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CALCUTTA HIGH COURT, 

Civil Rcle No. 147 of 1915. 

June 30, 1915. 

Present: — Mr. Justice N. R. Chatterjea and 

Mr. Justice Roe. 

ANANDA KUMARI DEBI-Defendant- 

Petitjoner 

vei'sus 

DURGA MOHAN CHUCKERBUTTY— 
Plaintiff— Opposite Party. 

Court of Wards Act (B. C. IX of ISiMj, e'. Sl-Oi's- 
qualified proprietor, suit against, u'hen maintainable. 

A suit for recovery of money, alleged to be due 
from a deceased debtor, against liis heiress who has 
been declared a disqualified proprietor under sec* 
tion 6 (fl) of Act IX of 1879 C.), where the in- 

herited estate is in the hands of the Court of Wards 
and where in the suit she is not described as a Ward 
of Court or represented by the manager of the Court 
of Wards as her guardian and whei-e the suit does 
not relate to the property not taken charge of by the 
Court of Wards, is in contravention of section 51 of 
the Act and not maintainable, [p. 2, col. 2.] 

Krishna Perskad Singh v. Gosfa Beha>-i Kundu, 5 C. 
L. J. 484; Dhanipal Das v. Raja Maneshar BaJesh Singh, 
33 I. A. 118; 10 C. W. N. 849; 28 A. 570; Ifi M. 
L. J. 292; 8 Bom. L. R. 491; 9 0. C. 188; 3 A. L. T. 
495; M L T. 205; 4 C. L. J. 1; Dhunpat Singh v. 
Shoohhudro Kumari, 8 C 620; IIC. L. R 285, distin- 
guished. 

Civil Rule against the judgment of the 
Small Cau.se Court Judge of Dacca, dated the 
23rd November 1914, 

Babu Bwarkanath Cliakravarty (with him 
Babu Prakask Chandra Pakrashi , for the 
Petitioner. 

Babu Kskitish Chandra Neogl^ for the 
Opposite Party. 

JUDGMENT.— The plaintiff, opposite 

party, brought a suit for recovery of a 
certain sum of money alleged to be due 
from the deceased husband of the petitioner. 

1 


It appears that the petitioner was declared 
a disqualified proprietor under section 6 (a) 
of Act IX of 1879 (B. C.), which relates to 
females declared by the Court incompetent to 
manage their own property, and her estate 
which she inherited from her husband, is in 
the hands of the Court of Wards. She was 
not, however, described in the soit as a Ward 
of the Court nor was she sued as represented 
by the manager of the Court of Wards as 
her guardian, as required by section 51 of the 
Act. She objected to the frame of the suit 
on that ground, but her objection was 
overruled by the Small Cause Court Judge 
who held as follows: — The contention of the 
defendant as to the frame of the suit, is not 
very fatal. There can be no difficulty to pass 
a decree against the assets of the deceased 
debtor. Whether bis estate under the 
management of the Court of Wards, will be 
liable or not, will be matter for consideration 
in the Execution Department,*' and 
accordingly passed a decree against her. We 
are of opinion that the suit as framed, is in 
contravention of the provisions of section 51 
of Act IX of 1879 and that she ought to have 
teen described as a Ward of the Court and 
represented by the manager of the Court of 
Wards as her guardian. The opposite party 
in showing cause, has produced an affidavit, in 
which it is stated that there is one property 
belonging to the husband of the petitioner 
which was not taken charge of by the Court 
of Wards and of which the petitioner is in 
possession, and that under the circumstances, 
it was not necessary to sue her as a Ward of 
the Court. We were referred to certainobser- 
vations in the case of Krishna Perskad Singh 
V. (josta Behari Kundu (1), as supporting that 

0) 5C. L.J.434. 


0 


INDIAN CASES. 


tl9l6 


. ::‘v:'A r"’!Ari r-r^i ?•. r-rrr.A MOnAX. 

• Ti '^r'p'^nr^. lowpwr, fhat in 

flnl -'i-p I’.r f'pnrf pf Warils 'liti not take 

• li ':':' u ■M'?',''-'] nf the .''s't:itc \vl)i'''li w;i« 

cnlfi in f f n f]peiee am] ti)e question 

v '^ vh' fl er t'lp mfiita.£r-''r of (he Court of 
T^'ir ls uv.< eiifif]e] as a miittcr of ri^-ht to 
“"f n=! crnar-lian o' i of the minor 
inf]r,np:i'-r],'nfnr hi n litiir-ition relatincrto the 
pi'op'^rty \v!iir‘h had hpen sole]. It was 
hehl wiMi i(*ferpiiee to (he provisions of 
‘^epti'-ii .).) nf the Act that the Gonrt of 
Whirds was iitd in rliarge of the property 
sold, hecanse possession Iiad not - been 
talcen nf it and, therefore, if could not 
deal with the property under section 5 
of iho Act. whicii aiitliorises the Court to 
deal only with property which it took 
charge of, and that consequently, the 
provisions of section 51 of the Act had 
no application to the case. 

are also referred to the ob.servations 
of the Judicial Committee in the case, of 
Dhampnl Das v. Raia Maneshar Bahh 

Siugh {'2) and of Air. Justice Field in the 
case of DhvnpHf Siugh v. Shoobhuha 
Knmiin (3). We are of opinion that both 
the cases are distinguishable from the pre- 
sent case. 

In the Hrst case, their Lnrd.ships ivere 

dealing with the provision.s of Act XVII of 

f'nd Revenue Act, 
1876), and their Lordships held that the 

provisions of that Act were not intended to 

interfere with the personal status or rights of 

disqnalilied proprietors except as regards the 

manapment of their property unless they 

were idiots or lunatics and that although 

such disqualified proprietors might not 

wthout the sanction of the Court of 

Wards, create any charge upon their 

property, there was no prohibition in tlie act 

of the proprietors contracting debts or 

borrowing money. No question was raised 

as to how the Ward should be sued and 

their Lordships did not deal with that 

tlue.stion. A disqualified proprietor was 

sued m that case upon a personal contract 

entered into by him and no question as to 

any portion of the estate not having been 

taken charge of by the Court of Wards, nor 

f2) 33 I A a should 

I J 20? k k ^ k ^ 28 A 670; 6 ir 

h. J. 292; 8 Bom. L. K. 491: 9 0 P isfi q \ t t 

iiS: 1 M L. T, 205 , 4 C.L. J ® 

(3; 8 G. C20,- 11 c. L. «. 2SS. 


be sued iji mich a case, was either raised 
or decided in that case. 

lu the second case, it was held upon a 
construction of Regulation X of 1793 that 
a Ward of Court is not absolutely 
incapacitated from contracting but that 
tlie power of the Ward to contract is 
taken away so far as regards all property 
wljicli under tiie provisions of the law, comes 
under the charge and control of the Court of 
Wards. It is true that tlie provisions of section 
5 1 w'ere referred to and there is an observation 
by Mr. Justice Field that it is a prbvlsTdn 
of procedure; but they held that, the prnvi. 
sions of that section could not affect any 
liability which might be incurred by a 
Ward in respect of any contract entered 
into by him or her and do not operate to 
remove or destroy the personal liability of 
such a person. So in both thesb cases, 
there was a personal contract entered into 
by the ward. In the present case on the 
other band, there was no personal contract 
by the petitioner, nor was there any per- 
sonal liability against her. The plaintiff 
sought to recover a certain sum of money 

alleged to be due from the husband of the 

petitioner and the suit did not relate to the 

property wMch has not been taken charge 

of by the Court of Wards. Had the suit 
been so framed and bad the plaintiff sought 
for recovery of money to be realised from 
the particular property in the possession 
of the petitioner which has not been taken 
charge of by the Court of Wards, the case 
would have come within the principle of the 
decision in the case of Krishna Pershad Singh 
V Gosta Behan Kundu (1) cited above. 'As it 
IS the suit had no reference to the property 
which had been left out by the Court -.of 
Wards, and the decree was for money to 

cable to the case and the suit as framed^'g 
not maiDtamable. It appears that the pro- 

the Detain ""i** Possession of 

the petitioner has been taken charge of 

y le Court of Wards subsequent to the 
decree passed in the suit, 


nf absolute and the decree 

of the Court below is set aside We think 
however, that the plaintiff mav'hBnll k’ 
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KUPi’CSWAMI lYEKQAK V, NARAYANA IYENGAR. 

to amend the plaint by describing the defend- 
ant in accordance with the provisions of 
section 51 of Act IX of 1879; and the Court 
will try the suit after such amendment. The 
costs of this Rule "will abide the result. A\e 
assess the hearing fee in this Court at one 
gold mohur. 

hide made ahsolufe. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 351 of 1914. 

December 6, 1915. 

Preseiiti^Mv. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

N. C. KUPPUSWAMT IYENGAR and 

ANOTiiEK— P etitioners— Appellants 

versus 

N. C. NARAYANA IYENGAR and another 
— Defendants— Respondents. 

Civil Pi’ocedm'c Code Tf/lOOS), s. 115, scupv 
of—Erront'oiisdfciiiou on iioiid of hw—Juiisdiclion of 
Jfi'jh Couit to ihfer/eiv, 

Au erroneous decision on a question of law relating 
to limitation by Ihe Presidency Court of Small Causes, 
is not a gi’ound for interference in revision by tlie 
High Court under section 115 pf the Code of Civil 
Procedure, when no question of jurisdiction is in- 
volved. 

Batnam alias Xaiijunda Chetfy r. Kolandai 
snaiy 31 Ind. Cas. 536; 2 L. IV. 1115; Naraya 
Heyde v. Vetla Prahhii, 12 li'A.Cas. 75: 10 M. L. T. 
281;21M. L.J, 1020) (l9il) 2 M. W. N. 239; Suhra- 
mania Paitar v. Namyaua Pattar, 28 Iiul. Cas. 189; 
2 L. W. 230, dissented from. 

Shew Prosad v. Ram Chiindery 23 lud. Cas. 977; -11 
C. 323, followed. 

Appeal under clause 15 of the Letters 
Patent, against the judgment of Mr. 
Justice Haniiay, in Civil Revision Peti- 
tion No. 403 of 1913, reported in 25 Ind. 
Cas. 647, preferred against that of the Court 
of the Small Causes, Madras, in Pull Bench 
Application No. 1 of 1913, in Suit No. 7221 
of 1912. 

Mr. F. C, SeshacJiariary for the Applicants. 

Mr. V. V. Srinivasa Aiyangai'y for the Re- 
spondents. 

JUDGMENT. 

Sadasiva Aiyar, J. — The learned Judge is 
right, in my opinion, as regards the scope of 
section 115 of the Civil Procedure Code. 1 
regret that I am unable (with the greatest 
respect) to agree with the decisions (each by 
a single learned Judge of this Court) report- 
ed as Batnam alias Nanjunda GJietty v. 


In the matter of gobeudiione seal. 

Kolandai Bamasamy Chetli (l), Naraya Hegd.^- 
V. Vetla Prahhu (2) and Snlramania Pnffnt v- 
Narayana Patfar (3). The case of Sltnv 
Prosad v. Bam Chtmder (4), deals with the 
scope of section 115 of the Civil Procedure 
Code in a manner which appeals to my mind 
as enunciating the correct legal principles. 

I would dismiss the appeal with costs. 
Narier, J. — I agree both v/ith the above 
ruling and also with the dissent from the 
cases referred to. 

Appeal dismissed, 

(1) 31 Ind. Cas. 536; 2 L. W. Ul5. 

(2) 12Ind. Cas. 75;I0M. L. T. 281; 21 M, L.J. 
1020; (1911) 2M. W. N. 239. 

(3) 28 Ind. Cas. 189;2L. W. 230, 

(1) 23 Ind. Cas. 977; 41 C. 323. 


CALCUTTA HIGH COURT. 

Civil Appeal No. 61 of 1915. 

November 29, 1915. 

J'resenti—Sir Lancelot Sanderson, Kt., Chief 
Justice, Justice Sir John Woodroffe, Kt., and 
Justice Sir Asutosh Mookerjee, Kt. 

In ihe matter of GOBERDHONE SEAL, 

AN INSOLVENT. 

RAJKISHORI DASI— Respondent-* 

Applicant 

verstts 

LAKHYPRIA DASI— Appellant— 

Oppo-site Party. 

Civil Procedure Code (Act V of 0. XL/, r, 10, 
applicahilify ofyfo appeal from order in im^olvency — 
Security for costs from appellant ■■ Prendency Toicns 
Insolvency Act {III of 1909). 

Order XLI, rule 10, of the Civil Procedure Code, 
1998, ajiplies to an a})peal from an order passed by a 
Judge of tlieHigli Court in its Insolvency Jurisdiction 
under Act III of 1909. [p. 4, col. 1,] 

Mr. B. K, Lahiri (with him Mr. K. N. 
Majmidar)y for the Applicant, 

Mr. N. Sircar twith him Mr. S,K. Chakra' 
varty), for the Opposite Party. 

JUDGMENT. 

AVoodroffe, J.— This is an application for 
security for costs in an appeal against a 
judgment passed by Chaudhuri, J,, in 
Insolvency. It is unnecessary to recapitu-^ 
late the facts which are set out in the peti- 
tion. The application is opposed both Oft 
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KAlfv’A Si.M.H i;'.VA'..\A PRASAD. 

grouivls (if law and fa:t. As regards the 
first ({ueslio!', the poi'it i.. whether Order XLI, 
rule 10, applies to the ease of an appeal from 
nn MfCi! r pa.'-j-cdIwuJndgein Insolvenci' under 
Aet Ul ufjOijlf. S'l'ction 8 (6) of that Act 
sta.Its tliat an appeal shall lie in the same 
way and he subject to the same provisions 
a-: an appeal from at. < rJer made by a Judge 
in tlie Oi-dinary Original Civil Jurisdiction. 
The questi('n then is, does the order apply to 
the latter ease. No doubt, the case of 6V.«/ia 
Jl/l/fjr V. Ad/{/ura//j«nLn/a(l),answersthisques- 
tioninthenegative. I'his case wasdecided prior 
to the present Code and has not been referred 
to, nor followed so far as we are aware in 
this Court where the previou.s practice has 
been to entertain such applications. Under 
section 117 of the Code, its provisions apply 
to the High Court.s .save as provided in 
Parts IX and X. I am of opinion, therefore, 
that we have power to entertain and adjudicate 
this application under section 117 and Order 
XLI, rule 10, of tlieCode. This conclusion is 
in conformity with the previous practice under 
Avhich .such applications have been adjudicated. 

Jt cannot he reasonably held that this Court 

when sitting in appeal from a decision on 
the Original Side, is dpprived of powers 

necessary toan effective jurisdictionadmittedly 
existent on the Appellate Side of the same 
Court. For, if Order XLJ, rule 10, does not 
apply, there is no other provision applicable 
and in such a case it would be necessary 
to invoke the provisions of .section 151. On 
the facts .stated in the petition, and in 
particular on the findings of the learned 
Judge there .stated, I am of opinion that 
security should he required of the appellant. 

The applicant is entitled to the costs of 
this application. 

Sander.son, C, J. — I agree. 

Mookerjee, J.— I agree. 

0)27 M. J21 atp. 123; 13 M. L.J.?62. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Rbvenoe Petition No. 5 of 1912-13 o? 
Cawxnpore District. 

July 25, 1913. 

Preseni: — Mr. Baillie, S. M, 

KALKA SINGH— Defendant- 

Appellant 
versus 

DWARKA PR 4.S AD— Plaintiff- 

Respondent. 

Agra Te/irrni'g Act (ll oj 1900, 153, 154, 168 

—So/e of proprietary rights— Reservation of certain area 
free from all payments— Rent-free grant^Right to hold 
free of revenue. 

Where a person sold his proprietary rights in a 
villasre reserving a certain area for himself free of 
any payment wliatsoever; ✓ 

Hel(f, that the agreement constituted the area a 
rent-free grant acquired in consideration of a right 
previously vested in him. but that tlie vendor could 
not claim to hold it free of revenue, the agreement 
in this respect being contrary to law. 

Second appeal from the order of the Com- 
missioner, Allahabad Division, dated the 
llth December 1912, reversing that of 
the A.s8istant Collector, Cawnpore District, 
in the case of assessment of revenue under 
sections 150 and 156 of Act II of ll^Ol. 

JUDGMENT. — The position was not 
entirely correctly apprehended by the Com- 
missioner, although the order he has passed, 
is in effect proper. The appellant was 
formerly proprietor of this village. He sold 
it to the predecessor-in*interest of the re- 
spondent reserving a right to hold the area 
now in question free of any payment what- 
soever. This agreement, in my opinion, 
clearly constituted the area in question a 
rent-free grant given by the respondent to 
the appellant in consideration of rights pre- 
viously vested in him. Section 158, in my 
opinion, fully applies and the respondent 
was justified in suing under that section 
to have it declared that the appellant was 
liable to pay revenue. It is urged that the 
agreement between parties is thereby 
invalidated. This is no doubt correct. 
The agreement was contrary to law which 
provides that no land .should be held 
revenue free except in certain specified circum- 
stances. The order declaring the appel- 
lant liable to pay the revenue, was correct. 

The appeal is dismissed with costs on 
appellant. 


Appeal ilismtssed. 
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RAMANATUAN CHETrY I’. RAMASAMI CHEXTY. 

MADRAS HIGH COURT. 

First Civil Appeal No 20 ok 1913. 
November 4, 1915, 

Present: - Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 

K. S. Rm. RAMANATHAN CHKTTY and 

OTHERS— Plaintiffs— Appellants 

versus 

T. K. V. RAMASAMI CHETTY and others 

— Defendants — Respondents. 

Transfer of Property Act (IV of l'82j, ss. 5t, 118-- 

Vnregisfered deed of exchange— Acquiescence— litle, 
whether passes-Estoppel-Construction of Statute. 

Where the plaintiff and the defendant agreed for 
mutual convenience to an exchange of certain plots 
of land forming part of their adjoining house sites, t he 
agreement being reduced to writing though not re- 
gistered, and the defendant having erected a wall 

on the land allotted to him, the plaintiff sued to re- 
cover the land: _ 

Held, per Chief Justice, {Seshagiri Anjar, J., (Us- 
Benting),(l) that the plaintiff, having acquiesced m 
the defendant’s building the wall and having obtained 
a payment therefor, was estopped from claiming the 
land and could not recover it even though the 
original deed of exchange was unregistered and 
did not pass any title to the defendant; [p. 6, col. 

2 .] 


for their mutual convenience by an iinregi.s- 
tered instrument. One of them subsequently 
built a liouse on the site so gnt in exchange. 
After the completion of the building, the 
other Chetty instituted a suit to recover the 
site he had conveyed, on the ground tlint no 
title passed to the defendant as the docu- 
ment which was an exchange deed was not 
registered and that, therefore, he was entitled 
to recover the property. The defendant 
pleaded that the document was not a deed 
of exchange hut an award and that the 
plaintiff was estopped by liis conduct from 
seeking to eject him after he had built sub- 
stantially upon the site. 

The Subordinate Judge of Ramnad held 
that the document was an award and 
without deciding the question of estoppel, 
dismis.sed the suit, on the ground that as an 
award, it did not require registration. 
Hence this first appeal to the High Court by 
the plaintiffs. 

Messrs. S. Srinivasa Aiyangar and K. 
Pajah AitjaVy for the Appellants. 


(2) that if a man builds a house partly on lus 
neighbour’s lands and the neighbour acquiesces m this 
being done, Courts of Equity will interfere to prevent 

him from disturbing it; [p. 7, col. I,] 

MacManus v. Cooke, 35 Cli. I). 6Sl; 56 L. J. Ch. 662; 
56 L. T. 900; 35 W. R. 754; 51 J. P. 708, followed. 


13) that the rule of law laid down in Knrri IVern- 
reddi v. Kurri Bapireddi, 29 M. 336; 16 M. 
L J. 395; 1 M. L. T. 153 that where there 
is no legal title equity will not interfere) to 
supplement it, does not involve the proposition 
that where there is no registered document no amount 
of acquiescence on the part of the transferor will bar 
his right to get back the property within the statu- 
tory period, [p. 6, cols. 1 & 2.] 

Per Seshagiri Aiyar, J.-O) Where a Statute en. 
joins that title would pass only if certain formalities 
are complied with, conduct and action cannot bo 
relied upon to supplement an inchoate title, [p. 8, 

col. 1.] 


(2) The use of the word “onl}'” in sections 54 and 
118 of the Transfer of Property Act excludes the pos- 
sibility of title being acquired by any other proce.^s 
than that laid down in these sections, [p. 8, col. l.J 

(3) The rule of estoppel is one of evidence and 
ought not to be allowed to prevail against a statutory 
right, [p. 8, col. 2.] 


Appeal against the decree of the Court of 
the Subordinate Judge of Ramnad at Madura, 
in Original Suit No. 94 of 1911. 


FACTS.— Two Nattukottai Cbetties in 
Ramnad District exchanged port'ons of the 
backyard.^ attached to their respective houses 


}ih\ A. Krishnaswami Aiijary for the Re- 
spondents. 

JUDGMENT. 

Wallis, C. J. In this case, the parties by 
an unregistered agreement, Exhibit li, dated 
4tli March 1908, agreed for mutual con- 
venience to an exchange of certain plots of 
land, forming part of their adjoining house 
sites. Exhibit B shows that the agreement 
was come to in the presence of mediators, 
and the effect of the oral evidence is that it 
was these mediators who settled the amount 
of the cash payment to be made by the 1st 
defendant to the 1st plaintiff to equalize 
matters, but Exhibit B is in terms an agree- 
ment signed by the parties and we see no 
sufficient reason for treating it, as the Sub- 
ordinate Judge has done, as an award or pro- 
ceeding and as such, it is exempt from the 
provisions of the Registration Act. It is, 
therefore, necessary to deal with the plaintiff’s 
claim, that owing to this want of registra- 
tion, he is entitled to recover back the 
land given by him in exchange to the 
defendant, even though the defendant has 
erected on the land one of the walls of 
his new house which has cost over Rs. 40,000 
and the removal of the wall would bring 
down the house, and although nearly a year 
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flffei’ the exchange, when the defendant 
wa:^ beginning to bnild,the plaintiff objected 
to the extent of the land awarded to him 
in rxcliange and obtained a further payment 
of Rs. 525 from the defendant. The parties 
have since quarrelled and it is scarcely 
denied that the plaintiff’s object in bringing 
the suit is rather to injure the defendant than 
to benefit himself. It i.s, however, argued 
that in default of registration, the land 
remained the property of the plaintiff as, 
under the Transfer of Property Act, the 
t!?insfer could only he made by registered 
instrument and that the defendant is not 
entitled to the benefit of any of the equities 
which English Courts raise in such a case 
against the application of the Statute of 
Frauds, As observed in Maddison v. 
Alderson (1), that Statute did not make 
the transaction itself void whereas it is con- 
tended that was the effect of the Transfer of 
Property Act and the Full Bench decision of 
this Court [Kurri Veerareddi v. Knrri Bapi’ 
reddi (2)] was relied on. It was held in 
that case, when the price had been paid and 
possession delivered but the sale-deed had not 
been registered, that the vendor was entitled 
to get back the property and that the contract 
to sell, afforded no defence even though the 
defendant’s right to sue for specific perfor- 
mance, was not barred at the institution' of 
the suit. White, C. J., arrived at this con- 
clusion with some hesitation having regard 
to the observations of their Lordships of 
the Judicial Committee in Immudipatam 
Thirugnana Kondama Naik v. Beriya 
Borasamt (3), and it may be necessary when 
the time comes to consider how far the 
decision of the Full Bench can be reconciled 
with the very general language used by 
their Lordships in the more recent case of 
Mahomed Musa v. Aghore Kumar Qanguli 

(4), though no doubt the transaction therein 
question took place before the passing of the 
Transfer of Property Act and the effect of its 
provisions is not referred to in the judgment. 
But assuming Kurri Veerareddi v. Kurri 

Bapireddi (2), to be correctly decided, 

(1) 8 A. C. 467; 52 L. J. Q. B. 737; 49 L. T. 303; 31 
W. R. 820;47J.P. 821. 

(2) 29 M. 336; 16 M. L. J. 395; 1 M. L. T. 153. 

(3) 24 M. 377; 28 I. A- 46; 5 C. W. N. 217. 

(4) 28 TuH. Cas. 930: 2 L W. 258; 42 C. 801; 21 C. 

L J. 231; 28 M. L. J. 648; 10 C W. N. 250: P A. L. 

J. 229; 17 M. L. T. 143; (1916) M. W. N. 621; 17 Bom. 
L.R,420. « 


I am net prepared to hold that it involves 
the proposition that where there is no regis- 
tered document, no amount of acquiescence on 
the part of the transferor will bar his right 
to get hack the property within statutory 
period. Where a lessee for a limited term 
erects buildings on the land and the lessor 
stands by and says nothing, it was no doubt 
held in Eamsden v. Byson (5) and Beni 
Bam V. Kmdan Lai (6), that the mere 
acquiescence of the lessor, will not debar 
him from recovering the land at the 
expiry of the term. In Immudipatam Thiru* 
gana Kondama Naik v. Pena Borasami (3), 
the plaintiff sued in the year 1895 for a 
declaration of his title and for redemption. 
The mortgage in 1882 by the plaintiff’s 
father in favour of the mortgagees provided 
that on redemption, the property should be 
handed over to the contesting defendant; 
hut their Lordships found, not only that 
there was no registered transfer as re- 
quired by the Transfer of Property Act, 
but that it was not proved that there was 
any valid contract by the plaintiff’s father to 
make the transfer to the defendants. If 
there had been such a contract, their Lord- 
ships were of opinion that it would have been 
a good defence as the defendants might call 
on the transferor’s heir to supplement the 
contract and this, though the suit was 
brought more than twelve years after the 
date of the alleged transfer. The present 
case is undoubtedly much stronger. Not 
only was there a contract to exchange, but 
it was fully performed and long afterwards, 
the plaintiff stood by and acquiesced in the 
defendant’s building and obtained a further 
payment from him. In these circumsfances, 
putting aside the conveyance altogether, I 
think the plaintiff is estopped. Key, J., in 
MacManus v. Cooke (7) cited an old case Anon 

(S), which is both brief and apposite: Short 
V. TayloTy in Lord Somer’s time, was cited, 
which was, Short built a fine house; Taylor 
began to build another; but laid part of his 
foundation upon Short’s land. Short seeing 


(6^ 1 H. L. 129; 12 Jur. (x. s.) 506; U W. R. 926. 

(6) 21 A. 496; 1 Bom. L. R. 400; 3 C. W. N. 502; 25 
I. A. 68; 7 Bar. P. C. J. 523. 

(7) 36 Ch. D.t:8'; f6L. J. Ch. 662; 66 L T. 9C0 
35 W. R. 754; 61 J. r. 708. 

(8) 2 Ecj. C. Ab. 622; 22 E. R. 440, 
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this, did' not forbid liitn. but on tbe Contrary 
v6ry Tn\icli'enpourft£red it; and when tbo bouRe 
wapbuilt, bebron^btanai'tif'Ti;and I nid Somer 

^rranted an injunction.” Tbe plaintiff s con- 
duct in this case has been far worse than 
of Short., It is clear, observes Key, J., 
in iVcilfanns V. Cooh (7) citing this case, 
that if a man builds a bouse partly on bis 
neighbour’s land, and tbe neighbour 
acquiesces in this being done, Courts of 
Equity will interfere to prevent bim^ 
from disturbing it. Assuming Knrn 
Yeerareddi v. Kurri Bopireddt (2), to be 
rightly decided, I do not think it prevents 
us from applying this rule in India, or obliges 
us to countenance a purely vexatious suit 
such as this, I may also refer to Plivinw 
V. Mayor of Wellington (9) and Attorney- 
(jeneral of Southern Ntgera v. Molt and 
Company (10), which were cited before 
us as supporting the same view. I would, 
therefore, uphold the decree though on 
different grounds and dismiss the appeal 
with costs. In the result, the appeal is dis- 

iuis.sed with costs. 

? • 1 

Seshagiri Aiyar, j.— I have the misfortune 

to differ from the learned Chief Justice. The 

main facts are not in di.spute. By a deed 

dated the 4th March 1908, there was an 

exchange of building sites between the 1st 

plaintiff and the 1st defendant. The 1st 

defendant erected a wall on the exchanged 

site and put up a substantial building. This 

suit was instituted > in 1911 for recovery of 

^he, site after removing the building on it. 

The case for the plaintiff is that as the deed 

■was not registered, no title passed to the 

plaintiff. The Subordinate Judge' held that 

the document was not a deed of exchange 

^nd that the real exchange was effected by 

the award of arbitrators, Mr. Krishnaswami 
• • ' « 

Aiyar, for the respondent, drew our attention 
to, the evidence on this point. We feel no 
hesitation in holding that the document is 
a deed of exchange and that there is no 


mediators were called upon who were to lix 
the price to be paid by the defendant a^ lie 
was taking a lare-ev extent tlian the plaintiff 
obtained from him. Tlie evidence on tlio 
side of the plaintiff is clear and consistent 
and we accept that, as being more in accord- 
ance with the probabilities of the case. 
We cannot accept the finding of the Subordi- 
nate Judge on this point. 

The question of law arising on these facts 
is whether the plaintiff is not entitled to 
recover possession, because of his conduct in 
allowing the 1st defendant to erect a sub- 
stantial building at a great cost. There can 
be no doubt that the plaintiff has no merits 
and his conduct has not been above board. 
Still if the law is in his favour, tlie Court 
will not be justified in refusing him 
relief. 

The Full Bench decision of this Court in 
Kurri Yeerareddi v. Kurri Bapireddi (2) lays 
down that if the party resisting possession 
has no statutory or prescriptive title, he 
cannot rely on equities to resist the suit, 
ilr. Krishnaswami Aiyar contended that 
this decision must be taken to have been 
overruled by the decision of the Judicial 
Committee in Mahomed Musa v. Aghore 
Kumar Ganguli{4!). I am unable to agree with 
this contention. In tlie case before their 
Lordships, there was a compromise in a 
suit. The compromise with reference to 
certain portions of It, should have been 
registered. This was not done. But in 
pursuance of the terras, the parties were 
placed in possession and dealt with the 
properties as owners. Their Lordships held 
‘that even although the razinama and the 
decree taken together were considered to be 
defective or inchoate as elements making 
up a final and validly concluded agreement 
for the extinction of the equity of redemp- 
tion, the actings of parties has been such 
as to supply all such defects.” Before the 
Transfer of Property Act, the law did 


satisfactory evidence to prove that the 
arbitrators gave an award as to the exchange. 
The, evidence does net show that there was 
any -^antecedent dispute relating to, the 
exchange. There i.s no reference in writing. 
On' the evidence, it, is clear that all the 

■ (9) 9 A. C. t99; 53 L. J. P.C. 104; 51 L. T.475; 49 
J. P.116. 

(10) (1915) A. C..B99; .84L. J.P:C.98. 


not prescribe any formalities for conferring 
title. Under the old Registration Regulations 
and Acts, if a document of a particular 
description was in writing but not registered, 
it was not receivable in evidence. • There- 
fore, the document commented upon by ibeii* 
Lordships, was not ipso facto invalid,, only 
it was not . receivable in evidence. . To such 
a case, the decisions which construed- the 


I 
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Statute of Frauds in England were held 
applicable. As pointed out by Mr. Srinivasa 
Aiyangar, the reference in the judgment of 
the Judicial Committee in Maddison v. Alderson 

(I) shows that their Lordships were not 

considering cases for which the Statute has 
prescribed a particular form for conferring 
title. The judgment of some of the noble 
Lords in that case would seem to show 
that the principle of equitable estoppel can 
apply only to executory contracts and not 
to . executed contracts. See specially the 
judgment of Lord Blackburn. I do not 
think that the Judicial Committee intended 
to lay down tliat even where a Statute 
enjoins that title would pass only if certain 
formalities are complied with, conduct and 
acting can be relied upon to supplement 
an inchoate title. Section 14 of the Transfer 
of Property Act says that a ‘transfer, in 
the case of tangible immoveable property 
of the value of one hundred rupees and up- 
wards, or in the case of reversion or other 
intangible thing, can be made only by a 
registered instrument.” The second clause 
of .section 118 is A transfer of property 
in completion of an exchange, can be made 
only in the manner provided for the transfer 
of such property by sale.” The use of the 
word in these sections excludes the 

possibility of title being acquired within 
the statutory period by any other process. 
I feel no doubt that their Lordships of 
the Judicial Committee did not intend to 
override statutory requirements by their 
observations. Their Lordships have always 
held ^ with reference to Indian enactments 
that the essence of a Code is to be exhaus- 
tive.” See Balkishen Dan y. IK. p, Legge 

(II) ; Dhanipal Das v. Majiesliar BaJchsh tlingh 
(12); Qokul Mandary, Pudmanund ,ii7igh{\3'; 
Wehb V. Macpherson i\.4); Mnlraj Kkatait y. 
Vishwanath Prahhnrani Vaidya (15). I am, 


(11) 22 M9; 27 r. A. 58; 4 C. W. N. \o3 yV.C] 

2 Bnm. 1. K. 523 . 

(12) 28 A. .570; 4 C. L. J. 1; 1 M. 1. T. 20.-; .8 A. I. 
J. 49o; 9 0. C. 188; 8 Bom. L. R. 49.; 10 C. W N 84<j 

IfiM.L. J.292:.33I.A.n8. ’ ‘ 

(13/29 C. 767; 4 Bnm. L. R. 703; 0 C. W. N 825 

29 1. A. 196. 

(141 31 C. 57; 5 Bom, L. R 83®; 8 C. W N 41- V 

b.J.389;.30I. A.23S(P. C.). 

(15) 17 Inrl. Cas. 027; 37 B. >98; (1912) M \V V 

1247; 12 M. L.T052;HA.L. J. 7: 24 M. L. J. O; n 

0. W. N. 209; ].J Bnm. B i{.9; 17 C. li. J. 162; 40 f 
A. 24. ’ 


therefore, of opinion that Kurri Veerareddi v 
KurriBapireddiy 2) is unaffected by Mahomed 
Musa V. Aghore Kumar OanguU (4). 

The next branch of the argument of Mr 
Krishnaswami Aiyar relates to estoppel* 
If I understood him aright, he does not 
claim that the conduct of the plaintiff has 
given him a title to tiie property; hia 
position is that Courts should not afford 
relief to the plaintiff as he is not entitled 
to it by reason of his conduct. In other 
words, although in law the plaintiff has a 
title to recover, Courts should reject 
his claim on grounds of equity. Before I 
deal with the cases quoted by the learned 
Vakil, I shall refer to the principle which 
thi.s contention seems to offend. The learned 
Vakil for the appellant invoked the aid of the 
well-known principle that there can be no 
estoppel against law. I shall state what, in my 
opinion, are the uses and limitations of this 
rule before applying it to the present case. 
The rule of estoppel is one of evidence. It 
ought not to be allowed to prevail against 
a .statutory right. There are many instances 
in which parties have been held entitled to 
equities, using that term in the sense of estoppel 
although, as pointed out by Jenkins, C. J., in 
Municipal Corporation of Bombay v. Secretary 
of Stale (IQ), the two rights are distinct. 
Even against a Statute, equity may be relied 
upon in certain cases. The provi.sion in the 
Statute may be directory and not mandatory. 
Equity will relieve against its strict enforce- 
ment. Certain penalties may be held in 

terrorem with a view to the prompt 

obedieire of the statutory rule. Equity will 
help to relieve the rigour of the law in such 
cases. Under a rule of law, time may not 
be of the essence of the contract. Here is 
room for the application of equity. Apart 
from the.se and similar instances, in my 
opinion, no principle of equity or estoppel 
should be allowed to prevail against a plain 
and mandatory provision of law. Where 

the law says, as in the present case, that 
title can be acquired only in a particular 
way, there is no room for the application of 
the doctrine of estoppel. The effect of 
holding otherwise, w.mld he to override 

legi.sIation. Courts will then be creating 
a title wliich the Legi.sluture has distinctly 


(16) 29 B.5S();7B..m.L. K. 27. 



INDIAN CASEf. 


9 


fol. XXXII] 


BAMAKATHAN CHETT7 V. RAMASAMI CHETTT. 

* % ^ 

negatived. Whatever may be the position 
in England before the Judicature Act, when 
equitable relief was given along with and 
often in opposition to common law remedies, 
I do not think the Courts in this country 
have power to nullify legislative provisions. 
The authorities in this country support this 
proposition. Ghidambara Gkettiar v. Vatdi- 
Unga Padayaelii (17); Dhiraj Chandra Bose 
V. SrimaH Hart Dost Debt (18); Jagadbandhu 
Saha V. Radha Krishna Pal (19). Mr. Krishna- 
swami Aiyar referred to the dictum of 
Lord Kingsdown in the well known case of 
Ramsden v. Byson 5). The actual decision 
in that case was that as no expectation was 
held out to the tenant, the landlord was 
not estopped. Lord Kingsdown dissented 
from the conclusion of the other noble Lords. 
The argument before the House of Lords was 
directed to showing that by the conduct of 
the landlord, an equity was created in 
favour of the tenant. No question of 
statutory command or prohibition had to be 
dealt with in that case. I do not think the 
pronouncements of Lord Kingsdown and of 
the other noble Lords are relevant to cases 
where the Courts are asked to act in direct 
contravention of enacted law. -ttcrrney- 
Oeueral of Southern Nigera v. John Kolt and 
Company, Liverpool (10), is not really against 
this view. In that case, the respondents had 
acquired by a grant from the Crown certain 
lands of which the sea was the boundary. 
As a result of the erection of protective 
works by them, a strip of land accreted to 
that already possessed by them. The Crown 
claimed this accretion. It was conceded 
that ordinarily the accretion would go to the 
Crown; but it was contended that having 
agreed to give access to the sea by the 
original grant, the Crown was estopped from 
laying claim to this piece of land so as to 
derogate from the right already granted. 
This contention was upheld. At page 620, their 
Lordships say: In truth and substance 
what was done was to protect the land, to 
guard against invasion of the sea as' a 
destructive force, and to conserve it for 
the use of the properties as an invaluable 


(17) 30 Ind. Cas. 408; 38 SI. 519. 

(18) 29 Ind. Cas. 290; 19 C. W. N 507- 28 \r t t 

480; 2 L. W. 422; 42 C 76-5. ' ^ 

(10) 4lnd.Ca8.414; 36 C. 920. 


mercantile adjunct thereto. Further, so 
far as the Crown is concerned, it is 
recognized by law that it is the duty of the 
Crown to protect^ land from the incursions 
of the sea, and if, m the circumstances of the 
present case, a license had been granted and 
duly accorded to the respondents to reclaim 
as was done, that license would have been 
in entire accord not only with the right 
of the subject but with the duty of the 
Crown. This principle is in accord with 

i!*® r"" ^tt(yrney.General y. 

Tomhne (20) and principally with the 
opinion of Fry, J„ at the trial [Attorney. 
General v. Tomhne (21)1 and Cotton. 

L. J, 'n the Court of Appeal 

General M Tomhne (21) i.” As I understand 
this judgment, the Judicial Com- 
mittee were inclined to think that the 
grant of land implied a license to reclaim 
as well. The reference to Lyon v. Ftsh- 
monger s Company (22) and other eases shows 
that their Lordships were prepared to 
presume from the nature of the grant, a 
right in the respondents as grantees to erect 
walls in the foreshore in order that the 
benehts arising from the original grant 
may be properly enjoyed. One other obser- 
vation may be made with reference to this 
case. No question of statutory title as in 
the pre.sent appeal, arose in it. Sarat Chunder 
hey V. Gopal Chunder Laha (23) was much 
relied upon by the respondent. In that 
case tlie title-deed was in the name of the 
mother The son had allowed her to deal 
with the property. The son’s property 
passed under the Court sale to the plaintiff 
and the defendant claimed title under the 
mother by virtue of another Court sale on 
he mortgage created by her. It was found 
that the mother was only a henamidar for 
^le son. Their Lordships of the Judicial 
Committee held that the son would have been 
estopped from questioning his mother’s 
dealings as she had the ostensible title in 
her to the property, and that consequently 
persons claiming under the son, were 
similarly estopped. I fail to see how this 

I-- T 880; 28 

(HI) (1878) 12 Ch D. 214 at p. 233- 47 L T n 
^(2^).^ AC.662;48L.J. C. 68; ' 35 L. T. 20 

(23) 20 C. 296; 19 I. A. 203 (P. C.). 
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case affords, any, help tjo the respondent. 
The estoppel pleaded, relate^ to the clair^ 
as real owhev against, a person having, 
prtTna '/dcie t)ie statutory .title. The other, 
caies {; noted, do not require any detailed 
examination. I am o| opinion that the 
plkintiff wa^ not estopped from, suing to rer 
cd'^er the property. .1 further agree with the. 
Copt'entiop of the , learned Vakil for the 
appellant that section 115, which has been 
held ’ i^o 1)6' exhaustive of the law in India 
\^ABmatnnnessa Khaiun v. Harendra I al Bisms 
(24)], does not Cvover this case. However 
reprehensible the conduct of the plaintiff 
may be, there is no suggestion in the evidence 
that at the time the defendant erected his 
house on this land, he was aware that he 
alone had title to the property and not the 
defendant. The plaintiff has no doubt taken 
advantage of the infirmity in the defendant’s 
title; but it is not shown that be was aware 
of this infirmity when building operations 
commenced and intentionally led the 
defendant into the belief that he had a 


dj^mag^ h.efp**? >8 given a decree 

possession, question has not bee^. 

dealt with by ihe Court of first instance^ 
the Subordinate Judge should be allowed' 
foreturn a finding on the 4th issue in the 

• ,, f I ^ 

view I have taken of the case. The proper- 
course willp no doubt, be to appoint an- 
expert Commissioner, to determine the extend 

of the damage that is likely to accrue .apd 

to give an estimate of the compensation , to, 

bq paid. / 

j Appeal dismissed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. . 
Revenck, Petition No. 7 of 1912-18 ok 
Cawnpore District. 

December 4, 1913. 

Present:~'Mr. Baillie, S. ID 
DWARKA PRASAD-Defendant— 


valid title. The truth seems to be that Appella.nt 

I • ^ 

until about the time of the suit, both versus 


parties believed that a good title had been 
secured by the document of 1908. In this 
view, the plaintiff cannot be said to be 
Estopped from claiming the property. See 
lit re Barrow*s case (25). 

The only other point is whether the 
plaintiff should be allowed to recover the 
property without paying substantial com- 
pensation to the defendant. Under the 
Transfer of Property Act, there is no 
qaestiqn that the option .should be given 
to the transferor to elect either to convey 
the property validly or to pay compensation. 
Jlr. Srinivasa Aiyangar says that his client 
elects the latter alternative. He also con- 
tended that the Act in terms would not 
apply to the present case. Section 5) of 
the Transfer of Property Act speaks of 
the transferee of immoveable property 
making improvements. Without expre.ssing 
any opinion whether the terra ‘transferee’ 
would apply to persons who have obtained 
invalid transfers, I think the principle of 
the section governs the present ca.se. Tiie 
plaintff, in my opinion, must pay substantial 

^ 4 

(24) 12 C. W. N, 721; 35 C. 901; 8 C. L. J. 29 

(25) 14 Ch. D. 432; 41 L, T, 756; 28 W. K. 270- 49 

h, J. Ch. 498. ’ 


Mnsammat PHUL KUNWAR— Plaintiff— 

Re-sfondent- 

Agm Tenancy Act (II of lOOU. 157, (t), 15R-- 
Sah of zemindari— hij vendor of certain 
area as rent free— Vendee, right of, to get revenue 
aasessed. 

A person sold his slmre in a certain ■^^llage hut 
reserved to himself, renl-frce in perpetuity, aii 
area of some 17 lighas. In a suit by the 
vendee to have the area assessed to revenue and -ta 
have the vendor declared liable to pay the revenue 
so asses.'jod; 

Held, that the land had been acquired os a rent- 
free holding, within the meaning of section 161 (h) 
of the Tenancy Act, for a valuable consideration, fp, 
11, col. 1.] 

Second appeal from an order of the 
Commissioner, Allahabad Division, dated the 
ord April 1913, reversing that of the Assistant 
Collector, Cawnpore District, in the case of 

viuali. 

JUDGMENT. — The inconsistency between 
sections 151 and 158 referred to by the 
Commissioner does not exist. Section 161 is 
the section wiiicb goveni^j all subsequent 
provisions as to resumption or assessment of 
revenue. When any tenure comes within 
the exceptions menfioneJ in section 151.no 
subsequent section is in any way applicable. 

There appears to me to be no doubt 

whatsoever that the exceptions in section 
151 do apply to this land. It may be 
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doubted whether the judicial decision on 
which the Coramissiotier bases his decision, 
was one declaring a right to hold rent free, 
but there can be no doubt whatsoever that 
dause (6) applies in this case. The arrange- 
ment by which the respondents received this 
l«nd free of rent, took place in 1852. 

The consideration was that the sale price 
of the share sold by them was less as a 
consequence of the reservation of this area 
rent free. The right to hold rent free was 
undoubtedly acquired for valuable considera- 
tion. The period of suit for resumption at 
that time was 12 years and the 12 
years expired in 1864. The right to resume 
had, therefore, been barred in that year. In 
jpyjopinion, the plaintiff is not entitled to have 
it declared that this land is liable to pay 
revenue assessed on it. The argument 
advanced before me was that as the land in 
question was excepted from the property 
transferred by sale in 1852, it could not be 
considered to be a rent-free tenure, that the 
respondents’ predecessor-in-interest having 
excepted this land from the sale, was an 
independent pijoprietor of it and liable to 
pay the revenue. The wording of the 
transaction and the subsequent history of the 
tenure are conclusively against this. A 
rent-free tenure was undoubtedly created and 
the predecessors-in-interest of the appellant 
undertook the responsibility for the revenue. 


The appeal 
appellant. 


is dismissed with costs on 
Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1609 of 1912. 

May 28, 1915. 

Present:— ^[r. Justice Chevis and 
Mr. Justice Shadi Lai. 
BAHADUR SINGH and anotbbr— 

Plaintiffs— Appellants 
versus 

BHAGEL SINGH and others— Defendants 

—Respondents. 

Custom— Alienation -Remote collaterals, suit hy, 
tor declaration, when maintainahle. 

The proper person to object to an alienation is 
the nearest revorsionsuT lioir, but if that person 


omits without sufficient cause to protect the 
estate, the remoter reversioners can take actiom [p. 
12, col. 1.] 

Whea», therefore, the collaterals of a venflor sued 
within one year after the sale effected by him for 
a declaration that the sale should liot affect 
tlieiv reversionary rights or in default cf being 
able to obtain such a declaration, claimed a deci’ee 
for pre-emption, and there was a nearer collateral 
of the vendor who took no steps to protect the 
estate but subsequently brought a suit for pre. 
emption: 

Held, that the plaintiffs ns remote revei'siouer« 
could under the circumstances maintain the suit foi: 
declaration, [p. 12, col. I.] 

Khcm Singh V, Sira, 44 P. R. 1905; 111 P. L. Ri 
1905, distinguished. 

Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the 31st May 1912. 

Mr. Mali Lai, for the Appellants. • 

Mr, Bhagwan Das, for the Respondents. 

JUDGMENT.— This case arises out of a 
sale hy Baghel Singh to Khushal Singh 
&rid Dyal Singh in l!»09. Baghel Singh 
sold 61 kanals 18 marlas of land for 

Rs. 1,000 on the 21st of June 1909, On 
the 11th of March 1910, the plaintiffs, who 
are the descendants of B:igljel Singh’s two 
uncles, instituted this suit claiming a 
declaration that the sale should notaffect their 
reversionary rights, or in default of being 
able to obtain such a declaration, a decree 
for pre-emption. While that suit w-as 
pending, Fauja Singh, who is a nearer 

collateral, being the son of Baghel Singh’s 
brother, lodged a suit claiming simply to. 

pre-empt. This suit, however, was dismissed, 
Fauja Singh stating that he admitted 
that Bahadur Singh (one of the plaintiffs 
in the present case) had a, preferential 
right to pre-empt and withdrawing from 
the case. In the suit brought by plaintiffs, 
the first Court held that the sale was 

binding on the reversioners only to tlip 
extent of Rs. 100 and gave them a decree 
declaring that the sale should not affect 
their reversionary rights except to the 

extent of Rs. 100. The learned Divisional. 
Judge on appeal held that in the presence 
of Fauja Singh who was a nearer 
reversioner, the plaintiffs had no locus standi 
to challenge the alienation. He, therefore, 
set aside the decree of the first Court and 
remanded the case for decision of the 
alternative prayer for pre-emption. The 
Divisional Judge also pointed out that at 


INDIAN CASES. 


[1916 


ETHIBAJUliU NAIOtl V, OOVINDARAJtTHI NAIDU. 

thfl time when this suit was brought Fanja 
Singh had not yet precluded himself from 
bringing a similar suit by himself suing 

to pre-empt. xl i xu 

The general rule, no doubt, is that the 

proper person to object to an alienation is 

the nearest reversionary heir, but if that 

person omits without sufficient cause to 

protect the estate, we think it is clear that 

the remoter reversioners can take action. 

See Rattigans Digest, Article 67, and 

authorities quoted thereunder. In the 

present case, the reversioners waited for 

nearly nine months before they came into 

Court. Had they waited much longer, their 

subsidiary prayer to pre-empt would 

presumably have become time-barred. Fauja 

Singh had ample time within which to 

bring a suit. He not only neglected to 

take any steps, but, on the other hand, he 

subsequently lodged a suit for* pre-emption, 

thereby precluding himself from contesting 

the validity of this sale. This action of his 

was no doubt subsequent to the institution 

of the present suit, but we regard it as 

additional evidence of Fauja Singh’s attitude. 

It seems clear to us that Fauja Singh 

never had any intention of taking steps to 

protect the estate, and we are unable to 

see how in such a case the remoter 

reversioners are debarred from taking action 

on their own account. 

The learned Divisional Judge relies on 

Khem Singh v. Biru (1). That, however, was 

a case in which the nearest collaterals had 


MADRAS HIGH COURT. 

full BEN 

Letters Patent Appeal No. 50 of 1914. 
November 22, 1915. 

Preseut:-Sir John Wallis, Et., Chief Jastice, 
Mr. Jastice Seshagiri A.iyar and 
Mr. Justice Philips. 

C ETHfRAJULD NAIDD, deceased and 


versus 

C. G07L\DARAJDLD NAIDD and 

ANOTHER— Defendants— Respondents. 
Hindu Laiv^Joint family -Property acquired by one 
member— No nucleus of joint property -Presumption 

Separate property— Burden of proof. . . . u* j 

Property acquired by ft member of a joint Hindu 

family, when there is no nucleus of joint property, 
is presumed to be his separate property, and the 
burden of proving tliat he threw it into tlio common 
stock is upon those who as.serc it. This burden 
is not discharged by the mere fact that ho lived with 
his son in the same liouse and carried on business 
with him or even raised money for the purposes of 
the business by mortgaging that very property, [p. 
15, col. 1.] 


Appeal under clause 15 of the Letters 
Patent, against the following judgment, 
in appeal, dated Jrd February 1914, of the 
Hon’ble Sir Arnold White, Kt., Chief Justice, 
and the Hon’ble Mr. Justice Oldfield in 
Original Suit No. 80 of 1912, preferred 
against the decree of the Hon’ble Mr. Justice 
Bakftwell, dated the 11th September 1912, in 
the Ordinary Original Civil Jurisdiction of 
this Court, in Civil Suit No. 316 of 1910 : — 


White, C. J.— This is an appeal from a 
decree of Mr. Justice Bakewell dismissing 


given their assent to the alienation, and 
that part of the judgment which lays 
down that the presence of the widow of the 
alienor’s brother’s grandson, is a bar to a suit 
brought by the remoter collaterals, seems to 
us to conflict with a large number of other 
rulings both earlier and later. See rulings 
quoted in Rattigan’s Digest, Article 67, 
Remark 8. 

We hold that the presence of Fauja 
Singh is no bar to the present claim for 
a declaration, and we accept this appeal, 
set aside the order of remand passed by 
the Divisional Judge (now District Judge) 
and return the case to him for decision on 
the merits. Stamp on appeal to this 
Court to be refunded, other costs of this 
appeal to be costs in the cause. 


a suit for partition, on the ground that 
the property which the plaintiff asks should 
be divided, is not joint family property. 
The finding.s of fact by the learned Judge 
are:— (1) That the family was joint and 
(2' that there was no nucleus as of ancestral 
property. 1 accept both these findings. The 
learned Judge finds with reference to the 
immoveable property that it was not 
acquired, as the plaintiff contended it was, 
by the joint exertions of the plaint'ff and 
l)is deceased father, Ramaswami Naidu. 
There is no express finding by the learned 
Judge with reference to the moveable 
property. It is not suggested that there was 
any source from which the moveable property 
could have been acquired other than the 
profits of the business which, the plaintiff 


Appeal accepted. say.s, was carried on jointly by him and 
(I) 44 P. R. 1905; 111 p. b. R. 1905, his father. Tlie learned Judge came to the 
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conclusion that there was no evidence that 
the plaintiff took any important part in 
the business. The business appears to 
have been given up shortly before 
lUmaswarai’s death and no attempt was 
made by the plaintiff to carry on the 
business after his father’s death. I think 
the Judge was of opinion, though he does not 
expressly say so, that the moveables as 
well as the immoveables were not acquired 
by the joint exertions of the plaintiff and 
his father. It seems to me that on the 
evidence this was the right view. Dealing 
with the case on the footing that the 
findings of fact are correct, we have had 
considerable argument with reference to 
the question on whom does the burden of 
proof lie. Mr. Rangachariar contended that 
i,t was for the defendant to show that the 
property in question was not joint family 
property. He referred us to the case 
reported as Muniswami Ohetty v . Maruthanmal 

(1) . In that case, Mr. Justice Wallis 
remarks that the finding of the Subordinate 
Judge that certain properties, were not 
joint family properties, is based on the 
proposition that when members of a joint 
family acquired property by working 
together without the aid of ancestral 
property, they are to be presumed to 
acquire it as co-owners and not as joint 
farhily property, unless an intention to 
acquire it as joint family property is proved. 
The learned Judge observes that the onus 
is the. other way and refers to the observa- 
tions of Sir Bhashyam Aiyangar in the case 
of Sudarsanam Maisfri v. Narasimhulu Maistn 

(2) . It seems to me, Sir Bhashyam 
Aiyangar’s observation does not apply to 
a case like the present, where there is no 
finding that the property was acquired by 
the members of a joint family working 
together. It seems to me that in a case 
where the property was acquired by one 
member of the family and there was no 
pre-existing nucleus, it is for the party who 
alleges that the property is joint family 
property to prove it, see Bhagubal v . 
Ttikaram (3). Though there may have 

(1)7 Ind. Cafi. 176; 34 M. 211; (1910) H.W.N, 
233; 8 M. L.T.i24;20Jr. L. J. 6S7. 

(2 25 M.149;11 M.L. J.353. 

(3) 7Bom.L.ll. 160. 
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been some divergence of view bet- 
ween this High Court and the 
High Court of Bombay in connection 
with this question, I think the proposition 
laid down , in the Bombay case to which 
1 have referred, is applicable to the facts 
of the case now before us, and I do not 
think it has been established that the 
property in question is joint family property. 

I would dismiss the appeal with costs. 

Oldfield, J. -This suit is for partition, 
and the question is whether the property 
specified in the plaint, is available fnr it, 
as assets of a joint family. The learned 
Judge held,* and it is not disputed here, 
that plaintiff, bis step-brother 1st defendant, 
and his father Ramaswami were joint 
but that they had no joint property, finding 

(1) that there was never a nucleus of 
ancestral property in Ramaswami’s hands, 

(2) that the immoveable items claimed as 
joint, were acquired between 1866 and 1874, 
before the plaintiff who was born about 
1863, could contribute to family funds, (3) 
that when he could do so, he is not proved 
to have taken any important part in 
Ramaswami’s business or to have obtained 
any agreement from him that it should be 
carried on jointly. 

It has been urged that on these findings 
the decision should have been in plaintiff’s 
favour, and it is possible that it should 
have been as regards at least the moveable 
property, which is not alleged to have been 
acquired before he was capable of earning. 
But though the finding on this point is 
not, as I understand it, that plaintiff’s 
exertions were insignificant and can 
be disregarded, it is so qualified later 
in the judgment that the learned Judge’s 
meaning is uncertain. He has not at any 
point distinguished between the moveable 
and immoveable property. He has moreover 
in my opinion, overlooked certain admissions 
and practically uncontradicted evidence, 
which are material with reference to the 
incidence or transfer of the burden of 
proof. It is, therefore, necessary to deal with 
the case fully. 

Accepting the finding that Ramaswami 
held no nucleus of ancestral property, I can 
respectfully agree with the learned Chief 
Justice that the plaintiff, alleging that 
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t-he immoveable property acquired without 
bis assistance has been thrown into the co - 
fflou stoch, must prove it, and I would adopt 
a similar rttle with reference to the 
participation in joint trade, ic is 

relied on ’ as supporting his claim 
to the moveables. The diflScnIty is, 
however, 'that such rules are so general as 

to be useless. Mayne’s Hindu Law and Usage, 
7th PMition, page 367. For it is not until the 
particular facts and probabilities, as 
admitted or established in the case under 
trial, have been enumerated that it is 
possible to assign the burden^ of 
proof hnally .on disputed points to either 
party or to estimate its weight. Reference 
must, therefore, be made at once to the 
admissions, and probabilities now in 

(piestion> 

- It is comtndn ground that the family 
is joint, that the father Ramasami carried 
on a furniture business from before the 
date of his first acquisition in 1866 until 
sit months before his death in 1905 and 
thftt plaintiff is his son by his first, 1st 
defendant his son by his ^ secnnd wife. 
Next, there is Ist defendant’s evidence that 
the family had common meals, that plaintitf s 
marriage was celebrated at Ramasami’s 
expense and that liP lived throughout and 
even after Iiis marriage, in the family 
house, leaving it only occasionally. The 
1st defendant would connect these absences 
with quarrels arising from plaintiif’s 
abstracting money belonging to the liu'^iness 
and articles from the li'm'.ie. But this 
explanation, if true, wtuild red. allVct the 
character of plaiutilt’s residence; mid, as 
he was not cross-examined regarding any 
definite facts in connection with it, it 
may be disregarded. Lastly, plaintilf 
received these benefits, not merely during 
his, youth and before he could earn, hut 
until lie was aged forty; and it is not 
suggested that they were derived from pro- 
perty admittedly belonging to the family 
or from any source except the property in 
suit and the profits of tlie business. It 
is an inference from these admitted facts 
that Ramas.ami's family hou.se and income 
were treated by plaintiff for forty years as 
those of a joint family to wdiich he be- 
longed. It is a strong probability that 
Bamasami allowed this, because plaintiff 


assisted in the trade, when he could do 

*°’This probability is strengthened by another 
admitted fact. The trade was continued 
until within si.v months of Ramaswamis 
death; and, as he died at the age of 
eighty, it may fairly be assumed that for 
the last ten years at least, he did not 
work unassi.sted. The 1st defendant ad- 
mittedly gave no assistance ; and his explana- 
tion that it was given by gmnastalis^ is 
useless, since no gimastali has been called 
to support it. The alternative is that alleg- 
ed by plaintiff that he, tlie adult son, to 
whom Ramasanii would naturally look for 

assistance, gave it. 

If these considerations do net transfer 
the burden of proof from plaintiff entirely^ 
they go far towards doing so. The direct 
evidence that he took an important part 
in the busines.s, was no doubt rejected by 
the learned Judge, mainly, so far as appears, 
on the ground that it was improbable. 
But the probabilities arising from the absence 
of proof of an agreement between plaintiff 
and Ramaswami to trade together, from 
the former’s cessation of business after the 
latter’s death and from the former’s separate 
trade, seem to me unsubstantial or insuffi- 
ciently established. As regards the last, the 
only evidence does not show that plaintiff’s 
separate trade was such as to prevent his 
working with his father, as he alleges. 
His evidence is that he did so, sharing in 
the management and buying materials in 
the And the learned Judge has 

not n -t'ced tli if the Ai^n'^sst'S who corrobo- 
rate him, thi'iigh of no s;jei ial credit, are 
those who would naturally be well acquaint- 
ed with his facts, 2iiil, 3rd and 4tli witnesses 
for plaintiff being relatives of Ramaswami, 
5tli and 6th witnes.ses for the plaintiff the 
occupants of the next and the opposite shops 
and 6tli and 7th witnesses for plaintiff, 
pei.sons with whom plaintiff and Rama- 
swami had trade transactions. The 1st 
defendant’s own evidei.ce is necessarily 
negatived. But it is defective, since it 
affords no e.xplaiKition on the points ali’eady 
referred to. liis witnesse> include no 
member of UamaHwnmi’.s family. One of 
them lias no .special knowledge of its affairs 
or the trade; and the other, the brother 
of Ramaswamis second wife, 2nd defend- 
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jfil nofc likely to.be independent. . With 
a)} deference ^ the learned /Judge who 
Wed ' the ease, I am constrained to give 
\veight to the superiority of plaintiff’s 
evidence in these respects and to the pro- 
babilities in its favour and to find that he 
was, as he says, participating continuously 
in . the trade with Ramaswami, his co* 
parcener, and that, therefore, the suit raoVe- 
ables, acquired with the profits thus earned, 
are joint family properties. Munusami v. 
Maruthammal (1). 

There is very- little ground for a decision 
as to the immoveable property, except the 
presumption already drawn in favour of 
plaintiff from the manner in which he 
throughout with Ramaswami’s acquiescence 
lived in it and beneGted by it as a co- 
parcener would. I return to the evidence 
regarding No. 82, Edayapoliam Street, and 
Exhibit IIL That and other dealings with 
the property by Ramaswami alone lose their 
signiGcance, when regard is had to the 
father’s special portion and the possibility 
that plaintiff could not have disputed tliem 
successfully. On the other hand, probability 
is in favour of his evidence that they were 
concealed from him, for the encumbrancers 
would ordinarily have required plaintiff’s 
signature as executant, if they thought 
the property was joint, or as attestor (to 
estop him from future objections), if they 
thought it was separate; yet they did not 
obtain it. One encumbrance was, as Exhibit 
II, shows in 1888, the other, Exhibit III. 
was in 1901. Both were, therefore, after 
1st defendant’s birth when motive for their 
creation to plaintiff’s prejudice was availr 
able. And accordingly notwithstanding 
them, I would decide- this part of the case 
in plaintiff’s favour. 

: Plaintiff claimed that the house, No. 
82, Edayapoliam Street, should be ex. 
eluded from partition as his separate pro- 
perty. It was purchased in his name, and 
the burden of proof that it belonged to 
Ramaswanai or the joint family is, therefore, 
on defendants. I cannot concur with the 
learned Judge accepting 1st defendant’s evi- 
dence that Ramaswami raised the purchase-; 
money , -by .Exhibit,.,, III. . For Exhibit. .II, 
the decree under which the sale took place, 
was passed aftet contest by Ramaswami 
.trialt_ ;\vhiq]v.beg.an rafter Exhibitill 
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was executed. ' But tlieVe is tn defendants’ 
favour; -the evidence of- Sth-'witnesB for 
plaintiff. There are also the facts that de- 
fendants produced the sale -certiGcat^ and 

r > 

that plaintiff did not- obtain exclusive 
possession from Ramaswami; - whidhii fire 
not satisfactorily explained. Plaintiff’s 
own account of - his possession of separate 
funds is uncorroborated and indeGnite. De- 
fendants, therefore, in my opinion, proved 
suflBcient, I should fjnd necessary t^t 
this item also is available for division. - 
For the foregoing reasons, I ■ would 
allow the appeal with costa and Set aside 

the learned Judge's decision, remanding the 

■— » 

suit for the passing of a partition decree 
for the , suit property, , including ’ No. 82, 
Edayapoliam Street. 


Br THE CouRf— The result is the appeal 
must be dismissed with costs. 

• • ■ ' ^ I 

Messrs, T. Bangachariar and G. Narastmha^ 
chanar^ for the Appellants. , 

Mr. W. V. Rangaswamy .Aiyangary for the 
Respondentsi • 

JUDGMENT.— The appellant is dead and 
one of the alienees ha.s been brought on and 
allowed to support the appeal, which has 
otherwise abated, as regards the item in 
which he is interested. That item consists of 
a house which was purchased by his father 
Svhen he was a small boy and, as there was no 
nucleus of joint family property, must be 
taken to have been the father’s separate pro- 
perty at that time. The que4ion then is, 
did the father subsequently throw it into 

the common stock. The burden in such a 

% 

case is on those who assert this: Mayne, 
section 278, and assuming according to the' 
appellant’s case that the father lived with 
his son in the house and supported and 
married him and carried on business with 
him elsewhere, and even raised money for 
the purposes of the business by mortgaging 
this bouse, that would not, in our opinion, be 
enough to discharge the onus, for the 
father’s conduct would be consistent with 
an intention to retain the house as his' 
separate property, and on the other hand, 
we have the evidence in the father’s Will it 
was treated as his separate property. As 
regards this item, therefore, the appeal fails 
and is dismissed with costs. 

V ^ 

\ Appal - 
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PUNJAB CHIEF COURT. 

First Cim Appeal No. 309 op 1913. 

June 2, 1915, 

Premt‘.—^r. Justice Shah Din and 
Mr. Justice Letlossignol. 

PALA SINGH— Plaintiff -Appellant 




UusammU LACHHMI and othbrs- 

Dsfendants— Respondents. 

Cstom-Succesmn-Sdf-acquM property, gf of, 

to doughler-mii NiUanga of Tam raran-Proof 
Where a property has not been proved to be an- 
cestrel, a gift by an Akali Nihang of his self-acmurcd 

property to his daughter is valid, [p. 17, col. l.J 
^ Custom cannot be proved established or extended 
by logical process, it can bo proved only by instances. 

[p. 16, col. 2.] 

First appeal from the decree of the bubordi- 
nate Judge, first Class, Amritsar, dated the 


22nd November 1912. 

Bhaga- Gobind DassLndL&hHnkaitiGhandt 

for the Appellant. 

Bakhshi Teh Chand, for the Respondents, 

JUDGMENT. — The property with which 
this case is concerned, comprises houses 
and land. The parties are Akali Nihangs 
of Tarn Taran and the plaintiff sues 
as real brother and co-disciple of the 
last male owner, Man Singh, for a 
declaration that the widow of Man Singh 
was incompetent to gift the^ property to 
her daughter and that the gift shall not 
affect plaintiff’s reversionary rights. 

The main issue debated before us, is 
whether the property is ancestral qna 


the plaintiff. 

We have bad great diflBculty in extracting 
from his Counsel what precisely is his 
basis of claim, but with much diflSdence 
Counsel finally decided that he relied mainly 
cn the fact that plaintiff was a co-disciple 
{gurhhai) of Man Singh and failing in that, 
on the fact that he is Man Singh’s real 
brother. 

Counsel’s line of argument was that, 
these Akali Nihangs were at the outset 
devoted to celibacy and that under these 
conditions, their property descended according 
to spiritual relationship from gum to chela, 
that now these Nihangs have fallen away 
from their ideal, take wives and beget 
children, with the result that when a 
Nihang has no chela, his bodily heirs succeed. 

He enlarges this theory by stating the 
proposition that just as a sou takes the 
place of a chela, so a brother and co- 
disciple have a similav standing. 


In propounding these theories, learned 
Counsel forgets that custom canno*; hi 
established or extended by logical process; 
custom can be proved in one way only, 
i. by instances, for all practical 
purposes; the only exception to this is in 
favour of certain statements of custom 
which have been declared by Statute to be 

aiithoritative. 


Naina Sinuh 


Narain Handal Mangal Charat Jodh 

Singh. Singh. Singh. Singh, Singh. 

Bbup Singh, 

• I 

Ram Singh. 

We have traced the land in suit through 
the record back to 1852 and are satisfied 
that it is a portion of a holding held 
jointly at that date by the five chelas of 
Naina Singh. 

As f^r the house property, no evidence 
on the record has been pointed out to 
us, which would justify the conclusion that 
it came down from Naina Singh. 

Man Singh was a Subedar in the Army 
and it is quite possible, even probable, 
that he had resources other than ancestral. 

Charat Singh, Fhup Singh, Ram Singh 
were no doubt the spiritual descendants 
of Naina Sinch, but what we know of 
their dispositions of this landed property, 
does not support the plaintiff’s contention 
that it must be regarded as ancestral 
property. 

In 1881, Hhup ^ingh by deed of gift 
conveyed to Ram Singh, his disciple, the 
land in suit, also a Ininga at Tarn Taran 
not apparently in suit, and in addition 
much land and house property situate in 
Amritsar. 

He describes his act as a gift for charity, 
and particularly mentions tliat his relatives 
.shall have no claim to the property gifted. 
In 1901, Ram Singh by Will devised all 
his property to Man Singli and Pala 
Singh describing them as his real brotliers 
and co-di.sciples. 

On Ram Singh’s death, hi.s two brothers 
succeeded in equal shares. 

By AVill dated May 1903 Man Singh 
bequeathed his entire mDTeable property 


INDIAN iCASMS. 


17 


Vol, XXXII] 


ZALIM y. SBl RAM. 

to lis daughter’s son, but the legatee 
predeceased the testator. 

In that Will Man Singh described his 
property as self-acquired. 

An attempt has been made to show that 
Bhup Singh was the real uncle of Ram Singh, 
but the evidence on the point is extremely 
meagre and of no real value. 

Akalis in their choice of chelas are not 
restricted to any caste, and there Is no 
presumption that Bhup Singh, Charat Singh 
and Naina Singh were blood relations. 

The position then is that this landed pro- 
perty has been devised by Will and gift, and 
it is not ancestral qm the plaintiff. 

Ram Singh obtained it by gift from Bhup 
Singh who has not been shown to be a blood 
connection and must, therefore, be regarded 
as a stranger, and Ram Singh by Will 
bequeathed it to his two brothers who were 
not his chelas. 

The plaintiff in order to succeed is bound 
to show that among Ah*U$ there is a custom 
which in respect of property so acquired 
gives him a right superior to that of the 
daughter of the last owner. 

We hold that plaintiff has entirely failed 
to show that the land is an^'estrai to him 
or that he has a claim to it superior to 
that of the donee, and we dismiss the appeal 
with costs. 

Appeal dimis^e'l. 


COURT OB' THE BOARD OF REVENUE, 
UNITi I) PROVINCES. 

Revenue Petition No. 15 of 1912-13 
OF Fakkukhabad District 
December 13, 1913. 

Present: — Mr. Baillie, S. M., 
and Mr. Tweedy, J. M. 

ZALIM— Defendant Applicant 

versus 

SRI RAM AND 0T1IER3— Plaintiffs— 

Respondents, 

Agra Tenancy Act ill of 1901), 69, 60— Aoii- 

deposit of decretal amount— Sa^^cient cause— Service 
oj notice ly a^ixation— Service, when insu^cient. 

A plea by a tenant that he could not deposit 
the amount of a decree within the time fixed by the 
notice issued under section 60 of the Ajrra Tenancy 
Act on Jiccount of illness is not an unreasonable 
plea. [p. 17, col. 2.] 

2 


In the service of notices under section 60 the 
utmost care should be exercised, [p, IR, col. 1.] 
Where a notice was served by affixation and the 
proce.ss-serv'er reported that the whereabouts of the 
iiulgmont-debtor were not known: 

Field, that there was no due and reasonable 
diligence in effecting a personal service and that, 
therefore, there was no service at all of the notice, 
[p. 17, c'^l 2.] 

Application for revision of the order of the 
Assistant Collector, Farrukhabad, dated 
the 21st January 1913, in the case of 
ejectment under section 59 of Act II of 1901. 

JUDGMENT. 

Baillie, S.M. {Decemher Wi, 1913.)— The 
present applicant applied for review of an 
order of ejectment dated 2Jth September, 
on the ground that the notice under section 
0 had not been served upon him. The 
Assistant Collector made some sort of enquiry 
and records his opinion that ’no good case 
is made out for the delay. The plea of 
illness is so unreasonable that no araniint 
of oral evidence can make it acceptable.” 
It does not appear that any enquiry was 
made on the subject as to whether there had 
been due legal notice. Apparently he 
assumes thit the notice was duly served and 
called upon the applicant to explain why he 
did not appear within 15 days. 

I entirely disagree with the Assistant 
Collector’s view that illness is in such cases an 
unreasonable plea. A cultivating tenant is 
not a person who has attorneys at his 
disposal. What he has to do, he must do 
himself. It is, however, unnecessary to 
prosecute the enquiry in this respect, as in 
my opinion the endorsement on the notice 
does not show that there was a proper legal 
service It says that the notice was served by 
affixation. The process-server records that 
it was not known where the judgment-debtor 
was. 1 do not consider that there could 
have been in these circumstances due and 
reasonable diligence in endeavoring to 
effect a per.sonal service. It is improbable in 
the highest degree that after due diligence 
the whereabouts of the tenant could not be 
discovered. 

I would, on the ground there was no legal 
service of this notice, cancel the order of eject- 
ment, dated 20tl.'September, and direct that the 
proceeding be restored to the tile of the Assist- 
ant Gollector f r disposal after issue of a fresh 

notice, 
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Twbbdt J. M.— I entirely agree. It is higb 
time Courts learnt that the utmost care must 
be exercised in the service of notices under 
sections 59 and 60 and that if the law is not 
complied with in all its strictness the 
ejectment is liable to be set aside. 

Application alloived. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 573 of 1912. 

June 5, 1915. 

Present-.— -Hr. Justice Rattigan and 
Mr. Justice Leslie Jones. 

BISHEN DAS— Defendant -Appellant 

versus 

RAM LABHAYA and anotuer— Plaintiff.^ 

— Respondents. 

Cit'd Pi ocediirc Code V of 1905), 0. XXII, r. 6 
—Judgment, validity of, passed after death of defends 
ant— Joint tort-feasors, survival of claim against one — 
Compensation, suit for, right of— Fatal Accidents Act 
{XlII of \S6b)— Judgment and evidence in crimiiuil 
trial, vhether odmissiblc in civil snit—Admission In 
police 0,^cer in criminal trial, vhether admissible— 

Evidence Act {I o/ 1872), 17, IS, 21, ;J3, <I2~Cnm- 

pensation, hrofhci joint vith deceased, ivheiher entitled 
ti — of compcnsnliiin, how estimated. 

Wlieie a defendant (lies after the hearing of the 
suit but before the judgment is delivered, th(‘ 
decree passed hr tlie Court has the same force under 
Order XXII, rule 6 of the Civil Procedure Code, 
1908, as if it has been passed in his life-time p 
19, col. 2.] 

The liability of joint tort-feasors is joint ami 
seve al and consequently on the death of one 
the cause of action survives airaiust the other ’n 
19, col. 2.] '■ ■ 

A judgment of the Criminal Court isinadmmsihlr 
as a piece of evidence in the civil proceedings and 
he facts alleged by the plaintiffs in the civil case 
hould i>e proved indepcndentlv ofsiicli jndtrmetir 
p. 20, co). l.J 


The depositions of witnesses taken in the onminal 
trial are inadmissible in civil proceedings, [p. --^0, . 

‘^^Tholgh an admission of guilt made by n defendant 
ton Police officer is not receivable in eindence as a 
‘confession’ as against him if he is on his trial as 

an accused person, yet it is J?®. ^ 

oiiit as an admission under sections h, 18 and 21 of 

the Evidence -Act. ; p. 20, col. 2.] 

V brother of n murdered man \s nol a person 
cniiiled 10 claim eompensation under i he provisions 
nf Ad XII! of 185:7 and the mere fact ihat the two 
brothers were members of a joint Hindu family 
d<.os not entitle him to claim compensation lu respect 

of tlic denlh of his l)n>thcr. fp. 21, col. 1. [ 

In Hwanling ccmpciisation in a suit for compeu- 
sfltioii for causing the death of a person, the amount 
should be tixed considering tlie niombers of the 
family left by the deceased, [ii, 21, col. l.J 

Second appeal from the decree of the 
Additional Divisional Judge, Jhehim 
Division, at Sialkot, dated the llth March 

1912. 

Jlr. Mamhar Lai, for the Appellant. 

Mr. Gokal Ghand Nurang, for the Re- 
spondents. 

JUDGMENT. — This is a second appeal 
from the decree of the Additional Divi- 
sional Judge, Jhelum Division, dated the 
llth March 1912, but the case is some- 
what curious and in order to understand the 
legal points involved it is necessary to refer 
briefly to the facta. 

In January 1906 one Ladha Mai, a 
Khatri, aged about 35, left his shop in 
Mauza Jalalpur Jattan, Gujrat Di.strict, 
with the object of visiting various places 
for purposes of trade. According to the 
evidence, he took with him 50 sovereigns, 
Rs. 250 in cash and some 50 pairs of 
pashmina sheets. After visiting Allahabad, 
where he met present appellant, Hishen 
Das, and other place.«, he proceeded with 
Bishen Das toFivridkot where the two put up 
at a Avmi. There they, met Badri Nath, 
defendant No. 2 in the case, who was at 
that time employed as a compounder in a 
dispensary. Tlie allegation is that Bishen 
Das and Badri Nath thereafter conspired 
together with the object of murdering 
Ladha ilal; that they purchased aconite 
(mitha telia) from one Milkhi Ram, a 
druggist; that the aconite was administered 
to Ladha Mai and cans»^d his deaOi; that 
the two defendants liniriedly etToi’ted the 

cremation of the body; that they roldted the 
deceased of the cash and paslunina chadars 
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tlat he had with him and disposed of a 
number of the latter to various persons such 
as Shib Dial, Arura Mai and ^^arnara Singh; 
that the defendants were tried and convicted 
by the Sessions Court at Faridkot of the 
murder of Ladha Mai and sentenced each 
to. transportation for life, and that after 
the expiry of about three years they were 
released (in conjunction with various other 
prisoners) at the time of the Imperial 
Durbar. 

Plaintiffs, who are (1) the minor son 
of Ladha Mai and (2) Ladha Mai’s 
brother, have brought the present suit 
claiming (n) Rs. 4,000 as compensation 
for the death of Ladha Mai, this part of 
the claim being admittedly based on the 
provisions of Act XIII of 1855; and (h) 
Rs. 1,000 as representing the cash and 
value of goods belonging to deceased but 
alleged to have been appropriated by the 
defendants after his death. The total 
value of the cash and goods was about 
Rs. 1,400, but it is admitted that goods to 
the value of about Rs. 400 have since 
been recovered from Harnam Singh, Shib 
Dial and Arura Mai. 

The District Judge held that there was 
no sufficient proof that the defendants had 
caused the death of Ladha MaL and that 
the judgment of the Sessions Court at 
Faridkot was inadmissible for the purpose 
of proving facts alleged in the present 
case. The learned Judge referred to tiie 
evidence of Milkhi Ram, but held that 
death by poisoning was not proved and 
could not be a.ssuraed in the absence of 
medical evidence to the effect that Ladha 
ilal aclually died of aconite poi.soning. 
Obviously, evidence of that kind could not 
be adduced in the present case inasmuch 
as Ladha Mai was cremated very shortly 
after his death. The District Judge 
accordingly dismissed the claim for 
compensation, but he held that plaintiffs 

were entitled to the Rs. 1,000 claimed by 
them on account of value of goods 
which he found had been taken by the 
defendants. 

• The Additional Divisional Judge, after 
remanding the case for further enquiry, 
has given plaintiffs a decree for Rs. 2,000 
as compensation for the death of fiadba 
Mai and has upheld the decree for Rs. 1,000 
granted by the District Judge. 


Defendant Bishen Das has preferred a 
second appeal to this Court and the points 
urged on his behalf are as follows:— 

(a) It is alleged that Badri Nath defend- 
ant died pending the appeal in the 
lower Appellate Court, that no application 
to bring his representatives on the record 
was made and it is consequently ui’ged 
that the decree passed by the Additional 
Divisional Judge was mere nullity, the 
whole suit abating on the death of Badri 
Nath. 

There does not appear to be any force in 
this objection. We find from the record 
that Badri Nath's agent was present when 
arguments were heard in tlie lower Appel- 
late Court and as lie said nothing about 
the death of his principal, it may be assumed 
that the latter was then alive. Unfortu- 
nately judgment was not delivered until 
some three or four months after the date 
when arguments were heard and it appears 
that Badri Nath died in the interval. In 
these circumstances the provisions of Order 
XXll, rule 6, Civil Procedure Code, are 
applicable and the decree passed by the 
lower Appellate Court has the same force as 
if it had been passed in the life-time of I'adri 
Nath It is, moreover, to be remembered 
that the liability of Bishen Das and Badri 
Nath as joint tort-feasors was joint and 
several and that consequently the cause of 
action would survive on Badri Nath’s death 
as against Bishen Das alone. 

(h) It is contended that the lower Appel- 
late Court has decided the ca.se practically 
on the judgment delivered by the Sessions 
Court of Faridkot and on copies of deposi- 
tions of witnesses who were examined in the 
criminal trial, and it is argued tliat the 
copy of the judgment placed on the record 
is not in accordance with the provisions of 
section 86 of the Indian Evidence Act inas- 
much as it is not attested by any British 
officer and that in any event the judgment 
of the Sessions Court is inadmissible as evi- 
dence in the present suit. 

We find it unnecessary to deal with the 
que.stion whether the copy of the judgment 
was or was not duly certified, as in our 
opinion the judgment in question should 
not have been received in evidence for the 
purpose of proving that defendants caused 
the death of Ladha Mai, there being ample 
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authority for holding that the judgment of 
ft Criminal Conrt is inadmissible as a piece ot 
evidence in civil proceedings [see Shnmboo 
Chnnder v. Modho'i Kyburt (l), More Nath 
Bey V. Radhika Pershad Bos^ (2), (jogun^ 
Chnnder Ohnse v. Empress (3) and Raj Kumari 
Debt V. Bama Smidari Debi (4)] and that the 
facts alleged hy the plaintiffs in the civil 
case mnsfc be proved independently of that 
jadgment [see Ram Lai v. 'Inht Ram (5), 
Niilyannnd Surmah v. Kashinath Eyahtnker 

(6) and Bishonath Nagy v. Ihtro Gohind i^eogy 

(7?]. 

The learned Additional Divisional Judge 
was of opinion that the judgment was 
relevant under section 42 as relating to a 
matter of a public nature, inasmuch as a 
trial for murder is a matter in which the 
public at large is interested. We cannot 
agree with this construction of section 42 
or hold that the morbid interest of a section 
of a public in the details of a murder trial 
constitutes such trial a matter of a public 
nature” within the meaning of section 42. 

On very similar grounds we must rule out 
as inadmissible the depositions of wilnes-ses 
taken in the Faridkot Court. There is (as 
the District Judge rightly observed in his 
judgment of the 23rd May 1910) no proof 
that all the witnesses in question were dead 
or could not be found or were incapable of 
giving evidence or were kept out of the way 
by defendants or that their presence c mid 
not be obtained without an unreasonable 
amount of delayorexpense. Moreover, though 
the defendants had presumably the right and 
opportunity to cross-examine the witnesses in 
the first proceedings, those proceedings were 
not lietween the plaintiffs and defendants. 
Section 33 (f the Indian Kvidence Act is, 
therefore, in terms inapplicable, and we 
must hold that the depositions in question 
were not admissilde in evidence in thepre.sent 
suit. It was in order that those witnessessliould, 
if possible, be examined in the pre.sent pro- 
ceedings that the Additional Divisional Judge 

(1) 10 W. U.Sfi. 

(2) 14 W. j{.330. 

(3) 6 C 247: 7 C. L. R. 74; 3 Sliome !i. U. 31 Ci. 

(D 23 C. filO. 

(.<>) 4A.P7. A. W. N. (I8S]} I-J3. 

(0) o IV. R 20. 

[7) 5 W. H. 27. 


remanded the ca.<ie for further enquiry hy his 
order dated 2nd March 1911, and it was then 
found that Shih Dial was dead and that 
Arura Mai could not he traced; but apparent- 
ly no effort wa.s made to obtain the evidence 
of the other witnesses who gave evidence in 
the trial (Dana, sweeper, Lachi and Lain), 

But even if we eliminate the evidence of 
Shih Dial, jirnra, Dana, Lachi and Lain, 
there is ample material on the record to 
support the hndingsof the Additional Divi- 
sional Judge. Milkhi Ram proves that appel- 
lant and Badri Nath purchased aconite from 
him, and as the District Judge remarks in 
his judgment, “it is an admitted fact that 
both defendants were present at the time 
of Ladha Ram’s death and made arrange- 
ments for his ob.seqnies.” It is also proved 
hy the evidence of Harnam Singh that Badri 
Nath left certain goods with him which be- 

longed to the decea.sed. 

And finally we have the evidence of the 
two Police officers Ahmad Ali and Ganga 
Ram and the two witnesses Gobinda Mai 
and Dharam Singh, to the effect that appel- 
lant Bi.shen Das admitted to them that he 
had had a hand in the murder of Ladha Ram. 
As this admis.sion was made to a Police officer, 
it would obviou.sly not be receivable in evi- 
dence as a confession” as against Bishen 
Das, bad he been on bis trial as an accused 
person (section 25 of the Indian Evidence 
Act). But there is no rea.son why it should 
not be accepted in a civil suit as an admission 
under .sections 17, 18 and 21 of the Act. [See 
Qneen Empress v. Trihhovan' Manekchand (b) 
and Bhagal Rainy. Emperor (9) and Wigmore 
on Evidence, Volume J, paragraph 815, 
where numerous American authorities are 
cited to .support the proposition that the rule 
excluding confessions made under undue in- ‘ 
fluence, etc., applies only to the confession of 
a person on trial in a criminal case] On 
the other hand, an admi.ssion of this kind, 
made under such circiimstaiicos, cannot be 
regarded as conclusive and it is open to the 
person wiio made it to explain it away. In the 
present case, however, Bishen Das has made no 
attempt to explain the admission, nor indeed 
ha« he ventured to go into the witness box 
to deny tlie truth of the statements made by 

(S) i) B. 131 at ]). 134 

(ill 11 Im.I. Ca<. .IStiKi; l». L U. 11)11;. SO P. W. R. 
1011 C’l-; 12 ^r. L. .1. m. 
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the four witnesses above mentioned. We 
must take it, therefore, that this evidence 
which stands nnrebntted is true and that 
Bishen Das actually admitted complicity in 
the murder of Ladba Mai; upon this 
assumption we have no hesitation in Snding 
that there is on the record ample ground to 
support the conclusions of the lower Appel- 
late Court. 

(c) Mr. Manobar Lai next argues that 
Kirpa Ram, the brother of the deceased 
Jjadha Mai, was not a person entitled to 
claim compensation under the provisions of 
Act Xlll of 1855, and that it is only in 
virtue of those provisions that a claim of 
this kind can be bro ght. In our opinion 
there is force in this contention and the 
mere fact that Kirpa Ram and Ladha Mai 
were members of a joint Hindu family, cannot 
entitle the former to claim compensation in 
respect of the death of the latter. We must 
accordingly hold that Kirpa Ram's claim 
should have been dismissed from the very 
outset. 


amounted to Rs. 1,000 in value. Upon this 
point there is the concurrent finding of the 
Courts below and we do not propose to 
discuss it in second appeal. 

The result then is that we accept the 
appeal so far as to dismiss Kirpa Ram’s 
claim, but we leave him and defendants to 
bear tneir own costs throughout. The appeal 
stands dismissed with costs so far as the 
claim of plaintiff Ram Labhaya is concerned. 

Appeal partly accepted. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3561 of 1911. 

July 21, 19L5. 

Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 
ATIMANNESSA BIBI— Plaintiff- 

Appellant 


It is then argued that the lower Appellate 
Court could not possibly have intended to 
award a sum of Rs 2,000 as compensation 
to plaintiff Ram Labhaya alone, and that 
consequent upon our holding that Kirpa 
Ram has no claim, the amount of damages 
should be reduced very considerably, if not 
indeed by one-balf. We do not agree. It 
appears to us that the Additional Divisional 
Judge in making the award had in view the 
fact that there were many members of 
Ladha Mai’s family to whom his death must 
necessarily have caused serious pecuniary 
loss. We find that at the time of the murder 
his wife, two daughters, his mother and a 
son were all alive and we cannot regard 
Rs. 2,000 as excessive compensation for 
them. 

As we have already pointed out, the decree 
against Bishen Das and Badri Nath was joint 
and several, and the fact that Badri Nath 
is dead, does not affect the existence of the 
decree standing against him; at the same 
time it will be open to plaintiff to execute 
the decree against Bishen Das alone if he is 
so advised. 

(d) The final argument of Mr. Manohar 
Lai was that there was no suflBeient proof 
that the goods and cash taken by the defend- 
ants from Ladba Mai after his dea‘th 
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ABDUL SOBHAN and oteers— Defendants 

—Respondents. 

kiihanmadan Ltk;— W akf, pnrnte and imhUr — 
M itwalli -Sjie siucicinj descen laiit foiiadery right 
o/, to o^^icc—lieligioiis en.loivincnty mcccii$ioii to—Regn^ 
lalloii IV of I7 i3, iS— Qadi, fundion^of, ivhocan 
exerciiie -Oied Procedure Code [Act I of l.^OS), s. 92— 
District Judge, uhethr qudi —Suhordinate Judge, 
piju'ers of -Alutualli appointed under 92— to he 
dedared niutn'aili in Subordinate Judge's Court, 
muintainabilitijof. 

A desceudaiic of the founder of a irakf has a 
preferential claim to the office of mutu-uUi, hnt ho 
does not bceomc inutmlli hy right of inhcrilauce. 
he has to beappjinrcd such by the gadi, who may 
supersede him if he is not (pialified. [p. 23, col. 2.] 
Xo right of inheritance attaches to a i-cligious 
endowment. It is by ajipointment that one officer 
succeeds to anotlier appointnieut cither by the 
original appropriator or by liis sncccssor or c.Kecutor 
or by the superintendent for the tim: being, or 
failing all these, by the Kuliiig Power. 1 1 >. 23, col. 2.J 
Sayad Abdula Edrus v. Sayad Z.iin, 13 B 5o'), 


followed. 

The appointment of a mutwalli to a u'okfis. a 
matter regarding religious usages and institiUioiis 
within the meauiug of section 15 of Regulation IV of 
1793 and must ba determined with regard to the 
provisions of the Muhammadan Law on the subject, 
[p. 28, col. 2.] 

Kudratulla v. Mohini }[oh:iu Shuho, 4 H. )i, ]\. 
131 at page 163; 13 W. IL li.), followed. ' 


A Sul)ordinate Judge, wlio lias nor been oxpivs>ly 
iibhorised by the Governnnut to exercisi functions 
:i connection with the administration of K:ikf>, is 
ot cumuctcul I’j act iu l-liut U.-half. [" o. 28, cul. 2 
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In respoct of waifs created for pnblic purposes of 
n religious nature, a District Judge raay be assumed 
to hare been autborised, by virtue of sect.on 92 of 
the Civil Procedure Code of 1908, to discharge the 

functions of a </udi. [ • 28, col. ‘2.1 ^ 

Per ilooWjes, J. -In respect of private wakfs 

even a District Judfro has no authority to exercise 
the fanctions of a qndi, the Local Government shon d 
authorize either District Judges or Subordinate 
Judges or even judicial officers of a’ lower grade 
to exercise the function.*! of a qadi [p. 28, col. 

On the allegation that a certain vakf was a 
private one, the plaintiff instituted a suit for 
declaration of her title as mutwalli and for an 
injunction to restrain the defendants, one of whom 
had been appointed mnticalU by a District Judge 
in a snit under section 51^9, Civil Procedure Code 
of 1882 (to which, the plaintiff was not a 
party) from interfering with her possession of the 
endowed properties. The Subordinate, Judge who tried 
the suit, found that the u-akf constituted a public 
trust, blithe decreed the suit holding that tlie plaintiff 
as the sole surviving descendant of the founder had 
a superior claim to the office of mutuaUi. On an 
appeal by the defendants, theDistrict Judge held that 
the ifffAy was a public one, but dismissed the plain- 
tiff’s suit on tlie ground that so long as the decree 
in the suit under section 539 remained in force, no 
relief could be awarded to the plaintiff: 

Held, that tlie plaintiff’s suit was rigidly dismissed 
inasmuch as the Subordinate Judge had no 
authority to appoint the plaintiff as muficaUi in 
supersession of the order made in the suit under sec- 
tiou 539 Civil Procedure Code of 1882 [p. 28, col. 2.] 

Hfhl, further, that as the u-akf was declared to bo 
a public trust, the plaintiff’s remedy was to proceed 
under section 92, Civil Procedure Code, 1908, and 
get herself appointed miUivalli on tho graiiiid 
that as tl e sole surviving descendant of the founder 
at the time of tho death of the last mutu-oHi, she 
had the preferential right to the office, [p. 29, col. 1.] 


Second appeal againf^t the decree of the 
District Judge of 24-Parganas, dated the 
18th September 1911, reversing that of the 
Subordinate Judge, first Court, Alipore, 
dated the 9th March 1911. 


Babus UinaJxdli Mookerjee^ Tarukisor Chon- 
dhnry^ Moulvi llnhammnd Mustafa Khan and 
Babu Satis Cha7idra Mu'jkerjCej for the Ap- 
pellant. 

Mr. Arthur Caspersz and Moulvi Wahid 
Hossain, for the Re.spondents. 

JUDGMENT. 


MooKBitJEE, J.— The subject-matter (jf the 
litigation which lias culminated in this 
appeal consists of immoveable property 
dedicated as wakf in or about tho year 
by a Muliammadaii named Azimuddin 
Mistri. A mosque was erected by tlie 
founder on a portion of the land and income 
for its maintenance is derived from the 


remainder, which is in the occupation of 
tenants. Azimuddin constituted himself the 
first wHtwalli and acted as such so long 
as he was alive. He appointed hi.s grandson 
Imamuddin as the Deximutwallv, the latter 
executed a taudiafnama on the 13th March 
1854 whereby he appointed one Sekandar 
as his successor in the office of mutwalli 
with authority to appoint a successor. On 

the 1st December 1892, Sekandar, in exercise 
of the power vested in him, appointed his 
daughter Sobran Bibi as mutwalli; she 
performed the duties of the office for over 
seven years and died in the year 1*00 
without appointing anyone as rnnhonUi, 
Two brothers of Sobran, Yakub, Yasin by 
name, however, took possession of the 
ivakf properties and administered them for 
a term of seven years. On the 22nd 
February 1907, Yakub and Yasin executed 
a deed of relinquishment in favour of the 
plaintiff Atimannessa Bibi, daughter of Imam* 
uddin, the grandson of Azimuddin. In 
this deed they admitted that as the sole 
surviving descendant of the founder she 
had a preferential claim to the office of 
mutwalli. Immediately after this, there was 
a scramble for the pos.^essinn of the wakf 
properties and on the 22ijd July 1907, 
a suit was instituted with the consent of 
the Advocate-General, under section 539 of 
the Civil Procedure Code of 1882, in tlie 
Court of the District Jurfge by persons 
who claimed to be interested in the due 
administration of this religious trust. The 
assi.stance of the Court was sought, a.s it 
could only have been soug'ht, on the allega- 
tion that the trust had been created for 
public purpo.^es. The three sou.s of 
Sekandar were originally j<dned as defend- 
ants. The pre.sent plaintiff subsequently 
applied to be made a defendant, but ns she al- 
leged that the h’oA'/ constituted a private trust 
not affected by section 53l', her application 
was refused on (lie autliority of the decision in 
Budh t^itnjh Ihulhuria v. Xirailharau Boy 
(1). As the original defendant.s did not 
deny that the trust was a pnldic one 
within the meaning of section '>39, tlie 
suit as agaiii.-'t them was tried in due 
course, and one Abdiis vSoblian who had 
married the daugliter of Kariman; a ,«on of 


(1) 2 1'. L..l. i:U. 
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Sekandar, was appointed mutwalU on the 
28th May 1908. The District Judge, 

however, expressed the opinion that he 
had a very strong suspicion that the suit 
was purely collusive and had been brought 
to defeat Atimannessa. On the 16th March 
1910 she commenced this suit |or declara- 
tion of her title as mutwalli of this trust 
which, .she alleged, was a private _ ivakf, 
and also for an injunction to restrain the 
defendants (in which category she included 
Abdus Sobhan) from interfering with her 
possession of the endowed properties. The 
Subordinate Judge held, that the waVj 
constituted a public trust, contrary to the 
allegations of the plaintiff, but that as the 
sole surviving descendant of the founder 
she had established a claim to the office 
of muhcalU superior to that of any stranger; 
in this view, he decreed the suit. On 
appeal, the District Judge affirmed the view 
of the trial Court as to the public nature 
of the walff, but disrais.sed the suit on the 
ground that so long as the decree in the 
suit under section 539 remained in force, 
no relief could be awarded to the plaintiff. 
The plaintiff has now appealed to this 
Court. On an analysis of the elabora*e 
arguments addressed to the Court on both 
sides, the following two points emerge 
for consideration, namely, ^rst, did the 
plaintiff as the sole surviving descendant 
of the founder become mutwalli by opera- 
tion of law when the last rfiutwalU died 
without appointing a successor; and seconflly^ 
can the plaintiff be appointed mutivalli in 
this suit instituted in the Court of the 
Subordinate Judge and relief granted to her 
on the basis of such appointment? 

As regards the first ground, it is plain 
ti that the plaintiff did not by operation of 
: law become the mutwalli by right of 
^ inheritance on the death of the last 
. mutwalli. The rule on the subject is 
‘ thus stated by Neil Baillie in his Treatise 
on Muhammadan Law (Volume 1, page 
'593): “When the superintendent has died 
and the appropriator is still alive, the ap- 
pointment of another belongs to him and 
not to the Judge; aud if the appropriator 
be dead his executor is preferred to the 
Judge. But if he has died without naming 
an executor the appointment of an ad- 
ministrator is with the Judge. In the 
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Asul it is stated .that the Judge cannot 
appoint a stranger to the office of ad- 
ministrator, so long as there are any of 
the house of the appropriator fit for the 
office, and if he should not find a fit 
person among them, and should nominate 
i stranger, but should subsequently find 
one who is qualified, he ought to transfer 
the appointment to him. When the ap- 
propriator has made it a condition that the 
superintendent shall be of his children and 
children’s children, and the Judge appoints 
another than one of these without ^ any 
malversation, is the person so appointed 
the superintendent? Boorhanood Deen has 
said ‘No’.” It is obvious from this state- 
ment of the law that though a de- 
scendant of the founder has a prefer- 
ential claim to the office of mutwallii he does 
not become mutivalli by right of inheritance 
but has to be appoitited such ^ by the 
qadi who may supersede him if he is 
not qualified. This view is confirmed by 
two texts from works of recognised authority 
on Muhammadan Law, translated inthe judg- 
ment of this Court in the case of 
Salmulla v. Abdul Khayer Mohammed Musta, a 
(2). One of these texts is from the Isaf of Al- 
Tarabulusi (Cairo Edition, page 42) and 
the other is from the Fatawa Alamglri 
(Calcutta Edition Volume II, page 507) 
(see other texts translated by Ameer Ali in his 
Muhammadan Law, Volume I, 4th Edition, 
pages 451, 759, 760, 763 and 765. See also 
Anglo-Muhammadan Law by Sir Ronald Wil- 
son, paragraph 328 and Tyahji on Muhamma- 
dan Law, page 414). Indeed it may be taken 
as a settled doctrine of Muhammadan Law that 
no right of inheritance attaches to a religious 
endowmei>t. As Par.sons, J., observed, with 
the concurrence of Sargent, C. J., in isayod 

Abdula Edrn>i v. Sayad Zain (3 , it is by ap- 
pointment that one officer succeeds to another 
appointment, either by the original ap- 
propriator or by his successor or executor 
or by the superintendent for the time 
being, or failing all these, by the Ruling 
Power. This is laid down distinctly by 
Macnaughten in his Muhmamadan Uw 
(Chapter X on Endowments, paragraphs 5 aud 
6; Precedents of Endowments, Cases IX and 

(1) Bind. Cas. 419; 37 0.203; U C. W. N’. 497; 

lie. L. J. 304, 

(3) 13 B. 55-') . 
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X). ConFeqoently, the position cannot be 
HnMafred that the plaintiff became by 
.bperatirn of Jaw the muficulH of his wahf 
Ifis tl:e sole surviving descendant of the 
Tounder when the last nuifwaUi died 
rithcut having appointed his successor, 
^hia conclusion is in accord with (he deci- 
sion ip Moohummud Sadik v. Mnohninirtud AH 
(4 and bhahoo Barm v. Aga McJwmfd Joffcr 
Bindanctm (; ). The first contention of the 
appellant must accordingly be overruled. 

As regards the second ground, the que.s- 
tion arises whether in the present suit, 
instituted in the Court of the Subordinate ■ 
Judge, the plaintiff can be appointed 
muticaflt of the icakj. As is obvious from 
the texts already mentioned, where, as 
We, the appropriator is dead and has not 
left an executor, the power of appointment 
rests with the gadL The problem thus 
requires solution, who is the judicial officer 
in the British Indian system of law who 
corresponds to the qadi under the Muham- 
raadan Law and can exercise l)i.s functions 
in relation to trakjs. The question has 
never been fully invest-ga(ed, hut it was 
assumed in the cases of i%ama Chum Bt.y v. 
Ahdhl Kaheer -Q), In the matter of W<vzai. 
uriuessa Bibee (7) and lure IlaUma Kl.afnn 
(8) that the Civil Court of .superior juri;,. 
diction, in the locality where the pro- 
parties are situated, i.s vested, generally 
speaking, with tiie powers exerci.^ed by 
the qadi under the ^luhammadan regime. 

On the other hand, in Kemai Chaud \. 
Qolam Homin (9), it was obscrvul that if 
a district Judge or a Judge of this Court 
in its original juri.sdiction could exercise 
the functions of a qadi, (here was no 
apparent reason why a Subordinate Judge 
who has jurisdiction over the icokf property 
Shodd not be deemed equally con,peteut to 
discharge those functions. As t|,e ques- 
tion IS of paramount importance, 1 have 


(■i) (1708) 1 JJac. ,s,|, itf,,. 2;), (i j,„| , 


<; 

M. 


17. 

4 <'’• ’ ' f' X ?l 

J I V 2 M L. 'I. 17 

b, T, 40; 1 L. B. R Of; 

(6) 3 C. W. N, 155 

f7) 1 Ind. Cas. 5 2; 36 C 2J 

(Ql I {"1 r"*- S™' 

K S3Si a C. L. l 317 ‘ ^ ' ' c, vr. 


investigated the position of a qadi under 
the Muhammadan Law, a problem which, 
so far as 1 am aware, has been treated 
historically only in the valuable lectures on 
the History of Moslem Legal Institutions 
delivered by Dr. Abdullali-al-Mamun 
Siihrawardy as Tagore Professor of Law in 
the University of Calcutta. No assistance 
in the solution of this question has been 
derived from an examination of the legis- 
lative enactments and judicial decisions 
relating to the powers and duties of a qadi 
appointed under the Anglo-Indian system 
. of law. Amongst these may be men- 
tioned Bombay Regulation XXVI of 1827 
repealed by Act XI of 1861- (Act XII of 
1880 ; Harringtnnjg Analysis of the Ben- 
gal Regulation.s, Volume J, 2nd Edition, pages 
67, 219, 223; Colebrooke’s Supplement of 
Digest of Regulatiors, pages 1, 14, 19; 
Morley’s Digest, Introduction, pages 30, 31, 
34, and title Kazi; Muhammad Yumh v. Sayad 
Ahmed (10), Jamal v. Jamai 'll), Daudsha 
V. IsmaUha (12), Bnha Kakuji Shimpi 
V. I^assarnddinilli), Adviicate^Generalof Bombay 
V. Abdul Kadir (14). It is necessary, there- 
fore, to examine the original texts on the 
subject. The following texts illustrate the 

position of the under the Muhammadan 
Law. 

(Tran.'jlation of Text I.) 

If the executor or the muiwalli is ap- 
pointed by the Judge {hahim), the safest 
course is that he (the .fudge should write 
in the judicial records and registers that 
he (the executor) is the executor appoint- 
ed by a Judge posse.ssing the authority of 
appointing the e.xecutor and the mntwalU. 
For if he (the Judge limits himself to his 
statement and he is the executor ap- 
pointed by the Judge,” he (the executor) 
may sometimes liappeii to be (appointed) 
by a Judge net posse.ssing the authority of 
appointing the executor and tlie mutuaUi, 
hor the qadi does not possess tlie power 
of appointing the executor and the mut 
icalli, except wlien mention of the adminis- 
tration of (vakf properties ami orphans is 


m IB. il.C'.R.Ap. Ks. 

(C) lB.ua 

(12) 3 B. 72. 

(13) KSB. J03. 

(l-i) l^B. 4U1. 
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expressly made in tbe Royal Letters 
Patent (Manshurl of his (qiuKs) appoint- 
ment. Thus it becomes like the rale re- 
garding the deputy qvH (naih qadi'^ for 
it is indispensable therein to mention that 
qadi so and so is permitted to have a 
deputy to guard against this notion sup- 
position doubt Jami*al-Fasulayn by 
Shaykh Mahmud C. Ismail, better known 
as Ibn Qadi Samawah, Cairo Edition, Volume 

IT, page 15). 

(Translation of Text 11.) 

Here there is a point to which attention 
should be called ( anhih) and which is in- 
dispensable and it is — What is meant by 
the qadi who possesses the power of ap- 
pointing the executor and the mutwalU and 
has the supervision of wakf? I say it is 
the chief q idt {qadi of qadis) and not 
every qidi^ because of what is stated in 
the 27ih Chapter of Jami-al-Pasulayn 
h’ext 1 is quoted here). There is no doubt 
that the Sultan’s saying “l appointed the 
chief qadi'" is like expressly mentioning 
these things in the Letters Patent, as is 
expressly stated in the Khulasah in connec- 
tion with the question ofthe(/fdiS power 
of appointing his substitute or successor. 
According to this, in their (jurists’) state- 
ment regarding obtaining a loan with the 
sanction of the qadi, by qadi the chief 
qadi is meant, and in every place where 
the qadi is mentioned regarding icakf 
affairs. This is contrary to their (jurists’) 
statement “When the order, or judgment 
of a qadi is brought before him, is referred 
to him, he executes it,” for this is general, 
{i.6,, here the word qadi is used^ in^ a 
general sense) (Bahr-al-Raiq, Cairo Edition, 

Volume V, page 252). 

(Traaslatlon of Text III.) 

(He was questioned) regarding a regis- 
tered ivahf set aside by a deputy qadi who 
relied on the absence of its bindingness 
according to the Great Imam, Has the 
deputy the power of setting it aside for 
the reasons mentioned or is the power of 
setting it aside peculiar to the original 
qadi”? (He answered); It is stated 
in the Bhar-al-Raii (Text 11 is quoted 
here as far as ‘'wakf affairs’’). 

Thus it Bahr-al Raiq) is explicit 


regarding that tbe deputy qadi has not 
the power of setting aside the wakf and 
that is peculiar to the original {qadi) in 
whose letter of appointment the Sultan 
has mentioned the appointment of mutwallis 
and executors and to whom he has delegated 
the affairs of wakf. And reliance should be 
placed upon this although our master 
Shaykh Muhammad b. Sirajal-D:n-al-Hanuti 
has examined, criticised, discussed it; 
because of the difference of opinion* with 
regard to the application in an unrestricted 
sense of the like of it to the deputies in this 
age. 

An.l there is no special text with regard 
to this que.stion so far as our research goes 
and similarly so far as the research of 
our above-mentioned master and that of 
Shaykh Zayn, author of the Bahr-al-Raiq, 
goes. And verily he (the author of the 
Bahr-al-Raiq) deduced it juri.stically, and 
God knows best (Fatawa Khayriyah, Volume 
I, page 118, 2nd Edition, Government 
Press Gulaq, Cairo). 

(Translation of Text IV.) 

“Here thei’e is a point, etc.” Al-Ramtit 
gays— I say, in the collection of fafwas of our 
master Muhammad b. Siraj-al-Din-al-Hanuti 
there is a question with regard to their 
(jurists’) statement that the istihdal (ex- 
change) can be effected by the qadi when 
there is no stipulation of the waqf (to that 
effect). Is the chief qadi meant thereby 
or it is not peculiar to him, and is it a con- 
dition that it should be written in his 
Letters Patent:' 

The answer: AVe have not seen any 
one re.stricting it to the condition that it 
.should be in his Letters Patent as they 
(jurists) have restricted it with regard to 
the power of giving minor girls in marriage 
and with regard to (the qadi's power of 
appointing) his substitute, successor. There- 
fore, it should be acted upon in an un- 
restricted general sense. And amongst those 
which indicate that (the power of effecting) 
ishhda' does not peculiarly belong to the 


The author of the Radd-al-Muhtar quoting tliia 
passage reads tlie word translated “difference of 
opinion’ as iWiUd-coninsmi, disorder, tumult. 
See below Texts I\ and \ . 

t Authoi of Futawu Khayriyuli. 



26 


INDUN OASES. 


[1916 


ATIHANNBSSA BIBI V, ABDUL S06HAN, 

chief qadi but rather it (istihhl) can 
be as much effected by his (deputy as by 
himself, is the fact that it is not lawful 
for him to appoint his deputy as his sub* 
stitute, successor, unless the power of doing 
so is delegated to him by the Sultan. And 
when the power of doing so is delegated to 
him (qa<U> then the authority of his deputy 
is based on the permission of the Sultan, and 
he (the deputy) stands in the stead of the 
person appointing him his deputy, the 
chief qudi, as they (jurists) have expressly 
laid it down regarding the question of 
appointing a successor. Therefore, what is 
understood by their (jurists’) statement is 
that when in the Letters Patent of the qidif 


mentioned here. Then he says. “Thus it 
(f.e., Bahr-al-Raiq) is explicit regarding 
that the deputy gadi had not the power of 
setting aside the »v/^:/and that that is pecu. 
liar to the original (qadi) in whose letter 
of appointment the Sultan has mentioned 
the appointment of mutwallis and executors 
and to whom he has delegated the affairs of 
tvakf. And reliance should be placed upon 
tbi.«, although orr master Shaykh Muhammad 
b. Sira -al-Din-al Hanuti has examined, 
criticised, discu.«sed it; because of tlie eonfu. 
sion* with regard to the application in an 
unrestricted sense of the like of it to the 
deputies in this age. And there is no special 
text with regard to this question so far as our 


the power of giving minor boys and girls is 
stipulated he (qadi) Las that power and 
then the person appointed by him. So they 
(jurists) have made the permission of the 
Sultan to the qadi as to giving in marriage 
sufficient with regard to his qadi's conduct 
ing it as well as (with regard to' the person 
appointed by him (qadi) because of his 
standing in his (qadi'a) stead. And when 
the conducting of marriage is lawful for 
the deputy with their (jurists’) expres.s 
declaration that it should be stipulated for 
the qadi in his Letters Patent, then how 
without it? The text of Ibn-al-Hammam 
regarding tlie order of succession of matri- 
monial guardians is as follows;— “Then the 
Sultan, then the qadi if tlie (power of; 
giving in marriage of minor girls and hoys 
is stipulated in his pafeot ofonict, rJunthe 
person appointed hy tlio ))f» 

(Ibn-al-Planiniamj lia.s made the stipuhition. 

I mean, his statement, if . . . stipulat- 

ed in his patent of office,” refer to tlie qndi 
only and not to him and to the persons 
appointed by him, because he (Ibn-al- 
Hammam) lias not put it (the stipulation) 
after both of them (/."., after the word qadi 
and the person appointed by him ’). Yes, 
it is true that in the writings of some of 
them (jurists) is to be found that he ibn- 
al-Haromam) has put the stipulation af'er 
the word qadi as well as “ the person 
appointed by him.” Thus the text is capnblo 
of being made to refer to the qundi as he is 
the original (incumbent) or to both of them. 
Finis. But he (Ai-Ramti) has stated in the 
Khayriyah (collection of his jatirns. see 
Text III) towards the commencement of the 
chapter of ivakf, the text of the Baiir-al-Uuiq 


research goes, and similarly so far as the 
research of our above-mentioned master and 
that of Shaykh Zayn, author of the Bahr-al- 
Raiq, goes. And verily lie (the author of the 
Bahr-al-Raiq deduced it juristically, and 
God knows best (Munhat-al-Khaliq, mar- 
ginal gloss on the Bahr-al-Raiq by Ibn Abidin 
the author of the Radd-al-Muhtar, Volume 
y, Cairo E lition.) 

(Translation of Text V.) 

Then the power of appointment is for the 

qadir 


For the In the Bahr-al-Raiq, 

he has restricted it to the chief qadi, relying 
n the passage from the Jami-al-Fasulayn 
quoted by us one leaf back. Then he (the 
author of the Bahr-al-Raiq) states, “Accord- 
ing to this tlieir (jurists') statement regard- 
ing nbbiining a loan with the sanction of 
theqm//, \)y qadi\ the chief (y'Tf// is meant 
and in every place where the qadi is men- 
tioned regaidiiig wnh' affairs. This is con- 
trary to their (jurists') statement, ‘when 
the order or judgment of a qadi is brought 
before him, is referred to him. he executes 
it.’ For tin's is general/ It is stated in 
the Khayriyah, ‘'Thus it (/> , Bnhr al-Raiq) 
IS explicit regarding that the Deputy qadi 
has ntit the power of setting aside the irakf 
and t h;it t hat is peculiar tothe original iqadi) 
in whose letter of appointment the Sultan 
has nieiitioned the app<n':itment of mn irallis 
and executors and to whom he has delegated 
the afiairs of icah. And reliance should be 
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placed upon this although our master Shaykh 
Muhammad h. Sira -al-Din-al-Hanuti has 
examined, exercised, discussed it, because of 
the confusion {Mild) with regard to he 
application in an unrestricted sense of the 
like of it to the deputies in this age, A 
there is no special text with regard to this 

Question so far as our research goes and 

similarly so far as the research o our ahove- 
mentioned master and that of Shaykh Z ay ii, 

author of the Bahr-al-Raia. goes. And 

verily he (the author of the Bahr-al-Ra <1/ 
deduced it juristioally.’; And he (t'm autlior 
of the Patawa Khayriyah, Khayr-al-Um-al- 
Ramtl) has quoted, in his marginal glo.ss on 
the Bahr-al-Raiq, the text of his master al- 
Hanuti in extenso and has confirme _ i 

(See Text IV). And of it (the text) is 
And amongst what indicates that (the power 

of effecting) iViWal of ■ ulr/ is not pecnlmr 

to the chief qadi hut rather is lawful to his 
deputy as well, is the fact that his deputy 
is his locum temns. Therefore, what is un- 
derstood by their (jurists’) statement is that 
when (the power of) giving minor girls and 

boys is stipulated in his Letters Patent that 

(power) belongs t'. the person appointed by 
him. The text of Ibii-al-Hammam as to the 
order of succession of matrimonial guar- 
dians is, “Then the Saltan then the 
qaiK if that is stipulated in his patent ot 
office, then the person appointed by the gadL 
End of the quotation in substance, (^dej 
but he (the author of the Arfa-al-Wasai ) 
has stated that the governance of the wukf 
is for the godi even though the Sultan has 

not stipulated it in his investiture and has 
not ascribed, assigned it to anyone. And 
this is contrary to what is reported, quoted 
in the Jami-al-Fasulyan (Radd-al-Mnhtar, 
Volume III, page 63i, Edition Constantino- 

pI©)* ^ . TTT \ 

(Translation of Text VI.) 

“if the qadi associates with the mutmlh 
a reliable person.” It is stated in the Bahr- 
al-Raici (Text II is quoted here) (Al-Tahawi s 
commentary on the Durr-al-Mukhtar, \olume 
II, page 567, Government Press, b-uiaq 

Cairo). 

(Translation of Text VII.) 

He was questioned: Is the qadt's ap- 
pointment of another person as mtctivaUi 
valid even if he is not- the chief gmh 
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or does it depend upon his being that, and 
what is meant by the chief gadii 

He answeredi-When the Mwdh dis- 
misses himself, resigns liis office before ■ 
in the presence of, the chief gadi he 
(the chief gadi) appoints another as 
mutmlli it is valid. Similarly when the 
(news of) dismissal, resignation, reaches 
the qadi, he becomes dismissed, otherwise 
not. By the chief guaii is meant the person 
who is expressly authorised by his 
Letters Patent to have the administrations 
of loakf properties and orphans, or to whom 
the Sultan .says, ‘I 'have made the 
chief gudf.” It is stated in the Bahr-al- 
Raiq (Text II is dooted here) (lata wa 
Mahdiya, Volume II, page 575, Cairo 

Edition.) 

(Translation of Text VIII.) 

When the Sultan says to a man t made 
thee a qadi^ he has not the power o 
appointing a substitute, successor excep 
when he (Sultan) permits him to do that 
expressly or by implication by saying, i 
made thee chief qaai^ because it is the 
chief qadi who acts as he pleases respect- 
ing qadU as regard.s investiture or dis- 
missal. Thus it is laid down m the 
Dhakhirah. (Fatawa Alamgiri, Volume 
III, page 388, Calcutta Edition.) 

(Translation of Text IK.) 

And the qadi cannot appoint as sue- 
cessor, substitute a deputy except when 
(the authority to do so) is delegated to 
him expressly, like, “appoint whomsoever 
thou likest;” or implicitly, like, i made 
thee chief gadi." And here the implica- 
tion is stronger, for in the explicit stated 
above, he possesses the power of appoint- 
ing a successor, not that of dismissal- 
And in the implicit he possesses both, 
like his (Sultan’s) saying. Appoint 
whomsoever thou likest, supersede (substitute 
whomsoever thou likest,” for it is the chief 
qadi who acts as he pleases respecting 
them {qadis) as regards investiture^ or 
dismissal (Durr-al-Mukhtar, page o.d, 

i'klition Calcutta). 

(Translation of Text X.) 

The appointment of a qadi is not valid 
unless the person appointed combines in, 
himself the conditions of evidence (quail 
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ficati^ns of witness) according to the 
Hidayah, m,, Islam, 7’aklif, Freedom, 
etc. (Fatawa Alam^iri, Yolnme III, page 
378 Calcntta Edition.) Cf. Hamilton’s Heda- 
yah, Grady’s Edition, Book XX, page c34. 

(Translation of Text XI.) 

It is stated in Mnltaqa ‘*And Islam is 
not a condition in him, ie., in the 
Saltan who invests (a person with the 
oflBce of qadt)- Thns it is laid down in 
the Jatarkhaniyah” (Fatawa Alamgiri, 
Volume III, page 379, Calcntta Edition’. 

(Translation of Text XII.) 

It is valid to accept the investiture of 
office of gadi from a ju.st Sultan and 
from a tyrant even thongh an infidel (it 
is stated by Miskin and others! except when 
he prevents him from doing justice, what 
is right; then it is unlawful (llurr^al- 
Mukhtar, page 524, Edition CalcuUaj. 

(Translation of Text XlfL) 


And qualihed for it (office of is 

one who is qualified for being a witness. 
This is contrary to the statement of al-' 
Zaylai in the (chapter on) Arbitration to 
the effect that the investiture of an 
infidel with the office of qadi in order to 
decide between non-Moslems under Moslem 
protection (Abl-al-Dhiramah)iavalid” (Durr- 
al-Mukhtar, page o21. Edition Calcutta) 

It is clear from an examination of tlipse 
texts that, under the Muhammadan Law', 
that qadi alone was competent to exercise 
authority in respect of wa/cjs who was so 
expressly authorised in bis Letters Patent 
There was some difference of opinion upon 
the question, whetlier such express author- 
ity was needed when a person was expli- 
citly appointed the chief r/adr, but even 
here the balance of opinion of jurists 
favours the view that power slioiild l,e ex- 
pressly conferred on the chief q,u/i to 
validate the administration of waifs by 
him. There is also authority to show that 
the supreme authority in the 8fate, by 
whom the qadi is appointed, need not be 
a Muhammadan, and although there i.s some 
divergence of opinion, there is also anti, or- 

I'e held by a non-Moslem for the decision 
of disputes between non-Moslems under 


Moslem protection. As this is a matter 
regarding religious usages and institutions 
within the meaning of section 15 of 
Regulation IV of 1791, the rights of the 
partie.s must be determined with regard to 
the provisions cf the Muhammadan Law on 
the subject [per Peacock, C. J., in Kudratulla 
V. Mohmi Mohan Shtiha (l5)]. It follows 
accordingly that a Subordinate Judge, 
who has not been expres.sly authorised by 
the Government to exercise functions in 
connection with the administration of wakJSf 
is not competent to act in that behalf. 
Whether a District Judge has implied 
authority to exercise the functions per- 
formed by a qadi under the Muhammadan 
Law is doubtful. In respect of wakfs 
which may be described as trusts created 
for public purposes of a religious nature 
within the meaning of sub-section (1) of 
section 92 of the Civil Procedure Code, 1908, 
the District Judge may be assumed to have 
been authorised to discharge the functions of 
a qadi. The real difficulty arises in the case 
of private wakfs] it is desirable that to cover 
such cases the Local Government should 
authorise either District Judges or Subordi- 
nate Judges or even judicial officers of a 
lower grade, if it be thought desirable, to 
exercise the function of a qadi. When 
authority has been so conferred, a question 
may arise whether the assistance of the Court 

IS to be invoked by a suit or by an applica- 

t:on [see Mahamed Haji Zakeria v. Ahmad- 
bhat Hnhtbhhai (16)J. The case before us 
however, is reasonably free from difficulty! 

The Courts below have concurrently found 

that (he icakf was public and have thus 
negatived the fundamental allegation of the 
plaintiff. Ihe District Judge had jurisdiction 
under section 539 of the Civil Procedure 
Code of 1882 to appoint the defendant as 
mvfii'dh. The Subordinate Judge had no 
autlioriy to recall that order and to appoint 

the P aintiff as muta-alli. iSaiyad Ali v. AH 

dan It liave been otherwise if 

the suit had been instituted by a person already 

example by a testa- 
nientaiy iiistrumeht, ibJ,„nimad Abdul Maiid 

kitaii V. Ahuiad Swol Khan (Iji), The 

I , (!■>) 4 li. L. I! |:i p ii; 1. |;j (y p 
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wmecly of tbe plaintiff obviously is to proeead 
under section 92 of tbe Code of 190d and’ to 
get herself appointed mntwalU on the ground 
that she had the preferential right to the 
office as the sole surviving descendant of the 
founder at the time of the death of the last 
muhoalU. In fact, she would have been so 

appointed in the suit mentioned, if she had 

not asserted at the time that the walcf was 

private. Itwould beopen to hernow, however, 
to accept the decision in this suit that the 
wahf is public and to proceed on that basis 

under section 92 

The inference follows that in the present 
Buit as framed, the plaintiff cannot be ap- 
pointed mulwdU and the suithas consequently 
been rightly dismissed. The appeal is 
accordingly dismissed with costs. 

Bbachcropt, J.— I atrree that this appeal 
must be dismissed for thereasons given by ray 
learned brother. I express no opinion as to 
tbe position of the District Judge with 
reference to private wa^'fs. 

AppBdl diaffiissed. 


Lila Balwant Rait for the Appellant. 

The Hon’ble Mr. Midiammai Shajij K, B., 

for the Respondent. 

JUDGMRNT.— This appeal and Nos. 454, 
455, 456 of PDl arise out of one suit brought 
by Bujha alias Kartar Singh for possession 
of land alienated by his late father Milkhi. 

The Court below has, with some slight 
modiBcation as to conditions, affirmed the 
first Court’s decree giving the plaintiff 
possession, and these four appeals have been 
laid by four sets of alienees. The land with 
which these appeals are concerned is land 
situate in Bhagwanpur and Tajpur villages, 
and it is common ground that whilst Milkhi 
inherited land in Shankar from his natural 
father, the Bhagwanpur and Tajpur lands 
were inherited by him from his maternal 
grandfather, one Muhabbat, who adopted him. 

The appellant’s first and main contention 
is that the lands of Bhagwanpur and 
Tajpur are not ancestral qua the plaintiff, 
that Milkhi was not next heir to Muhabbat 
and that he obtained these lands solely by 
virtue of his adoption, and Mehra v Mangal 
Singh (1) is cited as concluding the 

matter. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No 453 op 1918, 

June 10, 1915. 

Presen(:— Mr. Justice Chevis and 
Mr. Justice LeRossignol. 

AMIN CHAND— Defendant— Appellant 


versus 

BUJHA— Pla!NTiff-RE'=pondbnt. 

Custom inherifed hy adopted 
son from adoptive father, whether anceM-Ancestral 
property, what is-Status of son oj adopted son to chnl. 

lengealienation-Custoni,howest(iblM 

A property which is ancestral ui the hands of an 
adopter does not become ancestral qMfi the adoptee 
and a son of the latter cannot challenge his dispos-il 

of it. [p. ‘^0, col 1.] , , j j j 

Ancestal property is that ivhioli has descended 

to the holder from a male ancestor. Lp. Jiy, col. ^ j 
Custom cannot be extended by logical process; it 

must be established inductively, not deductively; m 

the absence of any authoritative statement of the 
custom, it can be established only by instances, and 
not by a pnori methods, [p. 30, col. l.J 


Second appeal from the decree of the 
Divisional Judge. Jullundur Division, dated 

the 21st January 1913. 


For the respondents, Counsel admits that 

Milkhi was not the next heir to Muhabbat, 

but contends that Mehra v, Mangal Singh (1) 

is based on incorrect principles, that an 

adoptee cannot renounce his adoption, and 

may consequently be gravely prejudiced by 

losing his property in his natural family and 

also in that of his adoptive father, if the latter 

is to be free to dispose of his property 
# 

without control. 

The learned Counsel’s cardinal proposition 
is that what property was ancestral in 
the hands of the adopter, by the adoption 
becomes ancestral qua the adoptee. 

In our opinion this view is opposed to 
all principle and autiiority. for ancestral 
property is that which has descended to 
the holder from a male ance.stor. 

Jhunda v. Sahiba (2) and Mana v. Abdulla 
(3) are cited, but neither case covers the 
point under discussion. 

Further, we must here once more repeat 

fl) 27Ind. Cas S93; 99 P. R, 19U; S P. W. R, 
191fi; 71 p. L. R. 1915. 

.2) 15P.R. 1877. 

(3) 98 P. R. 1882. 




INDIAN OASES. 



rAKOI AITAKOAR tf. NARATANA CHARFAR. 

that cnatom cannot be extended by logical 
process; it mast be established indnctively 
not deductively; in the absence of any 
authoritative statement of the custom, it 
can be established only by instances, and 

not by a priori methods. 

In this case no instances have been 
adduced, nor is it suggested that any such 
are known. The land obtained by Milkhi 
under the adoption he would not have 
obtained but for that adoption; it was his 
self-acquired property and his son cannot 
challenge his disposal of it. 

We, therefore, accept the appeal, and 
modify the lower Appellate Court’s decree 
by dismissing all that portion of the suit 
which concerns the alienations of the 
appellants. Plaintiff must pay appellant s 
costs throughout. 

Appeal accepted. 


Rnma Tuba Mahar y. Bhfwchand Mofiram, Tnd. 
Cas. 249; 16 Bom. L E. 687; 39 B. 41, dissented 
from. 

Second appeal against the decree of the 
District Court of Tanjnre, in Appeal Suit 
No. 750 of 1912, preferred against that of 
the Court of the District Munsif of Tiruvadi, 
in Original Suit No. 47.3 of 1911, 

PACTS appear from the judgment. 

Sir. T. M. Krishnaswami Aiyar, for the 
Appellants.— The former decree was merely 
declaratory of the equity of redemption. 
There is no bar by res judicata. The 
portion of the decree for sale permitting the 
mortgagor to redeem within a 6.xed time, 
in default of which tlie property was directed 
to be sold, ought not to be construed as 
extinguishing the right for redemption or 
even as a decree in favour of the mortgagor. 
He relied on Rama Tulsa Mahar v. Bhagchand 
Motiram (1 ) and Adipurannm Fill at v. Gopala- 
$ami Mudali (2), as also on the Privy Council 
decision in Sri Raja Papamma Rao v. Sri 
Vira Pratapa Ramachandrn Razu (3) The 
language of sectior.s 60 and 67 of the 


MADRAS HIGH COURT. 

Second Civil Appeal No. 329 of 1914. 
November 1, 1916. 

Present: — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

RANGA ATYANGAR and others— 
Plaintiffs— Appellants 
versus 

NARAYANA CHARIAR alias CHAKRA- 
VARTI VIJAYARAGHAVA CHARIAR 

AND OTHERS— Defendants— Respondents. 

Civil Procedure Code [Act ro/1908), s. II— Suj7 for 
recovery of mortgage-money —Decree allowingdefetidant- 
mortgagor to obtain poamsion on payment not execut- 
ed — Subsequent suit by mortgagor for redemption — 
Res judicata. 

In a suit brought by a mortgagee against 
his mortgagor’s sons for recovery of the mortgage 
amount, the decree pas.sed in favour of the mortgagee 
provided that the defendants were entitled to obtain 
possession of the land in execution through Court 
after satisfying the decree. The decree was not 
executed by the other party and 40 years afterwards 
the mortgagor’s sons sued to redeem the same mort» 
gage; 

Held, that as in the former suit an executable 
decree was passed in favour of the plaintiffs, granting 
them substantially the same reliefs as they now 
claimed, they were barred Iw the ruin of re% judicata 
from maintaining Ihe suit. [p. 31, col. 2.] 

Vedapuratti v. Vallabha Valiya Rain, 2.") AF. 700; 
12 M. L. J. 128; Adipuranam Pillai v. (toiialaitanii 
Mudali, 18 M. L. J. 259; 31 M. 354, followed. 


Transfer of Property Act also shows that 
a suit for redemption .subsequent to a decree 
for sale is permissible. The causes of 
action differ entirely and there is a 
distinction between a right to redeem and a 
liability to pay. A permissive decree could 
not foreclose the equity of redemption. 
G hose on Mortgages, page 617, also Stiwffnr 
Kuer V. Rai Sham Krishen (4). 

Messrs. C. V. Ananthakrishna Aiyar and 
K. R. Rangaswaini Aiyangar, for the Re- 
spondents, relied on the dictum of Sir 
Bliashyam Aiyangar, J., in Vedapuratti v. 
Vallabha Valiya Raja (5\ nnH also on analogy 
ba'ied on sections f'S and b9 of the 
Transfer of Property Act, and contended 
tliat Rama TuleaMahar v. Bhagchand 3/oti- 
chaml (i) was wrongly decided. 1 

JUDGMENT. 

Sada-^iva Ajyar, J.— The plaintiffs are the 

appellants. The Hrst plaintiff’s father, 


(1) 27 Irid. Cas. ‘’49; 30 B. 4': 16 Boin. R. 687. 

(2) 31 M. 354: IS M. L. .1. 3 M (,. T 'SI 

(31 10 M. 2411 IP (M:23r. A.32;0M.h .1 r,3. 

(4) 34 C. 10 at p I I: 0 ILmii I. 6.301; I7M. L. 

J. 13: H C. W. N 2411: 4 ,\ . L. .T. 10 I; 34 I. A 9 
(P. c.); r. (M . J ICO; 2 M. L. T. 75. 
io) 25 M. 300; 12 M. L. J. 128. 
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Sreenivasa Aiyangar, mortgaged the plaint 
properties with possession to the defendants 
ancestor, Sreenivasa Chariarin 1864, The othi 
deed contained also a covenant by the piort- 
gagor to pay the mortgage-money personally. 
The .defendants’ ancestor brought a smt 
against Sreenivasa Aiyangar’s sons in 1867 
for recovery of the othi amount of Rs. 1^ 
ontlie charge of the mortgaged property, 
h'he plaint itself was not tiled in the records 
hut the suit might be taken as having 
contained the usual prayers for sale on 
default and for recovery of the balance, ir 
any, from the defendants therein to the 
extent of their ancestral properties.) In 
April 1872, the decree, Exhibit A, was 
passed, of which the operative portion is as 
follows : “ The plaintiffs obtain from the 
defendants the suit amount and all the 
costs of the suit, that the othi property be 
sold in order to satisfy the decree in case 
the decree amount be not paid within six 
months from this day, that the plaintiff is 
entitled to obtain interest on costs at 12 
per cent, per annum from this day and 
that the defendants are entitled to obtain 
possession of the othi land iw execution 
through Court (****) after 
satisfying the decree.” This decree, passed 
in favour of the present defendants ancestor 
primarily but in which the present plaintiffs 
were also granted a right to redeem the 
property and to obtain the possession of 
it from the present defendants ancestor in 
execution on payment of the amount decreed, 
was not executed by either of the parties 
to that decree. The present suit was 
brought nearly 40 years after the date of 
the former decree f''T the redemption of the 
same mortgage. (The plaintiffs Nos. 1, 2 
and 3 in this suit were the defendants Nos. 
4, 5 and 6 in the former suit of 1867. The 
plaintiffs Nos. 4, 5 and 6 in this suit 
are the sons of the deceased Aravamndu 
Aiyangar who was the first defendant in the 
former suit. The 7th plaintiff in this suit 
is the son of the second defendant in the 
former suit. I shall hereafter for the sake 
of brevity make no distinction between the 
plaintiffs and their ance.stors or between the 
defendants and their ancestors.) 

The .sole question in this case is, whether 
the present suit is barred as res 
judicata by the decree in the former suit. 


Both the lower Courts decided the ques- 
tion in the affirmative and hence this second 
appeal. 

it seems to me clear that, if in the 
former suit there was a decree in favour 
of the present plaintiffs (though they were 
the defendants in the former suit) and if 
it was an executable decree and if that 
decree granted them substantially the same 
reliefs as they now claim in this suit, they 
are barred by res judicata from maintaining 
the suit, and notwithstanding the .strenuous 
and able arguments of Jlr. T. M. Krishna- 
swami Aiyar who appeared for the appel- 
lants before us, I have come to the 
conclusion that tlie finding of the lower 
Courts was correct on the question of 

judicata. 

In the first place, I dissent from his 
contention that the decree, Exhibit A, of 
1872 merely declared the present plaintiffs’ 
right to get possession of the properties on 
payment of the mortgage amount and did 
not give them any right to obtain possession 
in execution in that suit. The Tamil word 
{* * *) at least in^ the Tanjore 

District is always used to mean the obtaining 
of possession in execution through Court”, 
and 1 think tiiatthe decree, Exhibit A, did 
give the plaintiff.s (wlio w'ere the defend- 
ants in the suit of 1867) the right to 
obtain possession of the mortgaged pro- 
perties through Court in execution of the 
provisions of that decree on their payment of 
the mortgage amount. 

In order to clear the ground further, it 
has to be remarked that the decree, 
Exliili't A, of 1^72 was passed long before 
tilt! Transfer of lVnp?rty Act and the 
pr-^seiic Civil Procedure Code were passed. 
The decree Exhibit A. as I said before, 
gives the present plaintiffs Avbo were the 
defendants in that suit, a right to obtain 
possessiou of the plaint land through the 
Court in execution on condition of their 
satisfying the decree passed in the present 
defendants’ (then plaintiffs’) favour. In 
V dapuratti v. Vollnbha VaJiya Itaja (5), 
there occur several dicta inthelongandexhaus- 
tive judgment of Sir Bliashyam Aiyangar, J. 
At page 32l he says: ‘ whether the decree be 
in a suit for foreclosure or in a .suit for .salo 
or in a suit for redemption, there is in 
each a conditional decree for redemption 
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in favour of the mortgagor, the condition 
being the payment by the mortgagor ot 
the amount decreed on or before the 
day fixed ” “Decrees for specific perform- 
ance, decrees respecting rights of easement 
and similar decrees are often made con- 
ditional, but they are not the less final 
judgments’ having the force of res 
jiidicata. This, I venture to state, is 
equally so under the English Law and all 
decrees whether cmditional or unconditional 
are to he tvorhed out and enforced in 
encntiony I entirely and respectfully agree 
with these observations. No doubt, the 
learned Judge was referring to decrees for 
sale and for redemption passed under the 
Transfer of Property Act, but his obser 
vations apply to this decree of 187'^ also 
which contains a conditional decree in 
favour of the mortgagors for redemption, 
though it was a mortgagee’s suit for sale. 
In Adipuranam ViUai v. Gopalasami MndaH 
(2), the following passage occurs at page 
360' “The reason on which is based the 
decision of the Full Bench in Vedapuratti v. 
Vallahka Valiya Eaja (5), renders it at least 
doubtful tchether a suit for redemption 
could he maintninpd hy a mortgagor who has 
failed as defendant in a suit for sale on 
the same mortgage:' It seems to me that 
the doubt so expressed is (if I may say 
so with respect) a very proper doubt and 
I think that the reasoning of the decision 
in Vedapnratti v. Vallahka laliya Uaja (5) 
does prevent a mortgagor, who as defendant 
in the mortgagee's decree for sale got a 
conditional decree for redemption, from 
afterwards maintaining a suit of his own 
for redemption and possession of the 
mortgaged property instead of executing 
the conditional decree for redemption passed 
in the first suit. A decree for redemption 


gag^r-defendant who has been given such a 
decree is entitled only to execute that decree 
or whether he is entitled to bring afresh suit for 
redemption despite tho doctrine of res judicata. 
As I said before, the decree of 1872 is 
a decree in favour of the mortgagor also, 
as it empowers him to recover possession 
of the property in execution. The Legis- 
lature in Act IV of S"2 has enacted that 
decrees passed in mortgage suits, whether 
brought by the mortgagoror mortgagee, 
should (if necessary) be made to contain a 
direction that the mortgagee shall put the 
mortgagor in possession of the mortgaged 
property on the mortgagor paying up the 
amount mentioned in the decree as, due to 
the mortgagee. [See sections 86, 88 and 89 
of the Transfer of Property Act, now 
repealed by the Civil Procedure Code which, 
however, re-enacts very similar provisions 
in Order XXXIV, rule 2, clause (r), rule 
4, clause 1 and ru le 5, clause 1 (c).] The 
decree of 1872 contains the same direction. 
Mr. Krishnaswami Aiyar laid much stress 
upon what, he argued, was a material differ- 
ence between the language of section 60 of 
Act IV of 1882 ivhich deals with the right 
of the mortgagor to redeem and the language 
of section 67 which refers to the right 
of the mortgagee to obtain an order for 
f recln.sure or sale. Jn section 67, the right 
of the mortgagee to obtain an order for 
foreclosure or sale is restricted to the period 
“before a decree has been made for the 
redemption of the mortgaged property.” 
These words “before a decree has been made 
for the redemption of the mortgaged pro- 
perty” or the correlative words “before a 
decree has been made for sale of the 
property” do not appear in section 60 He, 
therefore, argued, if 1 understood him 
aright, tliat a decree for sale in a mort- 


is almost invariably a conditional decree 
whether it is passed in a mortgagee’s suit 
for sale nr a mortgagor’s suit for redemp- 
tion. No doubt where it is passed in 
a mortgagee’s suit for sale, it is not usually 
passed on the invitation of the mnitgagor 
(defendant' and in the language used in 
Adipuranam PiJlaiw (lopalasami M’dnJi (2), 
the defendant is a decree-!i‘>lder in spite 
of himself, an involuntary decree-lmKler:" 
but I do not see how this could, on 
priiiciple, make any difference in the 
decision of the question whether the mort- 


gagee’s suit, though it may also contain 
a decree for redemption in favour of the 
defcndjint-mortgagnr, does not bar a separate 
suit by the mortgagor for redemption 
whereas a decree for redemption in a 
mortgagor’s suit will bar a separate suit 
by tlie mortgagee for sale afterwards. 1 
do not think that the insertion of the words 
before a decree has lieen made for redemp- 
tion of the inortgugeil property’ in section 
67 and the absence of eori’esponding wopils 
in section 60 nei-essatily lead to any such 
coiiclnsion as is contended for Ity the learned 
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Vakil. These words had to be inserted in 
section 67 in order to indicate that the 
power given under section 93 of the 
Transfer of Property Act to the mort- 
gagee as defendant to apply for sale of 
the property in a mortgagor’s suit for 
roiomption ought to be exercised in the 
same suit by the defendant mortgagee, if 
he wants a sale of the property for realising 
his amount, and that he could not reserve 
it for a fresh suit as an optional remedy 
which he might or might not take advantage 
of in the mortgagor’s suit. It will be 
seen that under section 93, paragraph 
2 [Order XXXIV, rule 8, clause (4)] 
the order for sale at the instance of the 
mortgagee-defendant is not an order passed 
as a part of the decree but an order 
passed on a separate application on the 
mortgagor (plaintiff) committing default, 
whereas section 89 read with sections 86 
and 88 makes the order for redemption 
in the defendant-mortgagor’s favour in the 
mortgagee’s suit for sale a part of the 
original decree itself. So being made in 
the latter case a part of the decree itself, 
it was unnecessary to state in section 60 
that when a decree has been made for 
redemption or for sale, the mortgagor has 
no right to again redeem the mortgaged 
property after the passing of such a decree, 
as his said right had been adjudicated upon 
in the suit itself and has become res judicata 
whether the suit was a suit by the mort- 
gagor for redemption or by the mortgagee 
for foreclosure or sale. 

No doubt the case of Rauia Tulsa Mahar v. 
Bhagcliand Motiraui ll) quoted by the ap- 
pellant's learned Vakil is in his favour. But 
with the greatest respect, I am unable to agree 
with that decision. As said in the critical 
notes on pages 7 and 8 of 29 M. L. J., 
‘In the words of section 11, Civil 
Procedure Code, has not the matter directly 
and substantially in issue in the 2nd suit — 
viz.t the plaintiff’s right of redemption — been 
so in issue, and also heard and decided, in 
the former suit ? What new point, right 
or question has the Court to hear or decide 
in the second suit V It will be im- 
possible to contend that for the application 
of the rule of res judicata to suits (as 
distinguished from issues’) the persons should 
on both occasions be arranged alike, whether 
as plaintiffs or as defendants.” The mort- 
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gagor was entitled in the former suit itself 
(of the mortgagee) to redeem the property 
not only within six months given 
in the decree to pay up the decree amount, 
but he was entitled under the Civil Pro- 
cedure Code [as decided in Adipuranam Pillai 
V. Gopalasami Mudali (2)] to pay it up, even 
after the six months and at any time before 
a sale in execution and so prevent a sale. 
The Courts need not be solicitous to help a 
negligent mortgagor at any cost. The 
fact that the mortgagee has to bring 
a suit for sale within twelve years of the 
date when the mortgage money became 
payable, whereas a mortgagor has got 60 
years under Article 148 for his suit for 
redemption, is not a sufficient or logical 
ground for allowing the mortgagor to obtain 
a fresh decree for redemption in his own 
suit after he had obtained one decree already 
in the mortgagee’s suit for sale. 

In the result I would dismiss the second 
appeal with costs. 

NArifep, J. — I agree. In VedapuratH v. 
Vallahha Valiya Raja (5), the late Chief 
Justice stated the proposition thus. The 
matter in issue in a redemption suit is, 
aye or no. Is the mortgagor entitled to 
the decree which, if he succeeds, the Court 
is required under section 92 to make. In 
my view the same matter i» in issue in a 
mortgagee's sale suit, whether the suit be 
under Englisli Law or the Transfer of 
Property Act and whatever difference in 
form has been made by the provisions in 
the new Code. In that view this suit 
is res judicata and the appeal must be 
dismissed. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1619 of 1913. 

June 10, 1915. 

Present:— ^ivDonM Johnstone, Kt., 
Chief Judge, and Mr. Justice Rattigan. 
Musammat BUDHAN — Plaintiff — 

Appellant 

versus 

RADHA KISHEN-Defendant— 

Respondent. 

Wuiht Laic— Maintenance, ilanyhier.in-huc, if cn^ 
titled to— Joint family prvi^crtij. 
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A Hindu willow is entitled to receive mamtenan^ 

from her fathcr-io-law when the atter hved w. h 
,„n as a member of a joint H.mla “ 

considerable ancestral property and on li s death 
,00k by sarvivorship all his rights in the joint 


• fumilr property. 

Second appeal from the decree of the 
Additional Divisional Judge, Amritsar, at 
Jullundur, dated the 14tli February 19U. 

Lala Dharivn Tfas Suri, for the Appellant. 


.IL/DGMENT. 

JoiiNSTOxe, C. J.— In this case a widowed 
Hindu lady sues her father-in-law for a 
maintenance allowance for self and minor 
.son for a sum of money to defray the 
marriage expenses of her daughter and for 
nuarters in defendant’s house in Amritsar. 
The first Court allowed her Ks. 10 per 
men.cem allowance, Rs. 350 for marriage 
expenses and two rooms in the said house; 
hut the lower Appellate Court, while 
agreeing with the Hrst Court that the 
plaintiff’s husband was joint with his father 
np to the day of his death, went on to 

hold that “it is settled lawthatadaiigl.ter- 
iii-lawhas no/if7ri/clainion her father-in-law 
for maintenance except to the extent of 
her share in ancestral property,’ that it 
is not proved that defendant owns any 
property except the Amritsar house, ^\hlch 
plaintiff has not shown is aiice.stral property, 
defendant liaving acquired it by auction- 
purchase in lSb3. That Court, tlierefore, 
dismis.sed the suit with costs througliont. 

Plaintitf has appealed here and we think 
the appeal must succeed, the lower Appel- 
late Court having ignored admitted 
facts and also having laid down a legal 
propo.sitioii of doubtful correctness. Before 
us defendant has frankly admitted that he 
inherited from his father shop property in 
Kasur and Ferozepore, that lie sold one 
lot years ago and bought the Amritsar 
liQU^e—he is a petition-writer at Amritsar — 
and that his share in' the remaining sliop 
has been usurped by co-slmrers. He al.so 
admits lie lias spent Us. 8U0 lately on the 
marriage of amdlier son, which sliowsthat 
]io is a well-to-do man. 


The facts, tlieii, are tliat defendant and 
his deceased son were co-parceners in a joint 
Jlindu family, tliat there was considerable 
iini'estial property, whatever may have 
become of it. in the hands of defendant, 
and that the deceased man, were lie alive, 


tme 


would undoubtedly be entitled until 
partition to live with defendant an^d enjoy 
the family income along with him. In 
these circumstances, according to all jus view,s 

of Hindu Uw-C/. p. 621 of Mayne s 

Hindu Law and Usage, 8th edition-inasmnch 
as defendant, on his son’s death took by 
survivorship all that .son s rights, the latter a 
widow is entitled to maintenance. Further, 
before us defendant flatly refused to take 
plaintiff into his house and support I'er there 

In the circumstances we do not think it 
desirable to allot quarters for plaintifT in 
defendant’s house, the state of feeling 
between the parties beiiig^ such as it js; 
nor is anything required in the way of 
contribution to her daughter’s marriage 
expenses, the marriage being now a thing 
of the past. But defendant must maintain 
his daughter-in-law and grand-child in 

decent comfort and we tliink Rs. 10 per 
mensem a reasonable figure. 

For these reasons we accept tin’s appeal, 
set aside the juderment and decree of 
the learned Additional Divisional Judge 
and grant to plaintiff a decree for 
maintenance at Rs. 10 per mensem to 
continue until her death or re-marringe 
and to begin from date of this decree, 
ffendant to pay plaintiff’s costs tlirough- 

Appcid accepted. 


MADRAS HIGH COURT. 

liKtiEUs Paieni’ Ai-1'Eal No. 407 ok 1914. 

October 'Jll, 1915. 

p,:.sent:—'SU\ .liisiiee AlOur Raliim and 
Mr. Jusli-.*e Spencer. 
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UMAR 6AKHSH t‘. BALDEO SINGH, 

Where in an enquiry under Order XXI, rule 59 of 
the Civil Procedure Code a claimant' to an attached 
property does not adduce any evidence as to posses- 
sion, the Court is justified in confining itself to the 
question of title. 

Appeal, under clause 15 of the Letters 
Patent, against the judgment, reported in 29 
Ind. Cas. 228, of the Hcn’ble Mr. Justice 
Sankaran Nair, in Civil Revision Petition No. 
531 of 1912, presented against the order 
of the Court of the District Munsif 
of Naraakkal, in Execution Appeal No. 482 

of 1912 (Execution Petition No. 343 of 1912 
in Original Suit No. 480 of 1909.) 

Mr. K. 2?. Subramania Sastriy for the Ap- 
pellant. 

Mr. N. Bangaswami AiyangaVy for Mr. T. 
Narasimha Aiyangavy for the Respondent. 

JUDGMENT. — This appeal arises out of 
a claim preferred under the provisions of the 
Civil Procedure Code. It appears that the 
1st defendant was the judgment-debtor and 
the property "which was attached stood in the 
name of himself and his nephew, one Ra jam 
Aiyangar. Rajam Aiyangar is dead and his 
widow, the claimant, is in possession of the 
property. The District Munsif dismissed the 
petition holding that the title to the pro- 
perty vested both in the 1st defendant and 
his nephew in equal moities, and there was 
no deed of sale or of release in favour of the 
claimant of the uncle’s share of the property. 
He also observed that even if the petitioner’s 
husband had alone been in enjoyment of the 
property, he had not acquired any right by 
prescription, that is to say, he proceeded 
upon the evidence of title that was before 
him. No evidence was adduced on the ques- 
tion of possession as required by rule 59 of 
Order XXI of the Code of Civil Procedure, 
which says that “the claimant or objector 
must adduce evidence to show that at the 
date of the attachment he had some interest 
in, or was possessed of, the property attached.'’ 
The claimant did not attempt to prove that 
she or her husband was in exclusive posses- 
sion of the property attached in her or his 
own right. It was her duty to have adduced 
evidence of such possession if she wanted to 
‘ resist the attachment on the ground of pos- 
session. It is not shown that evidence of 
such possession was offered before the Dis- 
trict Munsif and refused by him; he was, 
therefore, bound to proceed only upon the 
evidence of title that was before him. 
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Sankaran Nair, J., however, thought that the 
District Munsif was bound to enquire into 
the question of possession and if he found 
that the petitioner was in exclusive posses- 
sion of the property, to allow the claim. It 
does not appear to have been brought to his 
notice that, as a matter of fact, no evidence 
of possession was tendered, and if no evi- 
dence of such possession was adduced,- the 
District Munsif was entirely justified in 
confining himself to the question of. title. 
That being the state of the facts, we are 
bound to hold that the District Munsif’s 
order was right. We allow the appeal and 
restore the order of the District Munsif. 
The respondent must pay the costs of this 
appeal. The revision petition is dismissed 
with costs. 

Appeal allowed] Petiiion {Jlsmissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2046 op 1912. 

April 23, 1915. 

Present : — Justice Sir Donald Johnstone, Kt., 
and Mr. Justice LeRo.ssignol. 

UMAR BAKHSH— Dependant - Appellant 

versus 

BALDEO SINGH-Plaintipp- 

Respondent. 

Registration Act {HI of 1877), *'.17 (d) — Lease for 
imlefiiiiie period, if re<iitires registration— Adverse 
possession by tenant— yoH’paynienf of rent, nhether 
establishes adverse possession— Limitation Act (IX of 
1908), Sch. I, Art. 139— Swif hy landlord oyoinsf 
tenant holding over- -Limitation. 

It is only where a lease is a lease for niore than 
a year or from year to year in express terras that 
it is compulsorily registrable, but where the lease is 
to last for an indefinite period and can be ter- 
minated by either party at the end of any inontii, 
registration is not necessary, [p. 37 eols. 1 & 2.] 

Mere non-payment of rent by a tenant does not 
establish his adversity of possession, but each ease 
must be decided on its own particular features, [p. 38, 
cols. 1 & 2.] 

Where rent was never paid at all by tlie tenant 
for nearly thirty years and no serious attem))t 
was ever made to recover rent and where defendant 
denied on oath that he ever intended to pay rent or 
regarded himself as a lessee: 

Held, that this was sufficient to establish adverse 
possession, [p. 38, col. 2.1 

Dadobn v. Krishna, 7 B. 34; Prein Snkh Das v. 
Bhnpia, 2 A. ol7 (F. B.), referred to. 

A tenancy on sufferance is not a tenancy eoniein- 
plated by Article 139 of t lie Limitation Act and on 
the expiry of a tenancy for a fixed tenn, tinte 
begins to run against the landlord imlos? there is 
evidence that there was a novjition ami that tenancy 
for a fixed term was succeeded bv a icnancv-at.’i\ill, 
[p. 38, col. 2.] 
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ICanthepwi Rridtli v. Sheshappa, 22 B, 893, followed, 

Jtfairfum BaWi, 3 Ind. Cas. 566; 31 A. ol4; b A. L. J. 

564, disapproved. 

Second aopeal from the decree of the 
UivisionalJndge. Gujranwnla, at Lahore, 
dated the 27th November 191 l 

Mr Fazl-i- Hussain, for the Appellant. 
Messrs. Beechey and Balwant Bai, for the 

Respondent. 

JUDGMENT. 

LsRo»sionoi, J-I" this aPPsal we dispose of 
two cases in which the facts are very similar. 
The plaintiff brought these two suits for 
possession of certain house property m 
kzirabad. The story told by the plaintiff 
is as follows:- About 188o, All Muhammad 
and Muhammad Bakhsh, brothers, who are 
defendants in one of these cases found them, 
selves indebted to the plaintiff in Uie sum 
of about Rs. 12,000. In order to liquidate 
that debt they executed a mortgage-deed 
cf the property in dispute for Rs^ a, 000 
and they also induced Umar Uakhsh, 
their brother, the defendant in the second 
case to execute a mortgage-deed of Ins 
property for Rs. 3,001). These documents 

were executed on the 1/th January lbb4, 

possession was given to the plaintiff, and 
subsequently on the 21st January lb.:4 each 
set of defendants e.xecuted a lease. It 
is alleged that the lea.se executed by 

defendants Ali Muhammad and Muhammad 

Bakhsh has been lost and was replaced by a 
deed, dated May 188b, executed by Ali 
Muhammad alone. The plaintiff further 
alleges that the defendant Umar Bakhsh 
never paid any rent and that tlie two 
defendants in theothor case paid only Rs. 96 
and he asks for their ejectment and possession 
of t>he leased property in both the cases. 
The first Court dismissed both the suits with 

costs. In the case of Umar Bakhsh it held 
that the lease of 18S4 required registration 
and being unregistered was inadmissible in 
evidence, that the relationsliip of landlord 
and tenant, therefore, had not been established 
and that the defendant had been in adverse 
possession since the date of execution of 
the lease propounded by the plaintiff. lu 
the case of Ali Muhammad and Muhammad 
Bakhsli the tirst Court held that as the 
lease of 1888 had been executed by AH 
Muhammad alone, his brother Muhammad 
Bakhsh was in no way affected thereby 



and stood on exactly the same footing as 
Umar Bakhsh in the connected case. As 
regards Ali Muhammad, it held that as 

the lease of May 1888 was a lease for 
one year, the tenancy determined m May 
1889, that since that date Ali Mohammad 
bad been in adverse possession and the 
suit was consequently time-barred. 

The learned Divisional Judge in the 
case of Umar Bakhsh found that the 
defendant’s plea that he had never paid 
any rent was correct, that the document exe- 
cuted in 1884 was not a lease, that if it was a 
lease it was not a lease from year to year, 
and, therefore, was admissible in evidence 
without registration. The learned Judge then 
proceeded to hold that mere non-payment 
of rent did not establish adversity of 
possession on the part of the defaulting 
tenant and that the defendant had failed to 
prove that the relationship of tenant and 
landlord had determined more than 12 
years before suit. On these grounds he 
accepted the appeal and decreed possession 
to the plaintiff. In the case of Ali Muham- 
mad and Muliammad Bakhsh, the learned 
Divisional Judge came to the conclusion 
that although the lease, Exhibit P.2, was 
for a year certain and terminated on the 
bth May lbS9, the defendants must be 
regarded as tenants holding over and 
that if there exists even slight evidence 
that the plaintiff acquiesced in the 
continued occupation of tlie property by the 
tenants after the termination of the lease 
and considered them his tenants-at*will, the 
defendants in such case must be regarded 
not as tre.spassers but as tenants on sufferance. 
Proceeding to enquire whether such slight 
evideiice of acceptaico by thehndlordof the 
defendants as his tenants-at-will existed, the 
learned Judge found that tlie defendants made 
a payment of Us. % on account of rent on 
tlie 20th Pn/i Samlxilhni^ 1^90 A. D. This 
payment had not been accepted a.s proved by 
the lirst Court, but the Divisional Judge 
saw no reason to liold the evidence on the 
point unreliable. Beyond this he also ac- 
cepted oral evidenee that rent iiad been de. 
manded by the plaintifT of the defendants, 
and taking into consideration these two facts, 
vt : , the payment and acceptance (4 rent for 
one year and subsequent demand, be lield tliat 
tliere was sutlicient evidence to >liu iv t h u 
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plaintiff had assentod to the uetention of pos- 
session by the defendants as tenants-at-will. 
On thepointwhether Muhammad Bakhsh was 
bound by the lease of the 5th of May 1 838 exe- 
cuted by his brother Ali Muhammad alone, the 
learned Divisional Judge held that Muhammad 
Bakhsh was not bound by his brother’s action. 
He, therefore, regarded Muhammad Bakhsh as 
holding the same position as his brother 
Umar Bakhsh, the defendant in the other 
case, and accepted the appeal, giving plaint- 
iff a decree against both the brothers Ali 
Muhammad and Muhammad Bakhsh. 

From these two decrees a second appeal has 
been preferred to this Court, and we proceed 
to dispose of Umar Bakhsh’s appeal hrst. 
Th© point urged before us on behalf of 
the appellant is that a tenancy never existed, 
that the lease of 1884 was fictitious in the 
sense that it was inoperative and was never 
intended by the parties to be enforced. The 
second point is that the rent-deed being a 
lease for more than one year required regis- 
tration and being unregistered is inadmis- 
sible in evidence. Exception was taken to the 
finding of the Divisional Judge that this docu- 
ment of 1884 is not a deed of lease, and it is 
pointed out that it was never one of the 
contentions of the plaintiff, that there was a 
previous oral contract and that the Divisional 
Judge went beyond the pleas in holding that 
the rent-deed of 21st January 1SS4 is not a 
lease. After a careful examination of the 
contents of the deed and of the pleadings of 
the parties, we hold that this argument must 
prevail. The plaintiff in fact accepted it as 
a lease and came into Court reciting it and 
asking for relief against his tenants on the 
strength of it. The deed is obviously a lease, 
as a lease is generally understood in the Punjab. 
It starts with the recital that the defendant 
has taken the house on lease and continues 
with an undertaking to pay rent monthly 
and in any case to settle up all the arrears of 
payment at the end of a year. No doubt the 
parties contemplated, and, indeed, the langu- 
age of the document suggests, that the lease 
was to last for an indefinite period, but we 
are clear that there is nothing in the langu- 
age of the lease which would have precluded 
the plaintiff from ejecting the defendant at 
the end of any month, or would have prevent- 
ed the defendant from quitting the house by 
terminating the lease at the end of any month. 
It is only when a lease is a lease for more than 


a year, or from year to year, in express terms 
that it is compulsorily registrable. IVe hold 
that such is not the case here and, therefore, 
we consider that the lease of May 1864 is ad- 
missible in evidence. It follows that we 
hold the tenancy proved. 

The next question for decision is whether 
the tenancy created in 1884 is subsisting now, 
and, if not, when did it determine. Having 
regard to the facts that there is no proof 
whatever that Umar Bakhsh ever paid rent 
for any period under this deed of lease, that 
he denies on oath that the lease was intend- 
ed to be operative and that till this suit was 
brought in 1911, i. e., for over 25 years, the 
plaintiff made no serious attempt either to 
recover the rent or to oust defendant, we mast 
hold that Umar Bakhsh liad been in adverse 
possession for over 12 years at the date of 
the institution of the suit. 

Turning now to thesecond case,i. e., against 
Ali Muhammad and Muhammad Bakhsh, we 
are dear that the lease dated the 5fch May 
1888 superseded the lease dated the 21st 
January 1884. The lease of 1884 covers ex- 
actly the same property as that included in 
the 1884 deed, but whereas the lease of 1884 
was executed by Ali Jfuliaramad and Muham- 
mad Bakhsh jointly, that of 1888 was executed 
by Ali Muhammad alone. The other respect 
in which the lease of 1888 differs from its 
piedecessor is, that wheieas the former fixed 
no period for the terminati '.n of the lease, 
the latter fixed the peiiod of the lease at one 
year. The question, then, fordecisicn is whe- 
ther the lease of 1888 determined on the 5th 
May 1889. The learned Divisional Judge 
held that it did so terminate, but as b)fore 
noted, he proceeded to hold that afterthat date 
the tenant for a fixed term became a tenant 
on sufferance, in other words, a tenant-at-will; 
and he based his finding on this point 
on the alleged payment of a sum of rent 
which was credited to Ali Muhammad 
and Muhammad Bakhsli’s joint account. 
This payment and some oral evidence 
of subsequent demand were the material 
on which he arrived at this finding. Unfor- 
tunately, however, his conclusion is vitiated by 
the fact that he misapprehended the signifi- 
cance of the aforesaid payment. He was 
under the impression that the payment was 
made in 1890, ne., after the execution of the 
second lease of 1888. As a fact that payme^ 
was made on the 8th of Hoy SoTuhot 
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June 1885 and was credited in the year 1943, 
corresponding with 1886 A. D. Consequently, 
the most important portion of the evidence 
on which the learned DivisionalJudgebased 
his conclusion must be discarded in deter- 
mining the question whether the defendants 
were accepted as tenants-at-will after the 
termination of the lease for one year in May 
1SS9. Owing to the discovery of this misap- 
prehension on the part of the learned 
Divisional Judge, it has been necessary for 
ourselves to consider the oral evidence in 
the case, and a study of it has not led us to 
the conclusion that it is sullicient to support 
a finding that the defendants became tenants- 
at-will after 'May 1889. It follows from 
this that All Muhammad has been in adverse 
possession since 1889, he had been in 

adverse possession for more than 12 years at 
the dale of the institution of the suit. 
Muhammad Bakhsh did not execute a second 
rent-deed, consequently two positions have to 
be considered— either Ali Muhammad in 
executing the deed acted on behalf of his 
brother, or acted without consulting him. 
In. either case the plaintiff is entitled to no 
relief against Muhammad Bakhsh. 

It may be noted here that the oral evidence 
of sub.sequent demand of rent and promises 
by tl!e defendants to pay is of a very unsatis- 
factory and unconvincing nature. 

With two exceptions, the witnesses live at 
Amritsar, whilst the defendants live either 
at Wazirabad or at Jammu, and the gist of 
theirevidenceisthatthey carried oral messages 
of demand from plaintiff’s manager in Amrit- 
sar to the defendants at Jammu. 

The. value of tlie evidence may be gathered 
from tlie .statement of one of the witnesses. 
Mul Raj, who says: Ganga Ram at Jammu 
asked me to ask Ali Muhammad to pay rent 
and execute a lease. I did so and Ali 
Muhammad admitted he was a tenant and 
promised to pay rent and execute a deed. 
This he said in Ganga Rani's presence." 

One wonders whether Ganga Ram was 
dumb. This evidence, if it is worth anything 
at all, shows that rent and an admission of 
the tenancy were demanded and tiiat both 
demands were refused in effect. 

In conclusion we shall now refer to the 
authorities cited before us hr the view that 
mei-e non-payment of rent by a tenant does 
not establish his adversity of possession. 


[c/. Dadoba v. Krishna (1), Prem Suhh Das v. 
Bkupia (2).] 

At this abstract proposition we are not 
disposed to cavil, but we think that each 
case must be decided on its own particular 
features. In the case of Umar Bakhsh we 
find that rent was never paid at all for nearly 
30 years, that no serious attempt was ever 
made to recover rent and over and above 
this we have defendant’s denial on oath that 
he ever intended to pay rent or regarded 
himself as a lessee. 

In the case of Ali Muhammad and 
Muhammad Bakhsh, we find a tenancy 
established for a fixed period, and the defend- 
ant-appellant has referred us to Article 139 
of the Limitation Act. The plaintiff- respond- 
ent has quoted Admulam v. Pir Ravnthan 

(3) and Pusa Mai v. Makdim Bakhsh (4), 
but we approve of Kanfheppa Raiidi v. 
Sheshappa^ib) to the effect that a tenancy 
on sufferance is not a tenancy contemplated 
by Article 139 of the Limitation Act, and 
that on the expiry of a tenancy for a fixed 
term, time begins to run against the landlord, 
unless there is evidence that there was a 
novation and that the tenancy for a fixed 
term was succeeded by a tenancy-at-will. 

As above remarked, we can find no reliable 
evidence of any such novation. 

For these reasons we accept the appeals 
and dismiss the suits, but as the defendants 
on their own pleas are shown to deserve no 

consideration, we direct parties to pay their 
own costs throughout. 

Appeal accepted. 

(1) 7B. 34. 

(2) 2 A. 517 (F. B.). 

(3) 8 M. 424. 

(4) 3 liul Cas. 5G6; 31 A. 5I4j 6 A. L. J. 584. 

(5) 22 B. 893. 
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MADRAS HIGH COURT. 

'■ Appeal against Appellate Ori'EB No. 122 

OP 1914. 

October 1, 1915. 

Ptesent, — Mr, Justice Abdur Rabim and 
Mr. Justice Spencer. 

C. BALAJI RAO SAHIB-Defrndant 
K No. 4 — Appellant 

versus 

HARIRAMA CHBTT I— Plaintiff- 

Respondent. 

Civil Procedure Code {ActV of 1908), 0. 
m 4, 6- Mo)igage-decree passed before the nc«v Codcy- 
Final decree, whether necessary before execution— Appli^ 
cation for execution within \2 years of deci'ce^TAUuta- 

Hon Act {IX of 1908 J, Sch. I, Art. 182. 

There is nothing in Order XXXIV, rules 4 and 5, 
of theCodeof Civil Procedure which expressly says 
that mortgage decrees passed before the now 
Code came into operation must be regarded in the 
nature of preliminary decrees and that, therefore, it 
would be necessary to have a final decree passed 
before there can be any fiwther execution, [p. 39, 

Mahamviad Eusain Soih v. Abdul Karm Sath, 29 
Ind. Cas. 237; 17 M. L. T. 424, followed. 

A decree-holder in such a case is, therefore, entitled 
to get an order absolute for sole within a period of 12 
years from the date of the decree, [p. 39, jjoI. 2 J 
Such a case is governed bj Article 18*. and 
riot Article 181 of the Limitation Act. An 
application for execution made within 12 years 
from the date of decree and within three years 
from the date of the last application is not, 
therefore, barred by limitation, p. 40, col . 1 .J 
Appeal against the decree of the Court of 
the Subordinate Judge of North Arcot in 
Appeal Suit No. 9b of 1914, preferred against 
the order of the Court of the District Munsif 
of Arni in Revision Execution Petition No. 

2t6 of 1913 (Original Suit No. 201 of 1902). 

• 

• Messrs. T. U. Ua-viachandrier, A. Rama- 
Chandra Atyar and C. Sitaramiah, for the 
Appellant. 

Mr. L. Venhntaraghava Aiijar, for the Re- 
spondent. 

- JUDGMENT.— In this case, the decree, 
execution of which is .sought, is dated 7th 
November 1902. It appears that the 6rst 
application for execution was made on the 
7th July 1905. Then there was a second 
application in 1906 and a third application 
in 1908 and after the new Civil Procedure 
Code came into force, an application was made 
onthelSth April 1911. There were some 

.more applications thereafter, one on the 4th 

* July ' 912, another on the 22nd October 1912, 
the last one being on the 8tb May 1913. 


The question raised before ua by the 
learned Vakil for the appellant is whether 
the effect-. of Order XXXIV, rules 4 and 5, 
of the new Civil Procedure Code is that 
the decree-holder must apply for a ■ final 
decree under the provisions of the new Code 
before there can be any execution. 'Phe 
decree in the case was made long before the 
passing of the new Code and iliere had also 
been several applications in execution -before 
the Code came into force. The contention 
of the appellant’s learned Vakil amount.s 
to this: that what was originally a decree 
executable under the ordinary process of 
execution must, by reason of tlie new enact- 
ment, i. e., the Civil Procedure Code of IQOS, 
be taken to liave ceased to become executable. 
There is nothing in the language of the rules 
to which we have been referred which 
expressly sa5's that mortgage decrees passed 
before the new Code came into operation must 
be regarded in the nature of preliminary 
decrees and that, tlierefore, it would be 
necessary to have a final decree passed before 
there can be any further execution. If we 
acceded to the arguments of the appellant’s 
Vakil, the result would be that what was origi- 
nallya decree capable of being executed wtiulil 
cease to be executable and that is not a 
position which we should give effect to unles.s 
we were compelled to do so by the express 
language of the Code. Section 48 of tlie 
new Code lays down tliat a decree sliall 
remain in force for 12 years and we may, 
therefore, take it that this decree is still in 
force. That being so, the fact that the 
application that was made after the new 
Code came into operation did not pray ex- 
pressly for a final decree but asked for 
execution, could not affect the decree wliich 
was already in force and alter its nature. 
This point is not explicitly covered by any 
of the decisions that we have been referred 
to, though, in several of the cases cited 
before us, there are expressions of opinion 
which support the view wo have taken. It 
will be sufficient to refer to the case of 
Mohammad Husain Sail) v. AhdnJ '■^ar/iii 
Sail (l). This is a recent decision where- 
in it was laid down that to a case of this 
nature section 48 of the new Civil Procedure 
Code applies and that the decree-holder 


(1) 29 Ind. Cas. 237; 17 M. L. T. i2i. 
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would be entilled to get an order absolute 
for sale within a period of 12 years from the 
date of the decree. We are of opinion that 
Article 182 of the Limitation Act, and not 
Article 181 as contended for the appellant, 
governs the case and as the application for 
execution in question was made within 12 
years of the decree and 3 years of the last 
application it was rightly granted. The 
appeal is dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. SOI op 1912. 

May 5, 1915. 

Present: — Mr. Justice Shah Din and 
Mr. Justice LeRossignoI. 

CHIRAGH DIN— Defendant — Appellant 

VBYSUS 

— Respondent. 

Cml Procedure Code {Act To/lOOS), 0. II ,• 3 - 
Jun^diction^Comhined suit on diferent causes of action 
each separately cognizable hy Small Came Court whc. 
they cognizable by such Court^-Pro.notc^Burden of 

p> ton — Special citxumsfoficc:^ 

Order n, r.ile 3, of the Civil Procedure Code pemite 
a plaititiff to combine in one suit against a defendant 
several causes of action atid the value of that suit 
for the purpose of jurisdiction is the aggregate value 
of all the causes of action comprised therein fn 40 
col. 2.] ■ 

Therefore, a suit based on three pro-notes, tlio claim 
in respect of each of which is less than Ks 500 
is to be regarded a.s one single suit and is not cognizl 
able bja Small Cause Court, [p. 40, col. 2.] 

When a defendant admits e.vecution of u pro-note 
but pleads absence of consideration, the initial onus is 
almost invariably upon the plaintiff to prove that con. 
sideratiou did pas.s but when the defendant, who is a 
man of business and has a good knowledge of Knglish 
e.xectues a promissory note comprising the expres- 
sion “for value received'’ ami further admits that 
at any mte some portion of the considenition reached 
hirn,^ the onus is shifted to him. [p. 40, eol. 2.] 

]VazirS(n(jliv.JaiGopf,l, 17 p. |{. pssS, distil., 
gmshed. 

Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the 1st April 1912. 

Messrs. Dina KntI, ami Hhanpnt R,n for 
the Appellant. 

Mr. Mod Lalf for the Respondent 

JUDGMENT. 

LeRos'jionol, J.— In ting ^ase the only 
two points whicli call for decision are(l) 
whether the onus of proof of consideration 
was correctly placed in the ultimate stage 


upon the defendant, and (2) whether the 
learned Divisional Judge was correct in 
holding that the Subordinate Judge had 
jurisdiction in respect of the three pro-notes 
the claim in respect of each of which 
amounted to less than Rs. 500. 

On the point of jurisdiction we make no 
doubt that the learned Divisional Judge^s 
finding is correct. The matter appears to 
be one of first impression and we have 
been referred to no direct authority on the 
point. Section 16 of the Small Cause Courts 
Act refers to a suit cognisable by a Court 
of Small Causes. Order II, rule 3, of the 
Civil Procedure Code permits a plaintiff 
to combine in one suit against a defend- 
ant several causes of a'ltion and the value 
of that suit for the purpose of jurisdiction 
is the aggregate value of all the 
causes of action comprised therein. It is 
no part of a Court’s duty to scrutinize 
every item included in a suit in order 
to determine whether any portions of that 
suit were triable by a Court of Small 
Causes. In this case the suit was properly 
framed and included several causes of action 
against the same defendant. That suit 
regarded as one single suit was certainly 
not cognizable hy a Court of Small Causes 
and the Subordinate Judge had jurisdiction 
m respect of every part of the suit. 

On the question ofi o-us we make no 
doubt that when a defendant admits exe- 
cution but pleads absence of consideration, 
the initial onus is almost invariably upon 
the plaintiff to prove that consideration, 
did pass Jt IS unpossible to lay down 
any hard and fast rule determining the 
poin at which the onus shifts but when, as 
111 the case now before us, we find that 
tlie defendant, who is a man of business 
and has a good knowledge of Knglisb, has 
executed promissory note comprising the 
expre.ssion for value received” and more 
than that has admitted that at any rate 
some portion of the consideration had 
reached liiiii, we hold that the nuns which 
origiimlly lay upon the plaintiff is shifted 
tn the defendant. case of this kind 
IS very widely different from tlie case 
considered in ll.iciV Singh v . J,u Gopal ( l) 
hrom tlie foregoing it folhov.s that on 

the.se two points we agree witli the learned 

(i) 17 P. R. ISS'i. 
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Diviaional Judge. At the same time we 
are quite unable to believe that the plaint- 
iff who carries on a money-lending business 
of an extensive kind has no regular books 
of account. 

In his plaint he mentions certain payments 
on account of interest and we are quite 
unable to believe that he recited tliese pay- 
ments from memory. 

The defendant’s explanation of the 
transaction, however, is just as unsatisfactory 
as the plaintiff’s refusal to produce his 
accounts. 

The case is one which it is difficult to 
settle on regular lines, and we think that 
it is one which calls for an equitable 
settlement. 

We are inclined to believe that interest 
was deducted by plaintiff in advance, and 
accepting the appeal we reduce the decretal 
amount to Rs. 2,580 only, carrying interest 
at Rs. 6 per cent, per annum from date of 
decree to date of realization. 

We also direct that parties should bear 
their own costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 260 of 1912. 

November 16, 1915. 

Present:— Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Kt. 

SUBBIAH AIYAR- Plaintiff— Appellant 

versus 

MUTHUKUMARASWAMIA PILLAI and 
OTflERS— D efendants— Respondents. 

Civil Frocedure Code {Ad V of 1908), 63(1)— 

?roperty undei- attachment in execution of decrees of 
iioo Courts — Sale by Court of loicer jiirisdictiony iche- 
ther valid~Bom fide purckasem-itkout notice, rights of 
^Burden of proof^Notice — Test. 

Where property is under attachment in execution 
of the decrees of two separate Courts, a sale by the 
Cowt of lower jurisdiction is irregular but not in. 
valid, and a purchaser will take an indefeasible ora 
defeasible title according to whether he does or does 
not know of the irregularitv. [p. 41, col. 2- p 42 
col. 1.] ' ’ 

The burden of proof is upon such purchaser to show 
that he made the purchase bona fide and without 
notice of the pre-existing attachment, [p. 42, col. I.' 

In order to determine whether a purchaser hai 
notice or not the test to be applied is, whether he 
acted in good faith without being aware, whether by 


uireoc ana lormal notice or other n-ise 


w* !• LI 1 1 . Vtldu lUS tlLie 

was liable to b3 questioned by reason of the supsrior 
Court s attachment, [p. 42, col. 1.] ^ 

Abdul Karim v. Thakordas, 22 B.'aS, followed. 

Second appeal against the decree of the 
District Court of Tinnevelly, in Anneal 

that of the Court of the District Munsif 

Oriffinal Sait Xo. 483 of 


facts.— T here were two decrees against 

the same judgment-debtors and their pro- 
perties were attached by the Sub-Court of 
Tinnevelly and then by the Munaif’s Conrf 
of Tinnevelly.^ In the execution of one 
of the decrees the respondent purchased in the 
Court auction held by the Court of theDistrict 
Munsif the properties on which there was a 
subsisting attachment by the Sub-Court. The 
appellant then bought the .same properties 
in a Court auction held by the Sub-Court 
The District Court of Tinnevelly held that 

it was for the purchaser under the later .sale to 

prove that the respondent, the purcha.ser under 
the earlier sale, had notice of the earlier 
attachment and that he had not proved it and 
so disallowed his claim. Hence the present 
appeal against the decree of the District Court. 

Messrs. S. Srinivasa Aiyungar and s' 
UamasKami Aiyar, for the Appellant 

Messrs. M. D. Devadoss, S. T. Srinivasa 
Gopalachanar and N, Ramachandra Aiiar 
for the Respondents. ’ 

This second appeal coming on for hearing 
on the 8th February 1915 and having stood 
over for consideration till the 16th February 
191o, the Court (Ayling and Tyabii JJ ) 
delivered the following ^ 

JUDGMENT. — The only point argued in 

this appeal turns on the meaning and 
effect to be given to section 285 of the 
old Code of Civil Procedure. It is admitted 
that wiien the Court .sale (relied on by the 
plaintiff) in Original Suit No. 268 of 
1905 on the 6Ie of the Court of the 
District Munsif of Tinnevelly was held 
the property was under the attachment 
of the Court of the Subordinate Judge of 

Tinnevelly: and the question is whether 
the said sale is invalid. 

We entirely concur in the view e.xpressed 
by Farran, C. J., in Abdul Kanin y, 
Thakordas (1). The sale by the Court of lower 
jurisdiction being irregular and not invalid 
(8) 22 B. 88. 
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1 «r:i] fake an indefeasible 

«“[ s ^z: rz 

- "^^,;^‘:rrp.r^'S't 

T.■c. b’. “'-.S' 

?! j-sr 1. - 
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ft in no technical sense but intended that 
he test to he applied «'as, wl.ether the 
purchaser acted in good faith without 

Ling aware, whether by direct and formal 
police or oiherwise, that his title was 
liable to be questioned by reason ot tlie 

suDPrior Court’s attachment. 

The learned District Judge does not seem to 
have applied his mind to this point; but rather 
lo the question of the legal effect of the notice, 
Exhibit Q, given to the Court by ® 

witness No. 4. It is for the 4th defendant 
to prove that he was a bona fide purchaser 
without knowledge: and we can find 
nothing in the .ludgment which could he 
construed into a find'ng to D-is effect. 

We must, therefore, call for a finding 
on the following issue on the evidence on 
record-- Was the 4th defendant a bona fide 
purchaser at the Court .sale witl.oii 
Liowledge of the pre-ex.sting attachmen 
by the Court of the .Subordinate Judge of 

^*T1iT District Judge should submit his 
finding within two months from this date 

and .seven days will he allowed for tiling 

“'’in^rmpliance with the order contained 
in the above judgment, the Di.strict Judge 
of Tinnevelly submitted the following' 
finding.— A finding has been called 

for on the following i>3ue 

Was the 4th defendant a homi /ide pur- 
chaser at the Court sale without knowledge 

of the pre existing attachment r' 

1 would answer it in the aflirmative. 

2 The point has been considered in 
paru^raph 3 of my predecessor’ .s jnd-mmd 
and 1 have really nothing to add to wlmt 
he has said in it. No doubt, an application 
(Exhibit C) was made to stop tbe sale, 


“ 4 tl tr — 

;rr, : s.- “i 

there is ny © , l aware of 

ifh defendant must nave ^ ^ 

t w l! hit 0 agbiin, contains no admission 

’.1 Hire^’ofLhe attachment before the 

: , ifiit ™ .«»■'** s 

r knew of the encumbrance (.n* 

S”. vD.ir;- 

"'S, 

mor against him. Defendants 1st w. ness 
LnTes knowledge. Plaintiff’s 4th witness 
• if to him and bis master, on the 

IraCml („) timt lie toll them (O Hiat Hiey 

.'3 li,. .di.i~i.g i-f ,3 ”,, 

Lrtime when he told them is uncertain 
£ words are, "l have told them abou 
this also. Muthnknmaraswamy Pillai 
then filed Exhibit Q.” Strictly construed 
this means that he told them after Im 

sale. In cro.ss-examinalion he admit.s t 

L did not see defenilants’ -Ith witne.ss 

before the sale. _ . , 

3. Defendants’ 4th witness _ has paid 

the purchase-money and there being nothing 
to show that he was aware of the attach- 
ment, I find that he ^ was a bona fide 

purchaser without notice. 

This second appeal coming on for hnal 

hearing this day, after the return of the 

finding of the lower A^ppellate Court upon 

the issue referred to it for trial, the 
Court delivered the following 

JUDGMENT.— The order of this Court 
was perfectly cHr that it was the 4th de- 
fendant who had to prove that he was a 
bona fide purchaser at the Court ^ sale 
without knowledge of tlie pre-existing 
attachment of tlie plaintiff. The plaintiff 
in his plaint in paragraph 10 imputed 
knowledge of the attachment to the de- 
fendant. That allegation does not appear 
to have been clearly denied in tbe written 
statement of tbe defendant. He did not 
go into tbe witness-box himself. There 
is no evidence that tlie 4t]i defendant 
purclniscd the property without knowledge 
of the pro-exisiing plaintiff a attachment. 
The learned District Judge in submitting 
tinding seems to have thrown the 
onus oil lilt' pfaintill to .siiow that tlie 
4th defendant was aware of the attaclH * 
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ment. He says in paragraph 3 of his 
Snding that the 4th defendant has paid 
the purchase-money “and there being no- 
thing to show that he was aware of the 
attachment, I 5nd that he was a hona. 
fide purchaser without notice.” The 4th 
defendant has clearly failed to prove that 
bis purchase was hona Hde^ without 
knowledge and without notice. The result 
is that the suit will be decreed and 
the 4th defendant will have to pay the 
plaintiff’s costs throughout. 

Appeal allowed]Su{t decreed. 




PUNJAB CHIEF COURT. 

SecOxNd Civil Appeal No. 9§0 ok 1913 

May 8, 1915. 

Present:— Mr. Justice Chevis and 
Mr. Justice Shadi Lai. 

MusaTnmat NAHAN DEVI — Plaintiff 

Appellant 

versus 

Musanimat NIHAL DEVI and others — 
Defendants — Respondents. 

Decree— Atlachment- Ohjections] - Kes judicata— 

on ohjection— Party neglect- 
ing to contest vnthin time, effect of. 

A decree for a sum of money with lien on mort- 
gaged property by attachment and sale is not a 
decree under the Transfer of Property Act or under 
Order XXXIV of the Civil Procedure Code, 1908, and 
the decree-holder in such a case can ask for the 
attachment of the mortgaged property and objec. 
tions to attachment can also be made. fp. 43 col 2* 
p. 44, col. 1.] ’ 

A decision inter partes as to the non-liability of 
certain property to attachment in execution of a 
decree against a mortgagor bars further attachment 


of the same propert 7 in another decree against the. 
same mortgagor, [p. 44, col. 1.] ^ 

An exeenting Court has to decide an objection 
to an attachment although the value of the pro. 
pertjr might greatly exceed the value of the decree. 

Lp« 44| col, I*J 

An order passed on an objection to an attach, 
ment if not contested hy regular suit within the 
year, becomes final and a party who is dissatisded 

with the order but neglects to contest it by regular 
suit within the year, cannot evade it by the siinplo 
device of getting another decree and making a frp^l. 
attachment, [p. 44, col. 1,] ^ 


Second appeal from the decree of the 
Divisional Judge, Lahore, dated the 4th 
February 1913. 


Pandit Bamhhaj daita, for the Appellant. 
Mr. (,anga Ram, for the Respondents. 


JUDGMENT. 

Chevis, J.~MeIa Ram mortgaged a 
house to Shankar Das. In 1903 Shankar 
Dass widow, Mnsammal Kahan Dfivi, gota 
decree for rent against Mela Ram and in 
execution attaclied the house now in suit 
Musammat Nibal Devi, who is, we learn* 

widow of the brother of Mela Ram’s grand’ 

father, objected that the house was hers 
The objection was allowed and the house 
was released. No suit was brought to 
contest the order passed on this objection. 

In 1910 Musammat Kahan Devi .sued 
for the mortgage-debt and on 30th Novem- 
ber 1910 obtained a decree for R.s. 3,152-8-0 

with lien on the mortgaged property by 
attachment and sale of the mortgaged pro- 
perty and other property and personal lia- 
bihty of the mortgagor.” In execution the 
decree-holder again applied for attachment 
of the house and it was again attached 
Musammat Nihal Devi again objected, and 
her objection was allowed, reference being 
made to the decision in the former objec- 
tion case. Mtisammat Kahan Devi then 
brought this regular suit, which the lower 
Courts have dismissed, holding that the 
decision in the earlier objection case is still 
in-force and i.s binding. Jl/Msamma;! Nihal 
Devi appeals to this Court. On her behalf 
it is pleaded that objections can only be 
lodged in cases where a money-decree is 
obtained and not in cases where the decree 
itself directs sale. In the latter class of 
decree it is urged that no attachment i.s 
necessary. Several authorities are quoted. 
But the decree of 30th November 1910 is 

not a decree under the Transfer of Property 
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Appkal against Appellate Order No. 99 oi? 

1914. 


Act, or under Order XXXIV of the Civil Pro- 
cedure Code of 1908. It does not ordet' 
sale. It gives a decree for a sum cf monej' 
with lien (kifalat) on the mortgaged pro- 
perty by (haziria) attachment and sale. 
This points to attachment as well as sale, 
not to sale without attachment. So the 
decree-holder very properly asked for attach- 
ment, and attachment followed. There being 
an attachment the opportunity for objections 
at once followed. We overrule the plea 
that in such a case there can he no objec- 
tions. 

Then it i.s urged that the result of the 
first objection covers only the decree for 
rent, and that the Munsif who decided 
those objections had no jurisdiction in the 
latter ca.se which related to the mortgage- 
debt, But there was a decision t'wterptiWcs 
as to th| liability of certain property to 
attachment in execution of a decree against 
Mela Ram, and if it is not liable for at- 
tachment in execution of one decree on the 
ground that it did not belong to him, bow 
can it be liable to attachment in execution 
of another decree? In such cases the value 
of the property may greatly exceed the 
value of the decree, but the executing Court 
still has to decide the objection [see Kadam- 
him Dost V, Dayaram Das (1)]. The order 
passed on the objection, if not contested 
by regular suit within one year, becomes 
final, and a party who is dissatisfied with 
the Older but neglects to contest it by 
regular suit within the year, cannot evade 
it by the simple device of getting another 
decree and making a fresh attachment. It 
is urged that it was not worth Mnsmnniat 
Kahan Devi’s while to bring a regularsuit 
regarding a small money decree for rent. 
But the decision passed on tlie first objec- 
tion was a bar to her taking any future 
proceedings against the house, so she cer- 
tainly ought to have brought a regular suit 

to contest the decision. 

We agree with the lower Courts that the 

order passed on the objection in IDC'.’I is 
final and conclusive and that the matter 
is now res :,udicafa and that the decision 
on the second objection i.s, therefore, 
rect. 

The appeal is dismissed. 

Affpeal dismissed. 

0) Sind. Cas. 573; lie. L. J. 478. 


cor- 


August 17, 1915. 

Justice Sadasiva Aiyai* and 
Mr. Justice Napier. 

THANDAVAROYA MUDALI, minor, by 
NEXT FRIEND, MUNISAMI MUDALI — 

Defendant No. 2— Respondent— Appellant 

versus 

SUBRAMANJA GURUKKAL- Plaintiff 

— Petitioner — Respondent. 

Civil Procedure Code {Act V of 1908J, 0. XXI, r, 35 

— Decree-holder put in possession— Ohiifruefion hy 
third person on behalf of judgment-debtor— Second 
application for possession, whether sustainable, 

A docroo-holder is not entitled to lilc a second 
application for possession under Order XXI, rule 35, of 
the Civil Procedure Code, after lie has been put in 
posse.ssion in accordance with an order passed on an 
application tiled under the same Order and rule. [p. 
4b col. 2.] 

Gopnl Dns V. Than Singh, 4 A. 18b A. \V. X. (1882) 
4, followed. 

Gorind liidlraji lihnlita v. Akelln Venkata Snslruhi, 
17 M. b. J. 598, referred to. 

Appeal against the order of the District 
Court of North Arcot, dated tlie Ifitli 
April 1914, in Appeal Suit No. 87 of 1914, 
preferred against that of the District Munsif, 
Ranipet, in Execution Petition No. 882 of 
1918, in Original Suit No. 195 of 1911, 
FACTS.— The plaintiif obtained a final 
decree for redemption and applied under 
Older XXI, rule 35 of the Civil Procedure 
Code, 19(8, for actual po.^session of the land 
in dispute. The plaintitl got possessitui and 

granted delivery receipt. Thereafter a third 
person on behalf of the judgment-debtor 
caused certain obstructions. The plaintiff 
again applied in execution for posses.sion. 

I he first Court dismissed the application, but 

thelower Appellate Court allowed it and re- 

manded the case for disposal according to 

law. i he defendant appealed. 

Mr. N. JlajagopaJnchari, for the Appellant. 

iMr. .S'. ViinnMidriar, for the Respondent. 

^ ^ JL 1)(tMJ',XT. — F ollowing Oopal Das v. 

Thau t<i,ujh (Daiid the ratio decideudi in 

fwviud liidiraji Bhukta v. AbDa Venkata 

SastruJu (2), we ludd that the decree-holder 

IS not entitled to tile a second application 

for pn.s.session uiuler Order XXI, rule 85 

Civil [h-ocedure Code, after he had been put 

in possession in accordanee with an order 

0) 4 A. isi; A. W, X. (ISV2) 4 
(2) 17 M. L.J. 59.S. 
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passed on a previous application filed ender 
the same Order and rule. 

The D/strict Judge’s order is set aside and 
that of the District Munsif restored with 
costs in all Courts on the respondent. We 
decline to allow the respondent to treat his 
petition as a suit at this late stage. 

Order set aside. 

MADRAS filGH ,CpURT. 

Civil Revision Petition tto. 464 of 1912. 

November 10, 19l5. 

Present'. — Mr. Justice Kumaraswami Sastri. 
PARAT VhiETTlL SEETHI — Petitioner 

versus 

AMBALATH VEKTTIL KOLATHUR 

AHMAD — Respondent. 

Civil Proceduve Code (.-Icf V of 1908), 0. XKfy r. 89 
—Mere payinent of money, if enoiigh-AppUcafion to 
set aside sale, if to be in tmtini/^Amendinenf, when 
altoioed — Jtevision — Amendment. 

Mere payment of money under Order XXI, rule 89, 
of the Code of Civil Procedure without an application 
to set aside the sale is not sufficient, [p. col 2 

S^arvoi Begamv. Haider Shah, 13 Iiid. Cas. 404^ 9 A. 
L. J, 1 2, followed. 

It is not necessary that an applicatiou to set 
aside the sale should ba in writing, [p. 45, col. 2.] 
Mariappa Annam v. Hari Hara Iyer, 22 ’ Ind Cas 

29^ h, T. 534: (IfiUi M. W. X. 62, followed. 

Where a petition is put iu stating that the 
petitioner has paid the money into the treasury and 
the object of tlie petitioner is to have the sale set 
aside though the petition contains no formal prayer 
to that effect, the Court can allow the pelitionc/ to 
amend it by adding a formal prayer, [p. 45, col. 2.] 
Kunchapndy Anantha Venhala Veernraghava Charijnhi 

V. Mallikarjana Prasada Naulii, 25 Ind. Cas. 8S3- 2 L 

W. 665, followed. ’ 

Bat a High Court will not iu the exercise of its 
revisional jurisdiction allow au unstamped memo- 
randum, 61ed under the Civil Rules of Practice to 
notify a payment, to be stamped as a petition and to 
be amended by containing a prayer to set aside the 
sale under Order XXI, rule 89, Civil Procedure 
Code, nearly 15 months after the application is barred 
Lp. 46, col. 2.] 

Petition, under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Court of South Malabar, in 
Civil Miscellaneous Appeal No. 29 of 1911, 

preferred against that of the District 
Munsif of Chovvghat, in Miscellaneous Peti- 
tion No. 1454 of 1911 in Original Suit 
No. 416 of 1908. 

Mr, G. F , Anantha Krishna Aiyar^ for the 
Petitioner. 

Mr. K. P, M. Menon, for the Respondent. 
This petition coming on for hearing on the 


12th November 1914 and having stood ove^ 
for consideration till the 27th Novembe^ 
1914, the Court delivered the following 
JUDGMENT.— The petitioner whose pro- 
perty was sold in execution of a decree paid the 
decree amount and 5 per cent, as required bv 
Order XXJ, rule 89, of the Code of Civil 
Procedure within 30 days. He did not put 
in a formal petition to set aside the sale with- 

argued that it was 
.suiiicient if the amount was paid in 30 days 

but lam of opinion that mere payment with- 
out an application to set aside the sale is not 
sufficient. Sarvoi Begam v. Baider Shah (1) 

It is, however, not necessary that the appli- 
cation to set a.side the sale should be in writ 

1913 Justices Oldfield and Seshagiri Aiyar 
held that an oral application was sufficient A 
similar view was taken by Justice Tyabji in 
Mariappa Annam v, Hari Hara Iyer (2) Iu 
Civil Revision Petition No. 106 of" 1912 
Justice Sankaran Nair was of opinion that it 
was open to the Judge to treat the application 
to depos.t money as an application to set 

aside the sale if a request was made to him 

to do so. 

In the present case it appears that a peti- 
tion was put in by the petitioner on the 6th 
June 1911 stating that he had paid the money 
into the treasury and though the petition 
contains no formal prayer to set aside the sale 
there can be little doubt that this was the 
object of the petitioner. Ti.is petition, if it 
had contained a formal prayer, would have 
been in time if It was filed on 6th June as 
petitioner had tlie benefit of the summer va- 
cation intervening. There is nothing to pre- 

vent the Court from allowing the petitioner 
to amend the petition by adding a formal 
prayer. This course was adopted by Justices 
Sadasiva A.yar and Napier in Knuchapudy 
Anantha Venkata Veeraraghava Charyulu v 
Malhkarjuna Prasada Naidti (:i) jn „ ' 
analogous case. 

Munsif to submit find. 

mgs on the following points;— 

(1) Whether any oral application was made 

by petitioner, either at the time of the deposit 

of the money or at any time within 30 days 
from the sale, to set aside the sale. 

(1) 13Ina. Cas.40-I;9A. L. J. ]9 

(^} 22 lud. Cas. 291; MM L t /kitia 

(3) 25 lud. Cas. 8S3; 2 L. \y. 665, 
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'■ (2) Whether the application, dated 6th 

June lyll, was petitioner onthe day 

the Court re-opened. , -u .i 

. The endings should be submitted within 

• one month from this date; and seven days 

will be allowed for Hling objections. 1 1 e 

application dated the 6th June 1911 will be 

sent to the High Court with the Bndings. 

[In compliance with the order contained 

in the above judgment, the District Munsif of 

. Chowghat submitted hndings which appear 

■ from the judgment below.] 

This petition coming for 6nal hearing 
on the 26th October 1915, after the 
return of the findings of the District 

Munsif on the issues referred by this Court 

for trial and the case having stood over 
for consideration till' this day, the Court 

delivered the following 

JUDGMENT.— For the reasons given in 

my order, dated the 27th November 1914, 

I called for findings as to (1) whether 

any oral application was made by petitioner 

either at the time of the deposit of the 

money or at any time within 30 days 

from the sale to set aside the sale and 

(2) whether the application, dated the 6th 

June 1911, was filed by the petitioner on 

the day the Court re-opened. The District 

Munsif has submitted findings to the 

effect that no oral application was made 

and that the application, dated the 6th 

June 1911, was presented on the date the 

Court re-opened. I accept these findings. 

The Vakil for the petitioner requests 
that the application of the 6th June 
1911 may be allowed to be amended by 
adding a prayer for setting aside the sale 
and that it may be treated as an ap- 
plication to set aside the sale. 

I do not think I ought to allow it in 
revision. The application was simply a state- 
ment filed by the petitioner intimating the 
fact of the deposit. Tlie word '^petition” is 
wrongly printed at page 2 and does not 
appear on the original. It is not stamped 
as a petition and was never intended to 
be a petition. No application was made 
either to the District Munsif or to the 
District Judge on appeal to amend the 
application of the 6th June. The amend- 
ment, if allowed now, would prevent the 
counter-petitioner from contending that 
the application is barred. My attention 


has been called to cases where amend- 
ments have been allowed even after the 
period of limitation has expired and to 
cases where the Court refused to allow 
an amendment, as it would deprive a party 
of the right to plead limitation. _ 

Each case must depend on its own 
merits. I do not think I ought in a 
petition 61ed under section 115 of the 
Civil Procedure Code allow an unstamped 
memorandum, filed under the Civil Rules 
of Practice to notify a payment, to be 
stamped as a petition and to be amended 
by containing prayers to set aside the 
sale under Order XXI, rule 89. nearly 
15 months after the application was 

barred. . 

I dismiss the petition with costs. 

Pefition dismissed. 


MADRAS HIGH COURT. 

Appeal against Appellate Oruek No. 136 

OF 1914. 

November 25, 19x5. 

Present:— Hr. Justic Sadasiva Aiyar and 

Mr. Justice Napier. 

CHOKKALINGA MUDALI and another - 
Plaintiffs Nos. 2 and3 — Appellants 

versus 

GOPALATHATHACHARIAR and others— 
Defendant^ Nos 1 and 3 and Plaintiffs 
Nos. 1 AND 4— Respondents. 

Civil Procedure Code (Act V nj 1908j, s. 144, (I. 
XXI, r. Si}— Application for rc^^titiition— Delivery of 

aetiuil posscsifion—Snhse'jnent applicntion, ij barred. 

Where on an application for restitution, a Court 
directed delivery of actual possession under Order 
XXI, rule 35, of the Civil Procedure Code and the 
a))plicant accepted such delivery as satisfying his 
claim, on a subsequent petition being filed praying 
for execution in restitution: 

Held, that the final order of the Court on the 
jirevious application could not bo treated ns a nullity 
ami that the second application was barred as the 
process for delivery issuoil on the order passed on the 
first application had been curried out. [p. 4", col. 2.] 
Tl'iiiidarnroijn Mudali v. SHl'mifidui'fi Gnnikkiil, 
32 1ml Ca';. U; 29 M L. J. 504, followed. 

Appeal against the decree of the Court 

of the .Subordinate Judge of Nortii Arcot, 

in Appeal Suit No. 11 of 1914, preferred 

against tliat of tlie Court of the District 

Munsif of Jtanipet, in Civil ^liscellaneous 

Petition No 221 of 1913 in Original Suit 

No. 14 of 1908. 
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RUTHERFORD V. ACTON-ADAMS. 

(7. V, Anantha Knshna Aiyar, for the 
' Appellants. 

1 Messrs. L. A. Oovindaraghava Aiyiir and 

■ 8. Varadachariar, for the Respondents. 

'■ JUDG-MENT. — The defendants (the con- 
testing respondents) did once before apply to 

■ obtain possession of the plaint land through 
t Cburt. as restitution decree-holders. Their 
/ first ^ petition for possession in execution ■ was 
, filed under section 144, Civil Procedure Code, 
"in the beginning of 1911, and it prayed for 
f hhas possession of the lands. It was filed as 
'Execution Petition No. 166 of 1911, and the 
' prayerof thatpetition was granted on the lUh 

-.April 1911. On the 12th April 1911 (See 

: Exhibit G) warrant of delivery was entrusted 
: to the Naztr directing him “ to put the 
v defendants in possession of the lands’* and 
i. authorizing him *‘to remove any person 
a bound by the decree who may refuse to 
. vacate the same.” It is clear that the 
: delivery directed by the warrant was 
■f delivery of actual or khai posses.sion under 
. Order XXI, rule 35 and not the ''formal” 
delivery under Order XXI, rule 36. The ' 
Amin gave delivery accordingly on the 14th 
' April 1911, and the defendants Nos. 1 to 3 
'accepted such delivery as satisfying their 
. claim for restitution (Exhibits P, G and 
H), The Court on the 8lh June 1911 

• recorded as concluding order on Execution 
-Appeal No. 166 of 1911 as follows : — 

' “Delivery effected, proceedings closed,” 

■ which means that full satisfaction of the 
decree in restitution had been obtained by 
the defendants. The defendants filed on 

‘ the 23th March 1913 (about two years after 
they had accepted the delivery in satis- 

• faction of their claim for restitution) the 
present petition (also filed under section 
144, Civil Procedure Code, though section 
151 is also added) praying for execution in 
restitution, for the very same relief which 
they had claimed in Execution Appeal No. 
166 of i91i against the same parties, and 
which relief they were declared by the order 

of Court of 8th June 19il to have obtained 
in final satisfaction. 

I think the principle of the decision of the 
Bench in TliandavaroyaMudali v. Subramania 

• Qurukhal (l) precluded the defendants from 
maintaining a second application for delivery 
-in' execution after one application had been 

“ (1) 32 lad. Cas. 4i; 29 M. L. J. 504. 


granted, and the process for delivery issued 
on the order passed on that application had 
been carried out. 

But it is argued that though the Amin and 
the defendants themselves and the Court 
treated the process for delivery as completely 
carried out and the claim on restitution as 
satisfied, the process was "really not carried 
out and hence a second application is main- 
tainable. 

I do not think tliat the final order of a 
Court on an execution petition, recording 
that delivery had been eifected in execution 
and satisfaction had been drawn, could be 
treated as a nullity by the party who filed 
such execution application praying for such 
delivery., Entil that final order whicli nega- 
tives the defendant’s right to obtain any 
further relief in restitution is vacated by a 
review or by proceedings taken in appeal 
or revision, a second application for the 
same relief already granted and recorded 

as obtained by the defendants is riot main- 
tainable. 

The present application of 191.3 being such 
a second application and not an application 
for review of. any order passed on the former 
application of 1911 is, therefore, not main- 
tainabJe. 

If we could treat this application as an 
application in review of the former order of 
June 1911, the petition would be clearly 
barred by limitation and we do not think 
that the case is a fit one for the further 
indulgence of excusing the long delay in the 
presentation of the application. 

The appeal is allowed and the Munsif’s 
order is restored, but the parties will bear 
their respective costs throughout. 

Appeal allowed. 


PRIVY COUNCIL 

Appeal prom tub Court op ppeal op New 

Zealand, 

July 8, 1915. 

Present : — ViscountHaldane (Lord Chancellor), 

Lord Parker and Lord Sumner. 
RUTHERFORD — Defendant — Appellant 

versus 

ACTON-ADAMS — Plaint[ff - Respondent. 

Coiitrnct^Veytdor and purchaserSpecifw pefJonn> 


48 


INDIAN CASKS. 


[1916 




BUTBBBKORD V. AaON-ADAMS. 

of Eo^ity-PrincipU^ciency in prc 

ti^L’^^trtriSSnover specific perform- 

■r.'iSM Wit -ii t is. .«. ■« 

not merely at mo nnsitiou to convey 

ssSilSlSSH 

conditions of hardship to take all that he can g , 
and to have a proportionate abatement from the 

pnrchase.money. This right appUes 
encr in the subject-matter described m ‘^e contrac , 
bu/not to a claim to make good representation abo t 
that sabiect-matter made not m the contiatt, but 
collaterally to it, in which case the remedy is rccis- 
sion or a claim for damages for deceit where thei*o 
has been fraud, or for breach of a coHat^eial contract 
if there has been such a contract, [f*. 48, col. J, p. 

4»,col. 1.] . ,1 n It 

Appeal from a judgment of the Court of 

Appeal of New Zealand, dated January 31st, 
1014. 

Messrs. Cave^ K. C., and T. F, Wheeler, for 
the Appellant. 

Messrs. 0, Wallacej K.G., and J. M. Futei^ 
son, for the Respondent. 


JUDGMENT. 

Viscount Haldane.— The real question in 
this case is whether the appellant, the 
purchaser of a large tract of land, can, after 
entering into possession and taking a convey- 
ance, claim compensation for misrepresenta- 
tion ’ as to the mileage of fencing on the 
land. The contract was silent as to the 
fencing, but it is contended that on this 
subject the respondent's agent made a 
material misrepresentation as to the mileage 
which induced the appellant to enter into 
the contract, Tlieir Lordships will proceed 
on the assumption that this was so. As, 
shortly after the payment of the deposit, the 
purchaser entered into pcssession and has 
taken profits, recission is now impossible. It 
is equally true that, as there is no charge 
made of fraudulent misrepresentation, no 
claim can be made for damages for deceit. 
The only possible remedy open to the appel- 
lant as purchaser is to claim compensation 
against tlie vendor for the deficiency in the 
mileage of fencing by invoking the well- 
known jurisdiction of a Court of Kiiuity in 
cases of specific performance to order com- 
pensation for discrepancy between what 
was agreed to be conveyed and what can be 
conveyed. 


But their Lordships are in agreement 
with the majority of the learned Judges of 
the Court of Appeal of New Zealand in 
thinking that the case is one to which this 
remedy has no application. Under the agree- ^ 
ment the balance of the purchase-money was 
to be paid on June 30th, 1912, and upon pay- 
ment the vendor was to convey. The 
purchase-raoney had all been paid excepting 
twosums of £3,400 and £170 (being interest), 
which had been retained by the purchaser 
to meet his claim for compensation for the 
deficiency. The purchaser's solicitors had 
written a letter, dated July 1st, 1912, m 
which they proposed that, on payment of 
the rest of the purchase-money remaining 
unpaid, the vendor .should convey without 
prejudice to his right of action for the two 
sums referred to, and they tendered the 
conveyance for execution without prejudice 
to their client’s claim for shortage of fencing. 
The proposal was carried out. The result 
was, in their Lordships’ opinion, that the 
vendor had under the contract a valid claim 
at law for payment of the £3,400 and the 
£170. They are further of opinion that the 
purchaser cannot counter-claim for compensa- 
tion. They have examined the cases on the 
point decided both in this country and in the 
Courts cf New Zealand. The result of this 
examination is to satisfy them that the princi* 
pie which applies ought to be laid down as 
follows. In exercising its jurisdiction over 
specific performance, a Court of Equity looks 
at the substance and not merely at tlie letter 
of the contract. If a vendor sues, and is in 
a position to convey substantially what the 
purchaser has contracted to get, the Court 
will decree specific performance with com- 
pensation for any small and immaterial 
deficiency, provided that the vendor has not, 
by misrepresentation or otherwise, disentitled 
liimself to his remedy. Another po.saible 
case arises where a vendor claims .specific 
performance and the Court refuses it, unless 
the purrlia.ser i.s willing to consent to a decree 
on terms that the vendor will make com- 
pensation to the purchaser, who agrees to such 
a decree on condition tlmt he is compensated. 
If it istlie purchaser who is suing, the Court 
holds liim to liave an even larger right. Sub- 
ject to considerations of hardship, be may 
elect to take all that he can get, and to Imve a 
proportionate abatement from the purchase* 
money. Rut this liglit applies only to a 
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deficiency in the aabject-matter described in 
the . contract. It does not apply to a claim 
to make good a representation about that 
subject'matter, made not in the contract, but 
collaterally to it. In the latter case the 
remedy is rescission, or a claim for damages 
for deceit where there has been fraud, or for 
breach of a collateral contract if there has 
been such a contract. 

Their Lordships have arrived at the 
conclusion that, as recission cannot now be 
asked for, and as there is no such collateral 
contract as has been referred to, the claim of 
the purchaser, the appellant, fails. They 
cannot find in the letter which they have 
mentioned anything which gives him a new 
or different right. They will, therefore, 
humbly advise His Majesty that the appeal 
should be dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellant;- Messrs. 
Steavenson and Gouldmll, Agents for Messrs. 
Lane and Neave, Christchurch, New Zealand. 

Solicitors for the Respondent:— Messrs. 
Bau:es, Wood and Ware, Agents for Messrs. 
George Harper, Son and Pascoe, Christchurch, 
New Zealand. 


ALLAHABAD HIGH COURT. 

PiKST Civil Appeal No. 117 of 1914. 
December 1, 1915. 

Present:— Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Rafique. 
FATMATUS SUGHHA BFGAM- 
Plaintu’f — Appellant 

versus 

MARIAMUNNISA BEGAM and others — 
Defendants — Respondents. 

LimiUiiion Ad (IX of 1908), Sch. I, Arh. 62, 97— 
Vendor and purcliaser—Contrad to sell-iSuif for 
spccijic performance of contract^Return of purdme^ 
monei/. 

A coutraefc to sell a village was made on the 27th 
of April 1908. A portion of the consideration was 
paid as earnest money at once and the balance was 
paid on the ISth of June 1908. The sale was not 
completed, The plaintiff sued for specific perform* 
ance with an alternative claim for the return of 
the purchaso.mooey in April 1913: 

Held, that the suit was barred by limitation. 

First appeal from the decision of the 
Additional Subordinate Judge of Aligarh, 
dated the 29th January 1 914. 

4 


Mr. C. C. Dillon, for the Appellant. 

Mr. Abdul Raoof, for the Respondents. 

JUDGMENT. — This appeal arises out of a 
suit in which the plaintiff alleges that on the 
27th of April 1908, she agreed with one 
Musammat Najmunnisa for the purchase of a 
village called Dunka. It is alleged that the 

price wasRs. 5,110, that Rs. 4,500 was paid 

as earnest money at once and that the balance 
was paid on the 18th of June K08. It is 
alleged that Najmunnisa never completed 
the sale.^ but shortly before her death 
made a gift of the property in favour of her 
daughter. The plaintiff' claims proprietary 
possession of the property and in the 
alternative a refund of the purchase- 
money. ^ The Court below has held that 
the suit is barred by limitation and 
further that the alleged payments are 
fictitious On these findings the suit 
was dismissed. The plaintiff appeals. 

It seems to us that on the allegations con- 
tained in the plaint the only relief which the 
plaintiff was entitled to (had the suit been 
brought within time) was a decree for specific 
performance or a return of the purchase- 
money. The very form in which relief («) 
is concluded rather suggests that it was an 
attempt to get over the plea of limitation. 
Treating the suit, however, as a suit for 
specific performance with an alternative 
claim for the return of the purchase- 
money, we think that the view taken by 
the Court below was correct. On the allega- 
tions contained in the plaint the contract 
was at latest to have been performed upon the 
18th of June 1908. The pre.sent suit was not 
instituted until April 1913. A suit for 
specific performance must be brought within 
three years of the date upon wiiich the 
contract was to be performed. Again, 
assuming that the plaintiff really did pay the 
money which she alleges she paid, her 
claim to a return of the purchase-money 
is governed for the purposes of limitation 
either by Article 62 or Article 97 of the 
Limitation Act. If Article 62 applies, the 
suit should have been brought within 
three years from the date when the money 
was received by the deceased lady. If 
Article 97 applies, it seems to us that the 

date of failure must be taken to be the 
18th of June 1908 and that the suit was 
barred after the expiration of three years 
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from that date. It is unnecessary for us 
to go into the questions of fact. We 
dismiss the appeal with costs including 
in this Court fees on the higher scale. 

Appeal dismissed. 


» * t ^ 

genuineness of the Will and the plaintiff not having 
contested during his father’s life-time could not do' 
so now. • [p. 63, col. 1.] . i 


MADRAS HIGH COURT, 

First Civil Appeal No. 203 of 1910. 
October 25, 1915. 

Present '. — Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 

K. M, DORAISAMI REDDI-Plaintiff— 

Appellant 

versus 

MUTHDLINGA REDDI and others — 
Defendants - Respondents. 

WiU — Vcffifu'd copy (/I veil byCoin f Kink'i' ordinnry 
copyist niles—Piesuiiiption—Evideiicc Act (I vj IH72J, 
114 — Voiupivinisc hcfivecn leidoivand iiexf ivvcrsioiier, 
H'hrther binding on lafee rercrshnfir.s— Parly iirceptiny 
conveyance from legatee, vhelker can conteM Will 
— Estoppel by conduct. 

CcTtitiod copies of a Will made and giv«*n under 
the autliority of a Court, while the Will was in llie 
custody of the Court, and signed under tlic ordinary 
copyist riil(!s, not only hy the copyist but also by 
the oxaininer, whose duty it is to compare the copy 
with the original, may be presumed under section 
114 of the Evidence Act to be correct copies of the 
original Will. [p. 52, col. 1.] 

A compromise between the next reversioners to 

11 widow’s estate at the time and the widow as to 

tlieir claim to be the next reversioners is not binding 

on the subsequent reversioners, [p, 52, cols. 1 A* 2 

I’enkalanarayana Pillay v. Subbammal' 29 Ind 

Cas. 298; 28 M. L. J. 535; 17 M. L. T. 4Soi 21 C L j' 

ol6; 17 Bom. L. K. 4C8; 19 C. W. N. G41; 2 L. W. 59G.' 

{l91o) M. W. N. 555; 38 iM. -lOG at p. 411 dis- 
tinguished. 

Bahadur Singh V.Mohar Singh, 24 A 94; 4 Boni L 
K. 233; C G. W. N. 101); 29 I. A. 1 (1-. r.), followed'. 

WJiere m a suit to recover certain iiroperty as 
t ic next reversioner of the last inal.* .mner one of 
the (letendants claimed to succeed to the property 
a« legatee under a Will of the last male owner and 
it appeared that the plaintiff uccepteil for liiinvelf 
and his wife a certain portion of the property on 
the footing that the Will Mas genuine and that* the 
«aid defendant was entitled to lUl the properties 
of he deceased under it and that the plainiifT’s 

Ilchl,(\) that the plaintiff was e.^toiipod front 
clumiing t he lands in t!ie possession of the defendant 

us he had hy his conduct led him to believe that his 

tit e M-as recognized hy tlie plaintiff; |^p. I 

(2) that the fact tl.at the piaintilf's father wiih. 
dfcw Jij§. glut ipdicatc’d. that he was satisfied as to the 


Appeal against the decree of the District 
Court of South Arcot, in Original Suit No 
29 of 1907. 

Messrs. T. B. Ramachandra Aiyar, T. Bj 
Krisknaswami Aiyar and G, S Ramachandra' 
Aiyar, for the Appellant. 

Messrs. S. Srinivasa Aiyangar, A. Krishna^ 
swami Aiyar, T. Oopala Besikachariar and 0. 
Padmanahha Aiyangar, for the Respondents. 

JUDGMENT. 

Wallis, C. J. — This is a suit brouglit 
by the plaintiff as next reversioner against 
defendants Nos. 1 and 2 who also claim to. 
be next reversioners and against the 3rd 
defendant who claims under an alleged 
AVill of the late Muthu.selva Reddi, who died 
in October 1SS7. The plaintiff alleges that 
Muthuselva was not the last male owner, 
but a postliumous son of hi.s who lived only 
a short time. The plaintiff claims to have 
become entitled to possession on the death 
rf Muthuselva’s mother Adilakshmi on the 
13th April 1905. The 1st and 2nd defend- 
ants put tlie plaintiff to the proof of all 
allegations not expressly admitted, and the 
3rd defendant claims the suit properties in 
his posses.sion under the Will of Mutliuselva 
and denies that any posthumous child was 
born to him. He also pleads tliut the plaintiff’s 
father brought Original Suit Xo 12of IS^Sto 
contest the Will and entered into a conipro- 
raise which is binding on the plaintiff. In 
the alternative lie pleads that the alienation 
thereby effected in bis favour was binding on 
the reversioners as an alienation by the 
mother of the last male owner with the 
consent of all the next reversioners. Lastly, 
the 3rd defendant pleads that in lS9&the 
plaintiff took a conveyance from him in 
favour of himself and his wife, or 50 caa'nies 
of the lands devised to liim by the Will and 
thereby admitted his title and is estopped 
from iinestioiiing it. 

As regards the 1st issue we agree with the. 
Di.'^tnVt Judge tl.at the plaintiff 1ms failed to 
|no\o thatjie is a nearer i eversionei- than de- 
fendants Xus. 1 and 2 hy rea'-un of Ihe fact 
that fheir grandfather was adopted by his 
eldest brother Ibunalingn Chettv. 1 think 
>•0 legal adoption is proved, and that Exhibit 
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II shows that , what happened was that one 
share was allotted to Ramalinga’s two 
widows, and it was arranged that Muthu- 
selva’s grandfather should succeed to one of 
the widows and the grandfather of defend- 
ants Nos. 1 and 2 to the other widow, 

I also agree with the District Judge that 
a, posthumous son was not born to Muthu- 
selva. and that the unqualified admission in 
the ^nd defendant’s written statement of 
the allegations in paragraph 3, clause 7, of 
the plaint is a mere Pleader’s slip in view 
of the refusal to admit the allegations in para- 
graph 3, clauses 4 and 6, where the existence 
of the posthcmous son is expressly pleaded. 
The oral evidence is discrepant and 
unsatisfactory, and the fact that the plaintiff’s 
father said nothing about the birth of such a 
son when attacking the Will in 1888 is almost 
conclusive. 

, The District Judge has found in favour of 
the Will and I am not prepared to differ from 
him though, as might be expected, the oral 
evidence of execution which is forthcoming 
twenty-two years after execution is not very 
strong. A few months after Muthuselva’s 
death, the 3rd defendant was sued by a credi- 
tor as his representative by reason of the Will 
(Exhibit XT series) though the plaintiff alleges 
the suit was collusive. It is, however, more 
significant that the plaintiff’s father did not 
press the suit brought by him in July 1883 
to contest the Will and was a party to the 
compromise under which half the properties 
sued for went to the other reversioners, de- 
fendantsNos. 1 and 2, who claimed that the 
properUes thereby allotted to them had been 
mortgaged by them to Muthuselva, and half 
to the 3rd defendant by virtue of his claim 
under the Will whil^ all that the plaintiff’s 
father got was a recognition that a mortgage 
executed by Muthuselva in his favour should 
be binding on all the suit properties. AVhe- 
ther the compromise is binding on the plaintiff 
will be considered later, but there is nothing 
to show that it was dishonest or fraudulent 
on tlie part of the plaintiff’s father, nor did 
the plaintiff ever contest it as he might have 
done during his father’s life-time or during 
the life-time of the testator’s mother 
Adilakshmi whoso granddaughter he 
married; and the most probable explanation 
of the conduct of the plaintiff’s father would 
appear to- be that- he had satisfied himself, 
as he well may have done, that the Will was 
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genuine. The suit was instituted only nine 
months after Muthuselva’s death, and it was 
much easier then than now to ascertain whe- 
ther it was genuine. If the Will was genuine, 
the compromise was^ a perfectly natural 
means cf working out the rights of the parties, 
and 1 think the District Judge was justified 
in attaching great weight to its recognition 
by the testator’s mother and the next rever- 
sioner in the course of the suit in 1888. The 
Will was a very natural one to make in so 
far as it left the testator’s properties to the 
testator’s sister’s son, the 3rd defendant, then 
a young boy who had been brought up in 
his house by Adilakshmi and was, no doubt, 
executed on the advice of Adilakshmi who 
always supported it. It has, however, beeji 
attacked on the ground that it makes no pro- 
vision for the testator’s wife- Mangammal, 
who, as it states, was pregnant at the time. 
It provides, however, that if a male child 
was born to her, the Will should be void, and 
if a female child, the widow should remain 
under the protection of the 3rd defendant who 
should marry the daughter. It does not 
provide for the event which would appear 
to have happened, of no live child being 
horn, probably because that was not anti- 
cipated. It may, I think, well be that 
Adilakshmi the testator’s mother as the bead 
of his household was not anxious that a 
separate prevision should be made for the 
testator’s widow beyond what the law would 
give her and considered it best that the 
widow should go on living under her own 
care or in the testator’s life-time, and that 
the testator accepted this view. Even if there 
is some improbability about the absence of 
any further provision for the widow, I am 
not prepared to rely on this in preference 
to the evidence in support of the Will, 
afforded by the conduct of the plaintiff’s father 
and the plaintiff himself. The suggestion 
that the AVill was forged after the death 
of the testator's widow Mangammal, involves 
the improbability that it was forged at the 
instance of Adilakshmi in defeasance of her 
own life-interest. The Will was produced 
in the two suits already mentiorred but is 
not now forthcoming. This is probably to 
be accounted for by the fact that -the plaint- 
iff obtained a power-of-attomey from Adi- 
lakshmi, and as husband of her grand- 
daughter obtained control of her affairs be- 
fore her death. It is then argued that the 
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cortentfl of the lost Will execated hy Mu- 
thuselva have not been proved. lain, how- 
ever, of opinion that tho conduct of the 
reversioners and the proceedings in the 
two suits are sntScient proof of the dis- 
position of the Will in go far as regards 
the 3rd defendant, apart from the oral evidence 
which I think is sufficient. It is, therefore, 
not really necessary to rely upon the 
certified copies of the AVill made and given 
under the authority of the Court while the 
Will was in the custody of the Court. The 
Will was, of course, a private document, 
and proof is necessary that the.se are copie.s 
made from or compared with the original. 
They were supplied under the ordinary 
copyist rules and are signed not only by 
the copyist but also by the examiners whose 
duty it is to compare the copy with tlie 
original and at least in one case also by the 
Judge. In these circumstances 1 think it 
may be presumed under section III- of 
the Evidence Act that they are correct 
copies of the original M'ill which was in 
Court when they were made and would 
appear to have since been suppressed by 
the plaintiff. 

With reference to the compromi.^e by the 
plaintiff's father of the suit of 18S8 many 
authorities have been cited. It is said for 
the defendants that under the recent deci- 
sion of their Lordships in Venhifanard' 
yana Pillay v. Sithbammal (l), the suit by 
the plaintiff’s father, to which Hie 1st and 
2nd defendants were also partip.«!, must be 
deemed to have been brought in a repre- 
sentative capacity on behalf of all the re- 
versioners, and tliat the plaintiff as do- 
minm litis was entitled to enter into a 
bona fide compromise and that .such a com- 
promise would be binding on subsequent 
reversioners. There would be much to be 
faid in favour of this contention assuming 
the compromise to be boia lide, if it weic 
not for the decision of their Lordships in 
Bahadur Singh v. Muhar Singh (2), where 
a compromise between the next reversion- 
ers at the time and the n idow as to their 


iO 23 Ind. Cas. 298; 3S il. 406 at p. 411; 28M L 

J.o3o; J7W.L. T.43.^;21 C. L. J. o\n; 17 Bom h 

R.468;]9C. W.N.641; 2 L. 596; (1915) M. W.' 
N. 555. 
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claim to be the next reversioners wa.s held 
not binding on the subsequent reversioners. 
They had agreed that the widow as a con- 
dition of recognising them as next rever- 
sioners should be at liberty to di.spose of 
the e.<?tate as she liked during her life- 
time, and this was the stipulation which 
was held not binding on later reversioners. 
In that case compromise was entered into 
before a Settlement Officer and not in a 
I'fcgular suit, but this i.s scarcely a sufficient 
distinction, and, therefore, I am not prepared 
to hold the plaintiff bound by the com- 
promise. 

It is also unnece.ssary to rest the deci- 
sion on tho ground that the compromise 
should be regarded a.s an alienation by the 
testator’.s mother Adilakshmi and was en- 
tered into with the consent of the next 
reversioners and is, therefore, binding on 
the plaintiff, a question as to wbich there 
is some difference of opinion in this Court 
as to the interpretation to be put on in 
the most recent decisions of their Lordships 
beginning with Bniramji Singh v. 'Manohmiika 
Bakhsh Singh (.3). 

Lastly a.s regards the alleged estoppel, I 
must say it apppnr.s to me that so far as 
the 3rcl Hefendai.t is concerned, the plaintiff, 
having accepted in 1898 q conveyance 
from the 3rd defendant in his own and 
h;s wifes favour of 50 cuini/t’s' of the suit 
pi-operties, is estopped from claiming lands 
now in possession of the 3rd defendant as 
he iias, 1 think, by his conduct led the 3rd 
defendant to believe tlial lii.s title was re- 
cognized by the plaintiff and to act uprn 
such a belief in executing Exhibit XIII. 
hor these reasons I think the appeal fails 
and must be dismissed with costs. 

SESiiAorra Aivak, J. — My impression on 
reading the Will was that it was defective 
in Hiat no provision was made for his wife 
Ml it. The testator thought that his wife 
was pregnant and provided that in cases 
he had a son, the Will should have no 
effect. He directed that in case a female 
ciiild was born, that cliild should be mar- 
I’lcJ i-) his nephew wlio was to have all 
the properties of tlie testator. As regards 
his wife, beyond stating tiiat slie was to 

(-0 ;io A, 1; 17 ,) i) L p, 134 .S. jo 

n.- '' : '• V' ^ ^ h" 
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be under the protection of his minor ne- 
phew, there is absolutely no provision for 
her. It is possible that the testator was 
too much under the influence of his mother. 
I was inclined to agree with Mr. Rama- 
chandra Aiyar that the absence of a pro- 
vision for the wife is explainable only on 
the hypothesis that the Will was concocted 
after the death of the testator's wife. 
Further, a great deal of suspicion attaches 
to the manner in which the Will was pro- 
duced in the first litigation. Nor is the 
non-production of the original Will in the 
present case satisfactorily accounted for. 

As against these circumstances there is the 
undoubted fact that the plaintiff’s father who 
sued to set aside the Will in 1888 withdrew 
his suit. The disposition in the compromise 
in that suit to which he was a consenting party, 
indicates that he wassatisfied thatthe Will was 
genuine. The plaintiff himself has accepted 
for himself and his wife certain property 
on the footing that the Will was genuine 
and that the 3rd defendant was entitled to 
Muthuselva’s properties under it. Tlie 
attesting witnesses are all dead now. Con- 
sequently although on the evidence as it 
stands now it is not easy to hold that the 
propounders have established its genuineness 
and validity, I am not prepared to differ 
from the conclusion at which the learned 
Chief Justice has arrived. 

On the question whether a male child was 
born alive after Muthuselva’s death, I do 
not think that the deposition of the 3rd 
defendant in the criminal case should be 
pressed against him too much as he is a 
deaf man. The fact that tlie father of the 
plaintiff did not put forward this case on 
the previous occasion is fatal to this con- 
tention. 

As regards adoption, I feel no liesitation 
in holding that the statement in Exhil)it 
II correctly represents what took place. The 
plaintiff has not let in satisfactory evidence 
to prove the factum and validity of the 
adoption on which he relies. 

On these findings the questions of law 
argued in the case need not be considered. 
I agree that the appeal should be dismissed 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal fkom OaiGmAL Civil Suit No. 29 

OP 1914. 

May 25, 1915. 

Present: —Sir Lawrence Jenkins, Kt., Chief 
Justice, Mr. Justice Woodroffe and 
Justice Sir Asutcsh Mookerjee, Kt. 

J. I. J. HYAM— Defendant— Appellant 

versus 

M. E. GUBBAT— Plaintiff— Respondent. 

re?tdor and purclmev -Specific petiormance oj 
contract— Teyma uncertnin-^Confract, if concluded before 
stipulated writing— Eaimest money, payment of, whethet 
conclusive ei'idence of completion of contract— Purchaser 
right of, to vacant possession. 

Where it is the essential term of a bargain between 
the parties that there should be a written contract, 
there is no enforceable contract in the absence of a 
written agreement, [p, 59, col. 2; p. 62, col. 1; p. 72, 
col. 2.] 

Ridgway v. Wharton, (1854) 6 H. L C. 238; 27 L. J. 
Ch. 46: 4 Jur. (n. s.) 173; 5 W. R. 804; 10 E. R. 1287; 
29 L. T. (o. s.) 390; 108 R. R. 88, referred to. 

Per Jenicins, C. J . — Where parties to a contract 
contemplated an agreement in writing, the provision 
fora written agreement is not negligible in deter- 
mining the question whether there was a concluded 
contract between tlio parties in the absence of 
writing, [p. 59, col. 2.] 

In a contract for the sale of land, the substantial 
agreement of tlie parties upon the main features of 
(lie transaction, i c., the sale, the identity of the pro- 
perty, the price, the imposition ofrestrictionsinsome 
form or another, does not necessarily create a con- 
eluded contract between the parties, [p. 60, col. 2. J 

In a suit for the specific performance of a contract 
for tlie sale of land, the defendant (purchaser) is 
not precluded from pleading that there was no 
concluded contract, merely because he paid earnest 
money. i p. G , col. 1.] 

Per Woadriifie, -A Court will not enforce 
specific performance of a contract the terms of 
which are uncertain, [p 61, col. 1.] 

The question wliothm a contract is uncertain in 
the sense that the Court cannot know what tlie 
contract is which the parties entered into, is a 
(juestion of fact. [p. 61, col. l.j 

In a contract for the sale of immoveable property, 
an exclusively written record is not required by 
the law of the country, [p. 01, co). 1.^ 

An Appellate Court is not bound to accept tlie first 
Court’s appreciation of the facts. Hut tlie appellant 
lias to satisfy the Appellate Court that the judgment 
appealed against is erroneous, ^p. 61, col. 2.] 

The fact that the parties to a contract refer to 
the preparation of an agreement by nbich tho terms 
agreed upon are to be put into a more formal state, 
docs not prevent the existence of a binding contract, 
unless the reference to a future formal contract is 
made in such terms as to show' that the parties did 
not intend to be bound until a fonnal contract was 
signed. }). 62, col. J, 
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Per Mookerjee, X— The fact that the parties iutond- 
ed to embody the terms of their contract in a 
formal written agreement, is strong evidence that 
the negotiations prior to the drawing up of such 
m'iting were merely preliminary and not understood 
OP intended to be binding, [p, 72, col 2.j 

If an oral agreement or written memorandum is 
complete in itself and embodies all the terms to be 
inserted in ' the intended formal writing a binding 
obligation is fixed upon the parties, unless it is under- 
stood and iutendod that such contract shall not be- 
<‘ome ojicrativc until reduced to writing, [p.73, col. l.J 

Chifinock V. ^farchiowss oj Ebjt (1805) 4 DcG. J. ^ 
S.-()38; 11 Jim (n. s.) 329; 12 L. T. (s. a.) 251; 13 W. 
K. 597; 146 R. R. 495; 46 E. R. 1066; 2 H. ife M. 220; 
34 L. J. Ch. 39P; Rossitcr v. Miller, (1877) 5 Ch. D. 
048; 40 L. J. Ch. 737; Bonnewellv. Jenkins, (ISIS) S 
Ch. D. 70; 47L. J, Ch. 758;38L. T. 8’; 26 W. R. 
294; Rossiter v. Miller, (1878) 3 A. C. 1124; 

48 L. J. Ch. 10; 39 L. T. 173; 26 W. R. 865, rofciTcdto. 

A purchaser of land is not bound to take it subject 
to leases, but is entitled to vacant possession unless 
there is an agreement to the contrary, [p. 78. col. 2.] 

Collier V. Jenkins, 34 R. R. 268; Younge, 295; 
Luickam v.C>^ttcr, (1844) 7 Ir. Eq. Rep. 176. 

Appeal against the judgment of Mr. 
Justice Chitty, dated the 11th February 
1914, passed in its Ordinary Original Civil 
Jurisdiction. 

Mr. Tiyam, for the Appellant. 

i\rr. Zorah^ for the Respondent. 

JUDGMENT. 

Jenkins, C, J.— This appeal arises out 
of a suit for specific performance brought 
by the plaintiff, who claims to have enter- 
ed into a concluded contract for the sale 
to the defendant of immoveable property in 
Calcutta. Negotiation is not denied, nor is 
there any dispute as to the identity of the 
property or as to the price, but it is con- 
tended by the defendant that there is no 
concluded contract and certainly not one 
tliat should be specifically enforced. The 
defence failed before Mr. Justice Chitty, 
and he passed the decree for specific per- 
formance from which tliis appeal is preferred. 

The property in dispute belongs to the 
plaintiff, Mr. Gubbay, who lives in London. 
Mr. R. C. Cohen, acting on his behalf, 
instructed Mr, Owen, a house-broker, to 
find a purchaser. The price ultimately 
asked was Rs. 1,33,000. Mr. Owen found a 

per.^on i'eady to purchase at that price in 
the defendant, Mr. Hyam, who is in the 
habit of buying property with a view to 
subsequent building operations. Mr. Hyam 
was told by Mr. Owen that there were 
certain conditions on which Mr. Cohen 
insisted. As the precise limit of those 
onditions is a matter in dispute between 


the parties, I will describe them generally 
as designed (1) to prevent the building of 
a temple or mosque on the land, and (2) to 
secure to the Jewish School, which occupied 
a part of the premises, a continuance of 
their possession for a year. To these terms 
Hr. Hyam expressed his assent in the 
sense in which he understood them. On 
the 13th November Hr. Owen wrote to 
Mr. Gregory, the plaintiff’s attorney, as 

follows : — 

'‘Calcutta, IWi Novemher 1912. 

7/1 and 8, Pollock Street and 
1, Mansook Lane. 

Gal. Gregory, Esq. 

Deau Sir, 

With reference to our conversation of 
date in regard to the above premises, my 
principal accepts your client’s offer made 
by you to me for rupees one lac and 
thirty-three thousand only. My principal 
agrees to have no temple or mosque built 
on these premises or to cause any nuisance 
to the Jewish Synagogue. He further agrees 
that lie will not ask the Jewish school to 
vacate for 12 months from the date of exe- 
cution of the conveyance. The time to 
execute and complete the conveyance shall 
be for six weeks from the date of the con- 
tract, subject to approval of titles by my 
principal’s solicitor. Please ask yonr client 
to confirm this to-day, if possible. 

Yours faithfully. 

Owen Owen.” 

On the 14th Mr, Cohen confirmed the 
arrangement orally to his attorney, Mr. 
Gregory, subject to the purchaser paying 
Rs. 5,000 as deposit money. Up to tliis 
time Mr. Hyam had not orally discussed 
matters with Mr. Cohen or Mr. Gregory, 
nor was he known by them to be tlie in- 
tending purchaser. 

On tlie )5th, however, there were several 
interviews at which Mr. Cohen, ^Ir. Gre- 
gory, Mr. Hyam and Mr. Owen or some 
of them were present. 

According to the plaintilT there were 
four such interviews, first, one at Mr. 
Gregory’s office at wln'ch Mr. Gregory 
Mr. Owen and Mr. llyaiu were present, 
fl/en one at Mr. Cohen’s office where Mr. 
Cohen, Mr. Hyam, Mr. Owen and Mr. 
Gareli met, a //oV</ at Mr. Greirory'si.!li,*o 
attended by Mr. Gregory, Mr. llyarn. Mr. 
Owen and Mr. Gareh, and fourth and last, 
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•an interview at Mr. Gregory’s office bet- 
ween Mr. Gregory and Mr. Gareh. 

Mr Hyam and Mr. ■ Owen have no re- 
collection of the first of these interviews, 
but there purports to be a record of it 
‘in Mr. Gregory’s day-book, which was 
'written np by a clerk at the close of the 
day. But whether Mr. Hyam was present 
or not, nothing of importance happened 
' at this interview, and neither Mr. Hyam 
nor Mr. Owen can have had any reason 
for falsely denying Mr. Hyam’s presence. 

The second interview is one of importance, 
for, according to the plaintiff’s case as 
developed at the hearing, it wM then that 
the defendant accepted the plaintiff s view of 

■the scope of the conditions. 

. The third admittedly took place and to a 
considerable extent the defendant admits 
that its purport is correctly recorded in the 
‘day-book. 

■ The defendant knows nothing of the fourth, 
and it is not suggested he was present. 

Mr. Gregory prepared a draft agreement 
on* the 15th and sent it for approval to 
Mr. Colien, who returned it approved on 
the 20th. On this last date it was forwarded 

for Mr. Hyam’s approval. 

' On the 28th December, apower-of-attorney 
was received from the plaintiff, and Mr. 
Hyam was informed of this and asked to 
return the draft agreement approved. On 
the 15th January, Mr. Gregory wrote to 
Mr. Hyam offering to send the title-deeds 
for approval. On the same date the 
defendant wrote to Mr. Gregory as 


I agree to this, but the purchase is not to 
be completed before a year also. 

3. As to the payment of interest on the 
purchase-money, the interest shall be at 
the normal rate of 6 per cent, and not 9 per 
cent. 

I did not write to you earlier because I 
was willing to let the Jewish School pur- 
chase the property, but as I now under- 
stand Mr. Gubbay is not willing to sell to 
the school on the terms offered by them, 
I am returning the draft agreement as 
stated above. 

Tours faithfully, 

J. I. J. Hyam.” 

It seems probable that these two letters 
of the 15th crossed. 

On the 17th Mr. Gregory replied to Mi’. 
Hyam in the following terms:— 

“j. I. J. Hyam, Esq. 

11th January 1913, 

Be 111 and 8, Pollock Street. 

Dear Sir, 

I have communicated with ray client’s 
agent with reference to your letter of tlie 
I5th instant. They are not a little sur- 
prised at the objection you now raise, which 
they certainly decline to entertain. 

The draft agreement submitted to you for 
approval is merely formal agreement, setting 
out the terms of the concluded contract 
entered into by you with my client through 
Mr. Owen Owen, the broker, and there 
can be no doubt that the objections you 
now put forward are an after- 
thought on your part simply with a 


follows:— 

4, Middleton Row. 
Cakntta\ the l^th January 1913. 

G. Gregory,Esq., 

Solicitor. 

Re Pollock Street, 
Premises No. 7/1 and 8. 

Dear Sir, 

I am returning the draft agreement re 
above. Will you be so good as to re-draft 

the same in regard tothefollowing particulars, 


VIZ.'.— 

1. As to the covenant not to build a 
mosque or temple, I agree to make this a 
personal covenant, but not to make it a 
covenant that will run with the land. But 
I do not bind myself as to the use of the 
premises for any other purpose. 

2, As to the school remaining for a year, 


view of delaying the completion of your 
purchase. 

As regards your first objection, my 
clients cannot under.stand your stating 
that you agree to make the covenant res- 
tricting the erection of the mosque or 
temple a personal covenant. This point 
was discussed and you made no qualifica- 
tion restricting the covenant. The cove- 
nant must, therefore, be a covenant run- 
ning with the land and be binding on you 
and your assigns, otherwise there would 
be no necessity for making it one of the 
conditions of the sale. There is nothing 
in the draft agreement resti icting the use of 
the premises except what was agreed, namely, 
that you are tocausenonuisance totlie Jewi.sh 
Synagogue. 
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Your second objection is most inconsistent 
with your agreement to allow the Jewish 
School to remain in occupation of the premises 
for 12 months from the date of the execnticn 
of the conveyance, which was 6xed for the 
6th January instant. If, as you sny, the 
purchase is not to be completed before a 
year, there would have been no occasion 
to make such a stipulation. This objection 
also my client most emphatically declines 
to entertain. 

As regards the third objection, I admit 
there was no rate of interest fixed at the 
time, and under my advice my client will 
have no objection to reduce the rate of in- 
terest from 9 per cent, to 6 percent., provided 
you complete your purchase without any 
further delay. 

The proposal on behalf of the Jewish 
School to purchase the property has nothing 
whatever to do with your contract to 
purchase, and you were fully aware at the 
time tlia"!; the terras offered on behalf of the 
Jewish School had been rejected by 
my client long before your contract, ether- 
wise he would not have entered into the con- 
tract with you and received the earnest 
money from you. 

I again send you the draft agreement 
for your approval, and unless you return 
the same approved within 24 hours from 
this date or agree to complete your purchase 
on or before the first proximo (in which 
case the execution of the formal agreement 
mfty be dispensed with), my instruc- 
tions are most peremptory to file a suit 
against you for the specific performance of 
your contract. 

Yours faithfully, 

G. GlttCOOKY.” 

On the 22nd, Mr. Hyam wrote to Mr. 
Gregory ns follows:— 

‘ 4 Middleton, Row, 

CoJcitttn^ the 22vd Jantianj 1912. 

G. Gregory, Ksq., 

Rc 7 1 and 8, Pollock St. and 
], Jlansook’s Lane. 

Dear Sir, 

Yours of the 17th instant on the subject 
of the above matters to hand. 

1 must repudiate your suggestion that 
my objections to certain terms in the draft 
agreement you sent me are an afterthought, 


or that they were put forward simply with 
the view of delaying the completion of the 
purchase of the premises in question. 

With regard to the question of the covenant 
not to erect a mosque or temple being made 
a personal one in the conveyance, or one 
running with the land, with reference to 
which you say that the point was discussed 
and that I made no qualification restricting 
the covenant, I entirely did not discuss the 
point with your client or any one on his behalf, 
nor did 1 authorize any one to do so on mine. 
When Mr. Owen Owen reported to me that 
Mr. Cohen wanted to be assured that I would 
not pull down the existing building and erect 
in its place a mosque or temple, I told Mr. 
Owen that I certainly would not build either a 
mosque or a temple and told him to assure Mr, 
Cohen of that. Beyond this there never was 
any other discussion on the point, nor did any 
occasion arise for me to make any such quali- 
fication as you advert to in your letter regard- 
ing the covenant before you sent me the draft 
agreement, when for the first time I saw that 
the covenant was sought to be made to run 
with the land, and 1 at once objected to the 
same, and 1 deny your allegation that there 
was any agreement to cause no nuisance to the 
Synagogue which you have introduced in your 
draft agreement, and to which you refer at 
the end of the 3rd paragraph of your letter 
under reply. 

With regard to the (luestion of the occupa- 
tion by the Jewish School of the premises f(‘r 
another year, the suggestion made to me was 
that although the school had no lease of the 
premises, nevertheless, in order not to work 
hardship on an institution which was charit- 
able and Jewish, I was agreed to let the 
school remain on for a year to enable it in the 
meantime to find another habitation, and I 
agreed to tin’s suggestion which I considered 
reasonable and agreed to defer the completion 
of the purchase for one year, until your client 
could give me vacant possession of the pre- 
mises. The school was to remain on for a year, 
not from the date of tiie conveyance but from 
tlie date of tl»e agreement for sale and pur- 
chase whicdi was to be executed in writing, and 
this was s() because 1 wanted and did insist 
on vacant lu'ssession, for 1 would have none 
of the trouble, worry and expense, not to 
mention the odium, of having to turn out a 
charitable and communal institution fnmi the 


INDIAN OASES. 


Vol, XXXII] 

HYAM V. GtJBBAY. 

premises which, I am informed; it has made 
its home for the last 40 years. Mr. Cohen, 
as one of the elders of the community and at 
one time the Honorary Secretary of the very 
school in question, I believe, would be in a 
position better than any one else to get the 
school vacated without unpleasantness, and 1 
consented to the reasonable request of Mr. 
Cohen to let the school remain on for a year, 
provided the conveyance was similarly delayed 
and vacant possession given to me as above 
stated. 

I deny that the 6th January instant or any 
particular date was fixed for the execution of 
the conveyance as you allege, or that I was 
aware at all that the school offered to pur- 
chase the premises, or that the said offer was 
rejected by your client. 

In the circura.stances it is open to your 
client, as he pleases, either to accede to 
my terms which were agreed upon but 
which your client now wishes to vary, or 
to file his action which under instructions 
you threaten me with, but on my p.irt, I 
shall insist on your client perPorniing his 
part of the contract upon the terms agreed 
as hereinbefore stated. 

Yours faithfully, 

J. [. J. Hyam.” 

On the 22nd, Mr. Gregory wrote to 
Mr. Hyam demanding a return of the 
draft agreement, and on the . 3rd, he wrote to 
him as follows: — 

**23/'d January 1913. 

J, I. J. Hyam, Esq. 

Be Pollock St. and 

J, Mansook’s Lane. 

Dear Sir, 

In continuation of my letter to you of 
ye.sterday’s date, I am in.structed to state 
that as you have declined to complete your 
purchase upon the terms agreed upon there is 
no necessity to prolong this matter by 
further correspondence. My client denies 
that thpre has been any variation on his 
part or that he is attempting to vary the 
terms of the contract, and as you decline 
to comlpete your purchase in terras 
thereof, my client has no other alternative 
left but to institute proceedings against you 
for the specific performance of your contract, 
etc., and which I am instructed to do 
without any further reference to you. 


I have again to request you to return th 
fair draft agreement which was submitted to 
you for approval.” 

Mr. Hyam has explained that his delay was 
due to the pendency of negotiations for the 
purchase of the property on behalf of the 
Jewish School. 

On the Sth February 1913 the plaint in the 
present suit was filed, and, among other 
matters, it is thereby alleged as fol- 
lows: — 

“3. On or about the 13th November 1912 
an agreement was made in Calcutta between 
the plaintiff through his representative and 
the defendant through his broker, whereby 
the defendant agreed to purchase from the 
plaintiff the .said several premLses free from 
incumbrances subject to approval of title 
at the price of Rs l,d3,000 on special con- 
ditions following, namely: (i) that the said 
premises and the site thereof should not 
be used for the purposes of a mosque or a 
temple, or for carrying on any noisy or 
offensive trade or business, or for any purpose 

which mightcausenuisancecnnnoyance to the 
Jewish Synagogue in Pollock Street, Calcutta, 
situate opposite the said prerai.ses ; (2) that 
the said Calcutta Jewish School should be 
allowed to continue in occupation of the 
said prerai.ses No. 8, Pollock Street for one 
year, from the date of execution of the 
conveyance of the .said property, on the same 
terms and conditions under which they were 
then occupying the same; (3) that the defend- 
ant .shall accept a conveyance of the said 
several premises executed under a special 
power-of-attorney on behalf of the 
plaintiff. 

4. On or about the loth November 
1912 the defendant personally called and 
saw the plaintiff’s solicitors and confirmed 
the said agreement and paid Rs. l,G0l 
as earnest money therefor, and it was 
agreed that the plaintiff’.s said solicitors 
should prepare a formal agreement in 
writing embodying the usual terms and 
conditions of sale and purchase, including 
the special conditions agreed upon as afore- 
said and submit the same to the defend- 
ant for approval, it being further agreed 
that tlie said sale should be completed 
within six weeks from the date on which 
the title-deeds of the said premises should 
be delivered to the defendant or his 
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solicitors, and that in the event of the title 
not being approved, the plaintiff won 

pay no costs. , , . n 

5. A draft agreement, embodying the 

said terms and conditions, was duly pre- 
pared by the plaintiff’s solicitors and sent 
to the defendant for approval on tlie 'MW 
November 1912, with a letter requesting the 
defendant to name his .solicitors to whom 
the title-deeds of the said premises should 
be sent for approval on his behalf, but the 

defendant never replied to the said letter, 

The said draft agreement is now in the 
possession of the defendant and copy thereof 
is hereto annexed and marked A’ to 
which the plaintiff refers as part of this 

his plaint.” 

Counsel for the plaintiff experienced great 
difficulty in stating when the contract on 
which his client sues was made. Nor is 
this to be wondered at for the evidence 
discloses no clean-cut agreement. It has 
to be spelt out, if at all, from the con- 
flicting versions given in the witness-box of 
what passed at several interviews; and the 
confusion is increased by the fact that the 
several interviews were not all between the 
same persona. 

At one time the case made was that the 
letter of the 13th November was preceded 
by an oral agreement of which it was but 
an imperfect record, and that the im- 
perfection was cured by what passed bet- 
ween the parties at the interviews of the 

15tb. 

Ultimately the case selected by the 
plaintiff for our acceptance was that the 
parties came to a concluded agreement on 
the 13th of November ; but Mr. Zorab 
at the same time expressed his wisli not 
to abandon such advantage as lie might 
be able to derive from the interviews of 
the 15th November, and in particular the 
interview between Mr. Cohen and Mr, 
Hyam on that day. The ca.se made in 
the plaint appears from the paragraphs 1 
have already read. They allege an agree- 
ment between the plaintiff through his re- 
presentative and the defendant through his 
broker on or about the J3th Novf^mber 
and a confirmation by the defendant to 
the plaintiff’s attorney on the 15th. 

It is noticeable that the agreenicnt of 
the 13th as alleged in the plaint does 


not correspond with the letter of that 
date, but this Mr. Zorab explains by the 
suggestion that the letter was an im- 
perfect record of the contract, and that 
the fuller exposition of the plaint is merely 
a statement of that which was inherent 
in the letter and might properly be read 
into it, if regard were had to all the 
circumstances. Has then the plaintiff made 
out that there was a concluded agreement 
on the 13th November? 

The ultimate conclusion of Mr. Justice 
Chitty is expressed in these words: I 
hold that there was a definite, complete 
and binding agreement arrived at between 
the parties on 15th November 1912, by 
which the defendant agreed to buy the pro- 
perty in question for Rs. 1,33,000 subject 
to the three conditions set out in paragraph 3 
of the plaint.” 

This certainly does not affirm a concluded 
contract on the 13th November and if it was 
the intention of the learned Judge to negative 
•i concluded contri'^t on the I3tb, I agree 
with him. 

This appears to me to be the meaning of the 
entry in Mr. Gregory’s day-book of the 15th 
November, which contemplates that even on 
that date it still remained for terms to be 
settled. This too is borne oat by tlie evi- 
dence both of Mr. Gregory and Mr. Cohen, 
from which it is clear that matters had 
not taken definite and final shape on the 
13th ; in fact so far were terms from 
being fixed that Mr. Cohen on the 15th 
informed the defendant that he might 
“leave or take” his conditions. In support 
of this view that there was no concluded 
agreement, the defendant points to such 
matters as the dispute regarding the scope 
of the special restrictive conditions, the 
amount of the earnest money and the 
date for completion, tlie uncertainty 
involved in the stipulation tliat the 
written agreement should contain the 
'usual terms and conditions of sale and 
purchase,” the agreement tliat there 
should be an agreement in writing, and 
the conflict of view as to whether the con- 
tract was for a sale with vacant P'issession 
or not. 

All this and also the subsequent nego- 
tuitions and conduct of tbe parties, in my 
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opinion, afford clear indication that there 
was no concluded contract on the I3th. 

■ The next question is whether there was 
a concluded contract on the 15th. 
regarded by Mr, Justice Chitty as the 
important date in the case," and he seems 
to have thought that a final agreement was 
concluded between Mr. Cohett and the 
defendant on that day. This is not the 
case made in the plaint. It is, however, 
alleged in paragraph 4 that on the 15th It 
Vas agreed that the plaintiff’s said soli- 
citors should prepare a formal agreement 
in writing embodying the usual terms and 
conditions of sale and purchase including 
the special conditions agreed upon as afore- 
said and submit the same to the defendant 
for approval.” 

If then, as I hold, there was no conclud- 
ed contract before the 15th, it is manifest 
bn the face of the plaint that the pre- 
paration of a formal agreement in writing 
embodying the usual terms and conditions 
,of purchase was an integral part of the 
negotiations of that day and was actually 
a matter of agreement between the parties. 
That it was an essential term of the bargain 
between the parties that there should be a 
written contract is, I think, clear even 
apart from the definite allegation in the 
plaint. Thus Mr. Owen’s letter refers to 
the time for completion as a matter to be 
determined by the “date of the contract,” 
and on his evidence he explains that the 
time for completion was fixed at six 
weeks after the execution of the agree- 
ment.” The day-book, too, shows that a 
written agreement was to be prepared, 
and the evidence on the point is to the same 
effect. And in fact a draft agreement in 
writing was actually prepared and submit- 
ted by the plaintiff’s attorney. 

Can it then be said that in the absence 
of such formal contract in writing — for none 
has been executed— there is a concluded 
contract between the parties?. 

In Yon Hatzfeldt Wildenhurg v. A/e.r- 
ander (1), it was said by Lord Parker as 
he now is, “it appears to be well settled 
by the authorities that if the documents or 
letters relied on as constituting a contract 
contemplate the execution of a further con- 

(1) (1912) ICh. 284 at pp. 288, 289; 81 L. .L Ch. 

. 184; 105 L. T. 434. 
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tract between the parties, it is a question 
of construction whether the execution of 
the further contract is a condition or term 
of the bargain or whether it is a mere 
expression of the desire of the parties as 
to the manner in which the transaction 
already agreed to will in fact go through. 
In the former case there is no enforceable 
contract either because the condition is 
unfulfilled or because the law does not 
recognise a contract to enter into a con- 
tract. In the latter case there is a bind- 
ing contract and the reference to the 
more formal document may be ignored.” 

Here it is expressly pleaded in the plaint 
that it was a matter of actual agreement, 
not merely the expression of a desire, that 
the terms should be embodied in a written 
agreement. And there is the further fact 
that this written agreement w-as to take 
the place not of a previous writing, but of 
previous conversations of the uncertain 
character disclosed by the evidence. 

I am aware of no case where a provision 
for a Avritten agreement in place of oral 
conversations has been treated as negli- 
gible: none has been cited to us. Though 
there may be no presumption of law nega- 
tiving legal obligation in the absence of 
writing where there is a .stipulation for a 
wfitcen agreement, still, from the nature 
of things, the inclination of decision must 
be stronger in that direction w'bere the 
supersession is of an oral by a Avritten 
agreement, and not merely of one writing 
by another. 

In Bidgway v. Wharton (2), Lord 
Crauwmrth expressed the view that the cir- 
cumstance that the parties do intend a 
subsequent agreement to be made is strong 
evidence to show that they did not intend 
the previous negotiations to amount to an 
agreement, and he there Avas dealing Avitli 
the supersession of written negotiation by 
formal Avriting. While Lord AVensleydale 
in the same case said: These cases often 
occur in Courts of Law, and the question 
then always is, whether the parties mean 
to embody the contract, made by parol, in 
Avriting? If they do, nothing binds them 
till it is written. If they enter into a 
contract with a view to a Avritten agree- 

(2) (1854) 6 H. L. C. 238 at p. 30o; 27 h. J. Ch. Ki- 
4Jur. (n. s.)n3;5W. R. 804; 10 E. R. 1287 at p 
1313; 29 L. T. (o. s.) 390; 108 R. R. 88. 
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ment, nothing Avill bind them but that 
written agreement.” In the absence of a 
written agreement, therefore, I hold there 
was no enforceable contract, and in the 
view I take, this is sufficient to dispose of 

the appeal. 

But, in my opinion, apart from this, 
there are fatal objections to the success 
of this suit, fori think it is not established 
that the parties were at one. Thus the 
scope of what have been termed the special 
conditions was not definitely settled, nor 
were the parties agreed as to whether 
vacant possession was to be given on com- 
pletion. I wuuld here digress fop a 
moment to point out that the parties might 
well not be in exact accord as to the pre- 
cise mode in which effect should be given 
to the special conditions, though they 
were agreed as to their general character. 
Thus Jlr. Hyam might be wanting to post* 
pone completion for a year so as to accom- 
modate the Jewish Scliool and yet be un- 
willing to pay the purchase-price, 
borrowed for the purpose at interest, 
until he get posse.ssion, for to him the 
transaction was a matter of business. 

Similarly the defendant may have been 


with any objection or requisition, that the 
property i.s sold subject to all outgoings 
and easements though none are parti- 
cularized, and that time is to be deemed 
in all respects to be of the essence of the 
contract. 

If this draft represents the plaintiff’s 
idea of what are “usual terms” that can 
be introduced into an agreement for sale 
without di.scuss'on, it cannot be a matter 
of surprise if the defendant is not at one with 
him as to that. 

Indeed the circumstances of this case illus- 
trate forcibly the mischief against which the 
decision in RummenH v. Robins (3) was 
directed. There in reference to a similar 
provision Lord Justice Knight Bruce asked 
“what are the usual clauses in a contract 
for tiie sale of landi^ They differ almost 
incessantly: they differ according to the 
state of tlie title, the conveniences, the 
fancies, and the wishes of mankind, and 
the particular situation, convenience and 
inconvenience Ij^longing to the estate.” 
And in view of the uncertainty of the 
provision it was held tliat there was not 
a contract capable of being specifically 
enforced. 


willing to bind himself personally as to 
the building on the land and have been un- 
willing to impose a restriction that might 
be a blot on the title. And as he intended 
himself forthwith to build, he might have 
supposed that would be accepted as suffi- 
cient. But to return to the difficulties in 
the plaintiff’s way, I would next point to 
the allegation in the plaint, that it was 
agreed that the plaintiff's solicitors should 


The plaintiff asserts, as is obligatory, that 
lie was ready and willing to perform and 
carry out the agreement. Presumably the 
draft agreement embodied his conception 
of his obligation and indicates what he 
was ready and willing to perform. But if 
that be so, liis readiness and willingness 
did not correspond with his obligations 
under the alleged agreement, either of the 
1.3tli or loth November. Nor does it mend 


prepare a formal agreement in writing 
embodying the usual terms and conditions 
of sale and purchase (paragraph 4). 

A draft agreement has been submittod 


matters that the plaintiff may have been 
willing at the trial to waive any of the 
stipulations jif the draft. 

No doubt as to the main features of the 


after approval by Mr. Cohen, anl its terms 
presumably represent what was regarded 
as usual. 

A perusal of the document demons, 
trates the uncertainty of the expi'e.ssiim 
“usual terms,” and by way of illustration 
I may point to the provision in tlie dr.ift 
that the .sale is subject to tenancio'^, that 
interest at 9 per cent, is charged on the 
balance of the purchase-money, that a 
right to rescind is re.served to the vendor 
•f he i.s advised not to remove or comply 


traiHaction, c., the sale, the identity of tlie 
prop(?rty, i he price, and even the imposition 
of n*stiactinns in s Jiiie form or another, the 
parties were substantially agreed, and to 
tliat extent tlie dcftMulant may well have 
considered that as between man and man 
there was a eontraet, and h ive used hinguage 
appiMpriau* t) (hit pi-ilini. Hut th't is 
not enoagh to ereiu* a e im tuded contract 

between liu* paities. 


(•i) (Isim) a \)i' (1. .1, ,V- s. SS; 11 .Tiir. (n. sd 031; 

1 1 L. T. 717: 13 w. K. k; K. U. 571: U2 H. K. 
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Nor is the defendant precluded from 
pleading that there was no concluded con- 
tract merely because he paid earnest money, 
more especially as the mode in which the 

plaintiffs agent dealt with the money shows 

that even he did not treat the matter as 
governed by a concluded agreement at the 
time of payment. 

The conclusion then to which I come is 
that the learned Judge should not have 
decreed specihc performance. 

I would, therefore, allow the appeal, 
reverse the judgment of the first Court 
and dismiss the suit with costs throughout, 
including the costs of the appeal. 

WOODROFFE, J.— Thisappeal,in my opinion, 
raises a question of fact, the principles of 
law applicable to such facts admitting of 
no doubt. The Court will doubtless not 
enforce specific performance of a contract, 
the terms of which are uncertain. If the 
Court does not clearly know what the 
contract is which the parties entered into, 
it cannot obviously enforce it. But the 
question whether a contract is in this sense 
uncertain, is a question of fact which arises 
upon the documents and oral evidence 
tendered in support of it. In the present 
case the alleged contract was for the sale 
of the premises mentioned in the tirst and 
second paragraphs of the plaint free from 
encumbrances, subject to approval of title 

at the price of Rs. 1,33,000 on the special 

conditions mentioned in the third paragraph 
of the plaint. Those terms appear to me 
to be free from uncertainty in themselves, 
and the defendant’s agreement to them has 
been established by evidence which the 
learned Judge has accepted and which, for 
reasons which I later give, 1 also accept. 
This evidence is partly documentary and 
partly oral. There is no law in this 
country which in this case requires an 
exclusively written record, and if we were 
to insist upon it as a condition for the 
grant of specihc performance, we should be 
requiring from the parties more than the 
law demands. Moreover, there is in this 
case a document, viz., the broker’s acceptance 
of the contract. The broker was admittedly 
agent for both parties. Necessarily in this 
case as in other cases the oral evidence 
for the plaintiff and the defendant is in 
conflict. But we have to sift that evidence 


and to see which is to be believed. If 
upon such examination the nature of the 
agreement is left in doubt, the plaintiff 
must fail, but if the evidence is believed 
to be true, we must, I think, give effe t 
to it. If the evidence given for the plaintiff 
is accepted, it, in my opinion, leaves no 
doubt as to what the facts are. Moreover 
this is an appeal and we are asked to 
reverse the judgment of the learned Judge 
on a question of fact. The defendant in 
his evidence insinuates that the letter of 
the broker, Mr! Owen, was due to something 
more than misunderstanding. He contests 
both the crutli and accuracy of the evidence 
of the latter and other witnesses, charges 
that the evidence of Mr. Cohen is 
“absolutely false” and says that he returned 
the draft agreement which had been sent 
to him by Mr. Gregory, the plaintiff’s 
solicitor, as he ‘ suspected that the latter 
had drawn up an agreement, the terms of 
which were not the same as the broker’s 
letter, which he knew was the basis of 
it. His grievance on the facts is that 
the learned Judge lias not accepted these 
charges or the evidence on which they are 
made. 1 have never held that the Appeal 
Court is bound to accept the first Court’s 
appreciation of the facts. In my opinion 
both the law and fa?ts are open t3 us. 
Still this being an appeal on tlie facts, 
the appellant has to satisfy us that the 
judgment appealed against is erroneous, 
and this lie has failed to do. On the 
contrary, for reasons I later state, it seems 
to me that the learned Judge has arrived 
at a correct finding on the evidence before 
him. He points out that the defendant’s 
evidence stands alone, and as against it 
there is the evidence of the four witnesses 
Owen, Cohen, Gareh and Gregory, the letter 

of the 13th November 1912 and other 

documentary evidence. It would, in my 
opinion, require a strong case which would 
justify us in accepting the defendant's 
evidence alone as against all the other 
evidence which has been accepted by the 
Judge of first instance. 

It is then alleged in the plaint as it 
.stands that on the confirmation of the 
agreement and payment of the earnest money, 
it was agreed that the plaintiff’s solicitors 
should prepare a formal agreement in 
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writing embodying the usual terms and 
conditions of sale and purchase including 
the special conditions above mentioned, 
and should submit the same to the 
defendant for approval. On the strength 
of this allegation and certain answers given 
by the plaintiff’s witnesses, it is contended 
that there has been no completed contract 
between the parties and that the suit is 
premature. Here again the law applicable 
seems to me to admit of no doubt. It is 
well established that the mere reference to 
a future formal contract will not prevent a 
binding bargain. The fact that the parties 
refer to the preparation of an agreement 
by which the terms agreed upon are to ue 
put into a more formal shape, does not 
prevent the existence of a binding contract. 
There are, however, cases where the refer- 
ence to a future contract is made in such 
terms as to show that the parties did not 
intend to be bound until a formal contract is 
signed. said Lord Cairns in I^ossitcr v. 

Miller (4), unqualilied 

ajceptance.. .subject to the condition that an 
agreement is to be prepared and agreed upcn 
between the parties, and until that condition 
is fulfilled no contract is to arise, then. ..you 
cannot.. .find a concluded contract.” lii 
other words, the signing of a further formal 
agreement is made a condition or term of 
the bargain, and if the formal agreement 
is not approved and signed there is no con 
eluded contract. The question in this suit 
is whether the case falls within one or 
other of these alternatives. As James, L. 
J., said in Bonuewell v. Jenkim (5), each 
case depends on its own special circum- 
stances. 

What then are the circumstances here':' 

I will deal with this point at once, as it 
is one which, if dispo.sed of in favour of 
the appellant, establishes his case. This 
contention of the appellant appears to me 
to be an afterthought. It first appears 
in the written statement filed in ^Ini-cli 
1913, the contract for sale having been, 
it is said, entered into in November 191-J. 
It has been argued that the defendant 
is a layman and could not appreciate the 

(1878) 3 xV. C. 1124 at p. 1131/; 4S L. J. Cli. V\ 
89 L. T. 173; 26 W. K. 865. 

(5) (1878) 8 Ch. D. 70; 47 L. J. Ch. 768; 38 L T. 
81 20W.B.294. 


advantages which, it is contended, the law 
gives him. We are not asked to say that the 
defendant is incapable of understanding 
or looking after his own interests, 
and the point here is a simple one for 
the party himself, whatever may be the 
difficulties which the Court has in some 
cases in ascertaining what was passing 
in the minds of others. The defendant 
has, however, only to a.sk himself whether 
it was agreed that he was in no wise 
to be bound until be had approved and, 
signed a contract. If this had been the 
fact, it seems to me incredible that 
it should not at once have occurred to the 
defendant, and when he was pressed by 
the plaintiff we should have expected the, 
i-eply; — “There is no contract. I have 
not signed and refused to sign any 
agreement.” 

What then are tlie facts':^ On the 15th 
November 1912 tlie defendant admittedly 
paid earnest money of Rs, 1,001. This 
payment was in itself evidence of a con- 
cluded contract. It i.s suggested that it is 
not but that payment of earnest money 
is merely a sort of guarantee tliat the 
buyer will seriously negotiate. This, I 
think, is not the case. If this earnest 
money was not concluding a contract, 
why do we find no provision for its 
disposal and refund:" Reliance is placed on 
the fact that it was not cashed directly 
by Mr. Coben, but made over to liis 
solicitor and cashed later. This, liowevei’, 
may well be due to the fact that Mr. 
E. M. D. Cohen intervened, when he 
found that the properly on which tlie 
Jewish School was placed was going to 
be sold away. Erom tbe letter of the 
5tb December 1912 itappears that ^tessrs. 
Sa.ssoon A Co. informed Mr. Gubbay that 
iMr. E. M. D. Coben was writing to him 
a’lout it. Mr. Gregory’s day-book shows 
that Mr. Cohen accepted the Rs. 1,001 as 
earnest money, tlie amount of which was 
admitteilly the jnevious .subject of discus- 
sion, and that it was after that arranged 
that an agreement should be prepared 
and submitted to Mr. llyam for his 
approval, tbe iiurchase to be completed 
within six weeks. Tlnit ^Ir. Ifyam 
Considered (lie acceptance of the eai^nest 
money closed the ti;ni.'^actions, appears on his 
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6vid6DC6. That Mr. Cohsn and Mr. Gragory 

considered the matter concluded is shown by 
their action in at once taking steps to 
get a power-of-attorney executed. On the 
20th i^ovember 1912 a draft was sent 
to the defendant for approval. After this 
the parties appear to have been waiting 
for the receipt of instructions from Mr. 
Gubbay as to whether he was prepared 
to cancel the sale, seeing that Mr. E. 
M. D. Cohen of the Jewish School, which was 
thereby likely to be displaced, was 
objecting to it. Mr. Gubbay, however, 
refused to cancel, and on the 28th 
December Mr. Gregory informed Mr. 
Hyam of the fact ‘*that he will not 
cancel the contract for sale” and asked 
for the return of the draft approved, 
without delay. The defendant was also in- 
formed of the arrival of the power-of-attorney 
authorising Mr. Cohen to act for Mr. 
Gubbay. To this the defendant gave no 
reply. According to hi.s ?ase all that 
he had to do was to write back and say, 
“there is no sale to cancel until I have 
approved the draft contract.” He did 
nothing and was again written to on the 
2nd January asking for return of the 
draft. He did nothing, and having given 
no reply he was again written to to the 
same effect on the 7th. He did nothing, 
and on the 13th January, Mr. Gregory 
wrote insisting on the sale and asking 
for return of the draft. This letter was 
not more successful than the rest and on 
the 15th January Mr. Gregory wrote 
again referring expressly to the agreement 
and saying that *Mr. Gubbay will not 
cancel the contract as you requested him 
to do.” Legal proceedings were then 
threatened. With reference to tlii.s letter 
I may observe that Mr, Hyam spoke 
to him about cancelling the contract. The 
defendant who appreciates the inference 
which may be drawn from the use of the 
word “cancel”, denies that he ever used 
that term to Mr. Gregory. It is note- 
worthy, however, that if this be so be 
did not deny what Mr. Gregory stated in 
the reply which he at length sent on 
the 15th January 1913. I will refer to 
this letter later. Its only importance here 
is the explanation which it gives of the 
delay tq which I have referred. According 


to Mr. Hyam he did not read the draft 
until about this date. He then states I 
did not write to you earlier because J 
was willing to let the Jewish School 
purchase the property, but, as I now 
understand, Mr. Gubbay is not on terms 
offered by them willing to sell, I am 
returning the draft.” As the learned 

Judge has pointed out, Mr. Hyam has not 
called Mr. E. M. D. Cohen to support 
his story and I am unable to understand 
how he could have thought that there 
was a possibility of sale to the Jewish 
Schcol, seeing that he had been definitely 
informed on the 28th December that Mr. 
Gubbay refused to cancel the sale. This 
is followed by an important letter of 
the 17th January, in which Mr. Gregory 
alleges that the draft sent was merely the 
formal expression of a concluded contract” 
and asking for its approval. To this the 
defendant replied on the 22nd Janoary in 
which letter he also as.sents to the 
position that there was a concluded con- 
tract though he disputed its terns; for 
lie .Nays In the circumstances it is open 
to your client, as he pleases, eitlier to 
accede to my terms which were agreed 
upon but which your client now wishes to 
vary or to file his action, but on my part I 
shall insist on your client performing his part 
of the contract upon the terms agreed.” 
In the face of these express words it 
does not seem to me to be possible to 
•say that there wa.s then no contract 
between the parties. In fact, as the 
learned Judge points out, it is the case of 
both parties that a definite agreement to 
sell was arrived at, the difference between 
them being as to its terms, Mr. Cohen 
also evidently thought that the contract 
was concluded for, as above stated, he at 
once set about to get the power-of-attorney 
under which the conveyance was to be 
executed. It was, however, both his 
wish and that of the defendant that what 
is called in the evidence the usual earnest 
agreement” should be drawn up, and on 
Mr. Cohen’s answers on this point reliance 
is placed. Mr. Cohen says that this agree- 
ment was to embody the special conditions 
as contained in Mr. Cohen’s letter and stat- 
ed by the defendant himself on the 15th 
and the usual terms as written by solicitors, 
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He says that the sale was concluded with 
Mr. Hyam personally on the 15lh and that 
all that was to be done was to insert the 
nsuaJ conditions.' Mr. Hyam says in 
answer to the question "you contemplated 
a written contract”? — "Yes.” It may be 
admitted that this was the intention of 
both parties. The question is, whether 
there was to be no concluded contract 
until the formal agreement was signed. 
That the parties did not then, whatever 
the defendant may now do, trouble about 
the other conditions is shown by Mr, 
Hyara’s letter of the 15th January in 
which no attention is paid to these matters, 
and the statement in his evidence that 
these were no part of his basinet's but of 
his attorney. Mr. Gregory says that the 
defendant told him on the 15th Novem- 
ber that terms had been finally arranged 
with Mr. Cohen who had accepted the 
earnest money and that the remaining 
clauses were the usual clauses in an 
earnest agreement. He denies the sug- 
gestion that he understood that this 
matter was subject to the preparation and 
approval of a formal contract”, and says 
that the formal conhract was only to in- 
clude and did in fact include the ordinary 
conditions of sale and purchase. If this 
be not the fact, the defendant could have 
called evidence to show that the terms pro- 
posed to be inserted were not, as he for the 
first time in the written statement alleges, 
usual conditions of sale iu Calcutta. The 
written statement (section 2) admits that the 
defendant agreed to purchase upon the 
usual terms of such purchases and sales.” 
Here I may observe, upon the defendant’s 
allegation that the draft contains terms 
which are not usual, that if it were neces- 
sary to decide this question it would be 
sufficient to point out that the evidence is 
all one way, there being notliing to contro- 
vert Mr. Gregory’s statement on this 
point. It does not, however, seem neces- 
sary to decide this point, for tlie plaintiff 
does not insist upon specific performance 
of the draft, conceding that if it bo the 
fact, which is not admitted, that there arc 
any terms therein which are not usual, 
the same could not be enforced acainst the 
defendant. It is obvious that specific per- 
formance could not be enforced except as 
to terms agreed upon, namely, those in the 
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third paragraph of the plaint. The draft 
was not signed and accepted. It is note- 
worthy in this connection that though the 
defendant does now object to some of such 
terras, he did not do so in his letter of the 
15th January. Like the objection that the 
execution of a formal agreement was a 
condition of the contract, this objection 
appears for the first time in the written 
statement. I should here mention that 
Counsel for the respondent stated that the 
terms of paragraph 4 of the plaint should 
run as follows: — ‘Should prepare a 
formal agreement in writing embodying 
the said terms and conditions and submit 
the same to the defendant for approval,” 
instead of should prepare a formal agree- 
ment in writing embodying the usual terms 
and conditions cf sale and purchase includ- 
ing the special conditions agreed upon as 
aforesaid and submit the same to the de- 
fendant for approval”, and he asked that 
three documents should be admitted in 
evidence, viz., the instructions for the 
plaint, original draft plaint in Counsel’s 
handwriting and a fair copy plaint. I 
thought that this application which was 
made after the close oftlie reply, came too 
late and moreover that the point was im- 
material to the decision. The agreement 
of which specific performance is sought is 
that stated in paragraph 3 of the plaint and 
stated to have been confirmed in the first 
three lines of paragraph 4. The plaintiff, 
as slated, does rot seek specific perform- 
ance of the draft agreement with all its 
terms and the sub-sequent allegations as 
to the preparation of a formal agreement 
in whatever terms they are stated, liave only 
a hearing on the question which I liave 
already discussed, namely, whether there 
was a contract at all until the formal agree- 
ment was drawn up. In a still more 
belated fashion, though the written state- 
ment does not allege uncertainty, hut on 
the contrary willingness to complete upon 
the term-s the '‘defendant had agreed to,” 
it was urged in argument that the contract 
is uncertain because the phra.-o "usual 
tei m.s and conditions i> uncertain 
[A'limwois V. lUiiis (o),. It would be 
sufficient to reply to tin's that there is un- 
rebuttcil evidence wind such conditions 
are, and, therefore, no uncortiiinty if we ac- 
cept Mr. (Jrejory’s evidoiice. Hut apart 
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from this, what the plaiutiff allecfes is that 
*• 

the agreement sought to be enforced is that 
stated in paragraph 3 of the plaint, and the 
arrangement arrived at sabseqaent to and 
after the concladed contract there mentioned 
did not form part of it. This is a sufficient 
answer to the reply that the vendor cannot 
waive such stipulation, for which the case of 
Lloyd V. Nowell (6) is cited*. That case, 
moreover, is distinguishable, for there the 
contract was to sell subject to the prepara- 
tion by the vendor s solicitors and completion 
of a formal contract.” T^is was, therefore, 
a term of tho contract itself in that case 
where it was held not to be for the benefit 
of the vendor only and, therefore, could not 
be waived by him alone. 

A new point has been raised on appeal, 
that the sale was free from encumbrances 
whereas there were some leases on the 
property. It appears from Mr. Cohen’s evi- 
dence that the property sold was subject 
to lease. The Jewish School were monthly 
tenants and the other leases expired in 
October 1913, that is, before the expiration 
of the year when the defendant was to get 
possession from the Jewish School and before 
the hearing of the suit. The first answer 
to this which is given by the respondent 
appears to me conclusive, m., the point 
was not raised in the pleadings, nor was an 
issue directed to the point, nor dees Mr. 
Hyam anywhere say that he did not know 
of the existence of the leases and if he had 
known he would not have purchased. The 
Court is not called upon to raise an objection 
of this kind which the party himself has 
not raised. But it was submitted that Mr. 
Hyam could not raise the point as he was, 
it is suggested, unaware of the leases. I do 
not believe that he was unaware, nor has he 
sworn that he was ignorant of them. 
Counsel for the appellant stated that Mr. 
Owen was the common agent for both 
parties, Mr. Cohen swears that the posses- 
sion was subject to the lease and that he 
told the broker, the common agent, of the 
tenancies affecting the properties. His evi- 
dence on this point is supported by Mr. Owen, 
who swears that he told Mr. Hyam “ exactly 
the terms which Mr. Cohen had proposed 
and he accepted them. ” Mr. Cohen says 

(6) (1895) 2 Ch. 744; 64 h. J. Ch. 744; 13 R. 712; 
3L.T. 154; 44W. R. 43. 
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that the term that property should be taken 
subject to lease was one of his expressed 
conditions. Mr. Hyam says that nothing was 
said about encumbrances without, however, 
mentioning the leases. That Mr. Cohen’s 
terms were as lie states, is borne out by 
the draft agreement which be banded to 
Mr. Gregory on the 20th November. The 
draft was sent on to Mr. Hyam on the 
same date. Paragraph 1 of the draft ex- 
pressly mentions that the property was sold 
free from the encumbrances but “subject also 
to the existing tenancies affecting the same.” 
Incidentally I may remark that Mr. Gregory 
was here distinguishing between encumb- 
rances and lease.s, the two terms not being 
always synonymous. This agreement must 
have put Mr. Hyam on notice even if he had 
not had actual information before. That 
Mr. Hyam read this agreement before suit 
I believe, for when be returned it on the 
15th January 1913 he took specific exception 
to two terms of the draft,. namely, the second 
touching interest and the last making the 
covenant not to build a mosque or temple 
to run with the land. It is noted further 
that the property which is the subject-matter 
of the suit adjoins a property of Mr. Hyam 
who was, therefore, likely to know what was 
the state of it. Nor is it in the least degree 
likely that Mr. Hyam, who is represented to be 
a person who speculates in land, did not make 
full enquiries as to the state of the property 
w'hieh he propo.sed to purchase. Again Mr. 
Hyam must have known from the draft agree- 
ment that the sale was subject to existing 
tenancies. If this had been for him the 
vital defect in title” now alleged, one 
would have expected him to have said at 
once: There are leases on the property. 

I was not told of them. The negotiations 
are off,” and this he would, one should have 
thought, have done the more readily see- 
ing that on other grounds he had sought to 
get the sale cancelled. That he did not, 
points to the inference that he was aware 
of the leases from the beginning. Not- 
withstanding all this no objection on this 
point was taken in the written statement 
nor issue raised thereon. Even if we were 
to make the improbable assumption that 
Mr. Hyam was unaware of the leases until 
the point was mentioned in the evidence, 
Mr. Hyam gave his depo.sitioa after the 
witnesses of the plaintiff and he does not 
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even then say that be was unaware of the 
leases and that if he bad known of them, 
he would not have purchased. It is true 
that a somewhat similar statement was made 
by his Copnsel here bat what Counsel says is 
not evidence, and is not accepted as such. 
Nor was the point sought to be made by 
amended defence, nor was it according to the 
respondent’s Counsel argued in the lower 
Court That this statement is likely to be 
correct is shown by tlie fact that there is no 
mention of a point which has been made so 
much of in appeal in the judgment of the 
learned Judge, nor is the point specihcally 
taken in the grounds of appeal. The point 
first arose in the last hearing before two 
Judges as a result of certain observations 
made by the Court, which were subsequently 
adopted as his argument by Counsel for the 
appellant. The point, therefore, in my 
opinion, cannot be taken now. Had it been 
taken in the first Court it might have been 
possible to lead evidence to show that it had 
no substance, as the facts to which I have 
referred themselves suggest. But even if 
the point were open there does not appear 
to me to be any substance in it. If there 
had been it would have been taken. In 
answer to the Chief Justice, Counsel for the 
respondent whilst submitting that the ques- 
tion did not arise said that if required to 
answer the question, he would say that the 
property was sold free from encumbrances 
but subject to the existintr tenancies as the 
draft says, but submitted that there was no 
contradiction having regard to the nature of 
the tenancies, the return on the money which 
they give, viz., 5^ per cent, and the fact that 
the tenancies had expired before the hearing 
of the suit. Further, that even if the leases 
were encumbrances, that was no defence if 
the plaintiff discharged them and offered 
them free of encumbrances. As .stated, these 
tenancies have long ceased to exist and 
cannot be any real defence. The real objec- 
tion, as I point out later, is that Mr. Hyani 
is unwilling to incur the odium of turning 
out the Jewish Ponr Sch«tt.l now in posses- 
sion of portion of tlie premisps. Doubtless 
the point might have had a legal bearing on 
the question, what was tlie contract between 
the parties, if it had Iteen laised. Put it was 
not and as I hav«^ said theie i> ru» evidence 
by Mr. Hyam tliat when he entered into 
negotiations he believtd he was negotiating 
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for purchase of a property free of existing, 
leases. Had this been the case and there was 
any substance in the objection, it would have 
undoubtedly been properly raised. Thedefend-, 
ant can have possession now, but he will not, 
take it because he does not wish to incur the 
displeasure of his community by turning the, 
Poor School out as he would be entitled to do 

if he accepted the property. 

As regards the evidence that the parties, 

were not ad idem,, it is sufficient generally to 
say that this must depend on the view the 
Court takes of tlm facts. If the evidence, 
given for the plaintiff is accepted the parties 
were ad idem, for that evidence shows that the , 

defendant understood what tlie terms were' 
and gave his assent to them. 

In my opinion these various objections fail 
and were an afterthought put forward to 
relieve the defendant of the obligati'.n into 
wliich he had entered, should he fail on the’ 
substantial part of his ca.se, to which I now 
turn. That question, is, assuming as I hold 
that there was a concluded contract, what 
were its termsr' 

But before doing so, 1 will deal with a 
point advanced in the argument, namely, 
when and where the offer was accepted and 
whether Mr. Owen Iiad authority to accept 
on the defendant’s be'mlf. 

Mr. Owen’s acceptance is contained in 
the letter of the 13th November 1912. Mr. 
Hyam swears that he “never gave liim autho- 
rity to write any .such letter and timt tlie first 
time lie saw it was on tlie 24th January l9lj; 
but that he never wi-ote repudiating his 
authority as he did not think it necossary.” 
He denied Mr. Gregory’s explicit statement 
that he showed him Mr. Owen’s letter at the 
interview of the loth. No doubt Mr. Gre- 
gory’s veracity was impugned in cross-examin- 
ation, it being suggested and denied that his 
day-books (in which this particular incident 
was not described had been characterised as 
fal.M’ entries in another case. It is also a 
ciiTUirisriinco in Mr. llyain'^ favourtlmt Air, 
Owen docs n-'t la collect ilii'- incident. But 
it is easier in the case of an incident of tlii.s 
kind to forget it tlian to l'one>tly .'Uppose that 
it t(»ok place win n it did not. It is Iiard to 
imagiim any alternative to the acceptance of 
Mr. Gregory’- positive statement than (hat 
he was (elli .• . nntiarli. I am ip able to 

hold this, iiur the harped Judge done 
so. The incident scL'iiis to I'e quite a pivoabie 
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trae. Is it likely that a conversation should 
be had between Mr. Cohen, Mr. Gregory 
and the defendant without any reference to 
the broker’s letter which was the basis of 
the contract? I think not. It appears also 
to be the fact that Mr. Hyam’s igrnorance 
of the contents of the letter till the 25th 
January was not put in cross-examination 
to any of the plaintiff’s witnesses. Mr. 
Owen admits that after writing the letter 
he did not show it to the defendant before 
sending it to Mr. Gregory, but he swears 
that he wrote it on Mr. Hyam’s authority, 
who suggested to him its terms in the form 
and to the effect in which it now stands. 
It is said that Mr. Hyam did not previously 
take exception to Mr. Owen’s authority. 
Jut I think there is nothing in this. For 
I think a fair reading of Mr. Hyam’s evi- 
dence is that Mr. Owen had authority to 
negotiate and settle but only on the terms 
which Mr. Hyam alleges. With this I deal 
later. For reasons which I give later also 
I hold that Mr. Owen had authority to bind 
the defendant as he purported to do by his 
letter: and that (on Mr. Gregory’s evidence) 
Mr. Hyam must be taken to have been aware 
of its terms. The question whether Mr. 
Owen was authorised to write the letter of 
acceptance is of .secondary importance in 
this case, for if the evidence of the plaintiff be 
accepted the defendant personally later on 
gave his assent to the conditions sought to he 
enforced against him. 

This being so, the facts stand as 
follows: — 

Mr. Owen was informed by Mr, Gregory 
of the plaintiff’s terms on the I3th November. 
Mr. Cohen was then informed by Mr. Gregory 
of the result of this interview. Mr. Owen 
accepted by his letter of the 13th November 
of which Mr, Cohen was informed. The 
latter confirmed tlie arrangement to Mr. 
Gregory on the 14th November. Mr. Owpn 
called at Mr. Gregory’s office on the loth 
with Mr. Hyam, when they said that they 
would call on Mr. Cohen to settle the terras 
with him and would .see him again later. 
(They are then alleged to have seen Mr. 
fcohen in the presence of Mr. Oareh and the 
contract was confirmed. After this both Mr. 
Cohen and Mr Hyara called at Mr. Gregory’s 
Office when Mr. Hyam told Mr. Gregory that 
fce was agreeable to Mr. Cohen’s terms. Op 



the same day it is said that the 6th January 
was fixed for completion. On the 2nd Mr. ' 
Cohen handed the draft agreement approved ' 
to Mr. Gregory who, as stated, forwarded it 
to the defendant on the 20th November. Now,: 
if this evidence be true the result is that' 
Mr. Owen on the 13th January accepted the 
plaintiff’s offer explicitly as regards all terms 
but two, and as to these implicitly. As re- 
gards these latter there was, it is .said, an 
acceptance though an imperfectly expressed 
acceptance. These two terms were, firstly^ 
(the defendant having agreed that he would 
not ask the Jewish School to vacate for 12, 
months from the date of execution of the 
conveyance) that the school was to remain 
on the same terms as heretofore. This was' 
not expressly stated but implicitly accepted,.^ 
because without it the condition would be 
nugatory since it would be open to the defend- 
ant to nullify the condition by changing and 
enhancing tlie rent to a point at which the 
school could not pay and remain This term 
was in any case, according to the evidence,' 
later expressly accepted. Nor does the 
defendant deny that tlje school were to have 
possession on the same terms; what he says 
is that he had no objection to that provided 
that the contract was not to be completed' 
until after the expiration of months. The 
second term imperfectly recorded was that 
there was to be a special power-of-attorney 
under which the conveyance was to be execut- 
ed. This is indicated though not expressed 
by the reference to six weeks.” This arose 
out of the conversation with Mr. Gregory, in 
which it was explained that as ilr. Gubbay 
was in England the contract could not, as he 
proposed, he executed in a month. 

The matter is one of no impcrtance and it 
is not contended that it is of any concern to 
Mr Hyam whether there w’as such a special 
power or not. The same remarks apply to 
the fixing of a definite date, the 6th of Janu- 
ary, which was done on the 15th. These 
terms were further, it is alleged, conti^’raed 
by the defendant personally on the 15th - 
with the evidence I deal later. It comes 
then to this, either there was an acceptance 
of the contract by Mr. Owen’.s letter express- 
ly and implicitly as to the terms mentioned 
(other than the actual date for execution) 
and an acceptance of this last term by the 
defendant personally on the 15th January 
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and an express contirmation by bim of the 
other terras on the same date; or if, as the 
defendant alleges, Mr. Owen had no authori- 
ty or his letter does not mean what the plaint- 
iff says he does, or if he says there was no 
implicit acceptance of the terms imperfectly 
recorded, then there was on acceptance by the 
defendantpersonallyonthe 15thinterras which 
have no ambiguity about them. I think the 
plaintiff is entitled to rely, as he does, not only 
on Mr. Owen’s letter wliich is regarded as 
the acceotance but on the subsequent oral 
conversations which, if true, more fully and 
clearly stafe and confirm that to which the 
letter refers. As first put before us there 
was some inaccuracy in the statement of tlie 
case by Counsel for the respondent which he 
subsequently corrected. As it now stands it 
is, in my opinion, in conformity with that 
pleaded. The appellant has submitted that 
there is a variance between pleading and 
proof in two particulars. The plaint alleges 
an agreement on the 13th November 
1912 between Mr. Cohen and Mr. Owen 

and a confirmation to the plaintiffs 
solicitors on the lotli. It is suggested 
that the case now made is an agree- 
ment witii Mr. Cohen on tlie I5t}i. Ibis 
argumeiitis, in my opinion, without foundation. 
The plaintiff relies on the agreement cf the 
13th, namely, the broker’s letter. What he 
says is that two minor terras which were im- 
plied but not e.xpressly stated in this letter, 
were clearly stated and confirmed on the 15tli. 
Confirmation was given to the plaintiff s 
solicitors on the return of the defendant and 
the broker from Mr. Cohen. The plaint omit.s, 
it is true, to state any reference to the inter- 
view with Mr. Cohen but this is an omission 
to plead evidence only. The confirmation to 
the solicitor alleged in the plaint is proved. 
Some reliance was placed on the fact that the 
learned Judge finds that an agreement was 


learned Judge holds, a definite, complete and 
binding agreement on the 15tb November. 

We are here led to a consideration of the 
question, what, if any, were the terms agreed 
upon by the parties!' I will take them in the 
order in which they are stated in the broker^a 
letter. Tlio acceptance of the general offer 
for the sale of the premises in suit for 
Rs. 1,3.3,000 is not disputed. The first of the 
disputed special conditions is stated in the 
letter as follows: -“Aly principal agrees to 
have no temple or mosque built on these pre- 
mises,” As these words are not in any way 
qualified they mean, in my opinion, what they 
in effect say and that is that a temple or 
mosque is not to be built by any one, whether 
the purchaser or others taking, through 
him. Tliis construction is strengthened by 
the wording of the ne.xt sentence he will 
not ask the Jewish School to vacate, etc.,” 
where the purely personal obligation is 
expressed as such. It is also supported 
by a consideration of the following facts. 
It cannot be matter of doubt upon the 
oral evidence and the day-book of Mr. 
Gregory that the vendor who is a Jew 
was insisting tliat the premises should not be 
used as a mo-'(|ue or temple and that no noisy 
or offensive business should be carriedon there, 
b?c.iuse the premises were near to the Jewish 
Synagogue. This is a permanent institution 
ami it is, therefore, reasonable to suppose that 
the vendor at least intended that it should be 
permanently protected. If he had it in his 
mind to bind the immediate purchaser only, 
the latter could have made the protection nuga- 
tory by selling the property the following day 
to some one else wlio might have built a mos- 
que or temple or created a nuisance on the 
property. I think also that .Mr. Hyani must 
have understood this. Whether he accepted 
the condition in this sense is another question 
to which I next refer. He must ba taken to 


arrived at between the parties on the 15th. 
But this does not seem open to objection, for 
the learned Judge had previously also held 
that the conditions had been previously agreed 
to when Mr. Owen wrote and gave .Mr. 
Gregory the letter of acceptance on tlie l3tli 
and when, as thclearned Judge liolds, both tlie 
solicitor and Mr. Cohen regarded the matter 
as concluded. The agreement evidenced by 
this letter was as to the terms expres.sed in 
tlie letter and with the two particulars so 
implicitly therein contained became, as the 


have done so for the following reasons. In 
the first place tliat is the construction which 
I put on tlie letter of Mr. Owf*n who, in my 
opinion, had authority from his principal. 
That the words of the letter as they stand 
mean this, is to some extent imlieatod liy Mr. 
ilyain .■> evidence. For he takes exception to 
the statement in the letter, which would be un- 


necessary if it merely meant what lie says he 
agreed to. l>ut the matter does leff rest there 
for the oral evidence for the plaintiff, if true, 
shows l:)oth the moaning of the words in Mr* 
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Owen’8 letter and that Mr. Hyam expressly 
agreed to the plaintiff’s conditions. Mr. Cohen 
expressly swears that the defendant in 
his presence agreed to a clan.se being 
inserted in the conveyance binding the land, 
that is, the purchaser’s assigns. This and 
other evidence of Mr. Cohen is charged by 
the defendant as being false and unless it is 
displaced is conclusive of the matter. Before 
ns it has beenargued that as the plaint pleads 
a confirmation between Mr. Gregory and the 
defendant, the confirmation spoken of in the 
evidence between Mr, Cohen and the defend- 
ant must be an invention. According to 
the plaintiff’s evidence it is a fact that the 
defendant did confirm to Mr. Gregory the 
plaintiffs special conditions. I may here 
refer to Mr. Gregory’s evidence and his 
day-book. So far then the plaint is not at 
variance with the evidence. We are, however, 
asked to say that because the plaint did not 
plead confirmation to Mr. Cohen, therefore, 
such a confirmation did not take place. In 
the first place, it is in a high degree unlikely 
that no confirmation was given to Mr. Cohen. 
This latter was not some stranger but the 
person acting for the vendor in England who 
knew the vendor’s mind and intentions and 
had full authority to give effect to them. Mr. 
Gregory on the other hand was merely the 
solicitor of the vendor who in all matters would 
have to refer to the latter’s agent, Mr. Cohen. 
It is, therefore, in a high degree probable that 
the defendant saw and spoke to Mr. Cohen 
and if he did it does not seem to me to be 
likely that at such interview, the latter w'ould 
omit to discuss the special terms on which 
alone the sale was to take place. Mr. Cohen’s 
evidence is farther .supported by that of Mr. 
Gregory and his day-book. Tlie latter states 
that on the I5th November ilr. Owen and 
Mr, Hyam called on him and they said 
they would call on Mr. Cohen, settle the 
terms with him and see Mr. Gregory 
again. It is true that Mr. Owen does not 
seem to recollect having seen Mr. Gregory 
twice with the defendant. Bat as against 
what is possibly a lapse of memory on his part 
we have a reliable contemporaneous record in 
the day-book. That they did see Mr. Cohen 
is sought to be proved by the latter evidence 
and that of Mr. Gareh. As regards the latter’s 
evidence it might have beenaqaestion had we 
been sitting as a Court of first instance, whe- 
ther it is sufficiently proved that Mr. Gareh 


was there. Mr. Gareh is a young assistant 
who would not ordinarily be present unless 
sent for. He himvself says that be cannot re- 
member whether he was present when the de- 
fendant arrived nr went in afterwards or whe- 
ther he was sent for. Mr. Owen says Mr. 
Gareh was not there Hhat is, during the in- 
terview) and that he was sent for at the con- 
clusion to accompany them to Mr. Gregory. 
That he did this there is no doubt. Mr. Cohen 
on the other hand supports Mr. Gregory when 
be says Mr. Gareh was present. The learned 
Judge has accepted both Mr. Cohen and 
Mr. Gareh’s evidence and I see no suffi- 
cient reason for differing from him, the more 
particularly that I disbelieve the defend- 
ant’s case as put in the cross-examina- 
tion of Mr. Gareh that no terms what- 
soever (other than the amount of earnest 
money) were discussed between Mr. Hyam 
and Mr. Cohen.” Mr. Gregory also says, 
though this evidence is not of much ac- 
count, that Mr. Gareh told him that the 
matter had been discussed before Mr. 
Cohen. Mr. Owen also says the terms 
were verbally agreed to between the de- 
fendant and Mr. Cohen. Mr. Gregory 
next deposes that the defendant came to 
him saying that they had arranged the 
terras finally with Mr. Cohen and thatthey 
were agreeable to his special conditions, 
which to the best of his belief were men- 
tioned in detail. Mr. Gregory says that on 
that day he had shown the defendant Mr. 
Owen’s letter and that tlie defendant did 
not repudiate Mr. Owen’s authority, but 
said he would have no objection to give a 
personal covenant. He then naturally said 
that the defendant must speak to Mr. 
Cohen direct on the subject as his own 
instructions on the point were peremptory. 
He says, however, that when they came 
back (and in this he agrees with Mr. 
Cohen) the defendant agreed that the co- 
venant should run with the land. As 
against this evidence tliere are two circum- 
stances wliich are relied upon for the de- 
fendant. Mr. Gregory’s day-book runs: 
’ and that he would not convert the pre- 
mises into a mosque or temple” and next 
in his letter of the 17th January 1913 he 
writes; This point (personal covenant) was 
discussed and you made no qualification 
restricting the covenant”, no mention being 
made of the express agreement referred to 
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in the evidence. Mr. Gregory^ explanatwn 
is that in the day-book matters are not 
eompletely stated and that there was an 
omission in the letter. So far as they go 
it mast be conceded that these two points 
favour the defendant. The question is, 
however, whether in this appeal they are 

sufficient to displace the other facts to which 

} have in part referred, including the posi- 
tive direct testimony for the plaintiff whic 
is such that it must be either true or fa se. 
I cannot believe that al of it which the 

defendant traverses was due to mis-recolle - 

tion or mistake. Further, Mr. H yam says 
that he agreed to and understood there 
was to be a personal covenant and accord- 
ing to bis evidence be expressed bimself 

in these terms. It was then that Mr. 
Gregory said “no, no I must put it in the 

agreement.” This appears to me to indicate 
what Mr. Gregory says about the question 
of the personal covenant. It was to go in 
the agreement because as Mr Cnhen says 
“it was to go with the title-deeds binding 
him for ever.” That it was at least so 
4 inderstood, is shown by the fact that the 
draft was drawn up in this way on tlie 
,15th and was not repudiated by the defend- 
ant to whom it was sent on the 20th 
November until the 15th January following. 
According to Mr. Hyam’s^ evidence on the 
other hand when asked, “do you say Mr. 
.Oohen, when asked, did not say a single word 
as regards the conditions?” he answers 
“absolutely nothing— not one word.” As I 
have said, that and the story that Mr. 
.-Gregory only said “what about the mosque 
and temple” does not seem to me a likely 
tale. I roay here point out that whilst the 
;defendant asserts that what Mr. Cohen has 
said on this point is “absolutely false”, such 
a ca.se was not put in cross-examination to 
.the latter. On the contrary ilr. Sircar’s 
question at page 37, line 4. as.sumes that 
there was in fact a conversation between 
Mr. Hyam and Mr. Cohen on the subject 
-of the mosque and temple thougli the 
parties were at variance as to the terras of 
it. If, as Mr. Hyam says, the question of 
building a mosque or temple was dropped 
directly it was ascertained that he, a Jew, was 
the purchaser, how is it that according t: 
his evidence Mr. Gregory insisted upon the 
londition appearing in the draft and its 



appearance there? Mr. Hyara’s suggestion 
that there were to be two agreements, seems 
a new case. 

Some of the considerations above men- 
tioned apply also to the second and other 
terms of Mr. Owen’s letter. The second 
runs “or tocau.se any nuisance to the Jewish 
Synagogue.” If these words stood alone they 
would, in my opinion, cover the condition as 
stated' in the plaint. But they do not 
stand alone. Mr. Hyam’s case is that the 
“question of nuisance was never discussed^, 
-never put to me.” As against this we have 
the following facts. Mr. Gregory’s day-book 
of the 13th November shows that Mr. 
Coheri was insisting that the purchaser 
would not “carry on any noisy or offensive 
business.” This is, however, not repeated 
in the note made as regards the broker’s 
visit which followed. Mr. Cohen spoke 
on the subject to Mr. Owen. The latter 
embodied it in bis letter of the 13tb 
November. He swears also that be told 
Mr. Hyam that the premises should not 
be made a source of nuisance to the 
Synagogue; that he told the latter all the 
terms Mr. Colien proposed and that the 
defendant accepted them. Mr. Cohen says 
the defendant agreed to these conditions. 
Mr. Gregory enters in his day-book of the 
15th November “that the defendant agreed 
not to do any act which would be a nuisance 
to the Jewish Synagogue,” and deposes to 
the same effe'’t saying that the defendant 
told him that “he would not cause any tin 
shop or anything of that kind or other 
things to make a noise there which would 
be a nuisance.” Ho embodies a provision 
in the draft regarding a subject whicli Mr. 
Hyam says was never discussed and 
subsequently asserts the agreement in his 
letter of the 17th January. It seems to 
be impossible on these facts to hold that all 
this evidence is either untrue or mistaken 
and that, as Mr. Hyam says, the subject 
was never discussed at all. The letter of 
Mr. Owen affords strong corroborative 
evidence that it was discussed and that the 
letter in this and other respect-s states the 
plaintiff’s case, is shown by tlie defendant’s 
exception to it as disagr* eing not only in 
form hut in -‘Julistance from what he gave 
Mr. Owen nutliority to accept. 

The ne.xt term was that he will not ask 
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the Jewish. Sohool to vacate for 12 months 

from the date of execation of the conveyance. 
Learned Oouhsel for the respondent does 
not, haying regard- to the circumstanees 
and- time which has elapsed, insist upon 
this- term but says it was agreed upon. 
Irhe letter is imperfect in that it does not 
expressly state “on the same terms and 
conditions under which they (the school) 
were then occupying the same.’ I should 
myself, as I have said, have thought this 
was implied. For the obvious desire was 
to benefit and give time to the school 
and unless it was allowed to remain on 
the . same terms, the provision might have 
been rendered nugatory by asking a rent 
or imposing other conditions which would 
oblige the .school to vacate. That, however, 
the defendant agreed to this is shown by the 
Widence of Mr. Gregory and his day-book 
and of Mr. Cohen. Mr. Owen says he 
•has no recollection whether the terms were 
discussed. He, however, speaks to the term 
■‘from the date of execution of the 
conveyance” and Mr. Gregory’s evidence is 
that Mr. Owen’s letter was shown to the 
defendant and that the only term which the 
latter attempted to get conceded was the 
iquestion of personal covenant not to build, 
^with which I have already dealt. The plaint- 
iff’s case is also stated in ilr. Gregory’s 
letter of the 17th January. The defend- 
ent’s' contention is set out in his reply of 
the 22nd January where be says he agreed 
to defer completion of purchase for a year. 
But if so, what had the defendant to do 
with the school? He could not interfere 
with the tenants until his purchase was 
.completed and he became owner, of the 
property. And if so, any stipulation on 
the point was unnece.ssary. Mr. Hyam s 
statement that “not a word” was said at 
the interview with Mr. Gregory about the 
■school is contradicted by Mr. Gregory’s 
evidence, his day-book and the letter he 
wrote on the 17th January. The last term 
was as to the date for completion of con- 
veyance which was fixed in the broker’s 
■letter as six weeks from the date of exe- 
cution and was sub-equently fixed on the 
15th November for the 6th January 
following. This the defendant denies but 
the plaintiff’s case is made out as to the 
letter hy Mr. Owen, and as to the 6th Janu- 
^r^ hj Mr. Gregory, bia day-book, Mr. 


Gareh and Mr, Owen. According to the 
latter his letter was written under the 
defendant’s instructions. Six weeks from 
the date of the contract would expire bj^ 
the beginning of January and so, Mr. 
Gregory says, the 6th January was fixed 
as the exact date. The last point which 
waa somewhat faintly referred to is the 
term under which a conveyance was to be 
accepted under a special power-of-attorney, 
the vendor being in England. This is 
referred to in Mr. Gregory’s day-book anc| 
his evidence. 

In short the question presents itself to 
me as a question of fact and the credibility 
of the plaintiff’s witnesses. Mr. Owen, 
the broker, swears that he wrote the letter of 
acceptance under instructions from Mr' 
Hyam who “suggested to me the terms to 
write to Mr. Gregory.” The first que.stion 
is, therefore, whether Mr. Owen is to be 
believed on this and other points of the 
case. Nextly Mr. Cohen, who so far as I 
pan see has no personal interest in the 
matter, swears that the defendant per- 
sonally agreed to the terms and Mr. Gregory, 
the solicitor, swears that Mr. Hyam con- 
firmed the acceptance of these terms to him 
and that he (Mr. Gregory) further showed 
the defendant the broker’s letter. Again, 
the question is whether these witnesses are 
speaking the truth or not. It is quite 
impossible that all these witnes.ses should 
be mistaken as to all the matters on which 
reliaoce is laid on behalf of the plaintiff. 
Nor does Mr. Hyam suggest that, for he 
expressly in his evidence charges Mr. 
Cohen’s evidence to be “absolutely false” 
and seems to make the same suggestion 
against the latter’s solicitor and his day- 
books, which in cross-examination were 
alleged to have been characterised as false 
in another case. We are asked to dis- 
believe all this evidence on the strength of 
Mr. Hyam’s denial. The learned Judge 
who heard the evidence has not done so, 
nor am I able to hold that he is in so 
holding wrong. The reasons which have 
led to that denial have, in my opinion, 
been correctly surmised by Mr. Justice 
Chitty. 

Mr. Hyam, though himself a Hebrew, does 
not at first appear to have thought of 
or troubled hira-self about the consequences 

of his purchase of the Jewish Poor School 

» 



72 


INDIAN CASKS. 


[U15 


HTAM V. OCBBAT. 


and as regards the covenant against 
bailding a mosqne and temple he speaks 
of it as “personal to him,” and Mr, Cohen 
who was “prejudiced.” Later on, as is stated ’n 
Exhibit E., Mr. E. M. D. Cohen, the mnnager 
of the Poor School, learning of the proposed 
sale, went to Mr. Hyam “and had a big 
row with him” and so much so that the 
latter wished to cancel the contract. As 
appears from Mr. Gregory’s day-book of 
the 29th November, Mr. Hyam called on 
the former and said that Mr. L. M. D, 
Cohen liad raised obstacles in ^the way 
of his purchasing the property, that ^ he 
was quite disgusted with the whole affair , 
and that he would be prepared to cancel 
the contract. This is admitted. Correspond- 
ence then took place with Mr. Gubbay, 
the plaintiff, who, however, refused to cancel. 
On the 8th January 1913 the Solicitor’s 
day-book shows that Mr. Hyam again called 
and stated that he would rather not 
complete his purchase “as the whole of the 
Jewish community were against his doing so.” 
Mr. Hyam in his evidence refers to Mr. E. 
M. D. Cohen speaking of the ‘ curses of the 
Jews being heaped on his head.” Then on 
the 22rid January Mr. Hyam wrote to 
Mr. Gregory that he insisted on vacant 
possession for I would have none of the 
trouble, worry and expense, not to mention 
the odium, for having to turn out a 
charitable and communal institution from 
premises in which it had made its home 
for 40 years.” It appears to be this, and 
not the numerous objections taken later, 
why the defendant attempted Ito back out 
of lii.s contract. It is true that he had 
previously taken an objection to the cove- 
nant running with the land but according 
to the evidence this objection was not per- 
sisted in. If it wa.s, why did the 
negotiations hang on from November 13th, 
1912, till towards the clo.se of January 
1913? It is quite clear that the plaintiff’s 
agent was insisting on the covenant and 
if, as is suggested now, the point was vital 
to the defendant and not given up by him, 
the negotiations would have come to a 
close. That they did not, suppo'-ts tlie 
plaintiff’s case that the ol jection though 
taken was given np. Nor i.s there any 
evidence in support of he suggestion now 
made, that Mr. Hyam would not Iiave 
agreed to conclude the contract before he 


got possession of the school premises as 
his money would be lying idle. ^ Mr. Hyam 
in his evidence does not take this objection. 
The real objection which he had was that 
stated to Mr. Gregory and the rest is an 
afterthought, with a view to avoid an 
agreement which I hold is binding on him. 

In my opinion, the appellant has estab- 
lished no sufficient ground for reversing 
the decision of Mr. Justice Chitty that 
the plaintiff had proved and was entitled 
to have specific performance of the contract 

pleaded. 

The appellant has not, in ray opinion, 
established grounds for the reversal of the 
judgment and decree against him and I 
Avould, therefore, dismiss this appeal with 

costs. 

Mookerjee. J.— This appeal is directed 
against a decree made by Mr. Justice 
Chitty for specific performance of a con- 
tract for sale of land in Calcutta. The 
substantial question in controversy between 
the litigants is, whether there was a con- 
cluded contract in respect whereof specific 
performance may be directed by the Court. 
The trial Court has pronounced in favour 
of the plaintiff. That decision has been 
assailed by the defendant, and we have been 
invited to hold that there was no completed 
contract between the parties, as they 
contemplated a formal agreement which 
was never executed, and as they were not 
even of one mind with regard to material 
terras of the proposed agreement while the 
negotiations were in progre.ss. 

It is well settled that the fact that the 
parties intended to embody the terms of 
their contract in a formal written agree- 
ment, is strong evidence that the nego- 
tiations prior to the drawing up of such 
writing are merely preliminary and not 
understood or intended to be binding. If 
it is definitely expressed and understood 
that there is to be no contract until the 
formal writing is executed, tliere is plainly 
no binding agreement formed until this 
provision is complied with. It is also 
true that if all tlie terms of the agree- 
ment iinve not been settled and it is 
understood tliat these uii'^ettled terms are 
to be determined by the formal contract, 
there is no binding "bligation until the 
writing is executed. But if the oral agree- 
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ment or written memorandum is complete 
in itself and embodies all the terms to be 
inserted in the intended formal writing, 
ft binding obligation is 6xed on the parties, 
unless it is underwood and intended that 
such contract shall not become operative 
until reduced to writing. These principles, 
which in their application give rise to 
questions of considerable nicety, are illustrat- 
ed by decisions of the highest authority, to 
some of which reference may usefully be made 
here. In Ohinmck v. UarcMmess of fll.y 
(71, the defendant’s solicitors wrote to the 
plaintiff, naming the price for an estate 
about which they had been negotiating, 
the plaintiff wrote a letter in which he 
to SIV6 tli 0 pric 0 nfiinod, find thon 
added, “l shall be obliged if yoa will 
forward me the usual contract.” reply, 
the defendant’s .solicitors wrote, ' we have 
been instructed by the Marchioness of 
Ely to proceed with the sale to you ^ of 
these premises. The draft contract is being 
prepared and will be forwarded to you 
for approval in a few days.” Lord Westbury, 
L. C., held that so far the parties were 
in treaty merely, and that without the 
execution of the draft mentioned, there was 
no contract concluded. In Bonneivoll v. 
Jenkins (5) , the defendant’s agents offered 
certain premises for sale. Ihe plaintiff 
wrote to the agents, making an offer of 
£800 fnr the estate. The agents wrote in 
reply as follows:— “We are instructed to 
accept your offer of £800 for these premises 
and have asked Mr. Jenkins’ solicitor to 
prepare contract.” The Lord Justices of 
Appeal held that there was a ^concluded 
contract. Thesiger. L. J., said;— The mere 
reference to the preparation of an agreement 
by which the terms agreed upon would 
be put into a more formal shape, ^ does 
not prevent the existence of a binding 
contract.” In Eossiter v. MiUer (S), there 
was much correspondence about a sale of 
certain lots of land, and the question arose 
whether the correspondence showed a com- 
pleted contract without the formal draft 
whioh had been referred to in^ some of the 
letters. James, L. J., said “The reasnn- 
able view of the case is that the parties 

fYl (1865' 4 De. G-. .T. & S. 63S; 11 Jar. (n. s.' 329; 

12 L. T. (n. s.) 251: 13 W. R. 597; U6 R. R. 495; 46 

E R. 1066: 2 H. & M. 220; 34 h J. Ch. 399. 

(8) (1877) 5 Ch. D. 648; 46 L. J. Ch. 737. 


intended the signing of the formal contract 
to be a condition precedent.” Coleridge, 
C. J., said :— “if a set of terms are agreed 
upon in writing, they constitute a contract, al- 
though it tnay be the intention of the parties 
that they should be put into a more formal 
shape; but here, a set of terms never was finally 
agreed to.” Baggallay, L. J., said:— The 
letters left the defendant arightto believe that 
the signing of a formal contract wasnecessary 
to create a binding agreement.” When the 
case of Rossiter v. Miller (4) Avas taken on 
appeal to the House of Lords, Lord 
Hatherley said:— “Although the corre- 
spondence may not .set forth, in a form 
which a solicitor would adept if he were 
instructed to draw an agreement. ..between 
tlie parties, yet, if the parties to the 
agreement, the thing to be sold, the price 
to be paid, and all those matters, be 
clearly and distinctly stated, although only 
by letter, an acceptance clearly by letter 
will not the less constitute an agreement 
in the full sense between the parties, 
merely becau.se tiiat letter may say, we 
will have this agreement put into due form 
by a solicitor.” Lord O’ Hagan said:— The 
correspondence gives no colour to the sug- 
gestion that the contract was not final, 
and was not considered to be final by all 
the partie.s to it, because the formal 
agreement embodying its already settled 
terms had not been furnished.” Lord 
Blackburn said:— “The mere fact that the 
parties have expressly stipulated that there 
shall be afterwards a formal agreement 
prepared, embodying the terms, which shall 
be signed by the parties does not, by itself, 
show that they continue merely in negotiation. 
It is a matter to be taken into account in 
construing the evidence and determining 
whether the parties have really come to a 
final agreement or not. But as soon as the 
fact i.s established of the final mutual assent 
of the parties so that those who draw up 
the formal agreement have not the power to 
vary the terms already settled, I think the 
contract is completed.” In the course of 
the same speech, Lord Blackburn further 
said “Parties often do enter into nego- 
tiation, meaning that, when they have (or 
think they have) come to one mind, the 
result shall be put into formal shape, and 
then (if. on seeing the result in that shape, 
they find they are agreed) signed and made 
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bipding; bnt that each party is to reservtt 
to himself the ri?ht to retire, if, on look- 
ing at the formal contract, he finds that 
thongh it may represent what he said, it 
does not. represent what he meant to say. 
Whenever, on the true cnnatrnction of the 
evidence, this appears to be the intention, 
I think, the parties ought not to be held 
bound, till they have executed the formal 
agreement.” In Ridgwat/ v. Whartnii (2), 
Lord Cranworth, L. C., said:— If parties 
have entered into an agreement, they are 
not - the less h^und by that agreement 
because they say, we sent it to a solicitor 
to have it reduced into form ; but when 
the parties negotiate and do not say so, 
the mere fact that they do send it to a 
solicitor to have the matter reduced into 
|orra, affords to my mind generally cogent 
evidence that they do not intend to bind 
themselves till it is reduced into form. 
The circumstance that the parties do in- 
tend a subsequent agreement to be made, is 
strong evidence to show that they did not 
intend the previous negotiations to amount 
to an agreement.” Lord W^nsleydale said 
in the same case : — These cases often 
occur in Courts of Law, and the question 
then always is, whether the parties mean 
to embody the contract, made by parol, 
;in writing? If they do, notln’ng bind.s them 
till it is written. If they enter into a con- 
tract with a view to a written agreement, 
nothing will hind them hut that written 
agreement, and that quite independently of 
the Statute of Frauds applying to all agree- 
ments.. ..If the parties agree finally to be 
bound by any terms and then, for the sake 
of preserving a memorial, having agreed to be 
bound by the original terms, they get a docu- 
ment drawn up, there is no doubt that they are 
bound by the original terms. An agreement to 
be finally settled must comprise all the 
terms which the parties intend to introduce 
into the agreement. An agreement to enter 
into an agreement upon terms to be after- 
wards settled between the parties is a con- 
.tradiction in terms. It is absurd to say 
.that a man enters into an agreement till 
the terms of that agreement are settled, 
until those terms are settled, he is pto ' 
fectly at liberty to retire from the lorgnfn." 

In Rummensv. /?ofc (3), where an * tier 
to sell a piece of land at a certain price was 
.accepted, it was ruled that there was no 


completed contract as the letter by which 
the offer was made stated that there would 
be the u-sual clauses in a contract and some 
limitations as to the length of the title and 
other minor details. Knight Bruce, L.J,, 
; — “What are the usual clauses in a 
contract for the sale of land? They differ 
almost incessantly; they differ according to 
the state of the title, the conveniences, the 
fancies and the wishes of mankind, and 
the particular situation, convenience and 
inconvenience belonging to the estate.” 
To the same effect are the decisions in Fon 
HatzfehU Wrldfinburg v. Alexander (1), 
Uoyd V. Nowell (6', Jones v. Dani I (9), 
Winn V. B:dl (10), Oxford v. Provand (l -)^ 
Brien v. Sxeainson (12), Page v. Norfolk 
(13), Watson v.lMcAUiim (14 and Clark 
V. Brxhinson (15). It is needless to multiply 
authorities, but reference may be made to the 
following observation of Lord Selborne in 
Hussey V. Horne-Payne (16): — A contract 
established by letters may sometimes bind 
parties who, when they wrote those letters, 
did not imagine that they were finally 
.settling the terms of the agreement by which 
they were to be bound; and it appears to me 
that no such contract ouglit to be held 
established, even by letters which would 
otherw'ise be suflficient for the purpose, if it 
is clear, upon the facts, that there were other 
conditions of the intended contract, beyond 
and besides those e.vpressed in the letters, 
which were still in a state of negotiation only, 
and without the settlement of which the 
parties had no idea of concluding any 
agreement.” Lord Cairns, L. C., in the same 
case aflfirmed the important principle that 
where a Court has to find a contract in a 
correspondence, the whole of that which has 
pas.'^ed between the parties nuist be taken 
into consideration; a line cannot be drawn at 
one point of the negotiations, conducted 


(9) (1894) 2 Ch. .832; 03 L. J. Ch. 562: 8 R. 579- 70 
L. T. 588; 42 W. R. 687. 

1 10) (1877) 7 Ch. D. 29; 47 L. J. Ch. 139; 26 W. R. 
230. 

CD (l‘^6^)2P. C.J35: 5 Mooro P. C. (n. s.) 150; 
16ER.472. * 

(12 1 L. R Ir. 1.35. 

113' {18:4) 70 L. T 23. 
n il (19112) ST L T. .547. 

(15) , I' 03) 51 W. K 443. 
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leetfnga between the parties without regard 
Z the sequel of the negotiations which may 
'nhinly show that terms of the inten'te't 
Seement. of ereat practical imoortanee and 
Xirded on both sides as such then remained 
unsettled and were still the subject 
negotiation between them. 

From these expressions of judicial opi- 
nion it is clear that, after all, the question 
is mainly one of intention. If the party 
sought to be charged intended _ to^ close a 
-Lntract prior to the formal signing oU 

written draft, or if he signified such anin- 
rention to tl'e other party, he will be bound 
hy the contract actually made, though the 
signing of the written draft be omitted. 

If on the other hand, such party neither 
had nor signified such an intention to close 

the contract until it was t“"y 
in a written instrument and attested by 
signature, then he will not be bound unUl 
ihe signatures are affixed. As was said in 
iio! V. Minsov (17). the question in 
Zh cases always is, did the parties mean 

to contract by their correspondence or were 

they only settling the terms of an agreemen 

into which they proposed to enter after all 

its particulars were adjusted, which 
then to be formally drawn up and by wliieli 
alone they designed to be bound? The ex- 
nression of this idea may be attempted in 
other words; if the written draft is viewed 
by the parties merely as a convenient 
memorial or record of ‘heir previous con- 
tract its absence does not affect the bind- 
ing force of the contract; if however it is 
viewed as the consummation of the nevjv 
tiations. there is no contract u.i il tl e 
written draft is finally signed. To deter- 
. mine which view is entertained m any 
particular case, several circumstances may 
be helpful, as for example, whether the 
contract is of that class which are usually 
found to be in writing, whether it is ot 
such a nature as to need a fermal writing 
for its full expression, whether it has tew 
or many details, whether the amount in- 
volved is targe nr small, whether it is a 

common or 

negotiations themselves indicate that a 
written draft is contemplated as a final 

(17) U AUen 242, 


con-ilasion of the negotiations. Tf a written 
draft is proposed, suggested or referred to 
daring the negotiations, it is some evidence 
that the parties intended it to be final clos- 
ing of the -‘ontraet. Still, with the aid of all 
rules and expositions of principles, the solu- 
tion of the quostion in concrete cases is often 
difficult, doubtful and sometimes unsatis- 
factory. A good illustration of the uncertainty 
inherent in the subject is afforded by 'the 
case of Sossiter v. Miller (4), where 
Coleridge, C. J., James, L. J., and 

Baggallay, L. J., were clear that there was 
no contract for want of a formal draft, while 
Cairns, h. C. Lord Hitherly, Lord 
Blackburn and Lord Gordon, no less able and 

eminent jurists, were confident in thecontrary 
opinion. We come now to the consideration 
of the circumstances and correspondence m 
this case in the light of the principles 

esohined. . 

The plaintiff Gibhav is the owner of 

premise., 8 an t 7/1 Pollock Street and 1 

Minsook Lane in Calcutta. f 

these i.s in the occupation of the Calcutta 
J-wish School as tenants at a monthly rent ot 
Rs. 300; the others consist ot a f!'’down 
and a Inwer-ronmed house. The plaintiff 
resides in London, and emoloyed R. 

M Cohen to sell these premises tor 
Rs. , v-i 000. Cohen instructed a house-broker 
Oweiitofind a purchaser. Owen negotiated 
with the defendant Hyam, who was 
speculating in the purchase of lindel property 
in Calcutta, {.or the purpose of Inildmg 
operations. Owen appears to have intimited 
to Hyam that the sale w.onld be subject 
to two conditions, that no 

temple or mosque would be bu H on 
th.e site, and svmlhi, that the p'sses- 
sim ot the .Jewish School wmU nit be 

diitu'-hel tor a year. Hyam agree 1 to these 

onulitions as he interpreted them. On the 
l3th November 1912, 0 .ven wrote ti Greg iry 
the silioitor of the plaintiff, and intimited 
to him that he had found a purchaser ot 
the property who was willing to piy the 

price demanded and had agreed not to h.ive 

a temple or mosiue on the site, imr to cans’ 

,„V nuisan’e to the Jewish Synig, gin 

Bethel and alsi nit to ask th ■ e 
School to vacate for Idminths fro n the 
date of execution ot the conveyance, the 
broker added that the time to execute and 
complete the conveyance would be six weeks 
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from ibe date of tbe contract, sabject to 
approval of titles, and requested that 
conBrmation by the vendor mi^fht be obtained 
in the course of the day, if possible. It is not 
quite clear on the evidence whether, before 
the institution of this suit, defendant was 
aware that a letter in the terms mentioned 
had been written by the broker to the 
solicitor. Gregory asserts that he read it 
ont to Hyam in the presence of Owen, 
but the latter has no recollection of the 
incident; Owen, at any rate, did not show 
the letter to Hyam, who denies all 
knowledge of it before suit. Gregory wrote 
for instructions to Colien, who, on the day 
following, verbally confirmed tbe arrangement, 
subject to the payment of Rs. 6,000 by the 
purchaser as deposit money. This appears 
from the entrievS in the day-book of the 
solicitor under dates 13tli and 14th November; 
entries in this day-book, it may be added, 
were made by a clerk in the office of the 
solicitor at the end of each clay. Up to 
this stage, Owen does not appear to have 
disclosed the name of the intending purchaser, 
and Hyam had not met either Cohen or 
Gregory. On the 15tli November, there were, 
according to the plaintiff, four interviews 
between various persons in connection 
with the proposed transaction: three of 
these are said to have taken place in the 
office of the solicitor and one in the office 
of Cohen. The first interview in point of 
time took place in tlie office of Gregory, 
where Owen, Hyam and Gregory are 
alleged to have been present, but Hyam 
cannot recollect that this interview did in 
fact take place. At tiie second interview, 
which took place in the office of Cohenj 
there are said to have been present ()\ven, 
Hyam, Cohen and Gareh, an assistant of 
Coiien employed to look after the properties 
of Gubbay. Owen and Hyam both deny 
that Gareh was present when the conversation 
took place; according to them, Gareh was 
sent for by Colien, and merely asked to 
accompany Owen and Hyam to the office 
of Gregory; this version seems probable. The 

third interview was in the office of Gregory 

when Owen, Hyam, Gregory and GarJli 
were present. The fourth' interview ^^as 
in the office of Gregoiy, between the 
defendant, Gregory and Gareh, and the 
defendant, as may be expected, denies all 


' knowledge thereof. What is alleged by 
the different witnesses to have taken place at 
these interviews appears from theirdepositions 
and the version of Gregory may also be gather- 
I ed from the entry in his day-book. There ia 
1 a wide divergence between the witnesses 
in the accounts they profess to give of what 
was said by the different persons at these 
interviews; this is not surprising, as the 
witnesses were endeavouring to narrate 
conversations which had taken place nearly 
fifteen months before they deposed in Court, 
But this much is clear that Hyam paid a 
cheque for Rs. 1,001 as earnest money, 
which Cohen and Gai'eh had agreed to 
accept, and it was arranged that Gregory 
sliquld prepare an agreement to be submitted 
to Hyam for approval. Gregory appears 
to have prepared the draft agreement on that 
very day and sent it to Cohen for approval. 
Cohen returned the draft approved on the 
20tl! November and Gregory sent it on to 
Hyam at once for his approval. The evidence 
does not show that there was any commu- 
nication between the parties between that 
date and the 2Sth December when the 
power-of-attorney of Gubbay was received 
from England. Gregory informed Hyam 
of the receipt of the power-of-attorney 
and requested the return of the draft 
agreement with his approval. Hyam does 
not appear to have replied to this letter till 
the 15th January 191, 'J, and in explanation of 
his silence, lie now states that he was waiting 
to see whether the Jewish School would acquire 
the property, as the elders of the Jewish 
community had heard with evident concern 
that the property wa.s about to change hands. 

On tlio 15th January lOl:-!, Hyam wrote to 

Gregoryanclstated his willingness tocomplete 
the purchase .subject to three conditions, 

firaf, that the covHiiant not to build a temple 

or mosque would be pers uial to him and not a 
covenant runniiig with the land; .srcom/Zy, that 
the purchase would not be completed for tbe 
year during which the Jewish School were to 
be left III possession; and thirtUu, that interest 
on the balance of purchase-m mey would be 
charged at six instead of nine per cent, as 
stated in the draft agreement. On the same 
day. lurfnre thi.s leiltr wis received by Gre- 
gory, he wrote to Hyam oll'm-ing to send title- 
deeds for inspection and approval. On the 

l^th January, Gregory replied to the letter 
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of Hyam dated the 15th January, accepted 
the proposal about the interest on the balance 
of purchase*money, but repudiated the sugges- 
tions about the personal covenant and the 
time for completion of purchase. On the 22nd 

January, Hyam wrote to Gregory, explained 

that he had understood the proposed covenant 
not to build and not to disturb the Jewish 
School in the sense indicated in his letter 
dated the 15th January, and stated that he 
must insist on vacant possession. On the same 
day, Gregory demanded return of the draft 
agreement. On the next day, Gregory wrote 
to Hyam again, and .stated that as Hyam had 
declined to complete the purchase on the terms 
which, he alleged, had been agreed upon be- 
tween the parties, there was no necessity to 
prolong the matter by farther correspondence. 
The present suit for specific performance was 
thereafter instituted on the 8th February 
1913. In these circumstances, the question 
arises whether there was a completed agree- 
ment between the parties as alleged by the 
plaintiff. 

In the third paragraph of the plaint, it is 
stated that the agreement was made on or 
about the 13th November 1912 between the 
plaintiff through bis representative and the 
defendant through his broker for tlie^ sale of 
the premises, subject to approval of title and 
on three special conditions. In the fourth 
paragraph, it is stated that on or about the 
15th November, the defendant personally call- 
ed, saw the solicitor for the plaintiff, confirmed 

the sale agreement, paid Rs. 1,001 as earnest 
money, and agreed that the solicitor sliould pre- 
pare a formal agreement in writing embodying 
the usual terms and conditions for sale and 
purchase, including the special conditions 
aforesaid. The case for the plaintiff, there- 
fore, plainly is that there was a concluded 
agreement on the 13th November, which was 
confirmed two days later. A bold endeavour 
was made in this Court, after the conclusion 
of the arguments on both sides in this appeal, 
to obtain practically an amendment of the 
plaint, when the Counsel for plaintiff sought 
to introduce additicnalevidencetoexplainhow 
the plaint had been originally drafted and how 
it had been transformed before it was filed 
in Court, i’he course attempted by the Coun- 
sel for plaintiff was so contrary to well- 
recognised rules of procedure that his endea- 
vour was wholly unsuccessful and the merits 
of the controversy must be adjudged on the 


?? 


plaint as it stands, which has been accepted 
throughout as the basis of the investigation 
by the trial Court and the discussion.s before 
the Court of Appeal. When, then, was the 
agreement hstween the parties made? The 
Counsel for the plaintiff found this a very em- 
barrassing question to answer. Four alterna- 
tive hypotheses are pos.sible; that the 
complete contract is embodied in the letter 
of the 13th November from Owen to Gregory; 
secondly, that the contract was verbally 
made on that date and that the letter 
embodies an imperfect narration , thereof; 
thirdly, that the contract was made verbally 
in the course of the interviews on the 15th 
November; and fourthly, that there was never, 
in any stage, a completed agreement, as the 
parties intended that the agreement should 
be embodied in a written instrument which 
was drafted by the solicitor for the plaintiff 
hut disnpproved by the purchaser. The Coun- 
sel for the plaintiff found it difficult to make 
his choice among the first three alternatives, 
although the plaint is founded upon the first 
hypothesis or possibly a combination of the 
first and second. The Counsel for the 
defendant has pres.sed the Court to accept 
the fourth alternative. Mr. Justice Chilty, 
if I appreciate his judgment correctly, has 
held that there was no concluded agreement 
on the 13th November. In that view I con- 
cur without liesitation. The day-book of the 
solicitor, his evidence in Court, as also the 
deposition of Cohen, make it perfectly plain 
that there was no concluded agreement on the 
13th November. Nothing had been settled at 
the time as to theamountof theearnest money 
and the date for completion; even the scope 
of the restrictive covenants had not been settl- 
ed, nor had -the question of interest on the 
balance of purchase-money been even mooted. 
In these circumstances, one can well under- 
stand why, even on the 1 5th November, Gregory 
should state in his day-book that Owen and 
Hyam had called to confer with him and had 
stated that they would call on Cohen to settle 
the terms with him.’’ This is consistent 
with the statement of Cohen that Avheii on 
the 15tli November Hyam offered to give a 
personal covenant not to build a mosque or 
temple on the site, he told him, these are 
ray conditions, leave or take.’^ There is, in 
my opinion, no escape from the position that 
no agreement was concluded between the par- 
ties on the 13th November and that they 
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were on that date still in the stage of nego- 
tiation, The speeific case made in the plaint, 
consequently, fails; indeed, the case as sought 
to be developed by the plaintiff in the course 
of the evidence is that the concluded agree- 
ment was made on the 15th November. It 
may be observed, in passing, tliat there is 
thus some force in the contention of the 
Counsel for defendant that the plaintiff should 
not be allowed to succeed on a case different 
from that set out in the plaint, and that 
the Court should refuse specific perform- 
ance when there is substantial variance 
between pleading and proof; Hawkhs v. 
Maltby (18), Lindsay v. Lynch (Id) and 
Mortimer v. Orcha>d (20). But, assuming 
that the plaintiff is entitled to_ a decree for 
specific performance in the suit as framed, 
if he proves that the agreement was conclud- 
ed on the 15th November, the que.stion arises 
whether the plaintiff has established the 
third hypothesis previously mentioned? The 
answer depends principally upon an exaraina 
tion of the oral testimony as to what pas.sed 
at the four interviews said to have taken 
place on that date. Nothing material 
happened at the first interview, of which the 
plaintiff has no recollection. As regards the 
other interviews, the witnesses are hopelessly 
in contlict with each other, specially as to 
what was said about the covenant not to 
build a temple or mosque on the site, and 
there is that absence of certainty which is 
fatal to a claim for specific performance: 
Beymldsv. Waring (21). Upon this point, 
the evidence of Gareh is not reliable, and it 
seems improbable that he should have been 
present throughout the interview between 
Cohen and Hyam: if he had been he could 
not have failed to notice that Hyam at 
the time wrote out and tendered a cheque 
for the earne.st money. There is then a 
conflict between Cohen and Hyam. Cohen 
seeks to make out that Hyam at first press- 
ed to make the covenant personal, hut 
yielded ultimately, and agreed to make 
the covenant run with tlie land. Hyam 
denies this, and his version appears to me 


(18) 0867) 3 Ob. App. 188 at p. 104; 37 L. J. Cli. 
(58; 17 L. T. 307; 16 W. R. 209. 

(19) (1804) 2 Sch. & Lef. 1; 9 R. R. 64. 

(20) I '793) 2 Vcs. 243; 30 E. R. 015. 

.(21) (1831) Yoiuigc 346; 34 R. R. 284. 


more probable in all the circumstances of ' 
the case. In any event, the parties agreed 
that Gregory would draw up a draft ' 
agreement for their approval. Hyam and 
Cohen both allege that each of them wanted 
tliis draft agreement to be drawn up. What 
then was their intention? l)id they intend ' 
that the written instrument should be 
merely a memorial of an agreement already 
completed, or was it their intention that 
the draft .should bring out clearly the points 
which still required consideration and mu.st ' 
be settled before the agreement could be ’ 
deemed completed? To determine the true 
view of the situation, we mu.st bear in 
mind that important points hud not been 
settled up to that stage. For instance 
it had not been determined whether the 
purchaser should have vacant possession. 
There were leases yet to run in respect 
of the premises not occupied by the Jewish 
School. There is nothing to show that 
Hyam was aware of the fact of these 
lea.ses, their terms and conditions, though- 
it has been asserted that he must have 
made enquiries into the matter and made 
up Iiis mind to accept the property sub- 
ject to the leases, ll is well settled that 
the purcliaser is not bound to take sub- 
ject to lea.ses and is entitled to actcal 
possession, unless there is an agreement 
to the contrary: Collier v. Jenlcins (22) 
and Lineham v. Cotter (23). Hyam would, 
therefore, be pn'ma facie entitled to vacant 
po.ssession, and this would also he essen- 
tial for the building operations he had 
in view. The question of vacant possession, 
then, was obviou.sly one of the points 
which would require to be settled by the 
written agreement. There was also the 
question of completion of the transaction. 
According to the letter of Owen to 
Gregory, dated t)ie 13th November, the 
time to execute and complete the con- 
veyance was .six weeks from the date of 
the contract ; this would make the written 
agreement essei.tial for tlie conclusion of 
the bargain. But it is now songlit to be 
proved by oral evidence that in the course 
of the interviews on tlie 15th November, 
the date for completion was fixed at tlie’ 
0th January liH'l. The reason for this 

(22) (I«:r) Youi.i,n‘ L'O.-): 34 it. R 208. 

(23) . (1844) TIr. Eq. 170. . 
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alleged' variapce, 13 not satisfactorily made 

0 #. and the etory is not convincing. There 
were" evidently, also otberterms which might 
lead to differences bet ween the parties, though 
they were compendiously described ^under 
th'o somewhat misleading category of usual 

tfermsandconditions of.saleand purchase. 

■\Vhat the conception of Cohen and his 
solicitor was about usual terms and con- 
ditibns is amply made out by the draft 
agreement prepared later. These terms 
■ included provisions to the effect that the 
purchaser would take the property subject 
to existing tenancies, that the balance of 
purchase-money would he paid and the 
sale completed on a date different from 
that contained in the letter of Owen, that 
interest .on the balance of the purchase- 
money would run at 9 per cent, per annum, 
that the sale would be effected on the 
authority of a special power-of-nttorney 
from the vendor, that the costs incidental 
to the completion would be paid by the 
purchaser, that the properties would be 
sbld subject to unspecified outgoings and 
easements, that there would be a right of 
rescission in the vendor, that there would 
be a covenant running with the land not 
to use the site for the purposes of a 
mosque or a temple and not to carry on 
any noisome or obnoxious trade or busi- 
ness calculated to cause nuisance or annoy- 
ance to the Jewish Synagogue, and finally, 
that time would be deemed of the essence 
of the contract. It is obvious that many, 
if not all, of these conditions could in 
no sense be regarded as usual terras and 
conditions for the sale of lands. In the 
words of Knight Bruce, L. J., they were 
dependent on the state of the title, the 
conveniences, the fancies and the wishes 
of the agent of the vendor. The inference 
seems to me to be legitimate that the 
parties intended the written draft to be 
the consummation of their negotiations 
which were to be treated as concluded 
only upon the final execution of the 
written instrument. It is immaterial that 
the purchaser was prepared to modify the 
condition as to payment of interest before 
the negotiations were broken off or that 
he was prepared to waive one or other 
of the conditions named in the draft, 
during- tbe trial of the suit. The vital 

point i? that the fact that so many terms 


still remained undetermined, is a sure index ; 
that the contract had not yet been con- , 
eluded. This view fits in with the; mode r 
in which Cohen dealt with the earnest f 
d.eposit ; Cohen admits that he did not cash % 
the cheque, but returned it to Greg-ory tOj 
keep it with him until he heard further 
from Gubbay; this is consistent only with 
the hypothe.sis that Cohen at that stage be- 
lieved that there was no completed agree- 
ment and that it was still open to Gubbay to 
transfer the property to the Jewish School 
if he so desired. The inference- that there 
was no concluded agreement is strengthened 
when we remember that tbe parties were • 
really not of one mind with reference to 
material elements of the transaction. Cohen- 
thought that the property w'ould be .trans- 
ferred subject to existing leases; Hyam 
was under the impression that he would, 
have vacant po.ssessinn. Cohen thought 
that there should be a covenant binding 
the land for all time to come to the effect 
that no temple or mosque would be built on 
the site nor any business carried on there 
which might prove a nuisance to the 
Jewish Synagogue. Hyam was under the 
impression that as he would build on the 
site at once, a personal covenant from him 
was all that was required. There was- 
ample room for misunderstanding, as is 
clear from the looseness of the language 
used by the parties, and if there was 
ambiguity in any of the conditions of sale 
in restriction of the rights of the pur- 
chaser, the condition would be construed 
most strongly against the vendor: Seaton. 
V, Mapp (24). Thus, even in the day-book 

of the solicitor, in the entry of the Idth 
November, w’e find the proposed covenant 
described in one place as * that the pur- 
chaser would not use the premises as a 
temple or mosque” (language appropriate to 
a personal covenant by the purchaser) and 
in another place as that the premises 
must not be used as a mosque or temple” 
(words appropriate to indicate a covenant 
running with the land). After anxious 
consideration of all tbe circumstances of the 
case, I do not see any escape from the 
conclusion that there was no concluded con- 
tract either on the 13th or the 15th November, 
and that as the parties intended the exe- 

(2-i) (1846) 2 Collyer 556; TO R. E. 324; 63 h. E. S5y. 
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cation of the draft to be the final step in their 
negotiations, there was no concluded agree- 
ment capable of specific performance. In 
my opinion, this appeal should be allowed, 
the decree for specific performance discharg- 
ed and the suit dismissed with costs 
throughout. 

Appeal allowed. 


District Court of Ramuad at Madura in 
Appeal Suit No. 585 of 1911, preferred 
against that of the Court of the Temporary- 
Subordinate Judge of Ramnad at Madura 
in Original Suit No. 154 of 1910. 

Mr. A Kri hnasuamt Aiyaij for the Ap. 

pellants in A. S. Nos. 303 and 304 of 1913 
and for Respondent in S. A. No. 1873 of 
1913. 

Mr. SriniV' $a Aiya-ngar^ for the Re- 
spondents in A. S. Nos. 303 and 304 of 1913 
and for Respondent in S. A. No. 1873 OF 1913. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 303 and 304 of 1913. 
Second Civil Appeal No. 1873 of 1913. 
September 24, 1915. 

Pment;— Sir John Wallis, Kt., Chief Justice, 
and Mr, .lustice Seshagiri Aiyar. 

R. M. M. S. T. VYRAVAN CHETTY alias 
SOMASUNDARAM CHETTY— Defendant 
—Appellant in Appeals Nos. 303 and 304 
OF 1913 AND Respondent in 

S. A. No. 1873 a* 1913 

versus 

SRIMATH DEIYASIKAMANI NATA- 
RAJA DESIKAR— Plaintiff— Respondent 
in Appeals Nos. 303 and 304 of 1913 and 
Appellant in S. A. No. 1873 of 1913. 

C'u’iT procedure Code {Act I "j 1903). 0 ! HI, r. G 
-^Kqnitable ichetfirr can be phvded—Suil ji>r 

rent time-harred— Claim for unliquidated damaya^, 
whether can be i^et up. 

Tlie Code uf Civil Prucoduro does not prevcnil u 
defendant from claiming an tMjuitaUlo .set-off in 
respect of unli(|uidatcd dumagos claimaLlo in con. 
nection with tlic transaction on wliicli the .suit is 
brouglit; but tlio plea is available only in rc.spcct of 
sums legally recoverable, [p. 80, col, 2; p. 81, col. 1.] 
Therefore, in a suit by the landlord for rent in 
respect of certain it i.s not open to the defend- 
ant to sot up by way of (Mjuitablo set-off an 
unliquidated claiin for damages, wliieh has iH'come 
barred by limitation, arising from obstruction to 
{|uiet enjoyment in previous vears. [p. 80, c(>l. 2; ]>. 
81, col. 1.] 


Chidmnbaia }fud(diiir v. Krirlin(u<wnmi Pillai, 28 
lud. Cas. 221; 28 M. li. .T. 285: 2 L. W. 241; I'iitnn v 
Macclettfield, 1 Vcnion 293; 23 E. K. 474; IhvnidcH v. 
Lord Annedi'ij, 2 Sell. & Lef. GOT; 9 If. It, 1 19, followed. 
ParaMirama Patfnr v. Vcnhutarhalnin Putfar, 21 


Ind. Cas. 701; 25 M. L. .1. 5G1; 1914) ,M. \V. X. 198; 
Bamdhari Sinyli v, Pcrinaniind Siuyli, 21 Ind. Cas. 
716; 19 C. W. X. 1183, referred to. 


Appeals against the decrees of the f.'ourt 
of the Temporary Subordinate Judge of 
Ramnad at Madura, in Original Suits Nos. 42 
of 1913 and 90 of 1911. 


Second appeal again.st the decree of the 


JUDGMENT.' 

Wallis, C. J.- The appellant in these ca-ses, 
when sued for rent in respect of faslis 1318 
and 1319, set up by way of equitable set-off 
a claim against his le.ssor the plaintiff in res- 
pect of disturbance of possession in faslis 
1313 and 1314. It is well settled in this 
Court that claims for unliquidated damages 
may be raised by way of equitable set-off if 
they arise out of the same transaction as the 
plaintiff’s cause of action, but I cannot agree 
(lint in a case like this, .such claim can be so 
set up even if it was barred at the date of 
the suit. It would certainly not be equitable 
or in accordance with the equitable principles 
administered by the Court of Chancery to 
allow the provisions of the Statute of Limita- 
tions to be evaded in this way. The authori- 
ties are referred to in the judgment of my 
learned brother which I have had the 
advantage of reading. U Clndambara Muda- 
liar V. Krishitaswami PilJai (1) is inconsistent 
witli the view, 1 am unable with great 
re.spect to follow it. As regards the present 
case, tlie defendant w’us in full possession 
and enjoyment for the fa.dis in respect of 
w'liicli rent is .sued for. Cro.«.s-claims on 
account as between mortgagor and mort- 
gagee, trustee and ceshii qne trust and the 
like stand on u different footing and I do not 
wish my observation to be taken as appli- 
cable to such cases. Otlierwi.^e I agree in 
the order propo.sed by iny learned brother. 

SKSHAt;iRi Aivai;, J.- The point for deci- 
sion in these appeals is wlietlier in a suit by 
the lessor for rent, it is open to the lessee to 
plead by way of set-off an unliquidated claim 
for danmge.s which has become barred by 
limitation, arising from obstruction to quiet 


(8) 2S Ind. C:iH. 221; 28 M, L. .1. 2s.'): 2 Ij. W, 241. 
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enjoyment in previous years. My answer is 
in the negative. Under Order VIII, rule 6, 
of the Cqde of Civil Procedure, a set-oEE is njt 
permissible if the money is not kgally 
recoverable. This would include all unsus- 
tainable claims whether barred by limita- 
tion or otherwise. It is .no doubt true that 
this rule applies in terms only to what is 
known as legal set-off. Although in this 
country it has been held in numerous cases 
that the Code of Civil Procedure does not 
prevent the defendant from claiming an 
equitable set-off in respect of unliquidated 
damages claimable in connection with tlie 
transaction on which the suit is brought, I 
think that, on the principle that equity 
follows the law, the plea will be available 
only in respect of sums legally recocemble. 
Lord North states the principle very clearly 
in Fitton v. Macclesfield {‘2); **For when the 
Legislature had fixed the time at law, it 
would have been preposterous for equity 
(which by its own proper authority always 
maintained a limitation) to countenance 
laches beyond the period that law had been 
confined to by Parliament. And, therefore, in 
all cases where the legal right has been 
barred by Parliament, the equitable right to 
the same thing has been concluded by the 
same bar.” Lord Redesdale in Hocenden v. 
Loi'd Annesley (8) expresses himself with 
equal clearness: “it is said that Courts of 
Equity are not within the Statutes of Limita- 
tions # * # I think it is a mistake 

in point of language, to say that Courts of 
Equity act merely on analogy to the Statutes; 

they act in obedience to them. * * * 

******** 

I think, therefore. Courts of Equity are 
bound to, yield obedience to the Statute of 
Limitations upon all legal titles and legal 
demands, and cannot act contrary to tlie 
spirit of its provisions.” The Indian Legis- 
lature, it seems to me, has recognised this in 
Order XX, rule 19, of the Code of Civil Pro- 
cedure. Clause (1) of that rule regards the 
claim to set-off as a plaint in a cross £>uit, 
and provides for a decree in favour of the 
defendant. Clause (3 J says that this rule is 
applicable to the plea of set-off under rule 6 
of Order VIII or otherwise^ thereby indi- 
cating that equitable set-oif is also within the 

(2) 1 Veruon 293; 23 E. R. 474. 

(3) 2 Sch, & Lef. 607 at p. 630; 9 B. R. 119. 


rule. I am, therefore, of opinion that as the 
defendant’s claim was barred by limitation, 
the plea of equitable set-oif waS not open to 
him* An exception to this rule has been 
recognised in some cases; where there is a 
fiduciary relationship between the parties, as 
in the case of trustee and cesUd que trusty 
and there is accountability, even barred 
claims may be taken into account in passing 
the final accounts. This exception has been 
extended in some of the decided cases in 
India to mortgages, pre.sumably on the 
ground that there is accountability between 
the parties. See Parasurama Patlar v. Fen- 
katachalam Pattar (4); Chidaytthara Mn,daliar 
V. Krishnnswami Pillai (1) and Ramdhan 
Singh v. Permanund Singh (5). It is not 
necessary to say now whether these cases 
have been rightly decided. I see no reason 
for extending the exception to suits between 
a lessor and a lessee. 

Regarding the memorandum of objections, 
Ave think that the defendant is only entitled 
to simple -nterest at 9 per cent, but not to 
compound interest. The plaintiff is entitled 
to interest at 6 per cent, on the arrears of 
rent due to him from the dates on which 
they fell due. We are also of opinion that 
the defendant is not entitled to interest on 
the sum of Rs. 5,130 found in the previous 
litigation to be binding on Vneuidt, prior to 
the death of Thandavaraya Desikar. The 
decree must be modified by awarding interest 
only from /rfaZi 1312. These conclusions are 
applicable to Second Appeal No. 1873 of 
1913. Subject to this modification, the 
second appeal is dismissed. Parties will pay 
and receive proportionate costs in the memo- 
randum of objections to the two appeals and 
in the second appeal. 

Avpeih partly dismissed; Decree modified. 

(4) 2' Ind Cas. 70 ; 25 L. J, 561; (;9i4) U. \Y, 
i\. 198. 

(.5) 21 lud. Ca?. 716; 19 C. W. N. 1183. 
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MIRAS PUBBE t‘. TETBI PASIM. 

. CALCUTTA HIGH COURT 

AmAL KKOM ArPELWIE DECREE AO. 4l0i5 OK 

Jnly 12, 1915. 

Present:— Mr. Justice Chitiy and Mr. Justice 

Richardson. 

NIRAS PURBE and anotber— Plaintiffs— 

Appellants 

versus 

Mimmmat TETRI PASIN and others- 

Defendants — Res^pondents. 

Trantf/er r-f Properli/ Act (IV oj 188‘-), 5. 41 Wife 
Jung 'iuJand's propeiig 1 m absence Wife 

nih'vedas oxcnev^Pcopcc e^ect oj. 

Where during the absence of a person on 
• hi« wife sold hi** land which before his 

tar\ir 

of his bavin, paid it off after the p«.-ehaso. 

Appeal from a decisicn of t le Di.strict 
Judge, Uarbimnga, dated the Stl, November 

1913, reversing that of Uie 

Munsit, Darbhanga, dated the iGth June 

1913 

Babu IhnaMi Muhrjee (with him Babu 
Chandra Sehhar Banerjee), for the Appellants. 
Babu Jitendra Nath Boy, for tlie Respond- 

^^JUDGMFNT.— This is an appeal by the 
plaintiff whose suit has been dismissed hy 
tbe District Judge, reversing the decree 
of the J^Iunsif. The plaintiff was possessed 
of a piece of land in Darbhanga town. 
His case was that he left home on pilgrimage 
in 1901 and that his wife remained m 
possession of the land, but that on his 
return from pilgrimage in 1911 he fonml 
that his wife had conveyed the ^property 
to the defendants Nos. 1 to 4- on 25th July 
1901 and had died in June 1902. lie 
claimed to recover the land from tliese 
defendants on tlie ground that his wife 
had no power to sell to them. On the 
finding of fact, however, arrived at by the 
learned District Judge, it appears that the 
plaintiff has really no case. He admit.-^ 
that be allowed Ids wife to mortgage tlie 
property for Rs. 115 in 1891 in favourof 
iJomaii Panjiar. The plaintiff’s case is 
that that mortgage was executed before 
hi.s departure on pilgrimage, and that that 


was doue by his consent. He, 

that time expressly consented to his wue 

»rBnir as the osten.sible owner of the 

Id the property to defendants Nos. 1 to 4, 
ne pi intiff says that that did not operate 
as a sale to those defendants, inasmuch 
as his' wife had no right to convey and 
his case as made before us is 
should at least be allowed to ™dee“ ^ 
mortgage which was passed *0 ‘'l® , ® 
of the defendants by reason of their having 
paid it off some Hve years after their 
purchase. This contention, however is of 
no avail, having regard to the hnding ot 

the Judge on the evidence which was given 

in the case. It was in evidence that the 
defendant Ohhathoo Pasi enquired at the Raj 
sherista and found that Mnsammat Chulhya s 
name was registered in the shensta and 
that the Raj pahvari also told him that 
her name was so entered. It cannot, 
therefore, be said tliat the requirements of 

the proviso to section 41 of the Transfer 
of Property Act have not been carried out 
in this case. The traasferee made enquiries 
at the proper quarter to a.scertain whether 
Mii^omnia^ Chulhya had power to make that 
transfer. TLp Judge no doubt had this 
evidence in his mind when he said that 
the defendant was, in his ^ opinion, ^ a 
bona fide purchaser for value, without notice, 
actual or constructive, of any defect m 
his vendor’s title. The Judge may not be 
quite correct in having said that the 
defendant was not hound to look beyond the 
mortgage-bond in order to ascertain whether 
Musam,nat Chulhya was the real owner 
of the property or not. As a matter ot tact 
we find that the defendant did not stop 
there, but did make further enquiries. No 
doubt the Judge had this m his mind 
when ha arrived at the finding. We must 
accept that finding as correct. The appeal 
must, therefore, be dismissed with costs. 

Appeai dismissed. 
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SARAKH! ABDCL RAHIMAK V. MUHAIDIN PATHOMMAL BITI. 


. MADRAS HIGH COURT. 

. Second Civil Appeals Nos. 2275 to 2278 

OP 1914. 

October 27, 1915. 

: Present'. - Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

‘ SARAKHI ABDUL RAHIMAN TARA* 
GAN AND ANOTHER— Dependants— 
Appellants in all 

• r ' 

versus 

MUHAIDIN PATHUMMAL BIVI and 
■ ANOTHER- Plaintiffs— Respondent in S. A. 
No. 2275 AND 227fj of 1914 
PATHUMMAL BIVI — Plaintiff — 
Responde.\t in S. A. Nos. 2277 and 2278 

OF 1914. 

It»a7ofio;i /Iff f/X./lPOS), Sch. /, Art. VZO-Suit 
hfj a tcnant-iii-commoii for fhorv of the fauiilif pi‘ 0 }K’rtii 
’-'Debts due tofamily collected by one co:<h(trei‘ — Plaint, 
amendment of— Civil Procedure Code l.lc/ V of 1908). 

0. V/,r. 17. 

In sui-.s for partition, uclniinisiralion and tbc like 
suits whicli do not tiocessarily arise out of anv 
wrongful act on the part of the defendant, the right 
to sue accrues day by day so long ns the right to the 
spit property exists, [p. 85, col, 1 J 

Mohabharnt Shahi v. Abdul Hamid Khan, 1 C. L. J. 
73 at p. 76, referral to. 

A Muhammadan having died intestate his two 
daughters brought a suit in July 1911 against their 
step-brothers for partition of the family properties. 
The lower Appellate Court allowed tho'plaiutto be 
amended by elaiming also a share in certain sums 
received by the defendants from the mortgage-debtor 
of their father in 1904 and aw’arded such share; 

Held, (1) that the amendment was rightly allowed, 
and that the defendants having already set up the 
plea that they spent much more than ihe plaintiffs’ 
share these amounts for tlio plaintiffs tlieni- 
selves, no further opportunity could bo given them 
for adducing fresh evidence; [p. 84, cols. 1 & 2.1 

(2) that the plaintiffs being eutitled to the pi-u- 
perty as tenants-in-common w-ith the defemlanis, 
llieir claim to a share in the amount received by 
-the defendants on account of debts due to the 
family was not barred by limitation: [p. 85, col. 2 ' 

M'lriau Beeriammol v. Kadir }Jeeru Snib Taraynn, 
29 Ind, Cas. 275; Kliodcrsu Hajce Buppu v. Puihen 
Veefil Aiyissa Unma, 6 Ind. Cas. 50; 2C M. L. J. 288' 

8 M. L.T.4; (1910) M. W. N. 447; 34 M. 511, followed! 

Abdul Gaffar v Nur Jahan Beya n, 29 Iiid. Cas 347; 

37 A- 434; 13 A.L. J. fSB; Ainimi Bibi v. Najm-uii-iii^aa 
27 IncV Cas. 712; 13 A. L, J. 255.- 37 A. 233, 

referred to. 

Second appeals against the decrees of the 
District Court of Tinnevelly, in Appeal Suits 
Nos. 39, 56, 38 and 47 of 1914, preferred 
ftfainst the .decree of the District Mungif of 


Tinnevelly, in Original Suits Nos. 259 and 
260 of 1911. 

Mr. M. D. DevadosSy for the Appellants. 

Messrs. T. E. Eaniachandni Aiyar, T. R. 
Knshnaswamt Aiyar and N. J. Krishniery for 
the Respondents. 

JUDGMENT. 

Sadasiva Aivak, J. — These four connected 
second appeals have arisen out of two con- 
nected suits brought by three Mussalmaii 
ladies— one of the suits was brought by two 
sisters against their two step-brothers and 
their mother for partition of the properties 
of their father (including the accretions to 
the said properties) and the other suit was 
by the mother of the plaintiffs in the first 
suit against her said step-sons (the same 
defendants Nos. 1 and 2) for her share. 
The father died in February 1898 and these 
suits were brought in July 1911. 

The lower Appellate Court modified the 
order of the Court of first instance in the 
plaintiffs’ favour on the plaintiffs’ two 
appeals and dismissed the two appeals of 
the defendants Nos. 1 and 2 preferred to 
the lower Appellate Court against those 
portions of the decrees of the District 
Munsif which were in the plaintiffs’ favour. 
Hence the defendants have now filed these 
four second appeals. Tlie step-sisters and 
the step-mother of the appellants have also 
filed two memoranda of objections in two 
of the four second appeals, because the 
lower Courts did not give them their 
shares in the house standing on the site 
in Schedule I and also gave certain vague 
directions regarding the mode of partition of 
that site. 

The Second Appeals Nos. 2276 and 2278 may 
be di>posed of at once. In these two second 
appeals, tiie defendant.s Nt)s. 1 and 2 con- 
tend that the plaintiffs ought to have been 
made liable for their sliares of the debts 
alleged by the defendants to be family 
debts and also of the -expenses alleged to 
have been incurred by the defendants out' 
of their own pocket for the marriage 
expen.ses of their step-sisters. Both the; 
lower Courts have found that the marriage* 
expenses were incurred out of the profits of the 
phiintiif.s' share.s in their father’s prupertie;j 
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and that the alleged family 

purposes binding on the plaintiffs, these 
Le '^findings of fact which are binding npon 

ns in second appeal. Further, the learned 

District Judge says that the finf""*® ° 
the District Munsif as to the ^s^ts were 
not seriously attacked” before him. These 
second appeals, therefore, are dismissed with 

costs. 

The two remaining Second Appeals Nos. 2275 

and 2277 are directed against the award to 
the plaintiffs of their shares in two sums of 
Ks 1 000 and Rs. 900, which were received 

S’th defendants Nos. 1 and 2 from the 
Irtgage-debtors cf their father in 1904 
Tud 1909 respectively. The attack is ba.sed 

on three grounds;— 

(1) That as the plaintiffs did not claim 
any shares in the amount of Rs. 1,900 
their plaints as originally framed but 
claimed only shares in certain immoveable 
properties alleged to have been purchased 

with the aid of the Rs. 1,900, the lower 

Appellate Court was wrong in allowing the 
plaints to be amended by claiming a share 
in the sums themselves and in awarding 
such shares (the plaintiffs having failed to 
prove that the immoveable properties were 
purchased with the aid of the Rs. I,y00). 

(2) That even if the amendment were 
properly allowed, the lower Appellate Court 
ought to have granted to the defendants 
Noa. 1 and 2 a further opportunity to 
meet the plaintiffs’ cnse after such amend- 

ment. 

(.3). That the plaintiffs' claims for shares 
in the sum of the Rs. 1,900 are barred by 
limitation. 

I think there is nothing in the first two 
contentions. The amendments were, in my 
opinion, rightly allowed (Order VI, rule 17). 
The defendants Nos. 1 and 2 in the 12th 
paragraph of their written statement 
contended that much more than the value 
of the plaintiffs’ shares in these amounts 
and in the other properties of their father 
been spent for the plaintiffs. The 
issue also was framed on this plea of 
defendants and they let in all their 
dence on that issue. I agree with the 
ia^l{ of the lower Appellate Court that- 


defeTdants Nos 1 and 2) “to have shown 

iready what they did with the.se moneys 
i I am afraid it would be nothing bnt 
a direct incitement to perjury if I allowed 
them to adduce fresh evidence at this 

^^'cLing to the third ground of 

far as the Rs. 900 received by the defend- 

ants Nos. 1 and 2 in 1909 is concerned 

the suits cannot be barred by liraitetion 

as they were brought in 191 ' . Mr. Deva- 
doss, therefore, fairly admitted daring the 

concluding portion of his argument that his 

plea of limitation should be conBned to the 
sum of Rs. 1,000 received by the defendants 
Nos. 1 and 2 in 1904. 

As regards this sum of Rs. 1,000 the 
Full Bench decision in Kha^ersa Ha)ee Bappu 
V Fnthen Veeitil Ayma Vmmah (1) is 
binding upon me. The following observa- 
tions occur in that judgment: In the case 
of a Muhammadan dying intestate, the 
estate is at once vested in ^the heirs as 

ieminis- in-common'' Tbe answer 

to the question referred” (namely, what is 
the Article applicable to a suit by one of 
several Muhammadan heirs for a share of 
the intestate’s shares) ‘must be that 
Article 120” is the Article applicable 
“when the property is moveable property.” 

Article 120 provides a period of six years’ 
limitation for a suit for which no period 
of limitation is provided elsewhere in the 
First Schedule (which First Schedule relates 
tj suits) and the time from which the 
period begins to run is mentioned as when 

tlte right to sue accrues.” 

The next question, therefore, which has 

to be considered is whether the right of 
the plaintiffs to sue their Mussulman co- 
heirs for their (the plaintiffs’) share of the 
intestate’s properties accrued within six years 
of this suit. If the phrase the right to 
ue accrues” be interpreted as meaning 
the right to .sue ji'si accrues”, there can be 
DO doubt that the plaintiffs’ right to recover 
their shares in the Rs. 1,000 accrued in 

iH04as soon as the defendants Nos. land 
2 received tlie money from the debtors and 
the present suits brought in 1911 would, 
therefore, be barred. 

(1) 6 Ind. Caf^.nOi :u M-OH. '10 >1. L. J. 2S8 8 M. 

T. T 1 . noiil^ M W- -117. 
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In MohahharatShaha v. Aldul Hamid Khan 

(2), Mookerjee, J., says at page 76» 

if we are called upon in any concrete 
case to decide the question*’ (namely, 
whether the provisions of the Limitation 
^t do or do not apply to suits for partition, 
administration, construction of Wills, public 
charities, and apportionments of rent), “we 
might possibly hold that such suits are not 
beyond the scope of the Limitation Act, 
but that in each case, the right to sue accrues 
every moment during the whole of the time, 
that the right to the property continues to 
exist; for instance, the liability to be 
partitioned is one of the incidents of joint 
property and a co-owner has the right to 
sue for partition at every moment of the 
whole period during which he continues to be 
co-owner. Indeed, it has been held in more 
than one case to be found in the books 
that Article 120 and section 23 may have 
to be simultaneously applied to determine 
whether or not a suit is barred by limita- 
tion.” These observations are, no doubt, 
ohit^ for the question, which had to be 
decided in that case, was whether a declara- 
tory suit brought more than six years after 
the denial of the legal character sought to 
be declared by the suit was barred or not; 
and it was held that where the suit is based 
on a wrorg or injury which is in the nature 
of a completed act, that is, where the wrong 
is not a continuing one in the eye of the 
law, limitation begins to run from the date 
of the wrong and the question whether the 
right to sue is^ a continuing one is irrelevant. 
However, it is clear from that case that 
the learned Judges did make a distinction 
between suits for partition, administration 
and the like suits which do not necessarily 
arise out of any wrongful act on the part 

of the defendant and other suits which are 

necessarily based upon such a wrong. In 
the former class of suits, the right to sue 
accrues day by day so long as the right 
to the suit. property exists. In the recent 
case of Marian Beeviammal v. Kadir Meera 
Sahib Tarogan (3), decided by Sankaran 
Nair and Oldfield, JJ., the following remarks 
occur: ^ The defendants having taken up 
possession of the property as tenants-in- 
common, they must be deemed to have been 

(2) 1 C. L. J. 73 at p. 76. 

(3) 29 Ind. Cas. 275. 


in possession of such property on behalf 
of themselves and of the plaintiff and it 
lies on them to show that so far as the plaintiff 
is coHcerned, the character of their possession 
was changed six years before the date of their 

suit.” That was a similar case to the case 

before us and the learned Judges held that 

the plaintiffs’ claim was not barred, though 

the moveables (namely, cash and sovereigns 

of the value of more than Rs. 25,0j0) 

in which she (the plaintiff) claimed a 

share ^ had come into the defendants* 

(co-heirs’) hands more than 20 years before 
suit. 

This question of limitation is not, however, 
at all free from difficulty. The Allahabad 
High Court in the case reported as Abdul 
Qaffar v. Kur Jahan Begum (4) has taken 
the view that Article 62 applied to a similar 
case. fSee also Amina Bibi v, Najm^un-nissa 
Bibi (5) ] But I think I am bound by the 
decision of Khadersa Hajee Bappu v. Puthen 
Veettil Ayissa Ummak (l) and Marian Beevi- 
ammal V. Kadir S^eera Sahib Taragm (3). 

I would, therefore, hold that the claims of 
the plaintiffs for their shares in the 
Rs. 1,000 are not barred by limitation. 
The result is that these two Second Appeals 

Nos. 2275 and 2277 should also be dismissed 
with costs. 

Coming to the memoranda of objections, 
we must accept the finding by the lower 
Courts that the houses on the sites in 
Schedule! were built with the self-acquired 
funds of defendants Nos. 1 and 2 and that the 
plaintiffs acquiesced in the erection of the 
buildings found on that site. 

The objections are, however, maintainable 
in so far as they attack the vague reference 
in the District Munsifs decree to the Parti- 
tion Act. The decree in each suit says 
that as regards house-sites in Schedule 
I, steps be taken under the Partition Act, 
IV of 1893, in execution.” What precise steps 
were intended to be taken, or directed to 
be taken, is not clear. In the Munsif’s 
judgment, the following vague words 
occur: ‘ Under these circumstances and 
especially as the defendants Nos. 1 and 2 
own more than a half share in the items” 
(that is, the house-sites in Schedule I), 

(4) 29 Ind. Cas. 347; 13 A. L. J. 686; 37 A. 434. 

(5) 27 Ind. Cfls 712; 37 A, 233; 13 A. L. J. 250. 
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“a„d it is inconvenient to divide the 
sites after removing the buildings, 

;S. L t.k. .Cb. ..a.. 11.. P.* - 

Art, .. tf ‘I'f '""'A ''S'; 

for the defendants Nns. 1 and 2. Ine 
Partition Act contains only 10 sections 
The provisions of the Act empower a Court 
to direct a sale of properties sought to be 
divided if a division of the property itself 
hv metes and hounds cannot reasonably oi 

*i„t In this case, a sale of the sites 
I, lone witlioiil the house- would lead only 
to fiirthci litigation between the 
at such a sale and the defendants Nos. 1 

;„d and that it is not the most convemen 

way of effecting partition, ^‘V 

PrLdiire Code in Order XX\ I, rule 1 4, 
huse 1 empowers the Court to antliorise 
the Commissioner, who is appointed before 
a final decree for partition is passed, to 
award sums to he paid to one or more of 
the sharers for the purpose of effualisnig 
the value of the shares. Order XX, lule 
l;;, danse 2, further empowers the Court m 
its preliminary decree to give such further 

directions as may be required o effect the 

mo.st equitable partition. I would, ‘diere ore 
modify the decrees of the lower Courts in 
Suit No. 259 of 1911, by omitting the clause 
“that as regards the hon.se sites in Sched.ilc 
1, steps he taken under the Partition Act, IV 
of It-'td ill eveention, and hy sidwtitiiting 
for the danse ‘and the plaintiffs do recover 
U 48th share of ilie value of the Inmse sites 
above said” tlie following, namely, that the 
Commissioner in be appointed before the 
tiruil decree is pns.seti be authorised to award 
14/48th share of the value of the house sites 
i,i Schedule I to the plaiiitilfs for tlie purpose 
of equalising the value of the shares, 
allowing the defendants Nos. 1 and 2 ic 
take the sites themselves exclusively.' A 
similar modiHcation with the necessary 
variation as to the fractional share will be 

made in the decree in the other suit. There 

will be no order as to costs in tiie memoranda 
of objections. 

Nai-iek, .1-— I agree. I tliink that we 

ninsi give a broad construction to the words 
■‘right to sue accrues" in an “oinnilms'’ 

Article like 120. The specific Articles 
contain various different starting points 
of limitation and doubtlc.-^s if the Legis- 


lature bad succeeded in providing Iot 
every class of suit, words more suited to 
elcb suit would have been used and not 
this general language. In this case we -are 
entitled to treat this right as a continuing 
right to sue from day to day. Any other 
construction would work the greatest m. 

justice. ^ismismh modiUcd. 


CALCUTTA HIGH COURT. 

First Cii’il Am’Eai. No. 273 of 1915. 

Novenil>er 24, 1915. 

Present:— Mv. Justice Richardson and 
Mr. Justice Imam. 

MEJAJBNNKSSA BIBI-Defendast 

— Appeixant 
versus 

SHEIK DIOARY— Pi.aintiff- 

Rrspondent. 

Civil Ci'occilnve Co-lv (Act I oj lODS^ n'. 115, 0. 
\Ll V. 10, rl. (2)-.l/>i'Ca/ rrjectcl-Appcal to 
Hio'h Cowl, n-h'lli.'r lies from an order refaifing to 
set aside an order rejectimf appcal-Rcrision, whether 
lies from refusal to review. 

No nppoal lies from an order refusing to set asulo 
an order rejecting nu appeal under Order Xhl, rule 

10, clause {•^). Civil Procedure Code, 1908, ^p. 88, 
col 1 

Bcgam v. .-ledid Latif Khan, 30 A. U3; 
A. W. N. (1908) 53; 5 A. L. J. 103; 3 M. L. T. 221 

approved. . ■ . p 

A Higli Court ought not to interfere in revision 

with the order of a loworAppolIuteCourfdetormin- 

ill'-' that ill ir> vi-'.v fliTO was n > g b) 1 gDiiiul for a 
ivview of ii< ■* 1 ^ 11 ’ ivjecting an appeal iimler Order 
XLI, rule ID, clause l2,', Civil I'roeeduro Code, 1908. 
n. 88, col. !.] 

„Xn application for restoration of an appeal 
rejected under Order XIaT, iiilc 10, clause (2), Civil 
Proccthiro Codi>, 1908, may be tivatotl as an applica- 
tioii for review of the onler i-ejecting the aiipcnl. 

|i. 87, col. I . 

Appeal against the order of the District 
Juclgeof Dacca, dated the 10th of March 

1915. 

Bahu Riijeuilra ('hawlfi Guhn, for tlie Ap* 

pellant, 

Biibu Stirciiiti'u Guho, for the Re- 

.‘^pondent. 

judgment.— T his matter arises out of 
an appeal wiiicli was tiled in the lower 
Appellate Court on the 0th September 1914. 
On a suljseq'ieiit dale tiie le-^pondent 
applieil that the apprllaiit .''li ndd bi* ilirected 
to give sf’c II r 1 1 \' lor co.'vts an b 'Oi tbo 2df]i 
November 191 1, an ord-r w.i-; made 
requiring the a' pellant to furnish seeurity 
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for the costs which had been incurred in the 
first Court and the costs which might be 
incurred in the Appellate Court. This 
security was directed to be furnished by 
the" 30th -November 1914. As the learned 
Judge of the Court below observes in his 
order of. the 16th March 1915, practically 
six extensions of the time were given to 
the appellant to furnish the security 
required from him. However, the security 
was not furnished and on the 4th January 
i9l5, the Judge passed an order which is 
in effect an order rejecting the appeal 
under Order XLI, rule 10, clause (2), Code 
of Civil Procedure. Then on the 18th 
February 1915, the appellant presented an 
application for the restoration of the 
appeal to the file. That application, the 
learned Pleader who now' appears for the 
appellant argues, is to he treated as an appli- 
cation for review of the preceding order of 
the 4th January 1915. So far we may agree 
with him. Unfortunately the learned 
District Judge on the 5th February 19l5 
without notice to the respondent passed an 
order restoring the appeal on condition 
that the appellant deposited the security 
demanded in cash. The requisite amount 
was afterwards deposited and on the 13th 
March, the appeal came on for hearing. On 
that day the respondent challenged the order 
of the 5th February on the ground that it 
had been made without notice to him. The 
learned Judge held, by the judgment com- 
plained of dated the IGth March, that this 
contention was correct and regard being 
had to the terms of the first proviso of 
rule 4 of Order XLYII, Code of Civil 
Procedure, we are unable to say that the 
view taken by the learned Judge was wrong. 
The position there is that the order of 5th 
February 1915 is not binding on tlie 
respondent. The argument on behalf of 
the appellant on that state of things comes 
to this that if the order is to be vacated as 
an order not binding on the respondent or 
is to be treated as null and void, he is 
entitled to a proper order on his application 

dated the ’at February 1915. He contends 
that the learned District Judge in the order 
of the 6th March did not deal with the 
merits hut merely decided that he had no 
power to review the order of the 4th Januaiy 
1915 after that oi’der h^id once been made 
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and that that view was inconsistent with 

the decision of the Privy Council in the 
case of Mwant Singly. Daulat Singh 
II . Beadinir the order as a whole, how- 
ever, ir does not appear to us that the 
learned Judge intended to say that he had 
no powM- to review an order made under 
Order XLI, rule 10, clause (2), Code of Civil 
Procedure. In every case of course the 
power of a Court to review an order depends 
upon the circumstances of the case; that 
IS to say, the circumstances may be' such 
in a particular case that no application’ for 
review can be successfully made. In such 
a case it is possible for the Judge to say 
that he has no power to review the order, 
not because the jurisdiction is lacking but 
because there is no ground on which an 
order for review can be properly made. 
It seems to us tliat it was in that sense that 
the learned District Judge referred to his 
power of review in the present case. The 
conclusion at which he seems to have 
arrived is that he could find no good ground 
for reviewing his order of the 4th January 
1915. If that is the conclusion to whicli 
the learned District Judge came, it is 
a sufficient answer to the contention that 
no order has been passed on the merits of 
the application of the 1st February 1915. 
The learned District Judge clearly had 
that application in his mind when he said 
that no reasons had been suggested before 
him for holding his order rejecting the 
appeal wrong in any way or liable to 
review. If the application of the 1st 
February 1915 was not explicitly mentioned, 
the order made on the 16th March 1915 
was in substance an order determining that 
there was not good ground for acceding 
to that application. In that view of the 
matter, it is impossible to us now to make 
an order in the appellant's favour. The 
case comes to us in two ways. An appeal 
was filed on the 16th March 1915 and at 
the same time a Rule was obtained from 
this Court upon the respondent to show 
cause why the order referred to slumld 
not be set aside. The appeal i^ clearly 
from an order refusing to -et aside an 
order ivjectiiiL^ an appeal d i !er Or ler XLI 
rule 10, clause (2,\ C(,de of Civil Procedure! 

{ ) 13 1. A, 57; 8 A. 315. 
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That no appeal lies from snch an order 
wa.s decided by a Bench of the Allahabad 
High Court in the ease of Firozi Begam v. 
AbM latif Khan (2). We see no reason 
to differ from the view there taken and 
the appeal is accordingly dismissed. As 
to the Rule, if the order of the 16th 
March 1915 is, as in onr opinion it is, 

an order determining that in the view of 
the District Judge there was no ground 
fora review of the order of the 4th 
January 1915, it is clearly an order with 
which this Court ought not to interfere 
in the exercise of its revisional jurisdiction. 
The Rule must consequently be discharged. 
We make no order as to costs either in the 

appeal or in the Rule. 

Appeal dismissed; Bide discharged, 

(2) 30 A. 143; A. W. N. (1908) 53; 5 A. h. J. 109; 
3M.L. T. 221. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 1726 of 1913. 

May 15, 1915. 

Present:— Ut. Justice Chevis and 
Mr. Justice Shadi Lai. 

HARBHAJ MAL— Defendant- 

Appellant 

versus 

DIWAN CHAND— Plaintiff- 
Respondent. 

Limitation Act fiX of 1908), SchJ, Art. ]20~Atvar(t, 
suit on, limitation for—Aicard not niyned by parties, if 
binding. 

A suit based on an award is governed by Article 120, 
and not Article 113 or llo, of Schedule I of the Limi- 
tation Act. [p. 89, col. 1.] 

An award oven in the absence of the signatures of 
tlie parties, is binding on all who liad agreed to 
make reference to arbitration, [p. 89, col. l.J 

First appeal from the decree of the Sub- 
ordinate Judge, First Cla.ss, Amritsar, dated 
the 31st July 1913, decreeing the claim in 
part. 

Bakhshi T'k Chand and Lala Manak Chaud, 
for the Appellant. 

Mr. Monohar Lal^ for the Respondent. 

JUDGMENT. 

Chevis, J. — The parties in this case are 
lotbcrs owning pioperty in Calcutta and 
mritsar, They fell cuton the death of their 


father, and appointed an arbitrator who 
gave an award. The present claim is based 
largely on that award. Plaintiff sues now 
for Rs. 5,355-9-6 and the lower Court has 
given a decree for Rs. 1,044-14 0 and pro- 
portionate costs. The defendant appeals, and 
the plaintiff has Bled cross-objections. (Stamp 
on the amount claimed in cro.sS'Objections, viz,f 
Rs. 2,345-8 0 has been made up.) 

Full details of the claim and of the facts 
of the case have been given in the judgment 
of the learned Subordinate Judge, and it is 
unnecessary to repeat them. It may be noted 
that the plaintiff’s claim is made up of the 
following eight items: — 

Rs. A. P. 

(a) 615 12 0 disallowed by the 

lower Court. 

(b) 606 0 0 Rs. 298 allowed. 

fc) 1,607 10 C disallowed. 

(d) 701 0 0 allowed. 

(e) 45 14 0 allowed. 

(/) 170 0 0 disallowed. 

({/) 1,284 4 0 disallowed. 

(A) 325 0 0 disallowed. 

Neither side attacks the finding as regards 
items (e) and (/). The finding on each of 
the other items is attacked by one or 
other or by both parties, and we shall 
have to deal with each of these items sepa- 
rately. 

The fir.st point to consider, however, is the 
general one, whether the claim so far as 
it is based on an award is within time. The 
award is dated 8tb December 1906, the suit was 
filed on 4tli August 1912. The lower Court 
relying on SornaiaUi Amimil v. Muthayya 
Sastrigal (l) bolds that Article 120 of the 
Schedule to tlie Limitation Act applies. For 
the defendants it is urged that as the 
parties both .signed the award, it is not only 
an award, but also an agreement, and that 
Article 113 or 115 applies. Appellant’s Counsel 
owns that Bndha Kishen v. Delhi Cloth 
nud ^^cnero! Mills Company (2) is authority for 
holding that where the iiwartl is not signed 
by the parties Article 120 applies. But he 
points to a remark mi page 126 of this 
ruling, where we lead: It is {mssible that 
if the parties sign the arbitrator's award in 

(1) 2.3 ^I. r.lU: 10 M. L. .T. L0.S. 

(2) lOIml.Cas. SO I; 32 1’. U. 1913; 206 \\ W. 11. 
1912; 259 r. L. K. 1912. 
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token of their acceptance and thus merge 
the award into a new contract between 
themselves, the claim might be regarded as 
one for compensation for breach of contract 
within the meaning of” Articles 113 and 115. 
Counsel also quotes Kiilltp Dube v. Mahant 
Buhe (3). That ruling, however, does not 
seem to us to help him. What was there 
held was that the particular suit before the 
Court was not a suit for specific performance, 
and that Article li3 was not applicable, but 
that either Arltcle 116 or 120 itfas. Which 
of the two applied was left unsettled. In 
fact, as Counsel admits, there is no ruling 
which lays down that an award blossoms 
into a contract when signed by the parties. 
Counsel can only point to certain remarks 
which he owns are obiter dicta. We see no 
sufficient reason for regarding the award 
as anything higher than an award. For 
the parties to sign an award is satisfactory to 
all concerned, as giving all a confidence that 
all will act up to the provisions of the 
award honestly, but even in the absence of 
such signature, the award is binding on all 
who agreed to refer to arbitration. We con- 
sider, therefore, that Article 120 applies to 
the case so far as it is a claim based on the 
award. 

Turning now to the first item of 
Rs. 615-12-0, which has been disallowed by 
the lower Court, the plaintiif disputes the 
lower Court’s findings in cross-objections. 
The details of this sum of Rs. 616-12-0 
are to be found on page 7 of the paper- 
book. Plaintiff's Counsel gives up the claim 
except as regards the third item to be 
found on page 7, viz.y an item of Rs. 508-6-0 
and out of this item he only claims Rs 36-5-14i 
as a short realization from the Raja of 
Garipur. But on its being pointed out 
to him that the award says that if plaintiff 
realizes from the Raja any amount less than 
what is stated in the award the defendant 
shall pay half the deficiency (see page 30, 
line 9), Counsel limits his claim to only | 
of Rs. 365- 4 0. On page 74 is to be found 
the Raja’s evidence. The answer to clause 
4 clearly shows that there was a short 
realization of hs. 365-14-0. For defendant 
•it is urged that the Raja k,nows nothing 
personally and his Diwan should have been 
examined. But the Raja gives evidence 


based on a record of the accounts kept by 
his Diwan, and the Diwan would not show 
in this account less than he actually paid 
to creditors, for to do so would mean a 
personal loss to himself. The defendant 
could have examined the Diwan had he 
thought fit to do so. Then it is urged 
that plaintiff should have recovered the 
full amount of his bill from the Raja. 
But it is not always easy to recover in 
full from Rajas. We have no doubt 
plaintiff got as much as he could, and as 
there is a proved deficiency of Rs. d65-l4-0 
we consider defendant must pay half of 

tiiis sum, i.e., Ra. 182-15-0 as provided in the 

award. 

The next item is one of Rs. 606 out of 
which the lower Court has allowed Rs. 2.98, 
Here both sides attack the finding of the 
lower Court. 

The items making up a total of Rs. 606 
are to be found on page 8 of the paper-book. 
(Itsiiouldbe noted that the fifth item is 
here shown as Rs. 40 realized from Bhawan 
Mohan Rai, but the correct amount should 
be Rs. 43-8.) The lower Court has allowed 
the first item of Rs. 298 only, an item 
said to have been realized from Lachmi 
Narain. The evidence of Lachmi Narain 
(page 67) shows that the firm of which plaint- 
iff and defendant were members got a decree 
against him, and that he paid the amount 
to one Babu Sri Krishna Chatterjee, 
Pleader. The certificate printed on page 34 
of the paper-book certainly shows that it 
was Kesho Das, defendant’s son, who got 
the decree against Lachmi Narain trans- 
ferred to Kendrapara for realization and no 
doubt Babu Sri Krishna Chatterjee realized 
the money there. But what Mr. Chatterjee 
did with the money is not shown. We do 
not suppose he stole it, but the proof that 
it reached the defendant’s hands is entirely 
wanting. Mr. Chatterjee has not been 
examined. It is further not proved that the 
decree was satisfied after the award, for the 
decree was transferred to Kendrapara in 
July 1901, some five months before the award. 
On what date Lachmi Narain paid the 
money to Mr. Chatterjee we do not know. 
Keslio Das, when examined with regard to 
this decree, .shows (or pretends to show) a 
remarkable ignorance or forgetfulness, and 
we do not feel inclined to trust too much to 


(3) U Ind. Gas. 705; 34 A. 43; 8 A. L. J. 1138. 
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him, but at all events there is nothing in his 
evidence to prove that he or his father even 
got this money. 

Plaintiff lodges cross-objections, urging 
that the full decree against Lnchtni Narain 
.was Rs. 760-10-6 (see details of the decree 
given in the certificate on pages and 35) 
out of which, according to the award plaint- 
iff was to get Rs. 4S8-8 and half the 
remainder. So plaintiff claims Rs. 326-!;-3 
more on acconnt of this decree in addition 
to the Rs. 208 allowed by the first Court. 
But as we find that, though it is proved 
that Lachmi Narain paid the money to 
Mr. Chatterjee, there is no proof tliat it 
ever readied defendant's hands, we must 
disallow this part of the claim altogether. 

Plaintiff in cross-objections claims a 
further sum of Rs. 43-8, urging that 
according to the award he had to get a sum 
of Rs. 15’^-4 from one Bhawan Mohan Rai, 
nut of which he only got Rs. 114 12. (For 
evidence of Bhawan Mohan Rai, see page 68.) 
But why plaintiff realized less than tlie full 
sum is not explained. IF he remitted part 
of the claim, as is often done by creditors, 
bow can defendant be held liable? 

With regard to this part of the case, 
therefore, i. e., with regard to item (h) 
defendant succeeds and plaintiff fails, and 
we shall disallow the claim to item (M 
VI foto. 

Next comes item (d), a sum cf Rs. 701 
which the lower Court has allowed. This 
part of the case seems to us clearly within 
time. This item is claimed not on the 
award, but on account of a payment made 
by plaintiff of a debt owed jointly by plaint- 
iff and defendant. Here Article 61 
applies, and the claim is within time (see 
Punjab Loans Limitation Act). The debt 
in question is Rs. 1,007-10-6 of which 
plaintiff claims half, and adding interest 
the claim comes to Hs. 701. Tlie plaintiff 
says the debt was one which was left by the 
father of the parties at his decease. The 
defendant, who appeals as regards this item, 
denies that the debt was due as stated. 
With regard to this debt there is the 
eviderjce of Musdinmat DhalH (page Ii2}. 
With regard to this, defendant’s Counsel 
contends that tlie debt was not due lytln* 
father of the parties hut was borrowed by 
plaintiff’s wife Mmammat Nihali. But one 


woman often goes to another to borrow 
on behalf of her male relations. It is 
urged on defendant’s behalf that as there 
is evidence that the arbitrator (see page 65) 
went to enquire about this debt it should 
have figured in the award. But the award 
gives particulars only of debts due to the 
parties, not of debts due by the parties. 
The evidence of Mtmmmat Dhalli is that 
plaintiff’s wife took the money for her 
father-in-law, and the debt, or at least the 
payment of it, fignre.s in the books of the 
firm. And the evidence of defendant on this 
part of the case (seepage 71) seems very 
shaky; he does not deny that his father had 
an account with Mimmviat Dhalli, but 
pleads ignorance, and when confronted with 
an entry in the bahi says he cannot say if 
it is in his father’s handwriting. We think 
the lower Court’s decision on this part of 
the claim is correct and we can see no 
rea.son why plaintiff should not get interest. 
The award (paragraph 12) clearly provides 
for interest 

Next comes the item of Rs. 45.14 allowed 
by the lower Court. Tlii.s item defendant 
had to pay, as provided by paragraph 19 
of the award (page 33). Defendant pleads 
that he has paid it. Defendant has no 
receipt but relies on the evidence of Manak 
Chanrl (page 81). But Manak Chand 
.<5peal:s of Rs. 26 odd being paid in cash and 
the rest being made up in furniture, whereas 
defendant (page 61) says he paid all in 
Cii.sli. D fend-uit say.s the receipts were 
.sent to Madho Parshad, the arbitrator, but 
Madho Parshad says he has no receipts. 

Here too we think the lower Court’s 
decision is correct. 

The next item is the claim for Rs. 1,284-4, 
disallowed by the lower Court. Plaintiff 
claims this as half share of property 
missing from the Calcutta shop. What 
apparently happened was that plaintiff left 
the goods in that shop in charge of defend- 
ant s son ke.sho Das, after valuing the 
stock. Some days later plaintiff had a lock 
pat on tliesiiop, Kesho Das, of co' rse, had 
a lock on all the time. Later on when the 
sh'-p was opened the .stock was found 
deficient. J his is plaintill s case, and he 
claini.s tlie \alue ot half the deficiency. 
Plaintiff says he left Rs. T.MOO stock in 
the shop, and only got goods to the 


91 


Yd. XXXII] INDIAN OASES, 


BALASUBRHMANU ITBR V, KANDA9AMI PILLAT. 

extent of Rs. 4,288 on partition. But if 
there was a deticiency as alleged, how is 
defendant liable any more than plaintiff? 
The goods were left in charge of Kesho 
Das, and he would appear to be liable if 
anyone, If be made away with them why 
should the defendant be held liable? Kesho 
Das is defendant’s son, but the family 
was a joint Hindu family, and it is not at 
all clear that Kesho Das was agent for 
defendant more than for plaintiff at the time 
when plaintiff left the goods in his charge. 
No doubt Kesho Das acted as his fatlier’s 
agent later on at the partition, but that is 
another matter. It must be noted that 
defendant was not in Calcutta between the 
time when plaintiff left the goods there 
and the time when plaintiff had his lock 
put on. We find no sufficient proof that 
defendant was liable for the alleged defi- 
ciency. 

The last item is Rs. 325, which plaintiff 
claims as half the cash balance left in the 
Calcutta shop. The rokar hahi certainly 
shows this sum, but there is no proof as to 
what became of it. If this money was left 
in Kesho Das’s charge there is no pro d 
that it found its way into defendant’s 
liands. This part of the claim must fail 
along with the claim to the preceding item 

of Rs. 1,284-4. 

The result is that we allow the plaintiff’s 
cro.ss-objections to the extent of Rs. 182-15 
and we allow the defendant’.s appeal lo 
the extent of Rs. 2ii8 and we reduce the 
decree to one for Rs. 929-13, The plaintiff’s 
claim ha« failed to the greater part, and we 
fail to see why his decree should carry 
costs. The whole affair is a sad family 
squabble which would have been more 
creditably settled out of Court. We leave 
the parties to bear their own costs in both 
Courts. 

Appeal partly allowed. 


MADRAS HIGH COURT. 

Appeals Against Ukoeks Nos. 25 and 32 oe 

1914. 

October 18, 1914. 

Pmeni:— Sir Juhn Wallis, Kt, Chief Justice, 
and Air. Justice Seshagiri Aiyar. 

In a. a. 0. iVo. Zb OF 1914 
K BALASUBRAHMANIA l^ER— 
DEiiiiiNTCKE Claimant No. 28 — 
Appellant. 

In a. a. 0. No. 32 OF 1914 
S. GOFALAKHISHANA IYER— 
Deuentoke claimant No. 2U — 

Appellant 

versus 

S. KANDASAill PILLAI and another— 
Petitioner and Official Liquidator- 

Respondent IN BOTH. 

Companies Act (VI 0 / 1882J, 68 — ‘Oncers of the 
Coinpamjy’ meanimj of-^Charge in favour of oncers, 
kyuliiij vj—l'iouiiu'j iccaritij, luuaee oJ—LabtuUare^ 
deed^i'iocisioii alloicinj Coiii^anj (o carry on ousmess 
till iuppemnj of certain ecem — dniness, if (itUomuti- 
caUy deternunes on liuypeuiny oj the event. 

A charge creaieU by the Directors of a 
Company ou its assets when tlie Company is still a 
going concern is not illegal; but a charge created in 
favour of its own ollicers is void when not registered 
uudi'r section 08 of the Indian Companies Act. [p. 
y:, col. p. y-i, col. d.j 

Wright V. Honon, 12 A. C. h/l; 50 L. J. Ch. b7d; GO 
L. 1. 02; W. It. 17:52 J. F, 17'J; rutent JJread 
Muchinenj Coinpaiiy, Ex parte Vaipy and Chu^tm, 7 
Ch. Ap. 20J; 20 L. 1'. 2iCi; 20 W. Li. ;i47; In re Euufh 
Durham Iron Company, Einilh'e case, ll Ch. D 570- 
^ L. J. Ch. 480; 4U L. T. 572; 27 W. Li. bL\ followed! 

A person who ceases to hold any oitice at the time 
of creation of n charge is not “an oliicer of tin- Coin, 
puny wiiiua ilic iii'-.niiiig 'A accliun oi oi Li.e ludmii 
Companies Act and a charge created in Ins favour is 
not Illegal, |.p. UT, cjI. 2.J 

When a deed oi Jeueatare, after charging ail tJie 
assets of the Company by way of a Hoatiag ciiaro-o 
provides that uotwithstaiuUng sueii cJmrge The 
Company should have power to carry on business and 
deal with the assets until the happening of a certain 
event, the right to carry on tho business is not 
determined automatically by the happening of tiic 
event indicated but continues until Cne dcoeuture. 
holder intervenes to show his desire that it should 
cease, fp. Ud, col. 2.J 

Edward Nelson ^ Co., Ltd., v. Faber Co., {i903l 2 
K. B. 3d7; 72 D. J. K. B. 771; 80 L. T. 2L; .u ilfunson 
427;£raasv. Rival Granite Quarries Co. Ltd liyioj 
2 K. B. y79; 79 L. J. K. B. 970; 54 S, J. GaUj 2(j T. L, 
K. 5 y, followed. 

It is of the essence of a floating security that it 
should remain doriiiant until the undenakjugi.ij 
ceases to be a going cuueerii or anui tlu- pc-isi>,7,,, 
whose favour the charge is civated luU'rvu'.u'.s m 
» ii,col.i.j ■ 

(jovernment Stock and other Secur/I.es Invest nienf 
Company v. Manila Railway Company, ^1897^ A.C. 8J- 
66 L. J. Ch. 102; 75 L, T. 553; 45 \Y. K. 353 followi'd' 
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Appeal against the order of the District 
Court of Tinnevelly, dated the 2i.nd 
December 1913, in Execution Petition No 42 

of 1913 in Original Petition No. 30 ■ 

Messrs. 6’. Snniva^n Aiyangar and li, 
Narayanasmvii Aiyar, for Appellant in b. 

M. A. No. 25 of 1914. 

Messrs A. Snndaram and S. Parthasarathy 
Atyar, for Appellant in C. M, A. No. 32 

of 1914. / p 

Mr. C. Padmanahha Aiyangar, for the Ke- 

spondents in both. . . j 

These appeals and appeals against orders 

Nos. 24 and 29 to 31 of 19i4 coming on for 
hearing on the 22nd and i:3rd April 191o, 
and having stood over for consideration till 

the 30th April 1915, the Court (the Chief 
Justice and Tyabji, J.) delivered the 

following 

JUDGMENT. 

Walus, C. J." These are appeals from an 
order of the District Judge of Tinnevelly in 
Original Petition No.SuT'of 1911 in the matter 
of the winding-up of the Swndeslii Steam 
Navigation Company, Limited. By an order 
of the 27th April 1912 made in the winding- 
up, the District Judge had held that the 
charges created by a resolution of the 
Directors in favour of claimants Ncs. 23 
and 16, the Secretary and Manatrer of the 
office of the Company, were not rendered 
invalid by the provisions of tlie explanation 
to section 68 of the Indian Companies 
Act, 1882, and that they did not amount 
to a fraudulent preference. The claimants 
then put in the petitions now under appeal 
for payment out of the assets of the 
amounts of their charges, when the debenture- 
holders of the Company, wliose rights as 
secured creditors had not been considered 
in the previous application, appeared and 
opposed the applications on the ground 
that their floating security had hocome fixed 
or crj'stallised and had attached on the 
assets of the Company before the creation of 
these charges. The District Judge having 
overruled these objections, the debenture- 
holders have appealed and have raised three 
contentions in support of tlieircase. 

In the first place, they rely on the 
express provision of the debenture deed 
which, after charging all tlie assets of the 
Company by w'ay of floating charge and 
providing that notwithstanding such charge 


the Company should have power to carry- 
on business and deal with the assets of the 
Company until default should have been 
made for six calendar months in the pay- 
ment of the principal, an event which 
admittedly happened, provided that from 
and after the happening of such default 
the liberty and authority hereinbefore given 
(to carry on busine.ss) shall forthwith 
cease and determine and the charge created 
by this debenture shall and may be im- 
mediately enforceable. 

In this connection it must be borne in mind 

that the right of the Company to create a 

charge of this kind is incident to its right 
to carry on business, and it i.s quite clear 
that no such charge can be created after the 
Company has actually stopped business or 
after the debenture-holder has intervened 
under the powers reserved to him to stop the 
business by obtaining the appointment of 
a Receiver or petitioning for the winding- 
up of the Company. The difficulty arises 
when, as in the present case, the Company 
has been allowed to go on carrying on busi- 
ness aul creating charges after the happen- 
ing of any of the events which determined 
its right to carry on business. In cases 
of this kind the Courts have been dis- 
posed to bold, at any rate when the 
language of tlie deed admits of it, that 
the right to carry on business is not de- 
termined automatically by the happening 
of one of the events indicated, but con- 
tinues until the debenture-holder in^e^venes 

to show his desire that it should cease, as 
by applying f-u- a Receiver. In Oin-^mment 
Stock Inrestmtuf and other Securities Company 
V. Manila liaitivaij (1), Bindley, L. J.| 
pointed out ^ the hardship and injustice 
that must arise to third parties by the 
debenture-holders allowing the business to 
go on after the happening of the specified 
event and then turning round and treating 
all the transactions as void under the de- 
henture deeti, and held that such a result 
was so uni-pusonahle and undesirable that 
in the absence of an express provision to 
that elTect in that rase, it ought not to be 
held to have been in the contemplation of 
the partiPs. On appeal the House of Lords 
m Government and other Securities 

(0 (ISO.')) ■> Ch. .VjI: U h, ,1. Oil. 7-k1. 
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InvesimeiU Co)npanj/ v. Mamla Railway Go.^ 

(2) took the same view and Lord Mac- 
naughten laid down generally that it was of 
the essence of a floating security that it 
should reinain dormant until the under- 
taking charged ceases to be a going con- 
cern, or until the person in whose favour 
the charge is created intervenes. 

There was no difficulty in applying that 
doctrine to the facts of that case, but 
there is more difficulty when, as in the deben- 
ture in Rdward Nelson ^ Go., Ltd. v. Faher 
4^ Go. (3), which is in terms identical 
with the debenture here except in a par- 
ticular which does not seem very material, 
it is expressly provided that on the hap- 
pening -of a specihed event the liberty and 
authority of the Company to carry on 
busine.ss shall forthwith cease and the 
charge created by the debenture shall and 
may be immediately enforceable. In this 
case it would almost seem as if these words 
had been expressly inserted to take the case 
out of the decision in Government 6'tock and 
other Securities Investment Gompany v. 
Manila Railway 0 >. (2) and to determine the 
Company’s authority to carry on business 
automatically without any intervention of 
the debenture-holders. The Courts, how- 
ever, lean strongly against such a conten- 
tion and Joyce, J., has rejected it in 
Edward Nelson 4' Go. v. Faber 4" Co. 

(3) , a decision which was not appealed 
against and has been since cited without 
comment in some cases and most text- 
books, though it is omitted from the last 
edition of Buckley on Companies. In a 
still later case, Evans v. Rival Granite 
Quarries Co., Ltd. (4), Fletcher Moulton, L. 
J., after referring to the leading cases as 
to the incidents of a floating security of 
this kind, observed that in all of the cases 
the Courts realised that it was impossible 
to come to any other conclusion than that 
it was intended to leave the Company free 
to carry on its business until the time 
arrived when the debenture-holders enforced 
their security upon the Company’s assets 
and undertaking. And the learned Lord 

(2) (1897) A. C. 81; 66 L. J, Ch. 102; 75 L. T. 553; 
45 W. R. 353. 

(3) (1903) 2 K. B. 367; 72 L. J. K. B. 771; 89 L. T. 
21; 10 Manson, 427. 

(4) (1910) 2 K. B. 979} 79 L. J. K. B. 970; 54 8. J. 
680} 26 T. L. R. 509. 


Justice went on to say, not without reference 
I cannot help thinking, to Nelson's case 
which had been cited in the argument, that 
though in the earlier cases the actual words 
of the particular document may have in- 
fluenced the Courts, it early became clear 
to the Judges that this did not depend on the 
special language used but upon the essence 
and nature of a security of this kind. 
On the other hand. Lord Justice Buckley 
in the same case seems still to have 
relied on the language of the document 
and speaking of the various ways in 
which crystallisation may happen and 
the security become fixed, he said: “A 
Receiver maybe appointed, or the Company 
may go into liquidation and a liquidator 
be appointed, or any event may happen 
which is defined as bringing to an end 
the license to the Company . to carry on 
business.” 

In this state of the authorities I hesitate 
to differ from the decision of Joyce, J., 
reinforced as it is by the observations of 
Fletcher Moulton, L. J., although it is not 
strictly binding on me 

As regards the second point, the appel- 
lants do not seem to have relied in the 
lower Court on the fact that the 
Company had stopped busine.ss before the 
granting of the charges and the evidence 
taken by the District Judge in the earlier 
case sufficiently shows that it had not. 

The third point is that the charges 
having been created in favour of officers of 
the Company— one of them is Secretary and 
the other liad been appointed, by resolution. 
Manager of the Company’s office— and not 
having been registered as required by .section 
68 of the Indian Companies Act of 1882, 
were not available to the claimants within the 
meaning of the explanation to that section. 
This objection was taken by the liquidator 
in the earlier case and was overruled by 
the District Judge, now Mr. Ju.stice Oldfield. 
It was again expressly taken in the lower 
Court in this case, hut was apparently 
not argued in view of Mr. Oldfield’s 
decision at an earlier stage. It is not 
expressly mentioned in the grounds of 
appeal to us, but as the facts are such 
as to bring the case prima facie within 
the terms of the statutory provision we 
think we ouglit to enforce the provisions of 
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the section if they are applicable. The Com- 
panies Act of I86J, whilst providing penalties 
for failure to register mortgages and cliarges, 
did not provide that unregistered mortgages 
and charges should be void, but there were 
decisions that it would be inequitable to allow 
officers of the Company to enforce such 
charges when created in favour of themselves. 
The late Sir George Jessel criticised these 
decisions in several cases pointing out that 
they imposed an additional penalty not 
warranted by the Statute and his view was 
finally upheld in 1887 by the House of Lords 
in Wright v. Horton (5). At the time when the 
Indian Companies Act of 1882 was being 
drafted and passed into law, tlie other view still 
prevailed and the Legislature endeavoured to 
give effect to it as nearly as possible in the 
words used in the decided cases. Jn Patent 
Bread Machhiery Ci mpann, E.r parte I atpif and 
ChapUn (6), Lord Juatire James after obscrv- 
ing that the mortgage was not void for want 
of registration went on: But as it is the 
duty of the officers of the Company to see 
that every charge specifically affecting pi’o- 

perty of the Company, is registered, I am of 

opinion that no Director, Manager, or ntlier 
officer of the Company, can avail himself 
of a charge which is not registereil,” and 
he applied the doctrine to a person who 
bad acted as Solicitor to the Company. 
The same language was used by the 
Courtof Appeal in [n re Sondi Durham Iron 
Oampany^ case (7), where Sir Ge.,rge 

Jessel interpreted the decisions ns mean- 
ing that a Director, Vanager or officer can- 
not avail himself of the security. Tliese were 
all cases in which the officer liad taken 
a charge in respect of advances made 
by him to tlie Company and not ftn- 
arrears of salary due to him. 

The explanation to section 68, which 
appears to lie intended to reproduce the 
ruling of Lord Justice James in Paicnl Bmid 
Machinery Company, Ex parte Valpy and 
Chaplin (0), as far as possible in his own 
language, is as follows: — 

Omission to register under this sectiim a 
mortgage or charge does not render it inval d. 


(.5) 12 A.C. 371; 56 L. J. Cli. 873; 56 I. T 7h2- 36 
W. a. 17;52 J P. I7n. 

(6) 7 Ch. Ap 28!); 20 L. T. 22M: 20 W, R. ,3t7 

(7) 11 Cli D. 579; 4S L. J Cli. 4'*0; 40 L. T 57-> -'7 
W fi. 845. 


But the officers of the Company cannot 
avail themselves as such of a mortgage 
or charge specifically affecting property of 
the Company and not so registered.” The 
words “as such” present some difficulty. 
If they mean ‘as officers of the Company,” 
it is diflieult to see what is meant by 
officers of the Company availing themselves 
of a mortgage or charge as officers of 
the Company, unless it be that they cannot 
take such mortgages or cliarges when 
they are officers of the Company which is 
what was laid down in the cases referred 
to. It is, I think, clear that the Legislature 
was anxious to reproduce not only the 
substance, but as far as po.ssible I lie very 
language of the decisions and that this 
must be accepted as the meaning of the 
explanation. 

The only other point is whether both 
claimants were offi.’ers of tke Company. 
The Secretary admittedly was. The other 
claimant denies that he was an officer of 
the Company within tlie meaning of the 
section, and although he would prima 
fa>'ie appear to be sucli, yet as he 
a-'pears to rely on special facts which lie 
has not had an opportunity rf proving 
we have decided to call for a finding as 
to whether he was an officer of the 
Company within the meaning of the section 
when he obtained the charge. Fresh evidence 
may be taken. The finding should be 
snbmitteil in one month after the re-opening 
of tlie lower Court after the mi l-summer 
vacation. Seven days will be allowed for 
tiling objections. 

The appeals against orders No.s. 24 
and 29 to 81 of 1914 are allowed a"* 
against the 28rd claimant with costs. 

Tyaiiji, j. — 1 aL'i’ce. 


In com|)liance with the order contained 
in the above jiidgm-nl. the District Judge 
of Tiniievelly .sutirnittcd the following 


.>iy Miiiiiiiir IS that I'lininaiit . (if he 
ever was an r|]i,.er ,,f the G'ninpany) 
had ceased to he sn at the time when the 
chacffo was ci-eatei:, X,. doubt a formal 
order of di-niisMil is „ot forthcominpr 
Imt Kxhiliit I shows that the Directors 
considered him to haw left the Company's, 
Mowiee liefnv .laoinry l!M0. Vdnidteily he 
liad notliiiiK to do with the ollljo after 
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January 1st and Exhibit B indicates that 
He was leaving it from that date. 

Appeals against orders Nos. 25 and 
32 of 1914 coming on for final hearing 
after the retnrn of the finding of the 
Ibwer Court upon the issue referred by 
this Court for trial, the Court delivered 
"the following 

( ; JUDGMENT. — We accept the finding 
and dismiss the appeals. Costs are not 
claimed. 

■ Appeal agair,i>t ordei' in favour of Secretary 
allowed; Appsal against order in favour of 
Manager dismissed. 


- ALLAHABAD HIGH COURT. 

' First Civil Appeal No. 449 of 1913. 

' November 30, 1913. 

Present:— Sir Henry Richards, Kt., 

Chief Ju.stice, and Mr. Justice Rafique. 
BANS GOPAL and others— Plaintiffs — 

Appellants 

ver.-us 

SHEO RAM SINGH and others — 
Dependants— Respondents. 

Uorfgage^Cause of action — Limit at ion Act {IX of 
1908), 5. n— Regulation XVII of 1806, d. 8. - 

. A mortgage executed in 1866 forsix years contained 
a provision that the property mortgaged should not 
be transfeired so long as any principal or interest 
-remained unpaid and that if it was transfeiTed or if 
the money’due to tho mortgagees was not paid, the 
latter without waiting for the expiry of the six years 
might bring a suit to recover principal and interest 
and might also get possession by completion of sale. 
A part of the property was transferred in 1867: 

Held, that the cause of action arose in 1867 and a 
suit brought in 1910 to enforce the right was barred 
by limitation, [p. 96, col. 2; p. 97, col. 1.] 

First appeal from the decision of the Sub- 
ordinate Judge of Cawnpore, dated the 2nd 
October 1913. 

' ' The"Hon’ble Dr. Sunder Lai, for the Ap- 
pellants. 

Mr. B E. tyConor (with him the Hon’ble 
Dr. Tei Bahadur Sapru), for the Respondents. 

JUDGMENT, — This appeal arises out of 
k suit, for foreclosure of a mortgage said to 
I^ve been made on the 25th of February 
1S66. The principal .sum alleged to have 
been secured was Ra. 3,000. The interest 
claimed is Rs. 16,000: in all Rs. 19,000. 
•The suit was instituted in August 1910, a 


few days before the expiration of the special 
period of grace allowed by section 31 of the 
Limitation Act, IX of 1908, This provision 
wa.s passed in consequence of the injustice 
.supposed to be likely to occur by reason of 
the decision of their Lordships of the Privy 
Council in the case of ^astideva Mndaliar v. 
Srinivasa Pillai' (1). There can be very 
little doubt that this enactment led to the 
in.atitution of many doubtful mortgage suits. 
It is not alleged that from the date of the 
mortgage to the institution of the suit any 
payment had ever been made upon foot of 
principal or interest secured by the mortgage. 
The plaintiffs were unable even to produce the 
original mortgage-deed, but no question on 
this point is before ns in the present appeal. 
The claim is at least an exceedingly stale 
one. The Court below has held the suit 
barred by limitation. The copy of the mort- 
gage, which has been allowed to be given in 
evidence, will be found at page 7 of the 
appellant’s book in First Appeal No. 382 of 
1911. The tran.slation is net particularly 
accurate. It begins by a statement that the 
mortgagor has borrowed Rs. 3,000 and has 
mortgaged the property for six year.s under 
conditions specified therein. The first clause 
provides that interest on the Rs 3,000 at the 
rate of 1 per cent, per mensem should be 
paid every year in the month of Baisakh for 
six years. It goes on to provide that the 
mortgagor is to remain in po.ssession and to 
pay the Government revenue. Clause 3 deals 
with redemption. Clause 4 provides that the 
mortgagor may make payments on account 
of principal in the manner specified therein. 
Clause 5 provides that if after the expiry of 
the .MX years anything remains due to the 
mortgagees, the mortgagees may forthwith 
enter into posse.ssion of the mortgaged pro- 
perty and realise the principal and interest. 
Clause 6 provides that the property shall not 
be transferred so long as any principal or 
interest remains unpaid and that if it is 
transferred, or if the money due to the mort- 
gagees is not paid, the latter without waiting 
for the expiry of the .six years may bring a 
suit to recover principal and interest and 
may also get possession by “completion of 

(I) .so M. 426; 17 M L. J.Uh 4 A. L. J. 62.n; 9 
Bom. L. R. 1104; H C. L. J. .879; 11 C. W.N. 1005; 34 
I. A. 187 (P. C.); 2 M. L. T. 3.83; 17 L. .J. 444, 



96 


CASKS*’. 


U9.6 




BANS GOPA- t*, SHEO RAM SINGH. 


sale.” The translation “possession by fore- 
closnre” is not strictly accurate. The real 
meaning is that the mortgagees will pt the 
possession as that of a purchaser. It wilt 
be seen from the terms of this mortgage that 
the purchasers were to remain in possession 
until some (one or more) of the events 
mentioned in the deed occurred. This mort- 
gage seems more like a simple mortgage 
within the definition of such a mortgage in 
section 58 of the Transfer of Property Act 
than a mortgage by conditional sale. Save 
for the words in clause 6, the morigagor does 
not appear “ostensibly to sell” the mortgaged 
property, words which occur in the definition 
of a “mcrtffflge by conditional sale” as defined 
in the same section. The appellants contend 
that they were never entitled to get pos- 
session as '"owners" of the property until 
they had taken proceedincs under clause S of 
Regulation XVII of 180d. that they could not 
take any such proceedings until the expira- 
tion of six years from the date of the mort- 
gage, that consequently time could not 
possibly begin to run against the mortgagees 
until the year that as the law stood 

at that time (in the year 1872) they had 
12 years within which they might institute a 
suit for possession or take proceedings for 
foreclosure, that Act XV of 1877, Article 1 47, 
gave them a right to sue fur foreclosure within 
60 years of the time of the money becoming 
due, that on the passing of Act IV of 1882 
(the transfer of Property Act) proceedintrs 
under that Act for the realization of the 
mortgage debts were subs!ituted for the pro- 
visions of clause 8 of Regulation XVII of 
1806, and that consequently tlieir suit having 
been brought within tlie period prescribed in 
section 31 of Act IX of 1908, the suit was 
within time. 

We must mention here that both the 
events mentioned in the mortgage, which 
would give the mortgagee a right to posses- 
sion as a purchaser,” happened in the year 
1867. Part of the mortgaged property was 
transferred in July 1867, and as already 
mentioned, there has never been any payment 
on foot of principal or interest. The appel- 
lants contend that this can make no difference 
and rely upon the decision of their Lord.'^hips 
of the Privy Council in Kishori Mohnii 
Roy v. Ganga Baku Bell (2). It is true 

(2) 23 C. 228) 22 1, A 183 (9. C.). 


in that case their Lordships of the Privy 
Council held that “the stipulated period” 
mentioned in section 8 of Regulation XVII 
of 1806 was the particular period mention- 
ed in the deed and that proceedings under 
that sectiDn could not be brought before the 
expiration of that period, even where there 
was a contract in the deed of mortgage mak- 
ing, ivithout reference- to redemphon, the 
whole principal lent become due upon failure 
to pay interest at a certain time. We need 
hardly mention that the terms of the mort- 
gage in the present suit are wholly different. 
Under clause 6 the mortgagees were, in the 
events which have happened, entitled at once 
to bring a suit or get possession without 
waitingforlhee.xpiry of the stipulated period. 
Furthermore, the condition that the property 
shall not be transferred was very different 
from a mere .stipulation that the money should 
become due if default was made in the pay- 
ment of interest. The transfer of the pro- 
perty prejudiced the security for the loan. 

We think that under the circumstances of this 

case we must hold that time began to run in 
July 1867. Proceedings might then have 
been taken for possession in the Civil Court 
or for foreclosure under the Regulation with- 
in 12 years. 

In principle the circumstances of the 
present case seem to be undistinguishablo 
from the case of Sritinih Bas v. Khetter 
Mohun Singh (3). In that case there was a 
mortgage, dated the 17th of November 1865, 
Proceedings bad been taken under the 
Regulation in the year lh73 but only the 
mortgagor was .served with tlie prescribed 
notices. The contending defendants who were 
purchasers from the mortgagor had not been 
served. Their Lordslr’ps state at pages 700 
and 701 of the report: The inferences of fact 
wliich tile Court is bound to draw from the 
evidence or the omission of evidence in the 
case appear to their Lordsliips to be as follows: 
the fureclosui-e was, as against HariNarayan 
perfect on or bcfoie the 3!st March 1873; 

the pureha.sers from liim were not served 
with notice as rctiuired by the Regulation; 
they, tlierefore, remained unafPeeted by the 
proceedings, and the relation.ship of mortgagee 
and person erititled to redeem continued to 
.''ubsist between iSluinia Sumlari and them; 
the purchasers have eontinued in undisturbed 

(3) 10 ('.6P3; J(3 1. A. to (1*. C.b 13 Itid. Jur. 182; 

5 i^ar. P. 1. 3. 3io. 
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possession since the time of their respective 
purchases; no interest has ever been paid on 
account of the mortgage debt; if any part 
of the principal has been paid in respect 
of any of the plots, the latest payment 
was made in August 1866; therefore, if Article 
135 is the one applicable to the case, the 12 
years there allowed ran out in tlie month of 
August 1878 at the latest.” 

Their Lordships were referring to Article 
135 of Act XV of 1877. That Article pro- 
vides that a suit by a mortgagee for 
possession of immoveable property must be 
brought within 12 years from the time 
when the mortgagor’s right to possession 
determines. The plaintiffs in the suit had 
been contending that Article 147 of the 
same Act was applicable to the case. That 
Article provides that a suit for foreclosure 
by a mortgagee might be brought within 
60 years from the time when the money 
became due. It is quite clear that their 
Lordships held that Article 135 was the 
Article applicable. We think that the 
present appeal is concluded by this 
authority. 

We may also refer to the cases of Shyam 
Chandra Smgh v. Baldeo (4) and Bam 
Dawar Bai v. Bhirgu Bai TS), where 
numerous rulings are referred to. We 
think that the cause of action accrued to the 
plaintiff in July 1867, and consequently the 
present claim was barred within 12 years 
from the expiration of that date. We 
dismiss the appeal with costs including in 
this Court fees on the higher scale. 

Appeal dismissed. 

(4) 17 Ind. Cas. 467{ 10 A. h. J. 522. 

(5) 15 Ind. Cas. 240; 10 A. L. J. 53'<. 


MADRAS HIGH COURT, 
t Second Civil Appeal No, 2305 of 1913. 

October 15, 1915. 

Present’. — Justice Sir William Ayling, Kt., 
and Mr. Justice Phillips. 
KRISHNA BHATTA and others- 
Defendants— Appellants 

VSTStlS 

UDAYAVAR SRINIVASA SHAMBAGU 

AND OTHERS — DEFENDANTS — RESPONDENTS. 

Trusts Act (Hof m2), ss. 44, 11, Deed 
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of trust x'estiiig management of temple in five trustees-^ 
Besignation of one, effect of^Suithy four, ivkether main* 
tainahle— Death of one pending saii— SuiV, whether can 
he continued by remaining three— Tender of mortgage- 
money not made— Interest, whether can be charged. 

A deed of trust vesting the management of 
a temple in five trustees provided that suits on 
behalf of the temple must be filed by them jointly, and 
laid down the procedure for filling vacancies caused 
by the death or resignation of any trustee. One of 
the trustees having resigned, the other four brought 
a suit on behalf of the temple and one other trustee 
died pending the appeal to the High Court: 

Held, (IJ that the resignation operated as a valid 
discharge of the trustee from his duties, and there 
being no contrary declaration in the instrument of 
trust, the trust property passed to the others; [p. 98, 
col. 2; p. 99, col. 2.j 

(2) that the suit instituted by the remaining four 
trustees was maintainable, no one having been ap- 
pointed in place of the trustee who resigned; [p. 99, 
col. 1.] 

(3) that on the death of one of tlie trustees in the 
coarse of the suit, it could be validly continued by the 
other three, [p. 99, col. 2.] 

Sanfhalva v. Hanjanna Shetty, 7 Ind. Cas. 754; 8 M. 
L. T. 213; (1910) M. W. N. 603; 20 M. L. J. 814; 34 51. 
1, distinguished. 

Where there is no tender of the mortgage amount, 
interest is rightly chargeable, [p. 99, col. 2.] 

Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No, 49 of 1912, preferred against that 
of the Court of the Subordinate Judge 
of South Canara, in Original Suit No. 27 of 
1911. 

Mr. K. Bamanath Shenai, for the Appel- 
lants. 

Mes.srs. /. L. Rosari'), K. P. Madhava Bao, 
and K. P. Lakshmana Kao, for the Respond- 
ents. 

This second appeal coming on for hearing 
on the 2nd and 3rd February 1915, and the 
case having been ordered to be proceeded 
with without the legal representatives of the 
4tli respondent reported to be dead {vide 
Admission Court’s order dated 13th Novem- 
ber 1914), the Court (Ayling and Tyabji, JJ.) 
made the following 

ORDER, — The objection taken before us 
is that the plaintiffs were not competent to 
sue on behalf of the temple under clauses 
16, 21 and 22 of Exhibit I, the award under 
which they hold the office of trustees of the 
temple. It is argued that these clauses 
entitle only a majority of the five trustees to 
sue. The clause relating to powers to sue 
is clause 21, which empowers a suit to be 
brought even though some of the trustees 
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lire opposed to it, ou the condition that the 
trustees nnwilling to sue are made a party 
defendants. But clause 21 refers to clau'je 
16 and it is argued that by implication, unless 
the requirements of clause 16 are satisfied, a 
suit cannot be properly instituted. Assum- 
ing that this contention is correct, that clause 
16 applies to the institution of suits, we do 
not consider that its provisions are fatal 
to the present suit. Clause 16, in our 
opinion, provides 

( 1 ) th-it if the trustees are unanimous 

their acts will bind the temple; 

( 2 ) if the trustees are divided, then if the 

majority includes one of the senior inuktessors 

the act of the majority will bind the temple; 

( 3 ) if, however, one or more of the trustees 
who do not form such a majority as is above 
referred to choose to do any act against the 
consent of the other trustees, they shall do 
so at their own risk as to costs. 

The present suit, therefore, cannot fail 
merely because it is not instituted by such a 
majority. 

The next objection by the appellants is 
that in no case can a suit be valid!)' institut- 
ed on behalf of the temple to wliich ail the 
trustees are not parties (if not as plaintiffs 
then as defendants) and that unless there 
are five trustees, the temple cannot be pro- 
perly represented. It is admitted that at 
thetiraeoftlie institution of the suit there 
were only four trustees as parties to the 
suit. Since the appeal to this Court was 
filed, another trustee (the l-th respondent) 
has died and we have now only three trustees 
before us. AVe think that it would be most 
convenient and just in the circumstances of 
this case to allow the respondents three 
months’ time during which they may take 
steps to have two more trustees appointed 
and made parties to this appeal. Should 
the respondonts’get such trustees appointed 
and made parties and should the trustees so 
appointed and made parties consent to 
be bound by the pi'occeding.s leading 
up to this second appeal, some of the 
formal objections taken before us may not 
be material. AVe do not express any opinion 
upon the effect that the addition of the fresh 
parties may have on the result of the appeal, 
but take the course to which we have referred 


temple they cannot get a valid discharge. 

This second appeal again coming on for 
hearing on 11 th and 12th of October 
1915 after expiry of the time allowed for 
appointment of new trustees, and having 
stood over for consideration till thi.s day, the 
Court delivered the following 
JUDGMENT. -The respondents have not 
had additional trustees appointed for the suit 
temple, as provided in this Court s order of 3rd 
February 1915; and consequently the question 
of whether the temple is properly represented 
in this suit has now to be determined on the 
merits. 

Appellants raise two contentions (l) that 
the alleged resignation of the 5th moktessor 
does not operate so as to discharge him from 
his duties as trustee, and 

(2) that even if the 5th defendant has 
ceased to be trustee, the temple cannot be 
represented by the remaining trustees alone. 

On the point it is contended that in 
accordance with the principles of the Trusts 
Act II of 1882, which admittedly is not 
applicable in this case, the resignation of the 
5 th mnkfesaoi' is invalid, and reference is 
made to sections 44, 45 and 71 of that Act. 

Under .section 7 1 (c) a tru.stee may be dis- 
charged by such means as may be prescribed 
by the in.strument of tiust; paragraph 14 
(b) of the award (Exhibit 1) clearly provides 
for vacancies being caused by resignation. 
\Ve can, therefore, see no reason wliy the 
resignation, which Ims been accepted in 
Exhibit F, should be invalid and should not 
operate as a discharge. 

As regards the second point, it is argued 
that unless there are five moktessors in 
existence and impleaded in the suit, the 
temple cannot be properly represented, 
because the award or trust-deed pre.scribes 
that the number of trustees shall not be less 
than five. In support of this proposition, 
we are referred to iSontlmlca v. Manjnnua 
Shelly U). That ease was decided entirely 
oil the eunstruetioii of the language of Act 
XX of I 860 , and it was held that the pro- 
visions of sections 7 and 10 of that Act were 
obligatory and imperative, and that conse- 
quently when a Temple Committee consisted 


in order to meet the appellants’ objection that 
unless there are five trustees to represent Uie 


(1) 7 In.i. Cas T.'.J; ;u M. 1; M. U T. (U)10) 

M. W. N. liON; 2n .M. L. .1. S\.\ 
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of three members, and one died, the remain- 
ing two members do not form a Committee, 
and cannot perform the functions of the 
Committee. This interpretation of the Act 
■v^as dissented from in Engkunandan Ramamija 
Das y. Bibhuti Bkuskan ^Werjee (2), but we 
are not concerned with the interpretation 
of Act XX of 1863 in this case, and the 
Sippellanis Counsel relies upon the principles 
upon which* Santhalva v. Manjanna Sheity (1) 
was decided and especially upon tlie 
dictum of White, C. J. : “The question 
Tyhether provisions of this sort are obligatory 
and imperative or are merely directory must 
be determined with reference to the words 
of the particular enactment or the particular 
settlement in which they occur.” We are thus 
thrown back upon the language of Exhibit 
I and we can find no obligatory and impera- 
tive provision as to the minimum number 
of motesors required to represent the temple. 
No doubt five moktessors are appointed under 
i^xhibit J, two first woktesitors and three 
managing moktessors, and tlie procedure for 
filling vacancies caused by death or resignation 
is provided for [paragraph 14 (a) and (6)]. No 
provision is made for the possibility of the 
family of either of the first moktessors be- 
coming extinct and it is easily conceivable 
that the election to a vacancy among the 
managing moktessors might be infructuous. 
In either case the vacancy could not be filled 
up under the provisions of Exhibit I and, there- 
fore, it is diflScult to suppose that the 
framers of Exhibit I intended that the mini- 
mum number cf moktessors should always be 
five and yet omitted to make proper provision 
for securing that number. No doubt in para- 
graph 21, there is a provision that a suit must 
be filed by the five moktessors jointly, and an- 
other provision that the five uioktessors must 
join together and defend a suit against the 
temple. There is no other passage in the 
award supporting the appellant’s proposition 
that' the temple cannot be represented unless 
there are five moktessors' To read such a pro- 
vision into the award would be productive of 
great inconvenience and difficulty and con- 
sequently we do not think that the language of 
paragraph 21 can be considered to be obliga- 
tory and imperative, but is merely directory. 
This being so, the principle of section 76 of 

(2) I2lmlCas. 147; 39 C. 304. 


the Trusts Act is applicable, and that lays down 
that on the discharge of one of several co- 
trustees the trust survives and the trust pro- 
perty passes to the others, unless the instrument 
of (rust expressly declares otherwise. We, 
t erefore, hold that the temple was properly 
represented in this suit. 

^ A further objection is taken to the award 

of interest but it is perfectly clear, as found 

by both the lower Courts, that there wa.s no 
tender of the mortgage amount and conse- 
quently interest is rightly chargeable. The 
second appeal is dismissed with costs. 

Appeal (UsmisseJ. 


MADRAS HIGH COURT, 

First Civil Appeal No. 217 op 1914. 

November 1, 1915. 

Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 

VUDATHU KAMALANABHAN ANu 

ANOTUER— Plaintiffs Nos. 1 and 2 
— Appellants- 

V6ySHS 

VUDATHU SATTIRAZU and others- 
Defendants and Plaintiff No. 3— 

Respondents. 

Limitation Aci {IX of 1908), Sch. J, Art. 93- 
‘Aitempt to enforce u hryed inafrument’, meanimj of— 
AppUcation by a widow for succession certijicate as heir 
to her deceased husband— Claim as legatee not set up- 
Application, whether an attempt. ^ 

A person can be said to “attempt to enforce a 
forged instrument against tlie plaintiff” ivitliin the 
meaning of Article 93 of Schedule I of the Limitation 
Act, only when he institutes proceedings in 
which the genuineness of the document is directly 
put in issue and to which the person a.gainst whom 
it is sought to be enforced is a direct and necessary 
party, [p. 101, col. 1.1 

An attempt to register a document cannot 
be treated as an attempt to enforce it against other 
person’s rights, [p. lOI, col. l.j 

Achyut Rayapa Shanbhoij v. (fopaJ Subhaym Shan, 
hhag, 30 Ind. Cas. 399; 17 Bom. L.R. 635, followed. 

A widow applied fur u succession ceni- 
ficate, basing her right to collect the debts dii,- 
to her deceased husband expressly on the ground 

that she was liiswidow and as such cntiilctrto tlic 

ccrtilicatc under the Hindu Law and onlr iucidentalJr 
mentioned a Will of her deceased husband bui 
did not base her right upon her position as a legatee 
In a suit by the reversioners of the husband to deriavp 
the Will forged; 
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obtained a certificate. In her petition she 
sets out that she is the widow of the late 
Virraju and states that he has no heirs nearer 
than herself. She concludes her petition 
for the certificate by basing her right to 
collect the debts expressly on the ground 
that she is her husband’s widow and entitled 
as such to the certificate under the Hindu 
Law. That takes up six paragraphs in the 
petition and is very emphatic. In paragraph 7 
she sets out the Will or rather the effect of it 
and explains that under it she is the legatee of 
her deceased husband. Nowhere does she base 
lier right to collect the debts due to her 
husband’s estate upon her position as legatee. 
Although the question we have to decide 
does not turn upon what actually happened, 
nevertheless it may be observed in passing 
that in fact the District Judge declined to go 
into the question of the genuineness of the 
Will in the proceedings and gave the certifi- 
cate on the ground that under the Hindu 
Law she would be entitled to collect the 

debts. 

Some time in 1908, she made a further 
application to have the Will registered and 
after contest and difficulty, the Will was 
registered in February 1909. Nothing further 
happened until 26th February 1912 when this 
suit was filed. The contention put forward 
defendants is this. They say that 


Belil, that the mention of the Will m the petto 

was not an attempt within the meam^ of^^tic e 
93, Schednle I to the Limitation Act, J908. uP- 
col. 1.] 

Appeal against the decree of *>'« district 
Court of Godaveri, in Original Suit No. 12 of 

1912. 

FACTS.— Plaintiffs, reversioners to the 
estate of the husband of the 1st defendant, a 
widow, sued in 1912 in the District Court of 
Godaveri to declare that a Will set up by 
tbe widow as having^ been executed in her 
favour by her husband in 1907 is a forgery. 
The 1st defendant, t. e., the widow, pleaded 
that the suit is barred by limitation under 
Article 93 of the Limitation Act, having been 
instituted more than three years from the date 
of her application for a certihcate of succession 
in which she made mention of the Will. 
The District Judge held that the mention 
of this Will in the certihcate proceedings was 
“an attempt to enforce the Will against the 
plaintiff” within the meaning of Article 93 of 
Schedule I of the Limitation Act and dismiss- 
ed the suit. The present appeal is against 
that decree. 

Messrs. P. Plarayanamurthi and P. Soma- 

sundtiramj for the Appellants. 

Mr. T. Rangacfiariar, for the Respondents. 

JUDGMENT.— This case has unfortunate- 
ly been decided on a preliminary point and 
not tried on its merits. The result is that 
it has to go back to be tried over again. We 
know that the particular Judge in this case 
has a heavy district and is a conscientious 
officer and we do not sugge.st it has been 
done for the purpose of saving trouble. 

The point taken here was that this suit 
was barred by limitation. The suit was 
brought by the plaintiffs, who were the next 
presumptive reversioners to the estate of one 
Virraju, deceased. He left a widow and 
the widow produced in due course of time 
a Will, dated 20tb June 1907, purporting to 
convey absolutely the whole of Virraju’s 
properties to his widow. He died in August 
1907, and in October 1907 the widow applied 
under the Succession Certificate Act for a 
certificate to enable her to collect the debts 

owing to her deceased husband and in 

* 

accordance with the machinery set up 
the Act, she put in a petition stat- 
her rights to collect those debts and 


by - - 

the suit is barred by limitation under Article 
93 of the Limitation Act, which enacts a 
period of three years’ limitation for suits to 
declare the forgery of an instrument 
attempted to be enforced against tbe plaintiff. 
The point from which time begins to run is 
stated to be the date of the attempt. The 
defendants’ case is that the institution by 
the widow of the proceedings in the District 
Court to obtain a succession certificate 
mu.st be treated as an attempt to enforce 
the Will against the plaintiffs. It has been 
observed in the course of the argument that 
it was by mere accident that the plaintiffs 
appeared in these proceedings, because 
although mention is made in the petition of 
the existence of near relatives of the deceased, 
no machinery exists for compelling their 
presence unless the Judge in his discretion 
tliinks that they ought to be there. He 
miglit in this case luive thought that it was 
totally unnecessary to secure their presence, 
having regard to the capacity in which she 
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applied for the certificate. He did not take 
that view in fact, but we think it was open 
to him to take that view. Then the startling 
result would have been that an attempt 
against the plaintiffs’ right would be one 
which the plaintiffs had no opportunity of 
dealing with or meeting. The attempt 
contemplated by Article 93 of the Limita- 
tion Act must be something more than 
a superfluous paragraph in a petition to 
administer the estate as a widow. There 
ia very little authority guiding us on 
the point. There is a decision of the 
High Court of Bombay reported as Achynt 
Rayapa Shanhhag v. Gopal Sitbbayya Shan- 
bhag (i), and what was clearly decided 
in that case was that an attempt to register 
a document cannot be treated as an attempt 
to enforce it against other,person’s rights. 
That decision is no doubt correct. Actual 
registration of the document is not enforcing 
it. On the other hand, there is a decision of 
the Privy Council rflported as Burn Bhusan 
Muherji v. Upendra Lai Mukerji (2) where 
analogous questions are dealt with, but the 
judgment is so concise that it is very difficult 
to draw satisfactory analogies for our guidance 
in the present case. What was decided in 
that case is this: that an adoption by a 
widow which _ would not have the effect of 
ousting the rights of the reversioner was 
not an attempt within the meaning of 
the section. Such an adoption being 
made^ in accordance with tlie mandate 
contained in a forged instrument was 
not an attempt to enforce such an instru- 
ment^ against the plaintiff. Their Lord- 
ships decision, it seems to me, was that 
the mere ceremony of adoption cannot be 
treated as an attempt. The mere inser- 
tion of a paragraph in a document like 

this petition could not have any further 
effect. 

We think that the appeal must be allowed 
and the case remitted to the District Judge 

for trial on the merits. Costs will abide the 
result. 

/n CAT T Appeal allcwed; Suit remanded. 

(1) 30 Tnd Cas. 399; 17 Bom. L. K. 635. 

(2) 24 C. 1 at p. 7; 23 I. A. 97 (P. C.). 


CALCUTTA HIGH COURT. 

, Appeals from Original Orders No,s. 345, 
346, 348 AND 399 of 1915. 
December 14, 1915. 

Mr. Justice N. R, Chatterjea and 
Mr. Justice Newbould. 

In No. 345 

TAMIJUDDI SHEIKH — Opposite Party 

Appellant 
In No. 346 

ABDUL KARIM and others— Opposite 

Party— Appellants 
In No. 348 

AINUDDI and others— Opposite Party- 

Appellants 

In No. 399 

NAWAB ALI BEPARI and others— 
Opposite Party— Appellants 

versus 

Kumar SATYA SHAf^KER GHOSAL 
AND others — Petitioners — 
Respondents. 

Civil Procedure Code (Act V of 1908), 0. XLriJ, 
r.2-‘**Judge who passed the decree", meaning of-^ 
Review — Jurisdiction. 

The expression “the Judge who passed the decree” 
in rule 2 of Order XLVII of the Civil Procedure Code, 
1908, means tlie Judge who has decided the case and 
not the Judge who has merely signed a decree after 
satisfying himself that it has been drawn up in 
accordance with the judgment delivered by his 
predecessor, [p, 102, col, 1,] 

Therefore, a Judge who merely signed a decree 
which was in accordance with a judgment passed by 
his predecessor, has no jurisdiction to review the 
decree and the fact that a review was granted by his 
predecessor which was set aside by the High Court 
on the ground that no notice was sent to the other 
party, does not validate his order, [p. 102, col. 2.] 

Appeal against the orders of the Special 
District Judge of Tipperah, dated the 12th 
June 1915. 

Babus Bepin Behari Chose and Mohtni 
Mohan Chatterjee, for the Appellants. 

Mr. B. C. Miiter and Babu Ram Chandra 
Ultra, for the Respondents. 

JUDGMENT. — In these four appeals the 
question we have to decide is whether an 
application under Order XLVII, rule 2, for a 
review of a decree upon some ground other 
than the discovery of new and important 
matter or evidence, or the existence of a 
clerical or arithmetical mistake, can be 
made to a Judge who signed the decree but 
did not write or deliver the judgment in 
accordance with which the decree was drawn 
up. In other words, the point for determina- 
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tion iB the meaniDg of the expression “the 
Jcdge who passed the decree in that rule. 
In onr opinion these words undoubtedly mean 
the Judge who has decided a case, and not the 
Judge who has merely signed a decree after 
satisfying himself that it has been drawn up 
in accordance with the judgment delivered 
by his predecessor. , i i 

It has been contended by the learned 
Counsel who appears on behalf of the re- 
spondents that the decree is non-existent 
until it is signed and that, tlierefore, 
the Judge who signed the decree must 
be held to have passed it. But once 
the decree is signed, it takes effect 

from the date of the judgment. Ihe Judge 
who delivers the judgment expresses what 
the decree is and is responsible for its 
substance, while the signing Judge is res- 
ponsible only for its verbal accuracy. 
There is no straining of language in saying 
that the former passed the decree which 
subsequently came into operation with re- 
trospective effect on the performance of an 
oflBcial act by the latter. The word pass 
has many meanings, but when uaed^as a part 
of a legal expression it signifies utter or 
pronounce judicially, e. p., pass sentence^ 
[see the Oxford Dictionary, paragraph 52 
under this word]. 

The view we take is supported by a com- 
parison of the former and the present Code 
of Civil Procedure. In section 624 of the 
Code of 1882, it was provided that no appli- 
cation for a review of judgment on, what 
may be called for the sake of brevity, special 
grounds should be made to any Judge other 
than the Judge who delivered it. A careful 
comparison of sections 623 and 624 of that 
Code with the corresponding rules 1 and 2 
of Order XLVII and section 114 of the Code 
of 1908 now in force shows that though there 
has been an alteration of the language, there 
has been no change of the law. Section 623 
cf the former Code and section 114 and 
Order XLVII, rulel, of the present Code pro- 
vide generally that an application for review 
may be made to the Court whicli passed the 
decree. Kule 2 of Order XLVII, however, 
require.s that an application for review on 
special grounds must be made to the Judge 
who passed the decree. If such an applica- 
tion could be made to a Judge who had only 
sigi.ed the decree, there would be no necessity 
to substitute the word "Judge” for the word 


“Court.’* Any successor of the Judge who 
delivered judgment could deal with such an 
application for review as well as one who had 
signed the decree. The act of his signing 
the decree is simply an accident due to his 
having happened to be appointed during the 
interval between the delivery of judgment 
and the preparation of the decree. It seems 
clear, therefore, that the word ‘Judge” has 
been deliberately used in place cf the word 
“Court” in order to retain the provision of the 
former Code that applications of this kind 
must be made to the Judge who delivered 

judgment. 

We, therefore, hold that the learned Special 
Judge was wrong in holding that he was the 
Judge who passed the decrees of which he 
granted a review. As he acted without 
jurisdiction the fact that his predecessor had 
previously granted a review, which was set 
aside by the High Court on the ground that 
the order was passed without notice to the 
other side, cannot give validity to his order. 

We accordingly decree these appeals and 
set aside the order of the Special Judge 
granting review of the four appellate decrees 
in resppct of which these appeals have been 
preferred. The appellants (?) will pay the re- 
.spondents’ costs in this Court. We assess 
Pleader’s fees at two gold mohnr!{ for the four 
appeals. 

Appeals decreed. 


COURT OF THE FIMNCIAL COMMIS- 
SIONERS, PUNJAB. 

Revenob Revision Petition No. 233 op 

1914-15. 

October 28, 1915. 

Present : — Sir M. W. Fenton, C. 

KHADIM HUSSAIN KHAN— Defendant 

— Applicant 
versus 

Mnsammat MURAD BlBl -Plaintiff- 

Respondent. 

Limitation Act (IX oj 1908). Sch. I, Arh. 120, 109— 
Stiithy co-sharer for share of produce in joint hold- 
mg — Funjof) Tenancy Act f'XI / of 1S87), s. 77 (3) (k) 
--Trusts Act {II of 1882), dO—Cosharcr, 'exclusive 
possession hy, effect vf. 

A suit bv a cn-shiiror in a iiobling uiiiJor section 77 
(3) (A) of tin* I’lin j;i)) 'IVi.am-y Act for a slmiv of the 
produce of tlio ji'iiii liolilin*.', by Article 

120 of tlic Fi^^t Scliedtile to I ho Limitation Act. [p. 
104, col. 1.] 
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Robert Watson ^ Qo. r. Ram Chand Dutt, 23 0. 
79fi; Fhani 7. liawab Singh, A. W. N. (1905) 
233; 28 A. 161} Parsotam Rao Tantia v. Radha Bai, 28 
Ind. Cas, 953; 13 A. Ij. J. 407; 37 A. 3 8, referred to. 

The relation of a oo-sharer who obtains exclusive 
possession to a fellow-sharer who is not in possession, 
is,’ by seotion 90 of the Indian Trusts Act, declared to 
be a fiduciary one and the receipt by the trustee in 
such circumstances of profits for which he is liable 
as trustee to render an account, cannot be said to be 
a wrongful receiving within the meaning of Arti- 
cle 109 of the Limitation Act. [p, 103, col. 2.] 

Petition for revision of the order of the 
Commissioner, JiiUundur, dated the 19th 
Jane 1915. 

Mr. FazUi-Hussain, for the Applicant. 

Mr. Badri Bos, for the Respondent. 

ORDER.— Both revision applications Nos. 
233 and 254 will be disposed of in this 
order. 

This is a suit by one co-sharer, Mmammat 
Murad Bibi, against another co-sharer, 
Khadim Hussain, her deceased husband’s 
brotlier, for her share of the produce of 
a joint holding for twelve harvests. The 
plaintiff has obtained a decree, the amount 
of which as fixed by the appellate order 
of the Commissioner is Rs. 6,000. This 
sum is decreed in respect of plaintiff’s 
share of the produce of si.v years — twelve 
harvests. Both parties apply for revision 
on the ground that the amount so decreed 
is too much or too little, and that wrong 
methods of appraisement and calculation 
have been followed in fixing it. None of 
the arguments advanced in this connection, 
however, seem to me to establish any 
valid ground for exercising revisional 
powers. I shall confine myself, therefore, to 
the plea that the plaintiff’s claim is barred 
by limitation in respect of the first three 
years of the period to which her suit 
relates. In other words, it is contended 
that the period of limitation for a suit 
under section 77 (3) (A) of the Punjab 
Tenancy Act by one co-sharer for a share 
in the profits of a holding is three years. 
The Commissioner has held that the Article 
of the First Schedule of the Limitation Act 
which is applicable is Article 120 (suits 
for which no period of limitation is 
provided elsewhere in the Schedule), and 
that the period of limitation is six years. 
It is curious that there should be no 
Punjab ruling on this point. Suits by 
CO-sh^rers fop a - share of the profits of an 



estate or holding are among the commonest 
of revenue .suits. I believe that there ha.g 
heretofore been a general impresaion that a 
three year.s’ period of limitation is applicable 
to such suits as well as to suits for rent 
against tenants. 

Mr. Fagan’s decision that the period of 
limitation k six years is based on the Calcutta 
High Court ruling in Robert I^a^son .V Co. 
v. Ram Ghand Dutt (1). In that case in 
which some of the co-sharers in property 
owned in common .sued the remaining co- 
sharers, who liad taken possession of and 
exclusively cultivated the joint property for 
mesne profits, it was urged on behalf of the 
defendant that either Article 36 or Article 115 
of the First Schedule of the Limitation Act was 
applicable. The Court, however, held that 
in the circumstances, t. e., when some co- 
sharers take exclusive possession of the joint 
property and manage it without associating 
the other co-sliarers in the pos.session and 
management, there is neither misfeasance 
nor raalfea.saiice nor breach of contract which 
would make Article 36 or 115 applicable. 
In the present case the defendant argued 
before the Commissioner that Article 109 is 
applicable. Article 109 relates to suits 
for the profits of immoveable property 
belonging to the plaintiffs which have been 
wrongfully received by the defendant." The 
learned Commissioner rightly holds that the 
profits ref'eived by a co-sharer in po.s.session 
are not lorongfuUy received merely because 
they belong in part to co-sharers who are 
not in possession. The ruling of tlie 
Allahabad High Court which he cites in 
support of this view, Fhani Singh v. Naivab 
Singh (2), is entirely to the point. It may 
be added that the relation of a co-owner, 
who obtains exclusive possession, to a 
fellow-sharer who is not in possession is, by 
section 90 of the Indian Trusts Act, 
declared to be a fiduciary one. It cannot, 
therefore, be said that the receipt by the 
trustee in such circumstances of profits, for 
which he is liable as trustee to render an 
account, is a wrongful receiving within the 
meaning of Article 109 of the Limitation 
Act. In this Court the defendant seeks to 
establi'h the applicability of Article 62 of 
the Limitation Act. Article 62 relates to 

(1) 23 C 799. 

(2) 28 A. 161; A. W. X. (1905; 233. 
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sniu "for money payable by the defendant to 
the plaintiff for money received by the defend- 
ant for the plaintiff’s use.” If the presen 
anit were really one of that description * 
would not lie in the Revenue Courts. But it 
would be a straining of the law and of the 
ordinary meaning of language to hold that a 

suit for a share in the f 

or holding under section 77 i-i) (*) of the 
Tenancy Act is a suit for money received 
by the defendant on behalf of the plaintiff. 
What is due to the plaintiff is only 
ascertainable after an account has been 
taken, an account in which the managing 
co-sharer is entitled to set off expense., 
of management before the proportion of 
the rent raid by tenants under section 
15 of the Tenancy Act, which is due to 
the co-sharer who is not in possession, can 
be ascertained. This view is supported by 
the Allahabad High Court ruling in 
Panotam Eao Tantia v. IMa Bai (3), m 
which it was held that a suit by a co- 
sharer to recover, from a manager of property 
in common ownership money received 
by the defendant as manager was not a 
suit for "money had and received”, but was 
one to which Article 120 of the first Schedu.e 

of the Limitation Act applied. 

In the Rent Acts of Agra and Oudh 

there are general provisions declaring the 
applicability of the Indian Limitation Act 
to revenue suits arising thereunder, except 
in the case of suits for which a special 
period of limitation is provided in those 
Acts. Such a special period of limitation, 
m., three years, is provided in both Rent 
Acis for suits by co-sharers for a share 
of the profits of a holding— a circumstance 
which involves the implication that the 
Limitation Act period for such suits is not 
one of three years. 

For the foregoing reasons I am unable 
to dissent from the Commissioner’s decision 
on this .question of limitation, riz., that 
Article 120 applies to suits of the de.scription 
for which section 77 (3) {h) makes provision. 
On no other ground is there any reason 
to revise the order of the Commissioner. 1 
accordingly reject the applications in both 
these cases (Nos. 233 and 256). Parties will 
pay their own costs in this Court. 

Petifion rejecled. 

(3) 28 Ind. Cn.®. 053; 37 A. 3J8; 13 A. L. J. -107. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 100 op 1914. 

December 2, 1915. 

Present:~Biv Henry Richards, Kt., Chief 
Justice, and Mr. Justice Rafique. 
JADUBANSI KUER alias GHLAB KOER 
AND OTHERS— Plaintiffs Appellants 

versus 

MAHPAL SINGH and others— 

Defendants— Respondents. 

Civil Procedure Code {Act Ko/lOOS), 8.2(11) 
Legal reprcseatatm-Biudu Law^Hiuda woman mit 
hij— Death of plaintig pending sait—Right lo conUnue 

litigation. . t l l 

A Hindu woman in possession of an estate as 

such represents the estate and a suit brought by her 
to recover possession of the estate can be continued 
on her death pending the suit by a person entitled 
to succeed to the estate after her. [p. 107. col. 1. J 

Where, therefore, an unmarried daughter sued to 
recover her father's property making her married 
sisters pro forma defendants and died pending the 

suit: . 

Held, tlmt the married sisters could continue 

tlie litigation as plaintiffs in the cause, [p. 107, col. l.J 

First appeal from the decision of the 
Subordinate Judge of Ghnzipur, dated 20th 
December 1913. 

FACTS.— One Brij Raj Kuer brought a 
suit for posse.ssion of the property belonging 
to her father. She alleged that as an 
unmarried Hindu daughter she was entitled 
to the whole property in the po.ssession 
of the defendants other than defendants 
Nos. 9, 10 and 11, who were her sisters and 
who were made pro foriiia defendants. During 
the pendency of the suit, the plaintiff 
died and her three sisters applied^ to be 
brought on the record as plaintiffs in place 
of tlieir deceased sister. Their application 
was granted, the contesting defendants 
raising no objection. Both the parties then 
adduced evidence. At the hearing, the 
defendants raised an objection to the effect 
that tlie right of an unmarried daughter 
to succeed to her father s property being 
a purely personal one, tlie right to sue 
did not survive to the deceased plaintiff’s 
sister.s. The Court below relying on 
Baliik Puri v. Ihirga (i), passed an order 
to the effect that the suit had abated. The 
plaintiffs appealed to tho High Court. 

Mr. Bohieo Pom Ihtre (for the Hon’ble 
Dr. Snuiler Jjol), witli Nawab Ahdttl 

(1) 30 A. 40; 1 A. h. 7N3: A. W. X. (1908) 6; 3 

M. L. T. 181. 
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Majid and Mr. M, L. Agav/jahj for tlie 

Respondents, raised a preliminary objection 
to the effect that the order of the Court 
below being one declaring that the suit had 
abated, no appeal lay under the provisions 
of the Code of Civil Procedure. 

Mr. Lahhmi Narayany for the Appel- 
lants. — The Court below has passed the 
order of abatement on a complete mis- 
apprehension of the facts. The present 
plaintiffs were brought on the record in 
place of their deceased sister within 
six months of the death of the latter. The 
contesting defendants raised no objection 
and the present plaintiffs were allowed to 
continue the suit. If the Court below was of 
opinion that the right to sue did not survive 
to the sisters, it ought to have dismissed the 
suit. Under these circumstances Order XXII, 
rule 3, does not apply and the decree of the 
Court below is virtually a decree within the 
meaning of section 2 (2) of the Code of Civil 
Procedure: Bhikaji Ram Chandra v. Pursha- 
tam (2), Suhhayya v. Saminadayyar (3), 
Meenatchi Ackiy.Ananthanarayana Ayyar (4). 

The real question to be decided, however, 
is whether the present plaintiffs can continue 
the suit as brought by their deceased sister. 
The suit was no doubt instituted by an 
unmarried daughter. She was exclusively 
. entitled to the whole estate; but the suit 
was one for possession of certain property 
and the unmarried daughter, while she 
brought the suit, represented the whole 
estate and the sisters were made pro forma 
defendants so as to protect their interests. 
So far as the contesting defendants were 
concerned it was perfectly immaterial to 
them who brought the suit, the unmarried 
daughter or the married ones. Moreover, the 
sisters represented the father’s estate and 
they were entitled to carry on the suit insti- 
tuted by their sister: Rikhai Rai v. Sheo 
Pujan Singh (5); Mahadeo Singk v. Sh^o 
Karan Singh (6). 

The former case was decided by one of the 
Judges who decided the case reported as 
Balak Puri v. Burga (l). In the latter case 

(2) 10 B. 220, 

(3) 18M.496;5M. L. J. 63. 

(4) 26 M. 224; 12 M. L. J. 380. 

15) 7 Ind. Cas. 97; 33 A, 15; 7 A. L. J. 960. 

(6) 21 Ind. Cas. 464; 35 A. 481; 11 A, h, J. 796. 


it was held that there is no difference in 
principle between the case of a widow and a 
daughter. 

Both have only a life-estate and the person 
who comes after them is the legal representa- 
tive. 

[Richards, C. J., referred to Venkatanara» 
yana Pillay v. Subbammal (7).] 

This case helps me in principle. I also rely 
on Tribhuwan Sundar Kuar v. Sri Narain 
Singh (8); Hari Nath Ghatterjee v. Mother 
Mohun Qoswami (9); Premmoyi Choudhrani v. 
Preonath Dhnr (10): Katama Natchinr v. Raja 
of Shivagunga (ID \ Musammat Parbutty v. 
Mnsammat Higgin (12). 

If Brij Raj Kuer had died after obtaining 
the decree, there would have been no diffi- 
culty: Muhammad Husain v. Khushalo (13). 
But this fact makes no difference. Her claim 
was not a personal claim because she repre- 
sented the estate. If the reasoning adopted 
in Balak Puri v. Burga (1) were correct, 
a suit by a widow would be a personal claim. 
Merely because a daughter or a widow sues for 
exclusive possession of an estate, her claim 
cannot be called a personal one. Section 2, 
clause (II), Civil Procedure Code, contains 
the definition of a legal representative” and 
this definition is broad enough to include a 
sister, because in Jaw she represents the 
estate. 

Mr. B. R. Dare.— Rightly or wrongly the 
Court has ordered the suit to abate and there 
is no appeal from such an order. If the 
appellant had any remedy that was by way 
of revision. 

Balak Puri v. Burga {!) is on all fours 
with the present case. The two cases are 
similar in all respects. 

The right of the original plaintiff was a 
purely personal one, becau.se the other 
daughters could not join in the suit as plain- 
tiffs on the same allegations. That right of hers 

(7) 29 Ind. Cas. 298; 38 M. 406; 28 M. L. J. 535- 17 

W.L. T. 435,21 C. L. J. 515, 17 Bora. L. R. 438-’ 19 
G. W. N. 641; 2 L. W. 596; (1915) M. W. N. 555 ’ 

(8) 20 A.341;A. W.N. (1898) 65. 

(9) 21 C. 8(P. C.); 201. A. 183. 

(10) 23 C. 636. 

(11) 9M. I. A. 539 at p. 543; 2 W. R. 31 (P C)- 1 
Suth. P. C. J. 520; 2 Sar. P. C. J. 25; 19 E. R, 84‘> ' 

(12) 17 W.R.475. 

(13) 9 A. 131 (F. B.); A. W. N. (1886) 322. 
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conld not survive to the sisters who claimed 
through their father. The sisters cannot be 
said to be the legal representatives of the 
deceased plaintiff. If they so desire, the 
present plaintiffs can bring another suit. 

Mr. Lakshmi Narayan was not heard in 

reply. 

JUDGMENT.— This appeal arises out of 
a suit for possession of immoveable 
property. The property originally belonged 
to one Rampal Singh. He was succeeded 
by his widow Mnsammat Zamira. Rampal 
left four daughters {Mnsammat Raghubansi 
Kunwar, Mnsammat Jadubansi Kunwar, 
Shyam Rani Kunwar and Bahuria Brij Raj 
Kunwar). The pre.sent suit was instituted by 
Bahuria Brij Raj Kunwar. She alleged herself 
to be entitled to the property upon the 
death of her mother to the exclusion of 
her sisters, because she was unmarried 
whilst the others were married. She made 
her sisters pro forma defendants. Whilst the 
suit was pending she died, and tliereupoii 
an application was made by the surviving 
sisters that their names should be changed 
from the ari'uy of defendants to that of 
plaintifT.s. The application was granted 
apparently without any opposition on the 
part of the defendants. The evidence was 
taken but on the case coming up for 
decision and during tiie coui.se of the 
arguments, it was contended by tlie defend- 
ants that on the death of the original 
plaintiff the suit abated inasmuch as the 
right to sue did not survive to the sub- 
stituted plaintiffs. Tlie Court below without 
going into the merits of the case made a 
decree in wliich it is stated: ‘It is ordered 
and decreed that it is declared that 
Mnsammat Birj Raj Kunwar being dead, 
the suit has abated”. The plaintiffs have 
appealed. 

A preliminary objection is taken by the 
respondents tliat no appeal lies. It Is 
contended that the decree or order (whichever 
it is called) is not a 'decree” within the mean- 
ing of section 2, clau.se 2, of the Code of Civil 
Procedure and that, therefore, (no appeal being 
directly given by the Code) no ai>peal lies Jt 
seems to us very doubtful whether under the 
circumstances of the present ca.-'e 
the order of the Court below is not 
n decree within the meaning nf sec- 
tion 2 (clause 2). After the death of original 
plaintiff so far from the suit having been 
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declared to have “abated,” new plaintiffs 
were brought on the record and a formal 
decree has in fact beendrawn up. In its very 
words it states that ‘it is ordered and decreed^” 
]f on the death of the original plaintiff the 
defendants had asked the Court to declare the 
suit abated and it had done so and if on 
the application of appellants the Court 
had refused to set aside the abatement 
on the ground that the right to sue did not 
survive, an appeal would have lain against 
such order. It is unnecessary, however, to de- 
cide whether the present appeal lies as such, 
because in our opinion the circumstances of 
the present case demand that if necessary, we 
should treat the present appeal as an appli- 
cation in revision. 

We now come to the merits of the case. If 
the original plaintiff’s allegations be true, she 
was entitled to possession of the property 
claimed fora Hindu woman’s estate. On her 
death her married sisters (surviving her) 
would take jointly. It is contended on 
behalf of the respond.Mits that the claim of the 
originalplaintiff was one personal to her, that 
her .sisters would not take as her heirs but as 
the persons entitled next after her, and, there- 
fore, they can in no way be said to be her “legal 
representatives” under section 2 (clause 11). 
The respondents rely on the ca.se of Balak 
Puri V. Durga (1). In that case an un- 
married daughter claimed to redeem a mort- 
gage on her father’s property, making her 
surviving married sister and the minor 
children of another deceased sister defend- 
ants to the suit. During the pendency of 
the suit, the plaintiff died. On the application 
of the married sister and the children of the 
deceased sister to be brought on the record 
as plaintiffs, it was held that the claim of 
the original plaintiff being personal to her, 
the suit abated and the surviving sister could 
not carry on the litigation. The other side 
relies on the recent case of Mnhadeo Singh v. 
Shea Karan Singh (G). In this case a daughter 
obtained a . decree for possession of her 
father’vS estate against trespas.sers. Before 
she got possession she died and her sons 
applied for execution. The argument was 
that tlie sons did not take a3 heirs of the 
mother but as reversioners to their giand- 
father and that accordingly they were not 
entitled to execute the decree obtained by 
their mother. It was held that the suit by 
their mother must be deemed to be a suit by 
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a Hjndu woman representing the estate, and 
that accordingly her sons who were rever- 
sioners were entitled to execute the decree. 
In the very recent case of Venkatanarayana 
Pillwy V, Subbammal (7), the question arose 
whether on the death of a reversioner who 
had brought a suit for a declaration that 
an alleged adoption was illegal and invalid, 
the next reversioner could be substituted 
for him and carry on the litigation as plaint- 
iff. Their Lordships held that he could 
be so substituted. At page 413 their Lord- 
ships say: — “Sub-section 11 was embodied in 
Act V of 1908 with the object of putting 
in statutory language the results of the 
decisions of the Indian Tribunals on the 
meaning of the words legal representative;’ 
but it is not clearly worded and has already 
been the subject of criticism by at least one 
of the High Courts in India. The phraseo- 
logy of sub-section 11, in their Lordships’ 
opinion, is fairly open to the contention that 
the suit was brought by the deceased plaintiff 
as representing in his reversionary right, the 
estate of the last male owner, and that 
on his death such right devolved on tlie 
petitioner.” 

It is true that their Lordships go on 
to say that the case could be decided on 
broader ground. It is, however, an expression 
of opinion by their Lordships that even 
a reversioner can represent the estate. 
If a reversioner can represent the estate, 
there seems to be much stronger reason 
for holding that a Hindu woman in 
possession of the estate as such represents 
the estate. It has been held over and over 
again that in honest litigation the widow 
does so represent the estate, and that 
reversioners are bound by the results of the 
litigation. If reversioners are bound by the 
result of the litigation on the principle 
of res judicata^ there seems very little 
reason why the persons who succeed one 
after another to the estate should not be 
entitled on successions to continue the 
litigation commenced by their predecessors. 
We think that the decision of the Court 
below was not correct and we accordingly 
allow the appeal, set aside the decree (or 
order) of the Court below and remand the 
case with directions to re-admit the suit 
upon its original number and to proceed 
to hear and determine the same according 


to law. Costs will abide the result, in- 
cluding fees in this Court on the higher 
scale. 

Appeal allowed j Case remanded. 


MADRAS HIGH CO' RT. 

Srcond Civil Appeal No. 1579 of 1911. 
November 23, 1915. 

Present: — Mr. Justice Coutts-Trotter and 
Mr. Justice Kuraaraswami Sastri. 

KUYYATTIL KUNDAN KUTTY— 
Defendant No. 22— Appellant 

versus 

VAYALPATH PARKUM NATUKANDI- 
YILAKATH THARUVAI and otbers- 
Plaintiffs and Defendants No.^. 1 to 21 

—Respondents. 

Malabar Law^Gift donor joUoiving MarumahlcaU 
tayam Law- Infentinn of donor — No indication of 
character of estate conferred — Donees, whether tahe 
absolutely. 

Per Kumarasirnmi Sastri, J.— In construing a deed 
of jyifr the Courts bavoio soothe intention of the 
donor as evidenred liiln r Ly tho deed or by iho sur- 
romnUiig circiinistanef'« ai rliofimo. []>. IH col. i.] 

W h' ro a .Manimuklcaaayitm duuor gives properties 
to cliilili’eii of the same mother or to a member of a 
taraz/ii without any c.vjircss indication that an absolute 
alienable estate is granted, the presumption is 
that the donor intends to confer only an estate 
with all the incidents of tanend properly, [p. 110, 
col. 2.] 

The mere fact that a donor states that 
he has a right to sell the property and that the 
donees should have all his rights, does not confer 
upon the donees any higher estate. E.xpress words 
that the donees were to take the property as tenants* 
in-common and not under ordinary Marumakkattayam 
Law are necessary, [p. 109, col 2.] 

Chakharn Kannan v. Kunhi Pokker, 30 Iiul. Cas. 
755; IS M. L. T. 255; (1915) M. W. N. 740; 29 M. L. J. 
481; Kunhacha Umma v. Kutti Mtnnmi Bajee. 16 M. 
201; 2 M. L. J. 226, followed. 

Where there are expressions indicating that 
the donees take an absolute heritable and alienable 
estate, there is no reason to treat the clauses as 
repugnant and unenforceable simply because the 
gift i.'i to the donee and his or lier children or 
heirs, [p. 1 10, col. 2.] 

''here, therefore, an uncle following the 
Marumakkatiayam Law made a gift of certain pro- 
perty to his niccc'S, children of the same mother, and 
there was nothing in the deed to indicate that an 
absolute alienable estate was intended to be 
conferred: 

Held, that the property was intended to be given 
&a fvirarukasam property, [p. I'l.cd 1.] 

fer Cont's-lroHer. J. tdissciitingj- Ihar iiiasmiioh 
as the deed contained an assignment by the donor 
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of all Ws rights in full, it conferred an absolute 
estate on the donees without the incidents of tarmd 
property, [p* 108, col. 1.] 

Second appeal against the decree of the 
Court of the Subordinate Judge of North 
Malabar, in Appeal Suit No. 403 of 1909, 
preferred against that of the Court of 
the District Munsif of Cannanore, in Original 

Suit No. 22of U09. 

Mr. A. Sundaram, for the Appellant. 

Mr. C. F. Anantlia Krishna Aiyar, for the 

Respondents. 

JUDGMENT. 

Coutts-Trotter, J.— I regret to differ from 
my brother in a matter in which he has 
much greater experience than myself; but 
I came to a definite conclusion during the 
argument in this case, and subsequent reflec* 
tion has not altered it. 

My view is that Exhibit A was a gift to 
the four ladies absolutely, without the 
incidents of tarwad property. I do not 
base my opinion on the fact that tliere is 
no mention of the children of the donee in 
the instrument; I agree with Mr. Anantlia 
Krishna Aiyar’a argument that that con- 
sideration is irrelevant. Nor do I greatly 
rely on the fact that the donees in this case 
are not the wife, nor tiie wife and children 
of the donor, bat his nieces; though 1 
certainly think that the presumption in 
favour of a gift being subject to the incidents 
of tarwad holding is neces.sarily weaker 
when the objects of the gift are n it the 
wife and children of the donor. I base my 
judgment on this; that the donor assigns 
to his nieces in full all the rights I possess 
in respect of the lands aforesaid”; and 
that it is recited that he possessed the 
right of holding with liberty to sell.” This 
express right of alienation .seems to me 
to be in direct conflict with the idea of 
the property being held with the incidents 
of tarwad tenure, the chief of which I 
understand to be that the property is 
inalienable. The respondents’ answer to 
this I understand to he that the words 
conferring power to alienate are merely 

inserted to negative the idea of a life-estate. 

I do not assent to this contention, which 
seems to me to be merely an attempt to 
save one artificiality by means of an itliur. 

It is an inherent danger of case law that a 
doctrine laid down in a J judgment is 


gradually expanded by succeeding decisions 
till the Court finds itself on the verge of a 
flat contradiction with the words of a 

Statute or the terms of an instrument. 
Somewhere short of that point the process 
must stop; and to my mind, the construction 
adopted by the lower Court oversteps the 
mark, and purports to convey an estafje 
which is at once alienable and inalien- 
able. I have studied with great care the 
judgments of the Full Bench in Kunhacha 
Urnma v. Knttt Mammi Hajee (1) and 
Chakkara Kannan v. Knnhi Pokker (2), and 
I do not feel that my view of this case is 
in conflict with either of those decisions 
by which, of course, I am bound. In my 
opinion, the appeal should be allowed as to 
three-fourths of the property; but as my 
brother is of a different opinion, the appeal 
will be dismissed with costs. 

KuiiARAswAMi Sastri, J-— T wenty-second 
defendant is the appellant. The 19fch and 
20th defendants and their deceased sisters 
Patha Kutti Urnma and Ayisha got the kanern 
right in certain properties under the deed 
Exhibit A, executed by Ammotti Mayan 
in their favour. Though the deed purports 
to be a deed of sale in consideration of 
Rs. 5,348-8, both the District Munsif and 
the Subordinate Judge find that it was 
really a deed of gift with an illusory 
consideration. This finding is binding upon 
us and the case has, therefore, to be 
considered on the footing that these four 
sisters were donees from their uncle. 

2. The operative part of the deed is as 
follows:—* 1 have hereby assigned to you 
in full all the rights 1 possess in respect 
of the lands aforementioned, and have 
got the tenants to attorn to you and given 
the lands in possession and have herewith 
delivered to you in possession the kanom 
deed. Therefore you should hold (the 
same) in acciirdance with the provisions 
of the kuuom deed aforesaid, pay Govern- 
ment assessment and enjoy (the lands)”. 

3. Plaintills and defendants Nos. 1 to 18 

are the descendants of the four donees. 
The 21st defeiidant filed a suit and obtained 
a decree against defendants Nos. ly and 20 


(1) r; y\.-20\r2 m.l .r, 

rJ) ln<l. T.)*,; l»| .\1. l. j. .^SI- 
2o5; M. W. N. 7 W. 
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and the deceased Patha Kutti Umma, Ayisha 
not being a party. In execution of the 
decree he attached the properties and 
brought them to sale, and the 22nd defendant 
was the purchaser. The plaintiffs, who 
are the heirs of Ayisha (one of the donees), 
put in a claim under section 278, Civil Pro- 
cedure Code, objecting to the attachment but 
it was dismissed. They, therefore, filed the 
present suit for a declaration of their title 
to the property. 

4. The case for the plaintiffs is that the 
properties in dispute are the tavazki pro- 
perties of themselves and defendants Nos. 1 to 
20 and cannot be attached and sold in exe- 
cution of a decree in respect of the personal 
debts of defendants Nos. 19 and 20 and 
the deceased Patha Kutti Umma and that 
the decree, which was not passed against 
the tavazki so as to affect the tavazki 
properties, does not bind them. The 
District Munsif held that the gift to the 
four sisters was not a gift to their tavazki 
but conveyed to each of them an exclusive 
right to one-fourth share in the property 
and that, as Ayisha was not a party to the 
suit in execution of which the property was 
sold, the plaintiffs were only entitled to a 
declaration that the sale of their mother's 
one-fourth share was invalid. In effect the 
District Munsif held that the 22nd defend- 
ant acquired three-fourths of the interest 
in the property by the Court sale and that 
the other one-fourth vested in the plaintiffs. 
Both parties preferred an appeal and the 
Subordinate Judge held that the property 
given under Exhibit A was held by the 
four sisters subject to the incidents of Maru- 
makkattayara Law and that the property was 
not liable to be attached and sold. He 
passed a decree in favour of the plaintiffs, 
bolding that the 22nd defendant acquired 
no title to the property by the Court 
sale. 

5. The question for decision in this appeal 
is whether the donees under Exhibit A took 
the property as tavazki property with all 
the incidents attached to tarwad property 
or whether each of them took an absolute 
and specific fourth share. 

6. In considering what estate the donees 
took under the deed the terras of the in- 
strument have to be first considered. Where 


the terms are clear and are unambiguous 
and expressly confer an absolute estate, 
there is, so far as I can see, nothing in 
the Marumakkattayam Law or usage to pre- 
vent the donees from taking an absolute 
estate like any other donee in the Madras 
Presidency. So far as Exhibit A is con- 
cerned, it does not in express terms convey 
to the donees power of alienation nor does 
it contain any clear indication that the do- 
nor did not intend the donees to take it as 
putravakasam property. 

7. The presumption to be raised where 
the deed of gift affords no clear indication 
of the estate intended to be conferred has 
been considered in .several cases, a detailed 
consideration of which has, since the deci- 
sion in Ckakkara Kannan v. Kunki Pokker 
(2), become unnecessary. Whatever doubts 
or difficulties might have existed before the 
recent Full Bench decision in Ckakkara 
Kannan v. fiicnki Pokker (2), it may now 
be taken as settled law that where a per- 
son following the Marumakkattayam Law 
gives properties to his wife and children 
or to his children alone also following the 
same law, the presumption is that he in- 
tended the donees to take the properties 
with all the incidents of tarwad property. 
The decision follows and approves of the 
previous Full Bench decision in Kunkacha 
Umma v. Kutti Mammi Hajee (1). 

8. The mere fact that the donor states 
that he had a right to sell the property 
and that the donees should have all his 
rights, or the use of the words with all 
my rights” or as I was enjoying,” will not 
take the case out of the general rule laid 
down in the Full Bench cases above re- 
ferred to. Express words indicating that 
the donees were to take the property as 
tenants-in-common and not under ordinary 
Marumakkattayam Law are necessary. In 
Ckakkara Kannan v. Kunki Pokker (2) the deed 
of gift recited that the donees were to hold 
the same in the same way I as (the donor) 
was holding the property paying poruppad 
due to the ^enmies and getting renewals 
in their names.” Though Sankaran Nair, 
J,, was of opinion that the deed conferred 
an ab«5olute estate, if its terms were con- 
sidered, the Full Bench held that the terms 
of the deed did not preclude the application 
of the rule in Kunhacha Umma v. Kunki 
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km Hane (1) as to the presamption to 
be raised. In Kalliant Anma v. Qovinda 
Ucnon (3) though the deed ^ expressly 
stated that the donee and her santanams 
should enjoy the property for ever along 
with the donor during his life-time and in 
propiium thereafter, Justices Abdur Balnm 
and Sundara Aiyar overruled the conten- 
tion that the grant was not a putravakasam 
grant and held that the donee took the 
property with all the incidents of taiwad 
property. In the case of Nahi Ainma v. 
Eopaw Memm (4) though the donor gave 
“the entire ownership’' to the donee, the 
Court held that the grant was only a pid- 
ravakasam grant. The correct principle is 
laid down by Sadasiva Aiyar and lyabji, 

JJ in Second Appeal No. U15 of 1910 where 
they observe as follows: -“Of course if the 
donor (father in most cases) e.xpressly state.s 
that he makes the gift to his children so as to 
be owned by them as tenant.s-in-common, 
and not under the ordinary Marumakkatta- 
yam Law, the children will own them as 
such tenants-iii-common. lJut a gift sim- 
pUcitcr to children or wife and children 
will have the effect of making the gifted 
property to belong to the children as a 
tavazhi with the usual incidents of tacazhi 

property.” 

9. It has been argued by Mr. Sundaram 
that the principle enunciated by the hull 
Bench in Knnhacha Uinnia v. Knffi Mamml 
Hajee (1) and (Jhalikma Kannan v. 
Kunhi Pokkt'r (2) does not apply to cases 
where (1^ the donor is not the fatlier 
and (2) where the deed of gift is not 
expressly to tlie donee (tud Itis or her 
children, I find it dilUcult to see why 
any such distinction should be drawn. The 
decision in Knnhacha Umnia v. Knfti Manimi 
Hajee (1) proceeded on the general principle 
enunciated by the Privy Council in Sreenintt}/ 
Soorjeenvmey Dos'see v. Df-nobundoo HuUick 
(5) and Mahomed Shnmsoid H'lod v. Shetenkram 
(6f, andif the ordinary notions and wishes 
of the donor may not improperly be taken 
into consideration in con.struing the nature 

of the estate intended to be conferred, tl>ere 

(3) 12In(l. Cas. 41)2; 3.') M. HIO; 10 M. L. T 3'JU; 
(1911) 2 M W. N.4S7:22M. L J. 23. 

(4) 18 Ind. Cas. 1; 3s M. 79. 

(5; 6 M. I. A. 520; 4 W. K. i 14 (P C.): 1 lad. Jar 
(n. s.)37: 1 Boulr. Hep. 22‘^; 1 Sutli. T. C. J. 2i)l; 1 
Sar. P. C. J. 583; 19 E. H. 198 
(6) 2 r. A. 7; 22 W. H. 409; 14 B. b. U. 220. 


is no reason why the same test should 
not be applied to a gift by an uncle as to 
a gift by a father. The ratio decidendi 
of the decisions seems to be that a Hindu 
ordinarily intends to confer on the donee 
such an estate as the donee would take un- 
der the personal law governing him. The 
degree of propinquity is, therefore, immaterial 
and affords no test. The case may be 
different where a donor not following Ma,- 
rumakkattayam Law gives properties to those 
who do, but it is unnecessary to express any 
opinion in this appeal. It is sufficient for 
the purpose of this case to state that where 
a Marumakkattayam donor gives properties to 
thechildren of the same mother or to a member 
of a tavazhi without any express indication 
that an absolute alienable estate was granted, 
the presumption is that the donor intended 
to confer only an estate with all the incidents 
of tarwad property. 

10. As regards the distinction sought to 
be drawn where the gift is to a per.son and 
his children and where no reference to the 
children is made, though it is no doubt 
true that in several of the cases that have 
come up for decision to the High Court 
the gift was to a person and his children 
or '’^sanlanamsy'" the deciai.nis do not turn 
on the presence or ab.sence of reference 
to issue in tlie deed but on general con- 
siderations of the nature of the estate 
which a Jlarumakkattayam donor intend- 
ed to confer. 


11. In Chakkaru Kannan v. Kiuihi Pokh'r(2)y 
the Full Bench case above referred to, the 
terms of the deed as set out in the judgment 
of Sankaran Nair, J., do not refer to the 
children of the donee. 1 think it will be 
introducing a new element of confusion if 
the criterion is to he the presence or absence 
of reference to childien or i.ssue in considering 
whether the gift is to he treated as a pntra- 
raka.«nn grant or as conveying an absolute 


ind alienable estate. Xo d-mbt the trend of 
the decisions is ti> treat reference to children 
is an indicuti«in that the diuior intended 
the gift to he pnfnirakasiiiny but the converse 
loes not lolK)w. Where there are expressions 
indicating that tlie donee takes an absolute 
heritable and alienable estate, there is no 
I’ea.soii to tivat the clauses as repugnant and 
unenforceable >im]dy because the gift is to 
the donee and his or her children or heirs. 
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12. Turning to tbe*^ document in question, 
the gift was, as already pointed out, by an 
uncle following the Marumakkattayam Law 
to his nieces, children of the same mother. 
There is nothing in the deed to indicate 
that an absolute alienable estate was intend- 
ed to be conferred on the donees and apply- 
ing the ordinary rules of construction referred 
to by me, I am of opinion that the property was 
intended to be given as putravakasam pro- 
perty. The District Munsif was of opinion 
that (1) the omfssion of any reference to the 
children of the donees though some of them 
had children and (2) the course of dealing 
by the donees, show that a contrary intention 
may be inferred. I do not think any 
subsequent dealing by the donees can be 
evidence of the intention of the donor though 
it may, as between them, create an estoppel. 
In construing a deed of gift what Courts 
have to see is the intention of the donor as 
evidenced either by the deed or by the sur 
rounding circumstances at the time of the gift. 
No amount of dealing by the donees could 
convert a limited into an absolute grant. I 
have already given my reasons for coming to 
the conclusion that the mere omission to name 
children in the grant is no criterion. 

13. I am of opinion that the decision of 
the Subordinate Judge' is right and dismiss 
the appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

FULL BENCH. 

Civil Appeal No. 327 of 1h13. 

Civil Miscellaneous Petitions Nos. 350C 

AND 3518 OF 1915. 

November 19, 1915. 

Present: — Mr. Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 
October 18, 1915. 

P7e5ew^:— Sir John Wallis, Kt., Chief Justice, 
Mr. Justice Abdur Rahim and Mr. Justice 

Seshagiri Aiyar. 

April 30, 1915. 

Presenti^’Mr. Justice Sankaran Nair and 
Mr. Ju.stice Coutts-Trotter. 
JBEVARATHNAMMAL - Defendant- 

Appellant 

versus 

N, YARADA PILLAI and another — 
Plaintiffs — Respondents. 

Registration Act {XVI of 1908), ^s. 17, A9-Doci(menf 


merely refening to gift previously made, if requires 
registration— Adverse possession— Ownership parted. 

A document which merely refers to a gift 
previously made cannot be considered as “declaring 
the rights of parties” within the meaning of section 17 
of the Registration Act and is not rendered inadmis- 
Bible by the terms of section 49 of the Registration 
Act. [p. IIH, col. 1.] 

Stikharam Krishnaji v. Madan Krishnaji 5‘B 232 
followed. ’ ' ’ 




, VA CUIllUlTIllU 

an absolute right iu the occupant who manages the 
property on her own behalf, is not permissive but 
adverse as against the previous owner, especially 
when the conduct of the previous owner proves 

beyond doubt that he retained no interest in tliP 
property, [p. 119, col. 2.] 


Appeal against the decree of the 
District Court of Chingleput, in Original 
Suit No. 51 of 1912. 

FACTS.— This appeal came on for hearing 
at the first instance before Sankaran Nair 
and Coutts-Trotter, JJ., when a question as 
to the admi.ssibility of a petition in evidence 

came in and the Judges, after hearing Messrs 
1. Rangachanarmd N. Chandrasekhara Aiya}' 
for _ the Appellant and Mr, C. Madhavan 
Nair, for Mr. T. Narasimha Aiyangar, for 
the Respondents, referred the question to a 
Full Bench on the 30th April 1915 by the 
following Order of Reference 

— * mitta of 

Kanaraangarani, consisting of the two 

villages of Karkmangarani and Mambakkam 
belonged to two brothers Gopalakrishna 
Filial and Partliasarathi Pillai. Gopala- 
krishna before his death devised his .share 
to his widow Rajammal. Parthasarathi who 
died in 1867 left his share to his 
widow Alankarammal alias Thayarammal. 
Thayarammal died in the year 1912 and 
it is alleged by the respondents that the 
defendant Jeevarathnammal, the grand- 
daughter of Gopalakrishna Pillai, is in 
possession of the property after Thayarara- 
mal’s deatli. The plaintiffs (respondents), 
who are the grandsons of one Yarada Pillai’ 
another brother of Parthasarathi, now bring 
this suit to recover possession on the 
ground that they are entitled to the property 
as the reversionary heirs of Parthasarathi 
on ThayarammaFs death. In the alternative 
they say that, if Thayarammal liad more 
than a widow’s interest in the property 
under the Will executed by Parthasarathi 
they are entitled to it as her heirs. It is 
conceded that in case of intestacy, the 
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nlaintiffs (respondents) as the brother s 
grandsons are the persons entitled to succeed 
to the property either of Par hasarathi or 
Thayarammal in preference to the defendant 

JeevarathDammal. , ,1 • j 

The defence is that Thayarammal oh ained 

an absolute estate under the Will of 
Parthasarathi and that she had made a 
gift of the property m her life-time to 
the defendant’s mother Doraisam Ammal 
and she also left a Will m her favour 
The District Judge held that the Will 
conferred an absolute estate upon Thayar^- 
mal; but that she did not make a gift of 
the property to Doraisam Ammal, nor did 
she leave a Will in favour of Doraisani 
Ammal. He also found that Doraisam 
Ammal had not acquired title to the property 
by prescription. The defendant appeals 
against this decree. We are of opinion 
that the Judge is right in holding that 
Thayarammal had an absolute interest in 
the property left to her by h^er husband. 
The testator said in the Will, I have 
given my half share in Kariamangarani 
Mitta to my wife (on account of her 
maintenance and other absolute use). She 
is at liberty to enjoy the same with powers 
of alienation by sale, etc.” These words 
are quite clear and leave no room for 
doubt. The subsequent clause that is 
relied upon only makes the plaintiffs residuary 

legatees. 

The next question is whether it has been 
proved that Thayarammal gave the 
property to Doraisani Ammal. The two 
brothers Gopalakrishna and Parthasarathi 
married two sisters who were living together. 
Thayarammal had no children of her 

own. On the 10th October 1895, they 
presented a petition alleging that the 
registry of the villages now in suit had 
been in their names and they had been 
enjoying them. Then they said in tlieir 
petition “but as we have given the said 
villages as stridhanam to Doraisani Ammal 
alias Alamelammal, who is the daugliter of 
Nayar Rajamraal, i. e,, the daughter of 
the elder sister of Alangarammal alias 
Thayarammal, out of us on 8th October 
1895, we request, etc.” They also added 
afterwards “The said Alamelammal shall 
hold and enjoy them with the right of 
alienation thereof, by way of gift, mortgage, 


sale, etc.” Doraisani alias Alamelammal 
presented a petition, Exhibit XII (o), to 
the same effect. I am of opinion that 
Exhibits Xfl and XII (a) are not admissible 
in evidence lo prove a gift. It is conceded 
that the gifts must be made by a registered 
instrument and these, if put forward as 
instruments of gift, have not been registered. 
According to the recent decisions of this 
Court, they cannot be relied upon to prove 
the nature of the subsequent possession of 
the properties by Rajammal. See Muthu^ 
Jcaruppan v. Muiku Samhan (1). Under 
section 91 of the Evidence Act no other 
evidence to prove the gift is admissible. 
The next question is whether Doraisani 
Ammal has acquired any right to the 
property by prescription. In accordance 
with petitions, Exhibits XII and XII (a), 
the registry was transferred to the name 
of Doraieani Ammal (see Exhibit VIII). 
It is proved that pattahs were granted in 
her name and mtichiUkas from the tenants 
taken in her name. On the 2nd April 
1901, Rajammal executed a Will, Exhibit 
I, by which she left this property to 
Alamelammal alias Doraisani Ammal. It 
was contended by the respondents’ Pleader 
that these properties were not referred to 
therein, but I have no doubt that they 
were included in the Will and she purported 
to leave them to Doraisani Ammal. Any 
doubt that may exist on this point is 
removed by the terras of Exhibit II, to 
which I shall refer later. The Will recites 
that these villages were at that time in 
the enjoyment of Doraisani Ammal and 
to that exent it is decidedly in favour of 
the appellant and if the appellant were 
able to prove the gift of 1895, it might 
perhaps show that possession accompanied 
that gift and that Doraisani Ammal was in 
possession as donee. On the other hand, the 
respondents rely upon it to show that there 
was no gift as otherwise this Will would not 
have been executed. It is argued by the 
appellant's Vakil that the Will may have 
been executed to place beyond any dispute 
AlamclammaTs title to the property as there 
was no registered instrument. This 
explanation pre-supposes that the Will 


L 
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conveyed _ title to the property at that time, 
whereas it would operate only on her 
death. It shows, on the other hand, that 
the testator not only treated it as her 
property at that time, but intended that the 
property should be hers till the date of 
her death. It she had in view the defect in 
Alsmsl&Qini&l s sli6 woo Id h&v6 6X6ctit6d 

a proper deed of transfer instead of exe- 
cuting a Will. Moreover, if it was to remove 
any cloud on the title, Alangarammal also 
would have executed an instrument, whereas 
her alleged Will was executed only 11 
years afterwards. The appellant’s explanation 
a^nt this will is, therefore, not acceptable. 
In my opinion, this will show that 
Eajammal did not recognise Doraisani’s 
pbssession as that of an owner. A month 
after this, Doraisani Ammal executed a 
power-of. attorney in favour of her husband, 
Doraisami Pillai, (Exhibit Xf) to manage her 
properties. As defence 8th witness, Doraisami 
swears that as a manager he was collecting 
rents from the tenants for her for 13 
ybars under this power-of-attorney. Accord 

collections to him and he used to hand 
them- to his wife, who in her turn took 
ttem to Alanprammal for safe custody. 
He says, sometimes the Amin used to hand 
over the collections to his wife when she 
was in the village. He denies that the 
Amm at any time paid the rents over to 
Akngarammal. It is argued for the appel- 
knt that this really was a receipt of rent 
by Doraisani Ammal and that Alangarammal 

cus ody. lor the respondents, it is argued 
that this witness s statement that the rent 

Alangarammal i.s 
unreliable and that she herself received 

witness, Doraisami, paid the rent over to 
her, there is nothing to support his interested 
statement that she only received it on 
behalf of Doraisani Ammal and not for 
her own benefit Receipt of income by 

Appellant to rebut by clear evidence the 
presumption that she did not receive it as 

waVTh 

Jiidge- relms on this point is defence 1st 

I'e is the defendant's 
servant and his evidence i.s that as long 

2i 


as Rajammal was alive, he was doing' 
every h,ng under her orders and paying, 
collections to her and after her death he 
used to de iver the collections to Doraisani 
Ammal and f .she were not present, "to 

Alangarammal. He also added that he 
made no di.stinction between Rajammal, 
angarammal or Doraisani Ammal and lie 
sed to pay to whomsoever was present 
and take orders from her. The Judge 
believes this witness and I am of opiniqn 

'"l ^ Doraisami’, s 

evidence only where it is not in conflict 

with the evidence of this witness'. The 

prohabi ities are that Rajammal being the 

nn'T in management 

Se. R I. that 

aftei Rajammal s death, as this witne.ss 
s ated, rent was paid to either of the two 
others whosoever was pre.sent there. Tliis 
payment is con.si.stent with tlie case of 
either party. Doraisani Ammal as the 
sncces.sor of Rijammal would be a tenant- 
m cominon with Alangarammal. Either of 
them then might receive rents from the 
tenants. This evidence is inconsistent with 
ny exclusive title of Doraisani Ammal, The 
respondents then rely upon another circum. 
stance in proof of the possession of Alangaram- 
mal in her own right. The sister.s had 
a house 1,1 Snperumbndur which i.s .said 
to have been constructed both by Alangaram- 
mal and Doraisani Ammal from the income 
nf he villages and with borrowed money. 
Urtain houses were bought in the name 
of Rajammal from the income of the 
^llaffes and the hou.sfs were .sold by 
Alangarammal (.see Exhibit B) in 1904 
and the sale is attested by Doraisani 
Ammal. In that document Alangarammal 
•s stated to have lived on the income of 
these two villages. The writer was the 
defence 1st witness who is a paid servant 
ot the defendant. This witnes.s clenrlv 
supports the plaintiffs’ contention that 
Alangarammal’s posse.ssinn was in her own 
right; otherwise her sale of the property 
IS inexplicable. She enjoyed the income 
therefore, in her own right. She was 
treated as also the owner of the other 
property which .she sold in the year 1900 
(see Exhibit C’. The same olservation-- 
apply to thisdocuiaent as well. 

Ihe only other document that need be 
referred to is Exhibit IJ. It is alleged 
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An he a Will left by Alangararamal of her 

share of Ihe property in 

Ammal. She devises some inteiest in ti e 

property to her husband. It admitted y 
Sdes these properties. There can th be- 
fore, be little doubt that the Will, Exhibit I, 

also was intended to convey 
nmnerties. Tbe evidence shows that the 
two sisters entertained the idea that these 
properties should be enjoyed by Doraisani 
Ammal after their death, though she was 
held out as the ostensible owner that there 
night be no que.stion raised about her 
litle after their death. I am, therefore, of 
opinion that the gift is not proved and 
that no right has been acquired by adverse 


possession. 

My learned brother is of opinion that, 
though Exhibit XII is inadmissible to 
prove the gift, it is admissible to prove 
the nature of the subsequent possession 
held by Doraisani alias Alamelammal or, 
in other vvords, that she held the property 
as full owner. This can only be so it 
Exhibit XU can be admitted to prove a 
transfer of oinmship of tbe immoveable 
property therein referred to. This cannot 
be done under the decisions of this Court. 
Proof of transfer of posses.sion is not 
enough, as it istlie nature of that possession 
that is in question. But as my learned 
brother is of opinion that these decisions 
are wrong, I have no objection to the 
reference to a Full Bench which he proposes. 

1 reserve my opinion on the question 
whether adverse pc.csession is proved if 
Exhibit XII is admissible. For the reasons 
given by the District Judge I come to tbe 
conclusion that Exhibit II is only a proposed 
draft and not a Will executed by tbe 

deceased. 


Codtts-Trotter, J.— It is necessary for a 
comprehension of this case to understand 
the relations subsisting between tbe various 
parties with whose acts the suit is concerned, 
Tbe grandfather of the plaintiffs, N. Varada 
Pillai, was one of tliree brothers. He 
separated from his other two brothers in 
1845, leaving them in joint possession of 
family properties including the mittah of 
Kariamangarani which is the subject of the 
suit. The second brother, N. Gopalakrisbna 
Pillai, and the third brother, N. Parthasarathy 
.filla', married aiatere Eajamraal and 


tl8l6 
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AlangarammaEotherwiseknown as Thayaram- ^ 

mal Gopalakrisbna Pillai and Bajammal 
bad’ a daughter, Doraisani Ammal, who 
niarried Doraisami Pillai and had a daughter, 

Jeevarathnammal, who is the defendant m 
this suit. Parthasarathy Filial had no 
children by Alangarammal. Parthasarathy 
Pillai made a Will dated the 26th February 
1866 shortly before bis death which, as 
he recites in that Will, was imminent. 

He disposed of several properties by the 
Will leaving tbe greater part of them to 
the sons of N. Varada PiUai, his eldest 
brother, through whom m due course they 
have descended to the plaintiffs. Of his 
half share in tfhe Kariamangarani mittah 
he made a special disposition. He gave it to 
his wife Alangarammal on account of her 
maintenance and other absolute use. She is 

at liberty to enjoy the same with powers 
of alienation by sale, etc,’* The first question 
in this suit is whether this conveyance 
gave Alangarammal an absolute ownership 
of the mittah or whether she only took a 
life-interest for her maintenance. If she 
only took a life-interest, then the plaintiffs 
■n-ould take her half share after her 
death, and the further questions argued 
before us would become irrelevant. 

It is no doubt true that in the case of 
gifts to Hindu widows there is a presump- 
tion that no more than a life-interest 
for maintenance passe.s. See, for example, 
Seshayya v. l^arasamma (2). In this instance I 
think that the strong words used, tbe specific 
grant without any limitation, the fact that 
there were no children, and the fact that 
ample provision had been made for his 
nephews are sufficient to rebut tbe pre- 
sumption and 1 am of opinion that Alan- 
garammiil acquired under ti e Will full 
ownership of a half share of the mittaht 
It, therefore, becomes necessary to enquire 
into the subsequent devolution of the pro- 
perty. 

In the year 1895 the position of the surviv- 
ing members of the families of Gopalakrisbna 
Pillai and Parthasarathy Pillai was as follows: 
Rajammal, by this time a widow, and 
Alangarammal were living together in a 
house at Sriperumbudur enjoying the income 
of the mittahy Rajammal having come into 
her late husband’s share of it. Doraisani 


(2) 22M.J57. 
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Ammal had married and was living with 
her husband m Madras. On the 10th of 
October 1895, Rajammal and Alangarammal 
jointly signed and presented to the Collector 

° i "if reauesting that the 

wifloA should be transferred on the register 

into the name of Doraisani Ammal, The 

petition contains the following recital- “As 

we have given the said villages as sIndAanam 

‘hel-th October 
1895, and it concludes with the following 

shall hold and enjoy them (the villages) with 
the right of alienation thereof by way of 
gift, mortgage, sale, etc.” A similar petition 
was submitted by Doraisani Ammal berself 
on the same day containing a similar recital 

of a gift by her mother and aunt. The 
transfer of names on the register 

was dnly carried out; and it is not dited 

had hitherto been executed by one or 
both of the old ladies, were invariably 

executed by Doraisani Ammal. Farther s 
from about hat date Dorai.sani Ammal 
who previously lived in Madras, car to 

oW Tals f 

old ladies for the greater part of the 
year, spending only one or two months in 
Madras with her husband. On the 2nd of April 
1911, Rajammal who was then 60 years of ace 

made a Will. By that Will 7 

tbo recites 


*b. tt.- „ ™ »«» .. d j.. 0 , fc 


n • . . " to inenanipnf 

Doraisani Ammal, and states that tk two 

villages of the “are in the Bni *7 

of the said Doraisani Imm f' T fib 

Will J‘"i. : 


at Sriperumbudur as before. In January 
1912, Alangarammal was very ill and she 
died on Monday, the 7th January. Before 
or about the time of her death, a document 
came into existence which purports to have 
been her Will, and under that document. 
If it was valid, a disposition of themiVtuA 
property was made which would be fatal 
to the plaintiffs- case. The document like 
the ear mr Will of Rajammal contains a 
recital that the mi/ta/, villages had, since the 
transfer in the register, been in the 
enjoyment of Doraisani Ammal. Like the 
earlier Will also it proceeds to make 
a bequest of the mm. This document 
was not signed or executed by Alangarammal 
before her death. The circumstances in 
which It was drawn up have been carefully 

considered by the learned Judge, who has 

pointed out the contradictory nature of 
the evidence regarding it. There may be 
ca.ses in which it is proper in accordance with 

S wui unexecuted or 

draft I^lls as valid testamentary disposition, s. 

It IS sufficient to say that I am not satisfied 

that It has been proved that this document 

really represents the testamentary intentions 

of Alangarammal or that she meant the 

document to stand for her Will. At the 

same time I think that the plaintiffs may 

egi imately argue that she wa.s purporting 

tj dispose of the villages while the 


arrpais Hnoa • 

arreais ones to me m tlio -u 

up to the last fa4{ IvnT 

from the tenants of the said'’°" 

The Will then d, 


plaintiffs IS equally entitled to rely upon 
he recital hat the mttal, villages had 
been I'l the enjoyment of Doraisani 
Ammal. the mother of the defendant. 
But as a Will I bold, as I have .said, that 


collect the Aaml ’w Z '7 ^ ''^‘d.that 

in the .said vill and if the 


defendants case fails on this point, it 
must be supported on other grounds. 
Speaking for my.self, I have not the 


The Will then dismses nf 7 ^P^aking for mysei 

Ptop.rt» .1 lb. »•”■< Jirltol do.bl th,t “5 


executed , ..^nraisani Ammal 


„ -ti. £ PE i 'u make 

a gift of the m,tMi villages to Doraisani 

Ammal and in this I differ from the learned 

Judge below. She was living with the old 

adies and she was indeed their only 

MA. 1<.V 1. t m ^ V 


executed a power-of-attZeT 1 W 7 onl 

rents and act generally in relation 7*1 ''PP®n>'S to me to point 

villages in the mi/fa/i “which belong T “““’"lively to^ the inference that the old 
me- After the death of Rajammal” 77'" 1S95 made what they believed 

Uouse 123 of the Transfer of Property Act not 
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being effected by a registered deed. 
Wbat is said for tbe appellant is that 
she has aetiuired a possessory title to the 
vil'iagea by continuous possession for more 

than twelve years from ^ 

behalf of the plaintiffs it is said that, 
assuming her to have been in some 
sense in possession, there is nothing to 
show that her possession may not 
have been either a joint possession 
with the others or a possession as their 
agent. In other words, there is nothing 
to show tliat her possession was adverse 
to them. In view of this contention it 
is necessary to examine the facts 

carefully. 

In the first place, it seems to ^ me 
significant that from 1S95 onwards Dovaisam 
Ammal should have left l<er husband in 
Madras and come to live with the old 
ladies. As far as the management of the 
inittah villages is concerned, the executing 
of pnttahs would only involve her presence 
at Sriperiimbudur twice a year. As 
regards the collection of rents and the 
management, that appears to liave been 
done not by Doraisani mmal at any 
time, but by the moninnr and possibly after 
1901 by Doraisami Pillai under the power- 
of-attorney of May 1901. Tlien theie 
is the circumstance of tlie transfer 
in the register, wiiich is some evidence 
of a change of ownership. The ques- 
tion of the recital in the petition to 
the Collector is one of greater difficulty 
which I will consider presently Tlie fact 

that all the pa'tah after 1895 were given 
in the name of Uoraisani Ammal is also 
evidence of a change of ownership. 
It is urged that the ladies were too 
old for the management and that they 
merely wished Doraisani Ammal to relieve 
them of these duties. At the date in 
question, 1895, Rajanimal was 54 and 
Alangarammal only 51; and there is no 
evidence that either of them was affected 
on that date by incapaeity. The Will of 
Kajamraal is no doubt against the defendant, 
inasmuch as it shows that Kajammnt was 
purporting to hetiueath to Doraisani Animal 
property which according to the defendant’s 
case already belonged to Doraisani Ammal. 
On the other hand, from this point of 
view the plaintiffs’ case rests not on the 
invalidity of the gift but on possession, 


[I9lf 

and the Will clearly recites the fact. of 
ber being in possession. It also contained 
a significant direction that Doraisani 
Ammal shall collect the arrears belonging 
to Rajammal up to fa-di 1305, the, 
very date of the alleged change of 
possession. This to ray mind, greatly 
outweighs the fact that Rajammal attempted 
to dispose of the property which, 1 
think, is adequately and sensibly explained 
as an attempt to make assurance doulily 
sure. Then comes the power-of attorney 
granted by Doraisani Ammal to her 
husband in 1901. Tt is clearly admissible 
as evidence of an act of ownership 
exercised by her and showing the nature 
and quality of her possession. Having 
regard to its date there can be no suggestion 
made that it was other than a perfectly 
genuine act on her pert. No controversy as 
to h<»r rights then existed, or could possibly 
have been foreseen; and it cannot for a 
moment be supposed that it was not executed 
with the full knowledge and consent of the 
old ladies I have already given my reasons 
for regarding the alleged Will of Alangar- 
ammal with suspicion; but if any reliance is 
tube placed upon it, I myself would attach 
more importance to the recital therein of the 
posse.ssion of Dnraisani Ammal, for the reasons 
wliich I have already stated in dealing with 

the Will of Rajammal. 

In my opinion, these considerations are by 
tlieni^elves sufficient to prove that Doraisani 
AmmuTs possession was a possession exercis- 
ed by her in her own right and neithei* 
jointly with the old ladies nor as their 
agent. The fact tliat rent was occasionally 
banded over to one of the old ladies if 
Doraisani Ammal was not there, is to my 
mind quite immaterial. The three of them 
were living amicably together, in all pro- 
bability enjoying the income jointly and the 
fact tliat rent was sometimes handed to one, 
sometimes to tlie other, tlirows no light either 
on the question of ownership or of possession. 
I am. therefore, prepared to held that on 
these materials alone the defendant has 
established a pi'SSes>ory title; and if 1 am 
riglit iiitlii'^, il IS m^t neeessaryto look at the 
terms (if the petiium to the Collector. If 
that petition is ■Hliin^>ible. it obviously carries 
tlie case mm-li fnitlier; ami as a great deal 
of the argument addressed tons was concern* 
ud with this matter and as the point is 
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undoubteflly ona of ittiportance, think it is 
right that 1 shoald give expression to the 
opinion 1 have formed about it notwithstand- 
ing that I am prepared to dkide the case with • 
out relying upon it. ' 


Its admissibility depends upon the con- 
struction of section of the Evidence Act, 


and I. propose to examine the section before 
referring to any of the decided cases. That 
section deals with two quite distinct things. 
Th^ first part of it enacts that when the 
terms of certain transactions have been 
embodied in the form of a document, no 
evidence shall be admitted to prove those 
terms except the document itself. That part 
of the section has no application to the 
present case. The next part of the section 
enact.s that when any matter is required by 
law to be reduced into the form of a docu- 
ment, no evidence shall be given of such 
matter except the document, from which 
it follows that if no such document exists, the 
facts which it embodies cannot be proved at 
all. From that there follows this conclusion 
and, in my opinion, no further conclusion: that 
if you make a gift of property without 
embodying it in a written document (in this 
case a registered gift- deed) you cannot prove 
the fact that you made such a gift, still 
less the terms on which you made it. It 
must be remembered that thn Law of Evi- 
dence is adjective and not substantive law; 
the, purport of the section is not to declare 
tbe gift invalid, but to declare it incapable 
of proof. The substantive law may and does 
make the transaction invalid; but that is not 
the function of the Law of Evidence. 

Now by Indian Law, admissions are pri- 
mary evidence except in the case provided 
for by section 22, which makes oral evidence 
of the contents of documents secondary evi- 
dence. And of course where proof of any 
ihatler is forbidden except by some special 
mode, the prohibition will obviously extend 
to admissions. Moreover if an admission is 
contained in a document which falls under 
the ban of the law by reason of being un- 
stamped or the like, then because yon cannot 
put the document in evidence you cannot 
prove the admissinn. [See Keane v. Junes 

These principles must now be applied to 

the present document It is obviously not 

inadmissible qna Ho''uraent. it does not 

purport to be a disposition of property, it 
‘ (3) 2 Car. & K. 725, 


speaks of a past disposition, and it requires 
no stamp. Any admission contained in it 
will, therefore, be relevant, unless such admis-^ 
sion is sought to be used as proof of some 
matter which the law forbids to be so proved.'. 
This distinction appears to me to be clear and 
fundamental; in the one case you must not 
use the document, in the other you may use 
it but you must not use it to prove a certain 
fact. What is the fact that you must not 
prove? The fact that a gift was made. Is 
that the fact that the document is invoked to 
prove? Clearly not. What is the fact that 
is sought to be proved? Simply the fact that 
as the signatories to the document believed 
themselves to have made a gift of the proper- 
ty to Poraisani Ammal, they must be taken 
to have recognised her possession as being 
exercised adversely to their own rights. 
Suppose at the end of ) 2 years’ posse.s.sion 
by Doraisan: Ammal, they had signed a 
document in these terms: ‘ as we thought we 
had effected a valid gift to Doraisani in 
1895, we admit that her possession has been 
adverse to our right since then.” Could it 
be contendel that that was inadmissible? If 
not, I fail to see the distinction between that 
and the present case. In ray opinion, the 
exclusion of evidence under statutory provi- 
sions should be confined strictly to the 
exclusion laid down in the Statute. If the 
exclusion is extended by judicial decisions, 
where is the process to stop? Suppose it is 
proved that A was in Madras on the 1st 
January, and it is sought to prove that B also 
was there on that day. Is it inadmissible to 
prove a writing by B in which he says on the 
1st of January, I made a verbal gift of ray 
lands to A”? I see no escape from that con- 
clusion, if once the prohibition of the Statute 
is extended beyond a prohibition of proof of 
the fact of a gift. 

The view I take of the true construction is 
contrary to that taken in two decisions of 
this Court. As my brother, Sankaran Nair 
J., shares ray doubts as to the correctness of 
those decisions, and as the point is one of 
very great importance, we have agreed to 
refer the following question to a Full 
Bench: — 

“Whether the petition of the 10th October 
lS9o (Kxliibit XU), thniigh inadmissilile to 
prove the gift, is admissible to piove the 
nature of the subsequent po.sses.sion of 
Doraisani”? 
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This appeal coming on for hearing in 
pursuance of the above Order of Reference, 
upon perusing the said Order of Reference, 
and upon hearing the arguments of Mr. N. 
Chandrasekhara Aiyar^ for the Appellant, and 
of Mr. T. Narasimha Aiyangar^ for the Re- 
spondents, (Wallis, C. J., Abdur Rahim and 
Seshagiri Aiyar, JJ.,) expressed on the 18th 
October 1915 the following 

OPINION. — We think that the petition is 
not a document requiring registration under 
section 17 of the Registration Act. It refers 
to a gift on the Sth October some days pre- 
viously, and in spite of the concluding passage 
cannot, in our opinion, be considered as de- 
claring the rights of the parties within the 
meaning of section 17; see Sakharam 
Krishnaji y. Madan Krisknaji (4). It is, 
therefore, not rendered inadmissible by the 

terms of section 49 of the Registration 
Act. 

The appeal and the petitions, put in by the 
respondents in the appeal praying that for 
the reasons mentioned in the affidavits filed 
therewith, the High Court may be pleased to 
admit in evidence certain documents and to 
consider the same at the hearing of the afore- 
said appeal, coming on for final hearing after 
the expression of the opinion of the Full 
Bench dated the 18th October 1916, the Court 
(Contts-Trotterand Srinivasa Aiyangar, JJ.,) 
delivered on the 19th November 1916 the 
following 

JUDGMENT. 

CouTrs-TiiOTfEit, J.— In spite of all that 
the learned Counsel for the respondents 
had urged, he has not persuaded me that 
the conclusion which I formed on the last 
occasion on the materials then before me is 
incorrect. I have been in fact unable to 
come to any other conclusion. 1 still feel 
that even if the Full Bench had not decided 
that Exhibits Nil and Nil (n) were relevant, 

I sliould come to the cjiiclusion that an 
adequate case of adverse possession by Dorai- 
sani Ammal has been made out, especially 
after my learned brother lias cleared up the 
obvious mistake which, I think, both the 
Counsel and the Judges committed at the 
last trial, namely, that the Will ofRaiam- 
raal purported to deal with the suit pro- 
perty. I think there can be but one elfect 

(4) 0 D, nii. 


is that they show the knowledge of the 
ladies that they were not in possession and 
that they received the rents not on their own 
behalf, but on behalf of Doraisani Ammal. 

The appeal will be allowed with costs 
throughout. 

The petitions are dismissed. 


Srinivasa Aitangar, J. — Now that the Full 
Bench has decided that Exhibits XII and 
XII (a) are admissible, I think that the case 
really admits of no doubt. In Exhibit XU, 
the two ladies Alangarammal and Rajammal 
siy that they have already given the villages 
to Doraisani Ammal and wind it up by 
saying that Doraisani Ammal should hold 
and enjoy the villages with the right of 
alienation thereof by way of gift, mortgage 
or sale. It is admitted that in pursuance 
of that petition, the registry was changed 
to the name of Doraisani Ammal and from 
that time pattahs and mncliilikas were ex- 
changed with Doraisani Ammal. I am un- 
able to appreciate why these two ladies, if they 
intended that Doraisani Ammal should not 
take the property from that time, should make 
the statements in Exhibit XU before the 
Collector and have the registry transferred. 
It appears that in the course of the ar- 
guments which were advanced at the pre- 
vious hearing, the Counsel for the respond- 
ent suggested that because the ladies were 
old, they wanted to transfer the manage- 
ment to Doraisani Ammal. If they did 
transfer the management, it meant that they 
wanted to place Doraisani Ammal in pos- 
session of the properties. The learned Judge 
in the Court below has come to the con- 
clusion that Uorai.sani Ammal was in 'pos- 
session, but that possession cannot be said 
to be adverse to her mother and aunt. I 
really do not understand how the posses- 
sion of Doraisani Ammal, if it cammenced 
in 1695, could be other than adverse pos- 
session against the other two ladies. It is 
not said that there was any such relation- 
ship between the two as mortgagor and 
mortgagee or as tenauts in ■common or that 
the possession of one was the possession of 
the other. Tlie possession of Doraisani 
Ammal if, us a matter of fact, she had 
possession, cumot be permissive; the sug- 
gestion is not tliat Doraisani managed for 
tlie two ladies. Strong reliance was placed 
on the evidence of defendant’s 1st witness 
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•wbo has been believed by the District Judge. 
He states that he used to pay the rents 
collected indifferently to any one of the three 
ladies who was present at the time of the 
payment. That to my mind shows nothing. 

It is proved by defendants’ 1st witness that 
Doraisani Ammal, who was until the time 
of the gift living with her husband at 
Madras, immediately after the gift, prac- 
tically lived at Sriperumbudnr with her 
mother and aunt. She was not only living 
with them, but managing the whole of the 
property; looking to the relationship between 
the parties it seems to me to be but 
natural that rents would be received by 
the two ladies, the mother and aunt 
of Doraisani Ammal, and that Dorai- 
sani Ammal would not insist upon her sole 
right, more especially as she obtained that 
right from them. Such receipt must have 
been on behalf of Doraisani. The Will of 
Rajammal makes this conclusive. She re- 
cites in it that,Doraisani Ammal has been in 
possession, and as I read that paragraph, I 
take it that she states Doraisani was in posses- 
sion from the time of the transfer of the regis- 
try, which was in May 1896. There was a 
contention that Rajammal was attempting to 
make a devise or disposition of the village 
among others by her Will, Exhibit 1. I have 
read it carefully and I do not think she does 
that. On the other hand, in the 1st paragraph 
she recites the previous gift in favour of the 
girl and the transfer of the registry and pos- 
session of the two villages by her. This is 
made still clear by the express devise in 
favour of Doraisani of the arrears of rent 
due down to /ash' 1350 together with other 
properties. There is not a single word about 
the devise of these villages to her. 

I now come to the only other documents in 
the case which are relied on. Exhibits B and C. 
They are two sale-deeds by Alangarammal of ■ 
two houses which were originally purchased in 
the name of her sister, Rajammal. I 6nd 
that, in the Will Exhibit I, Rajammal devised 
these two houses infavourofDoraisaniAmmal. 
If, as a matter of fact, the house belonged to 
Rajammal, any alienation of them by Alangar- 
ammal in 1904 and 1909 could not in the 
position of Doraisani Ammal afford any indi- 
cation of the consciousness of Alangarammal 
or Rajammal that they had not already given 
these villages. I am really unable to appreciate 


the argument as regards the inference sought 
to be drawn from the execution of these two 
documents. As I saythatAlangarammal was 
under the impression that these two houses 
belonged to her, though purchased in the 
name of Rajammal, and that she ignored the 
gift under Exhibit 1. 1 think one of two pre- 
sumptions is possible, either that Alangar- 
ammal disposed of the two bouses with the 
consent of Doraisani Ammal, which consent 
may have been given by her in the belief 
that the money realized by the sale would 
not be utilised by Alangarammal, but 
would finally go to her or that Alangarammal 
did something which she was not entitled to 
do. Either way they do not prove that Rajam- 
mal and Alangarammal did not part with 
the possession of the villages. I agree in the 
judgment of my learned brother that Exhibit 
II could not be taken to be a completed Will 
of Alangarammal. I, therefore, agree that the 
appeal should be allowed with costs through- 
out and the petitions should be dismissed. 

App((d allowed; Fetitums dismissed. 


CALCUTTA HIGH COURT. 

Appeal from appellate decree No. 1442 ok 

1913. 

May 10, 1915. 

Fresevt-. — Mr. Justice Fletcher and 
Mr. Justice Richardson. 

BHUBAN MOHINI DASI-Plaintikk- 

Appellant 

versus 

GAJALAKSHMI DEBI and others— 
Defendants— Respondents. 

Pardanashiu lady, deed executed hij— Document 
coming from lender or from horrouer, e^eci of^Docu- 
ment drawn up and executed under her instructions— 
Document, explanation of, if necessary— Second appeal 
—Finding of fact-^Deductions from fact, if made— 
Htgh Court, jurisdiction o/— Am-mukhtear-namah 
authorizing appearance in registration o/ice, inte 1 pre^ 
Jationof. 

In the case of a deed executed a pardannshin 
lady when the document comes from the side 
of the lender, it must be read over and explained 
to the executant, if tlie executant be an illiterate 
one; but when the document comes from the side 
of the boiTOwer, it is amply sufficient to warrant 
the conclusion that the lady fully understood the 
document, [p. 120, col. 2; p. 121, col. 1.] 

A pardanashin lady took a loan from another 
pardanashin lady and instructed her own meu to 
draw a mortgage-deed and got it duly registered 
through her mulihfear and husband acting under an 
am-muWear-namah: 

Held, that under the circumstances it was not 
necessary that the document should have been 
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pxpl&ined after it had been drafted, provided that 
the draft in fact corresponded witli what the lady 
understood before it was made. [p. 1: 0, col. 2.] 

In a second appeal a Hijrh Court is empowered 
to make deductions from facts without disturbing 
the hndings arrived at by a lower Court, [p. 121, 
col. 1.] 

An am-mtilihteor.namah authorizing a person to 
appear at the Registration Office authorizes the 
person to appear before the Registrar for the 
pnrposop of the Registiatioji Act. [p* 1-0, col. 1.] 

Appeal against the decree of tlie Subordi- 
nate Judge, HooghJy, dated tlie 6th February 
1913, reversing that of the Munsif, Seram- 
pur, dated the 8th November 1911. 

Dr. Dicarka Xatli Miller (with him Jinhu 
liaikuntha Nalh Miltc’^), for the Appellant. 

Baba Nagendra Nath 5en, for the Re- 
.spondent. 

JUDGMENT. 

Fletcher, J. — This is an appeal from a de- 
cision of the learned Subordinate Judge of 
Hooghly reversing the decision of the Mun- 
sif of Serampur, The plaintiff who is tlie 
appellant before us brought a suit to recover 
a certain sum of money on a mortgage secu- 
rity. The sum advanced was Rs. 500. Both 
tlie plaintiff and the defendant were pardana- 
shin women. The Court of first instance de- 
creed the suit. On appeal, the learned Sub- 
ordinate Judge has set aside the decree of the 
Munsif. Hence this appeal to this Court. 

There is only one question in this case and 
that is whether, on the findings of fact, the 
, defendant is bound l>y the mortgage security. 

It has been found by the learned Judge, and 
that finding is not quarrelled with, that the 
lady borrowed Rs. 500 and received the money 
for her own purposes. That, of course, is a 
material finding. It has also been found by 
the learned -liidge that the lady instructed 
her own men to draw up the mortgage-deed. 

It has also been. found that her mnkhfpnr and 
husband, acting under a document the pro- 
per name of which is, 1 suppose, nm-muAdi-cu;-. 
mmahj presented the document at the Regis- 
tration Office and had it duly registered, tlie 

authorising the husband 
to appear at the Registration Officeon behalfof 
the wife, the defendant. Of course, it is evi- 
dent on a document like that that the person 
must have appeared before the Registrar 
for the purpo.ses of the Registration Act. It 
ha.s been suggested that, the hu.sband might 
liave been autliori.sed to appear for some 
purpose unauthorised by the Registration 


Act. I dn not think that that is so. Tho 
appearance must obviously have been for 
the purpose of registering the document 
and acknowledging the signature on the 
document. That is the way in which a 
documentcan beregistered when the executant 
is a pardaiidshin woman. But stress has been 
placed in this case on a judgment of the 
Privy Council [KaU Bakhs.'i Singh v. Bam 
G'ypai Sivgh (1)]. The view expressed there 
is that a pardanashin lady has got to have 
the document explained to her. As I 
gather from that judgment, there is nothing 
in it which suggests that when a pardanashin 
lady ha.s given instructions to her own 
men to draw up the deed in a particular 
way and when that document has been 
drawn up in that particular manner, anything 
further is required. It is not required 
that the document should be explained 
after it has been drafted, provided that 
the draft, in fact, corre.sponds with what 
the lady understands before it was made. It 
is suggested that the lady was an ignorant 
woman. 1 am not sure that her ignorance 
was so great as has been sugge.sted by the 
learned Vakil for the respondent. She 
said that she never executed a document 
and she also kept back the evidence that 
would prove positively that she knew well 
about the contents of the document. It 
seems to me that, although the lady was 
not a literate one, she was gifted with n 
certain amount of intelligence. Be that 
as it may, the evidence offered in this 
case, namely, that the lady gave instructions 
for the preparation of the document and 
that she did, in fact, receive the advance 
of Rs. 500 and the subsequent registration 
of the dncument, do amply warrant the 
Court to come to the conclusion that the 
lady fully understood the document that 
slie executed. In cases wliere the docuuieiit 
cornea from the side of the lender, it must, 
no doubt, be read over and explained to 
the executant if the executant be an illiterate 
one; but in this case, when the document 
came from the side of the defendant, the 
mortgagor, it was amply sufficient to 


( ) 21 In.l (’as ns.'.; Hi 0. C M78; ( 1) M W. N. 

N. 12 A l. J. Ii.y M. I,. T. V^O. U V. L. J. 

i72; I (). 1.. J. (IT; :ii .\1. .1. 121; Hi Horn, b U .47- 
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wftiTRijt .the conclusion that "the lady fully 
understood the document. The learned 
gentleman who has conducted this case on 
behalf of the respondent says that this is 
a second appeal and that we are not 
entitled to interfere with the findings of 
fact? That is quite true. But there is no 
reason why the Apppllate Court shoold 
not make deductions from facts without 
disturbing the findings arrived at by the 
lower Court. I have no doubt that the 
Court ought to find that this lady fully 
understood the document. The result, 
therefore, is that we set aside the judgment 
and decree of the lower Appellate Court 
and' restore the judgment and decree of 
the Court of first instance. The defendant 
must pay to the plaintiff her costs both in this 
Court and also in the Courts below. 

Richardson, J.— I agree that the judgment 
and decree of the lower Appellate Court 
should be set aside and the judgment 
and..decree of the first Court should be 
restored. 

' Appeal allowed. 


PUNJAB CHIEF COURT. 

FiRsr Civil Aipkal No. 1099 of 1911. 

October 18, 1915. 

FreseTit'.- Sir Donald Johnstone, Kt., 
Chief Judge, and Mr. Justice Leslie Jones. 
SOHAN LAL and others— Defkndan'is— 

Appellants 

versus 

SARDAR KHAN— Plaintiff- 
Respondent. 

Cmtm— Alienation by father of anccKtrul propetiy, 
ratification of—Sons, if hound— }i]a,]nfides~Cii'il Pro- 
cedure Code {Act V of 1908^, s. U— 'Claiming under” 
^leaning of—Laughter's daughter's or son’s marriage 
by vidoic— Legal necessity- Appeal— Couii Fees Act 

{VII. of 1870), s. 7 (i*o, Sch. I, Art. 1. 

In a case in ■which the whole subject-matter of the 
suit is also the subject-matter of appeal, iho amount 
or value of the subject-matter of appeal is nothing 
more than the value of the property which the 
plaintiff is seeking to recover and possession of wLich 
the defendant is seeking to retain. []>. col. 1.] 

A more remote reversioner is not bound by a 


ratificadon made by a nearer reversioner which is 
demonstrably improper and when mala fides on 
the part of the nearer reversioner is established, 
the next reversioner will not be bound oven by a 
decree, [p, 12’>, cols. 1 & 2.] 

Under the Customary Law a son has a right in his 
anc^'stral property independently of his father and 
has thus an independent risht of suit with regard to 
the ancestral prop ‘rty and cannot be said to bo 
“claiming under” his father wiiliin the meaning of 
section 11 of the Ci\il 1‘rocecluro Code, 1908, and is 
not bound by anytliing done by his fatlier with 
regard to such property, [p. 125, ool. 2.] 

Tlio expenses incurred by a wddow for the 
marriage of a daughter’s dnugh'er and a daughter’s 
son out of her husband’s property are not for valid 
necessity under the Customary Law of the Punjab, 
[p. 126, col, I.] 

First appeal from the decree of the 
District Judge, Sialkot, dated the 12th 
October 19 1, decreeing plaintiff’s claim 


Mr. Nanak Chandy for Rai Sahib Lala 
Sukh JJayaly and Rai Sahib Lala MoH SagaVy 
for the Appellants. 

Mr. Badr-ud’Din Kureshiy for the Respond- 
ent. 

JUDGMENT.— Sliadi Khan and Nawab 
Khan, the .sons of Achlie Khan, who were 
Khi.khar Bajpufs of the village of Malakpur in 
the Sialkot District, died some time before 
1878. Sliadi Khan left two widows, Musam- 
mat Sahibi and M^isammat Karam Bibi. 
Nawab Khan left one widow, Musammat 
Begam. The area to which tlie widows 
succeeded on the decease of their husbands 
amounted in all to 17^6 kanals of unencum- 
bered land. 

In 1878 the said widows commenced to 
alienate their property, four sales being 
effected by them on the 17th January of that 
year. On that date Karam Bibi and Sahibi 
sold land to Bhana Mai for Rs. 400, and 
Jl/Hsamwfit Begam sold land to the same 
vendee for Rs. 270. Thakar Shah, again, 
obtained a sale of land from Musammat 
Karam Bibi and Musammat Sah ibi for 
Rs. 100, and a sale of land from Musammat 
Begam for the same sum. 


In November 1881, Musammat Bsgam 
sold land to Buland Khan alius Karam 
Elahi for Rs. 99, and in January J882, 
Sahibi and Karam Bibi sold land, also for 
Rs. 99, to the same vendee. The Ja>t sale 
which was effected was in January l8j^fi, by 
J/Msoinmd Begam for R.s. 1,.500, in favour 
of Ishwar Das. The total area conveyed by 
these seven sales was 820 kanak. 
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Meanwhile, however, the widows had 
commenced to mortgage other property. 
These mortgages commenced in 1882 and 
went on at intervals up to 1900. They were 
altogether nine in number and the area covered 
by them amounted to 6b0 kanals. The 
consideration for all the sales and mortgages 

totalled Rs. 6,934-12-0. 

By January 1901, all three widows had 

died and mutation of the remaining property 
was then obtained by Sardar Khan, the 
nearest reversioner, who is the collateral in 
the third degree of the husbands of the 
deceased widows. 

Within three years of attaining his 
majority, Sardar Khan instituted three suits 
to contest the alienations effected by the 
widows. In one suit he attacked all the 
mortgages. That suit was compromised. 
In the second suit he attacked the first six 
sales and obtained a decree not only for 
the land sold (subject to the payment of 
the value of certain improvements) but also 
for the possession of two houses in 
the village site. In the third suit he 
attacked the sale of 1886 but unsuccess- 
fully. 

4s a result of this litigation we have before 
us three appeals. One is by the representa- 
tives of Bhana Mai and Thakar Shah against 
the decree in favour of Sardar Khan con- 
cerning the first four sales. (The represen- 
tatives of Buland Khan did not appeal 
regarding the fifth and sixth sales. After 
the period of limitation for filing an appeal 
had elapsed, they applied to be made 
parties to the appeal. In the circum- 
stances they can be treated only as respond- 
ents.) 

According to the plaintiff, the two liouses 
(which are the subject of the next appeal) 
were in the possession of defendants Nos. 

12 to 21, Of these No. I’J only, namely 
Mvmmmut Puran Devi, was concerned 
with the cases relating to the sale of 


Appeal No. 2786 of 1914) are very closely- 
connected. In order that the pleas may 
be understood, it is here necessary to refer 
at once to some previous litigation which 
occurred in 1887. 

At that time the nearest reversioners of 
the widows’ husbands were Sultan Khan, 
the father of the present plaintiff, and his 
brother, Sarfaraz Khan. Both of them were 
then sonless and eventually Sarfaraz Khan 
died without issue. Sardar Khan, the 
present plaintiff, was not born till 1900, 
his father dying about six months after his 
birth. 

Early in 1887 Nabi Bakhsh and other 
reversioners, more remote than Sultan Khan 
and Sarfaraz Khan, instituted a suit for the 
usual declaration against the sale of 1886 
by Musammat Begam. Up to that time 
Sultan Khan and Sarfaraz Khan had taken 
no step.s against the widows or their alienees, 
but about two months after the institution 
of the suit by Nabi Bakhsh, etc., they them- 
selves instituted a suit for a similar declara* 
tion. Nabi Bakhsh, etc., at once applied 
to be allowed to withdraw with permission 
to bring a fresh suit in case that by 
Sultan Khan and Sarfaraz Khan was not 
properly conducted. The desired permission 
was granted. At the very next hearing 
Sultan Khan and Sarfaraz Khan put in an 
application for the reference cf their suits 
to arbitration. It was referred accordingly. 
The arbitrators found that Musammat Begam, 
according to the custom of her tribe, was 
absolutely in possession of the property 
left by her hu.sband,” and they found 
further that even if her tenure was for 
life-time only, the alienation was valid as 
having been effected for necessity. The 
suit was then dismissed in accordance with 
the award. 

Such of tlie pleas of the defendants con- 
cerning the sales as are still the subject of 
argument, are as follows 


land. She, however, has not joined in the 
appeal relating to the houses whicli has been 
conducted on behalf of defendants Nos. 13 
to 21. 

The third appeal is by Sardar Khan in 
regard to the dismissal of his suit for the 
land sold in 1886. 

The first of these appeals (hhrst Appeal 
No. 1099 of 1911) and the thiid (Second 


It is urged on their belialf as regards 
the sale oC 1SS6 (l) that the suit of 1887 
was genuinely conducted by 8uUan Khan 
and Sarfaraz Khan and that Sardar Khan is, 
tberefure, bound by its result, (2) that even 
il'tlie .suit was not conducted bona /ide the 
subject ol it is nevertheless res indicata^ 
and (d) that in any ease that sale was valid as 
having been ejected for legal necessity. 


INDIAN OASES. 


123 


Vci, XXXII] 

SOHAN UL V, SARDAB KHAN, 

In regard to the Brst four sales it has been 
argued (1) that so far at least as the 
alienations by Mtmmmat Begam are 
concerned, the case is res judicata by virtue 
of the suit of 1887, because the arbitrators 
then held that Musammat Begam was in the 
position of an absolute owner, (2) that 
Saltan Khan acquiesced in the sales of 
1878 and that his son is bound by his 
father’s consent, (3) that even if the above 
pleas fail, it has still been shown that the 
sales in dispute were effected for valid 
necessity and (4) that the value of the 
improvements has been underestimated. 

(In the lower Court there was also a plea 
that the plaintiff had no right to sue in the 
presence of certain descendants of a 
daughter of Musammat Karam Bibi. That 
plea has, however, been definitely abandoned 
in this Court, Counsel for the defendants- 
appellants admitting that the descendants 
of the widow’s daughter have no rights. We 
may add that, as a result of this admission. 
Counsel for the plaintiff-respondent has 
withdrawn a preliminary objection that the 
daughter of Dina, one of the appellants in 
the appeal relating to the houses who died 
during the pendency of the suit, should be 
impleaded as an appellant.) 

It is here necessary to deal with another 
preliminary objection. Part of the area 
included in the sales of 1878 has been 
planted by the alienees with a wood and 
an orchard. The defendants pleaded that 
even if their sales were set aside, they were 
still entitled to receive from the plaintiff a 
sum of Rs. 10,000 as the value of those 
improvements. Their right to the value of 
improvements was not contested, but their 
value was disputed and was fixed by the 
lower Court at Rs. 2,880 only. The defend- 
ants-appellants no longer claim Rs. 10,000 
but urge that even if the sales are set aside, 
they ought to be allowed a further sum of 
Rs. 5,000. Counsel for the plaintiff-respond- 
ent then raised the objection, citing 
Kii'pal Singh v. Sant Singh (1), 
that if the defendants-appellants claim this 
additional sum of Rs. 5,000 they ought to 
pay the full Court-fee on that amount, 

(1) 13Incl.Cas.30oj7lP. R. 1911; 30 P. L. R 
1912; 205 P. W. R. 1911. 


which is greater tlian the Court-fee which 
they have paid on the whole subject- 
matter of the appeal. 

In reply Counsel for the defendants- 
appellants has cited Waryam Singh v. 
vahtab Singh (2), Hazari Singh v. Piran (3), 
Haidari Begam- v. Gulzar Bano U) and 
Ahdur Bahman v. Charagh Bin (5). We 
are unable to see how the contention of 
the plaintiff-respondent is supported by 
K/rpnl Singh v. Sanf Singh (1;. Jn that 
case the plaintiff had got a decree for the 
recovery of the principal and interest due 
on a bond. The defendant on appeal 
claimed that the amount of the decree should 
be reduced, and he was naturally required 
to pay the Court-fee on the exact amount 
of the relief which he claimed. Of the 
rulings cited for the defendants-appellants 
none is exactly in point. Hazari Singh v. 
Piran (3) related to an appeal in a suit for 
pre-emption by the vendee for a sum which 
had been disallowed out of the price stated 
in the deed of sale. The Court-fee was 
paid only on the value of the land in suit. 
In the judgment it was remarked that 
“it was not contemplated by the Legis- 
lature that the Court-fee payable on part 
of a whole claim in appeal is, in the 
absence of express direction to the contrary 
to exceed the Court-fee payable on the whole 
claim.” This decision was criticised in War- 
ya)n Singh v. Mahtab Singh (2)on the ground 
that it proceeded' upon theassumptionthatsec- 
tion 7, clause (ri), of the Court Fees Act was 
applicable to appeals in pre-emption suits, 
and upon grounds which, however, specially 
plau.«ible, apparently overlooked the express 
terms of Article 1 of the Schedule which 
alone regulate matters connected with the 
fee to be paid upon memorandum of appeal 
in such suits.” 

That criticism may be well founded 
for this reason that the appellant in Hazari 
Singh v. Piran (8) did not appeal with the 
object of getting the whole decree set aside 


(2) 19 Ind. Cas. 961; 141 P. W. R. 1913- 76 P R 
1913; 240 P.L.R. 1913. 

(3) 92 P. R. 1900. 

(4; 25 Ind Cas. 32o; 36 A. 322; 12 A. L J 481 
yb) 19 P. R. 190S; 129 P. L. R. igos-' 3i p' W 
R. 1908. 
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bat . merely as regards the price. In cases 
where, however, the whole subject-maf^er 
of the suit is also the subject of the appeal, 
as in this case, it seems to us that the 
principle enunciated in Hazari SinQh v. 
Pirdn (3) is perfectly correct and in that 
opinion we are fortified by Haidnri Bepatn 
V. OuUai' Bnno (4). That was a case in 
whiclvthe plaintiff obtained an unconditional 
decree for the possession of land against 
a widosv. The widow appealed against the 
whole decree but also claimed that in any 
event the decree should be made conditional 
on the payment of a sum of Rs. 80,000 due to 
heras dower. The Court-fee on appeal was 
paid on tlie value of the land only and the 
plaintiff-respondent pretended that it should 
be paid on the sum of Rs. 80,000. His 
objection was disallowed. Tudball, J., remark- 
ing that ‘ it seems to me impossible to hold 
that the amount or value of the subject- 
matter of this appeal is anything more than 
the value of the property which the plaint- 
iff is seeking to recover and possession 
of which the defendant is seeking to retain.” 

■ We are of the opinion that in the present 
case the same principle should be applied 
and for this reason we disallow the objec- 
tion. 

To return to the merits, Counsel for the 
defendantfj-appellants has argued at great 
length the question of the acquie.scence by 
Sultan Khan in the sales of 1878. His 
principal arguments are that ac.juiescence is 
shown by his inaction until the date of his 
death, by the fact that although he contested 
the later sale of 188(5 he did not contest 
those of 1878, and by his allowing the 
vendees to plant their wood and orchard 
without raising any protest. We do not 
propose to discuss whether, if it be granted 
that the suit of 1887 was conducted b<ma 
these facts would be sufficient to establish 
acquiescence. We are quite satisfied tliat 
iSultan Khan and his brotlier did acquiesce 
in all the sales effected by the widows, but 
our reason is derived solely from the con- 
duct of the ca.se of 1887. As already stated, 
both Sultan Khan and Sarfraz Khan weif 
then soilless. Between them they ought t i 
have been in possession of at least as mu -'i 
land as was held by the widows. That ln'iii.r 
so, it was probtlily a matter of very .'sun 1 1 im. 
portanc# to them if the wid iw.s ciotse n. 


alienate the fam'Iy oroperty. If, on the 
other hand, they had been actuated by any, 
desire to check the widows* alienations, it is 

difficult to suppose that they would not have 

* 

attacked the sales of 1878 long before the 
sale of 1886 was effected, bir, as we shall pre^ . 
sently show, there was every reason to regard 
tiio.se sales as having been effected without 
any legal necessity. On the contrary, what 
we find is that Sultan Khan and Sarfaraz 
Khan took no .steps to bring any suit 
until a suit had already been instituted by 
more remote reversioners and that when 
they did in.stitute a suit they amply justified 
the suspicions of the more remote reversioners 
that it would not be genuinely conducted. 
One of the persons selected as an arbitrator 
was, as Counsel for Sardar Khan has 
successfully shown, Buland Khan, the alienee 
of the sales of 1881 and 1882, who was 
deeply interested in maintaining the widows’ 
right of alienation, and although the plaint- 
iffs in that case went through the formality 
of producing witneise.i before the arbitrators, 
they nevertlieless secured the failure of 
the suit by getting th(»se witne.sses to say 
that the sile by the widow had been effected 
for necessary purposes. Buland Khan, of 
course, was interested in going further than 
this and it is probably due to his influence 
that in the award it was held that Muaamniat 
Begam had absolute rights over her pro- 
perty. 1 hat decision is of so remarkable a 
character that it ishardly possible thatit would 
have been given as the result of any b ma fide 
litigation. It is a matter of common know- 
ledge that the usual course of the party 
who is unsuccessful in arbitration is to 
raise objections to the award on the score of 
the misconduct of the arbitrators and on any 
(ther grounds of which he can lay hold. 

In this case, however, not only did the then 

plaintiffs raise no objection to the award 
which, however binding it may have been, 
Uiey must have known to be preposterous 
in character; on the contrary they at once 
.signified their full assent to the decision 
a-: wliieh the arbitrators had arrived. 

We have no hesitation in finding that the 

suit of was II )t conducted 6oaa fide, 

b.iD wis institute, 1 purely with the object 
of saving the interests ,)f the widow a-ul her 
alienee in the suit by the niore remote 
reviu-sioiier.-i. [{ is, ofiMuirse, true that tliose 
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mbre remote reyersionera never availed 
themaelvea of the permission which they had 
obtained to re-institnte their suit, but that is 

not surprising for this reason that owing to 

the birth of Sardar Khan within a few years 
ttiey no longer possessed any interests 
which it was necessary for them to saie- 

^oard. ^ „ . 

- The conduct of Sultan Khan and Sartaraz 

Khan in the suit of 1887 not only shows 
their attitude towards that particular aliena- 
tion, but it also indicates quite clearly that 
they were ready to and'did acquiesce in all the 
alienations by the widows which were open 
to them to contest, and further that the 
cbnsent which they thus accorded amounted 
to an improper concurrence in the wrongful 
acts of the widows. 

It is not now necessary to discuss in detail 
the reasons for which the suit of Sardar 
Khan concerning the sale of 1880 was dis- 
mussed by the first Court, butlice it to say 
tlat the decree was maintained by the 
Divisional Judge, who was evidently of 
opinion that the suit by Sultan Khan and 
Sarfaraz Khan of 1887 was not conducted 
hona on the bare ground that^^they 
mtified the sale. He remarked that it is 
quite immaterial that the plaintiffs in 
the suit of 1887 chose a singularly 
tortuous and round-about way of ratifying 
the alienation. The fact remains that they 
did ratify it and that is sufficient. ’ 

s 

Holding as we do that the consent of 
Sultan Khan and Sarfaraz Klian to the 
alienation of 1886 was not g'weu hona fide, 
we are unable to agree that Sardar Khan is 
still bound by the ratification of his father 
and unMe. It is nowhere stated in Jownla 
Eira Singh (6), which is cited by the Di- 
visional Judge in support of the proposition 
to which we have already referred, that a 
more remote reversioner is bound by a rati- 
fication which is demonstrably improper. 
Nor is Counsel for the defendaiits-appellants 
able to cite any authority for holding that he 
is any the more bound by the mere fact that 
the near reversioner has brought a suit the 
dismissal of which he has himself ensured. 
We need not in this connection do, more than 
refer to remark No. 2 under paragraph 67, 
Rattigan’s Digest, which indicates that when 

. (6) 55 P. R. 1903; n7 T- 1903. 


mala jides is established, the next reversioner 
will not be bound even by a decree. 

We come now to the conclusion that whe-’ 
ther or no Sardar Khan is bound according 
to the principles of Customary Law by the 
decision of 1887, he is nevertheless bound by 
the provisions of section 11, Civil Procedure 
Code. The fact is that it is impossible for 
us to regard Sardar Khan as the mere ra- 
presentative-in-interest of his father. He no 
doubt derives his right to possession through 
his father, and for that reason would be bound 
by his father’s consent if not improperly 
given. But he has also, as has been clearly 
demonstrated in Smdar v. Salig Ilfm ^7), 
an independent riglitof suit which is derived, 
under Customary Law, from the common 
ancestor. Having that right independently 
of his father, it cannot be said that he is 
merely a party “claiming under” his father, 
and if it cannot, then section!], Civil Pro-, 
cedure Code, is not applicable. He has 
rights under Customary Law of which lie 
cannot be deprived by the Civil Procedure 
Code. If then, as we hold, the rule of res 
judiaita does not apply even as regards the 
suit of 1887 to the land alienated in 1886, it 
is obvious that it cannot be applied to the 
sales of 1678, and further discussion on the 
point is unnecessary. 

To come now to the question of necessity. 
As regards the sale of 1886, Counsel for the 
defendants-appellants relied entirely on the 
decision of • 887 and although the question of 
necessity as regards that alienation has not 
been decided by the lower Courts, he made 
no claim that nece.ssity could be independently 
established, nor did he ask for a remand. 
On the other hand, there is excellent reason 
for thinking that in this matter he had been 
rightly advised, for we find in a statement 
by Mtmmmat Begam during the course of 
litigation of 1887, that her object in selling 
that land was to pay the debts of her brother- 
in-law, Sultan Khan, son of Waris Khan, 
and to pay the expenses of the marriage of 
bis son. In face of that statement it would 
not bo possible for the defendants to establish 
anything in the shape of legal necessity. 

With one exception the sales of 1^78 con- 
tained no reference to the objects for which 
they were effected. The exception is that 

(7) 9 iDd. Cas. .‘^00; 26 P. R. 1911 (F. B.); 34 P. L, 
R. 1911; 33 P. W. R. 1911. 
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f the sales for Rs. 400 by Musammal Karam 
Bibi and Musammat Sahibi in favour of Bhana 
Mai. In that deed of sale it was recited 
that the greater part of the consideration 
was to be devoted to paying the principal 
and interest on two bonds held by a certain 
Sultan Khan. Counsel for the defendants- 
appellants has assumed that this Sultan 
Khan was the son of Kamal Khan and the 
father of the plaintiff. For this assump- 
tion, however, there does not appear to be any 
foundation. It is far more probable that the 
Sultan Khan in question was Sultan Khan 
son of Waris Khan, for whose benefit the 
sale of 1886 was apparently effected. That 
Sultan Khan was not only the brother-in- 
law of Musammat Begara but also the son-in- 
law of Musammat Karam Bibi and it is 
noticeable that he was one of the atiesting 
witnesses in the case of all of the sales of 

1878. 

There is some oral evidence which was 
tendered with the object of showing that the 
sales of 1878 were effected for necessary 
purposes, but it is of no value to the defend- 
ants-appellants. It shows rather, if it is 
true, that at least some of the objects to which 
the money was devoted were not necessary, 
as for instance the marriage of a daughter’s 
daughter and a daugliter’s son. It is obvious 
that the widows were in possession of a 
very large property which was more 
than sufficient to meet any reasonable 
expenditure, and we have no hesitation in 
concurring with the finding of the learned 
District Judge that necessity as regards the 
sales of 1878 has not been establislied. 

So far as the sales are concerned, the 
only remaining question which is necessary 
to discuss is that relating to the value of 
the improvements. The defendants-appel- 
lants rely on the report of a local Commis- 
sioner, who estimated the value of the fruit 
and other trees at Ks. 9,590. Tl.e District 
Judge, rejecting this estimate, assessed 
their value at Rs. :i,880. Tiie latter sum 
was the value at whicli the local (Commis- 
sioner would have assessed the trees if he 
had regarded them merely as fuel, and 
the District Judge in discussing the report 
made a somewhat ungnarded remark, which 
Counsel for the defendants-appellaiits takes 
as indicating that he thought that fruit 
trees are never more valuable tlmu trees 


grown for fuel and like purposes. We do 
not think that this was what the District 
Judge really meant, but apart from that 
we have examined the evidence ourselves 
and we can find no good reasons for 
supposing that the value which he has 
placed upon the trees has been under- 
estimated. The estimate of the local 
Commissioner, who saw the trees at a time 
when they were notin fruit, was based 
very largely on oral statements that the 
value of the fruit in the orchard might 
be as much as Rs. 564 per annum, but 
this annual value, even if the statements 
be accepted as correct, was not the value 
to the owners of the orchard but 
the retail price of the fruit in the hands 
of lessees. The maximum sum which, 
according to the evidence, the owners ever 
received in one year was Rs. 250, but 
admittedly its sale value has fallen as low 
as Rs. 28. Even these prices take no 
account of the coat of labour which the 
owners of the orchard must have employed 
and it seems to us, having regard to all 
the material before us, that the sum allowed 
by tlie District Judge represents fairly 
enough the capitalized value of any income 
which the defendauts-appellants are likely to 
have realized. 

It remains to discuss the appeal relating 
to the two houses. From the plaint it 
Avould seem that when he instituted his 
suit, Sardar Khan thought that these houses 
had been transferred by the sales of 
1878. Admittedly this was not the case. 
The plea of the defendants was that the 
houses had been acquired by their fatliers 
from Shadi Khan and Nawab Khan, the 
husbands of the widows. No separate issue 
c )ncerning these houses was framed by 
the District Judge, nor was any question 
relating to them separately discussed in 
liis jiulginent. He ordered, however, that 
the plaintiff should get a decree for the 
houses as well as fortlie land, and then by a 
further oversight omitted to mention the 
houses when framing tlie decree. Sub- 
seiiuently as a result of a representation by 
the plaintiff, the decree was amended so 
as to bring it in accordance with the 
judgment. 

Defendants liere appeal on two grounds. 
'i'he Jirst is that the District Judge had no 
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authority to amend the decree to make it 
agree with the judgment. That conten- 
tion is obviously untenable. The second is 
that no issue was framed and there has 
been no discussion regarding the houses on 
the merits. Technically these last con- 
tentions are correct, but nevertheless 
after hearing Counsel we see no reason 
for a remand. We find that there is ample 
material on the record to enable us to 
dispose of the point ourselves. We have 
already stated that the contention of the 
defendants was that these houses were 
obtained by them from the predecessors of 
the husbands of the widows. Counsel for 
the plaintiff-respondent has, however, been 
able to show us that in 1865 one of tlie 
houses was in possession of Musiwimat Sahibi 
and Musammat Karam Bibi, their husband 
Shadi Khan being already dead, and that 
in the same year the other house was in the 
possession of Nawab Khan, the husband of 
Musammat Begam. More than that, however, 
as is amply clear from the evidence on this 
point tendered not only by the plaintiffs but 
also by the defendants, that the latter did not 
obtain possession of these houses until after 
the decease not only of Shadi Khan but 
also of Nawab Khan. The result is then that, 
however the defendants obtained these house.^, 
wh^er by sale or otherwise, they obtained 
them from the widows. In the circumstances 
there can be no question of adverse pos- 
session and in view of the plea set up by 
the defendants themselves, it is not open 
to them to plead a valid transfer from the 
widows. 

We dismiss Appeals Nos. 1099 of 1911 
and 1352 of 1911 by the defendants, with 
costs. We accept Appeal No. 2786 of 1914 

by the plaintiff, who will get a decree for 
possession of the land in suit with costs 
throughout. 

Appeals Nos. 1099 and 1352 dismissed; 

Appeal No. 2286 allotved. 


ALLAHABAD HIGH COURT. 

Civil Miscellaneol’s Reference No. 328 

OF 1915. 

December 9, 1915. 

Present: — Mr. Justice Tudball and 
Mr. Justice Walsh. 

RAM SINGH — Dependant — Petitioner 

versus 

Musammat BHANI — Plaintiff — 

Respondent. 

HiUrdiiLaiv —Inheritance— Insane, exclnsion from in> 
heritance of— Heir of such insane, n'hethev has any legal 
tith— Illegitimate child, whether can inherit father’s 
property as against legitimate child ‘Suit for declara- 
tion and possession— Limitation Act {IX of 1908), 
Sch. I, Art. 141. 

A person is disqualified under the Hindu Law 
from succeeding to property if he is insane when 
tlic succession opens, wlicther his insanity is ciu-able 
or incurable. A daughter of such lunatic has 
no legal title to the estate left by her grandfather, 
[p. 128, col. 1.1 

Under the general principles of Hindu Law an 
illegitimate daughter cannot succeed to her father’s 
property as against a legitimate daughter by a 
lawful wife, [p. 128, col. 2.] 

A suit by a Hindu daughter for possession of her 
share in her father's estate on the death of the 
mother falls within Article 141 of the tirst 
Schedule to the Limitation Act and time begins to 
run from the date of the mother’s death, [p. 128, 
col. 2.] 

Reference by the Local Government under 
rule 17 of the Kumaon Rules, 1894. 

Mr. Baldeo Ram Dave, for the Petitioner. 

Mr. A. H. C. Hamilton, for the Respondent. 

JUDGMENT. — • This is a reference under 
rule 17 of the Rules and Orders relating to 
the Kumaor. Division, 1894. The facts of 

4 

the ca.se are as follows. One Lachman 
Singh, Snbedar, acquired the property now 
in suit. He died some fifteen or sixteen years 
prior to the suit leaving an idiot son, Ram 
Singh Thapa. Ram Singh had a wife 
Musammat Tara. Ram Singh died 
subsequently to hi.s father, leaving three 
daughters by his wife, Musammat Tara. 
He had what has been described as a dhauti 
wife, Musammat Yasuli, and by her a 
daughter, the plaintiff in the suit. After the 
death of Lachman Singh, Musammat Tara 
took possession of the estate and prior to her 
death in the end of 1906 she made certain 
transfers of the property in favour of her 
three daughters and of the contesting 
defendant, the husband of her third daughter, 
Musammat Debki. She retained a portion 
of the property, which on her death in 1906 
was taken by one of her daughters. The 
plaintiff instituted the suit on the allegation 
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that she was the legitimate daughter of Ram 
Singh and as snch entitled to a share in his 

estate on the death of his widow, 

Tara. Mtmmmat Debki having died prior 
to the suit, she claimed a one-third share in 
the property. It was pleaded in defence that 
her mother was not the lawful wife of Ram 
Singh but only his mistress and that, 
therefore, the plaintitf was not entitled to 
inherit at all. It was further pleaded that 
the suit was barred by limitation. The Court 
of first instance dismissed the suit. The Court 
of first appeal decreed it. The Court of second 
appeal upheld the decision of the Deputy 
Commissioner, and the matter has now been 
referred to us under the rules with a reriue-st 
to favour the Government with this Court’s 
opinion on three points. The^r^^ point is whe- 
ther, in view of the fact that the plaintiff’s 
father was a lunatic, the plaintiff had aoy 
right to maintain the suit. The seC 'tid point 
is whether or not the Commissioner was right 
in holding that daughters of dhauti wives 
could succeed to tlieir father's property, in 
view of the general principle of the Hindu 
Law and of the fact that no custom was set 
up in the plaintand none was proved. The 
third is whether the Commissioner was right 
in holding that Article 141 of tl)e Limitation 
Act, Schedule I, applied to the suit, in view of 
the fact that the suit was one for a 
declaration of title and for delivery of 
possession with reference to the ruling cited 
in paragraph G of the letter of reference. 
The ruling mentioned is the case of Francis 
Legge v. Jtavihanni ISingh (1). The reply to 
the first question is simple. In Deo Kishen 
V. Bndh Praknsh (2), wliicli was subsequently 
followed in Tirhciti Sakai v. Muhanioind f mar 
1.3), it was clearly lield tliat a person is 
disqualified under Hindu Lawfrom succeeding 
to property, if he is insane when the .succes- 
sion opens whether lii.s insanity is curable or 
incurable. The facts found are that Ram 
Singh Tluipa was insane when liis father 
died and that the property was actiuired by 
his father Laciiman Singh. It was,th *refnre, 
clear that Ram Singh Thapa did not inherit 
the property and tliat the |)laintill as his 
daughter lias no legal title to the estate wliicli 




was left by Lacbman Singb. In the case j'of 
the second question, it is clear that under 
the general principle of Hindu Law an 
illegitimate daughter could not succeed to 
her father’s property a.s against a legitimate 
daughter by a lawful wife. The plaintiff 
came into Court alleging herself to be the 
legitimate daughter. The point was found 
against her. She did not plead any special 
custom either in the family or caste under 
which she as an illegitimate daughter would 
be entitled to take her father’s estate. There 
is no evidence to prove .such a custom It i»i>‘» 
thet’efore, clear that the Commissioner’s ' 
finding on the point is wrong. On the ■ 
question of Irmitation, it is also clear that the ^ 
ruling mentioned in the letter of reference; 
namely that of FrancU Legge v. Uamhaian. 
Singh il), does not and cannot apply to the 
present .suit. In that suit the plaintiff came 
into Court alleging that he was in posse.ssion 
and that a slur had been cast upon his title 
and asked tlie Court to declare both that he 
was the owner and possessor of the property. 
Tlmt suit was purely declaratory in its 
nature. The present .suit is a suit for 
possession. On the face of tlie plaint it was 
a suit by a Hindu dauglRer for po.ssession of 
her share in her father’s estate on the death 
of the mother. Suits of this nature really 
fall within Article 141 of the first Schedule 
to the Limitation Act and time begins to run 
from the date of the mother’s deatli. The 
Commissmner was, therefore, right in holding 
that this Article applied to the .suit as brought. 
Wp, therefore, answer the questions (a) and 
(/>) in the letter of reference in the negative 
and question (r) in the afiSrmative. We 
consider that the plaintiff should be ordered 
to pay the costs of the contesting defendant 
in all Courts. The costs of this Court will 
include the fee of Rs. 32 certified by the 
rc.spondent’s Counsel. 


Uefcrcnce ansirered. 


(1) 90A.H5:A. W. N. (ISU/J m. 

(2) 5 A. 509:A. W. 10.-). 

(3; 28 A. 247; A. W. N. (1900) 205; 3 A. b. J. 4. 
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MADRAS HEGH COURT. 

OarMiNAL Revision Case No. 473 op 1915. 

Criminal Revision Petition No. 375 

OP 1915. 

November 11, 1915. 

( Pmeni:— Mr. Justice Kumaraswaini Sastri. 

BUGTHA SIMHADRI NAIDU- 

CoMPLAiNANT— P etitioner 

versus 

BBHAVA SITHARAMA PATRUDU and 
others— Accused— Respondents. 

‘ Crminnl Procedure Code (Act V of I898j, 350, 

435, 439— De novo tnal, if cancels charge prc> 

viously framed— Order snhsequently passed in favour 
oj accnsedf whether amounts to discharge or acquittal 
<^Bevi8ion against acquittal hg private party, whether 
competent 

A de novo trial held under section 350, Criminal 
procedure Code, does not imply the cancellation of 
a charge previously framed agajinst the accused 
and consequently an order subsequently passed 
letting off the accused is one of acquittal and not 
of discharge. 

'I'anguturi Sriromulu v. Nalam Krsshna Row, 25 Ind. 
Ca8.1001s (1914) M. VV.K.64G;27AI. L. J. 589; 15 
Cr. L. J. 673; 38 M. 585; 16 M. L. T. 303, followed. 

Though the High Court has power to interfere 
on revision with an order of acquittal at the 
instance of a private party, that power is only 
exercised when the order has resulted in grave 
injustice. 

Vellayanamhalam v. Solai Servai, 30 Ind. Cas. 
152; 28 M. L. J. 692; 16 Cr. L. J. 600; (1915) M. W. N. 
640, followed. 

Pfttition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the 2nd Class Magistrate of 
Parvatipur, in Calendar Case No. '6i4' of 
1914. 

PACTS.— The petitioner preferred a 
complaint against the accused to the 
2nd Class Magistrate of Parvatipur in Ca- 
lendar Case No. 324 of 1914. This complaint 
was duly enquired into by the Magistrate 
and charges were framed against the ac- 
cused. That Magistrate being trans- 
ferred the case came on before tlie 
new Magistrate. The accused then claimed 
a de novo trial and this was granted. 
Subsequently the new Magistrate let off 
the accused. Against this latter order the 

complainant preferred this criminal revision 
petition. 


The Hou'ble Mr. B. N, Sarmaj for the 
Petitioner. It is clear law tbat once a 
de novo trial has been ordered, the Judge 
is bound to try the whole case anew. He 
cannot have the evidence of some of the 
witnesses in the first trial and examine 
only the remaining witnesses again. By 
analogy it follows that the charge previously 
framed mu.st be deemed to have been 
cancelled by the order for a de novo trial 
and the whole trial must be deemed to 
have begun anew. 

Mr. C. Sidney Smith, for the Public 
Prosecutor, for the Government and Mr. tTamki- 
ramayya, for Mr. V. llamesam, for the Re- 
spondent, were not called upon. 

ORDER. — It has been held in Tanguturi 
Sriramtduv. Nohm KrUhna Row (1) that 
the recommencement of a trial under section 
350, Criminal Procedure Code, does not 
imply the cancellation of a charge already 
framed and that an order passed subsequently 
is one of acquittal and not discharge. 
The case should, therefore, be treated as 
a revision against an acquittal. 

Though the High Court has power to 
interfere on revision, the power will only be 
exercised when the order of acquittal has 
resulted in grave injustice. I have dealt 
with the matter fully in Vellaijanambalam 

V. Solai Servai (2). 

I see no grounds for interference in this 
case. The Magistrate did not believe the 
prosecution evidence and was of opinion 
that there was considerable doubt as to the 
guilt of the accused. 

The petition is dismissed. 

Petition dismissed. 

(1) 25 Ind. Cas. 1091; 16M.L. T.303: fl914) M. 

W. N. 646; 27 AI. L. J. 589; 15 Cr, h. I 673; 38 M. 
585. 

(2) 30 Ind. Cas. 152; (1915) M.W. N. 540; 28 M. L. 
J. 692; 16 Cr. L J. 6C0. 
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BABILAL BALTTAKT V. EUPEROR. 

■ BOMBAY HIGH COURT. 

Criminal Revision Application No. 202 
' OK 1915. 

September 30, 1915. 

Present'. — Mr. Justice Batchelor and 
Mr. Justice Hayward. 

BABILAL BALWANT -Accused — 

Applicant 

versus 

EM PE RO R—Prosecotoi:— Respondent. 

Bombay Prevention of Gamhliny Act {Born. Act 1 1 
of 18S1), s. IQ-^ETamlnatiun of accuaed person an u'»/- 
ne$s, legality of~^Evi(lence of suck accuseih admisni. 
hility of. 

A Ufagistratc is not justified, under section 10 
of the Bombay Prevention of Gambling Act, to 
examine and therefore commits an irregularity, if he 
examines an accused person while he is still in the 
position of an accused person and has obtained no 
order of discharge or acquittal. 

• Statements made by accused persons under such 
circumstances are not admissible in evidence. 

Criminal application for revision from 
conviction and sentence passed by the Hono- 
rary Magistrate, first Class, at Abmedabad. 

Mr. G, N. ThakoVy for the Accused. 

Mr. S. S. Patkar (Government Pleader) 
for the Crown. ’ 

JUDGMENT. 

Batcueloh, J.— In this case the learned 
Magisirate in examining two of the accused 
persons, while they were still in the 
position of accused persons and had obtained 
no order of discharge or acquittal, committed 
an irregularity. His action is not to be 
justified under section 10 of the Bombay 
Prevention of Gambling Act. The state- 
ments of these two accused persons were 
therefore, inadmissible in evidence, and if 
those statements are discarded frtpni the 
record, there is nothing in evidence which, 
despite the presumptions arising under 
sections o and 7 of the Act, would warrant 
the conviction of this applicant. For those 
presumptions in this particular case are 
weakened hy the circumstance that the 
gambling was taking place not in a close 
room, but in an open shed. 

The Rule, therefore, must be made 
absolute, the fine, if paid, being refunded. 

hfife imi'ic absolute. 


In re M. MUTHATA, 


MADRAS HIGH COURT. 
Criminal Revision Case No. 261 ok 1915. 
Criminal Revision Petition No. 212 

OF 1915. 

October 27, 1915. 

Pmeaf:— Justice Sir William Ayling, Kt,, 
and Mr. Justice Phillips. 
fn rfi M. MUTHAYA— Accused— 


Petitioner. 

yfatlras Ahkuri Art “-''.oH, (i t— flcpiV. 

irrlter aclnnl offruihr, liiihilily of. 

Soclion 56 of llii- Abktiri Ai-I wlieu read with 
section 6t makes also a (IcjJot-writci* (not: a 
Ilconseo under the Act), if an actual offendL-r, liable 

ftn iniflor tho fnrinf>r Rpphon. 


Petition, under sections 435 and 439 of the 
Code of Criminal Pnicedure, 1S98, praying 
the High Court to revise the judgment of the 
Court of tlie Sub Divisional JIagistrate of 
Mangalore Division, in Criminal Appeal 
No. 100 of 1914, preferred again4 that 
of tiie Court of the Stationary 2nd Class 
Magistrate of Mangalore Taliiq, in Calendar 
Case No. 301 of 1914. 

Mr. K. Rainanath bthnini, for the Peti- 
tioner. 

Mr. P. 11. Grant, for the Government. 

ORDER. — It is argued that petitioner being 
merely the depot-writer and not the licensee 
is not liable to prosecution under section 56 
of the Abkari Act. It has been lield by a 
Bench of this Court in an unreported case 
(Criminal Revision Case No. 6 ,0 of 1S86) 
that sections 64 and 56 must be read tngetlier, 
and that not only the licensee but the a'diial 
offender (in this case petitioner) is liable 
to prosecution for an offence uti ler section 
56. Following this we miHt reject peti- 
tioner’s contention. No other ground for 
inteference is shown. Petition is dismissed. 


Petition dismissed. 
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SIND JUDICIAL COMMISSIONER’S 
- . COURT. 

Criminal Report No. 32 op 1915. 

June 17, 1915. 

■ fresent-.-Mr. Pratt, J. C., and Mr, Boyd, 

■' k. J. 0. 

EMPEROE^Applicant 

versus 

USMAN WALAD DATO-Resposdent 
Crimiml Procedure Code (Act V of 1898), s. ^9 

'Sigh Court, ^wer of, to enhance $ente»cc-lAchcs of 

p-osectltion, effect of-Tenal Code {Act XL\ of 1860j, 

85.380,454. . 

Where a person is convicted under sections 

and 454, Indian Penal Code, and suhscqnently it is 

discove ed that ho has been previously convicted 

BeVen times, a High Court would not enhance 

the sentence under section 4;<9, Criminal Procedure 

Code, in the absence of any irregularity or impropriety 

in tho Magistrate’s proceedings. ^ 

The powers (-f revision are not to be invoked to 

supply the laches of the prosecution. 

Emperor v. Nur Mahomed. 3 Cr. L. J. 341; 43 r. 
R. 19( 5 Cr.; 42 P. L. R 1906, referred to. 

Emperor y. AUahrahhio, 17 Ind. Cas. 412; 13 Cr. L. J. 
780; 6 S. L. R. 101, distinguished. 

Reference made under section 430, Criminal 
Procedure Code, by the District Magistrate, 
Hyderabad. 

Mr. T. G. Elphinston, Public Prosecutor for 
Sind, for the Crown. 

JUDGMENT. 


In re madasamy nadan. 

* 

accused that we should rever.se the conviction 
*^and direct him to be sp committed after he 
has undergone the full period of the sentence 
inflicted by the trying Magistrate. 

The Public Prosecutor refers to the case of 
Emperor v. Allakrakhio (1), where a conviction 
in a .®uramary trial for cattle-lifting was set 
aside and a re-trial ordered on the ground tliat 
the offence was a serious one and should not 
have been punished by the Magistrate in a 
summary trial. But there the Magistrate exer- 
cised a wrong discretion in trying the case in 
a summary manner and this Court ordered u 
re-trial to correct that error. Bat here no 
error by the trying Magistrate has occurred. 
It was the duty of the prosecution to put all 
the facts before the Magistrate and our powers 
of revision are not to be invoked to supply 
the laches of the prosecution. 

■ The Punjab Chief Court on similar facts 
refused to interfere, see the case of Emperor 
V. Nur Mahomed (2). 

We, therefore, discharge the warrant issued 
against the accused and direct the record and 
proceedings be returned to the District 
Magistrate. 


Utcord refnrnerl. 


(1) 17 Ind. Cas. 412; 6 S. L. R. 101; 13 Cr. L. J. 7*^0 

(2) 3 Cr. L. J. 341; 43 P. R. 1905 Cr.; 42 P. L. R. 


Pratt, J C.— The accused was convicted by 
the City Magistrate, Hyderabad, of offences 
under sections 454 and 3b0, Indian Penal Code, 
and sentenced to suffer rigorous imprisonment 
for four months. The District Magistrate 
refers the proceedings to us for enhancement 
of the sentence, because after the trial and 
convictions it was discovered that the accused 
had been previously convicted seventiraes. We 
do not think we should exercise our power of 
enhancement under section 439, Criminal Pro- 
cedure Code, in cases where there was no 
irregularity in the Magistrate’s proceedings 
and where the Magistrate’s order was a pro- 
per order on the materials before him. Even 
if we did exercise the power of enhancement 
of the sentence, we could only do so up to a 
period of 2 years which would be quite in- 
adequate in view of the many previous con- 
victions. If the previous convictions bad 
been known before the trial, the case would, 
no doubt, have been committed to the Court 

of Session. We do not think it fair to the 
» » 


li,06. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 522 op 1915. 
Criminal Revision Petition No. 417 

OP 1915. 

November 11, 1915. 

Present: — Mr. Justice Abdur Rahim 
and Justice Sir William Ayling, Kr. 

In re MADASAMY NADAN— Accu-iED— 

Petitioner. 

Rpgulation IX oj 1816, \0^Pani$lnn^)}f of putting 
in stochs^Test for detenniniiuj whether it /.>■ ile-jrndiu'i 
to inflict the Shauar.s. 

In determining the question whether ili" piiiiisli. 
inent of putting in stocks shall be inllieO'.l on any 
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SfTMANTA OHCPI V, EilPEKOR. 


particnlar olnss of people, the test is whether that 
class would at the presefit day regard themselves 
degraded by the inBiotion of such punishment. 

A sentence of putting in stocks is unwarranted by 
law in the case of Shanara who have improved in social 
status and regard being put in stocks as a degrading 
form of punishment. 

lUttigadu v. Konda RM', 24 Af. 27Ij 1 Weir 928, 
referred to. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 189P, pray- 
ing the High Court to revise the judgment 
of the Court of the Village Magistrate of 
Nagaram, Tinnevelly District, in Calendar 
Case No. 1 of 1915. 

Mr. M. B. Bevndoss, for the Petitioner. 

Mr, P, P, Oranij for the Government, 

ORDER. 

% 

AnoiiJi Rahim, J. — In this case the peti- 
tioner is a Shanar by caste and be was con- 
victed by the Village Magistrate of insult and 
assault and put in stocks by way of punish- 
ment. 


Christianity, in many cases perhaps as a 
protest against the rigidity of the ancient 
caste system. As a caste they are said to 
occupy a place somewhere between the 
Vellalas And the Panaks and their traditional 
occupation has been toddy-drawing (see 
Bhattacharjee on Hindu Castes and Sects, 
page 26). But they themselves claim to be 
Kshatriyas., Whether that claim be well 
founded or not, the fact that it is made is 
evidence to show that Shanars as a com- 
munity would regard being put into stocks 
as a degrading form of punishment. In this 
case the sentence has already been suffered 
and there is no reason to interfere with the 
conviction itself. All that was necessary 
was to record our opinion that the sentence 

that was inflicted was not warranted by 
law. 

Avukg, J. — I agree that the Shanars are 
not a servile caste” [Vi'le Queen v. Nahi 
Saheb (2)] but one on the members of which 
it fis improper Ito inflict so degrading a 
punishment as confinement in stocks. 


The question we have to consider is whether 
the sentence was a proper one or not. We 
are of opinion tliat Shanars do not belong 
to any of the lower castes of the people on 
whom it may not be improper to inflict so 

degradinga punishment”, to use the words 
of section 10. Regulation XI of 1616. In 
ihecAseot Rettigadu v. Konda Reddi (1), it 
was held that a Mala^ a Hindu pariah, was a 
person on whom it may not ordinarily be 
improper to inflict so degrading a sentence, 
but it would be otherwise if it could be .shown 
that on adopting Christianity he adopted 
also the Christian moral and .social standards 
instead of those of his caste. In the case 
of Shanars we would not be far wrong in 
saying that they would at least at the pre- 
sent day regard themselves degraded hy 
the infliction of such punishment. Tint is 
one important test for determining the 
question whether the second condition applies. 
Many members of that community have 
now taken to trade ami business or 
are landowners and farmers and 
with improved material prosperity a 
greater sense of self-respect has come to them. 
Considerable members of them have adopted 


(2) C.M. 247; 1 Weir 927. 


CALCUTTA HIGH COURT. 

Criiknal Appeal No. 652 op 1915. 
August 31, 1915. 

Presenh^Mv. Justice Chapman and 
Mr. Justice Roe. 

SUMANTA DHUPI and others^ 

Appellants 


EMPEROR— Opposite Party 

Frnnl Cod,- (Act XIV oj 1860 ^, 201 . m'-Print 

pol, a rnnccicd a, acccs>^or,j after the facl^Mcre 

cr„U;,ce of. ramL 

" '''■ - M'.-ni.ihro imiulmciil.-:. ,oopnely of 

A I'nn, I ninn..t 1... n.nvid.'d ns nn nccowoi 
Ull'T ill.’ f:u t. l.X.S, t-nl 2.1 
'VI,,.,-.. ii is 

II |„|.|„ l„. H.s|„.,.t,.,l, time an nmiscd wi 
ttui t. III m„i,i, i-, i,„.,x. sii.spu.i,,,, is „„ {bar to a co: 
>U'tion idhLt sc,-(|''Ii 201. I 134 , col. l.j 


(I) 24 M. 271, 1 \Vi.ir92S, 
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SnUANXA DUUPI t\ EMPEROK. 

Bnb if m -a case of marder it bo accepted as 
a proved fact that the accused before tlie Court dis> 
posed of a dead body and if the acceptance of that 
fact completes the chain of circumstantial evidence 
which proves beyond doubt that the accused were 
actual principals present at the murder and taking 
part in the murder, they cannot be convicted of the 
minor offence of causing evidence of the murder to 
disappear, even though by an error of the Judge or 
by a misconception of the position by the Public 
' Prosecutor the charge of murder is subsequently 
withdrawn, [p. 13i, col. 1.] 

Per Chapman, J . — It is unsatisfactory to have an 
alternative indictment, one count charging the 
accused as principal and the other as accessor}’’ 
after the fact. [p. 134, col. 2.] 

Appeal against the order of the Ses- 
sions Judge of Noakhali, dated the 11th 
May 1915. 

Babn Aitulya Gharan Bose, for the Crown. 

JUDGMENT. 

Rob,^ J, — The facts of this case as set 
forth in the judgment of the learned 
Sessions Judge are as follows: — On the 
3rd February one Girish K.ahar disappeared 
and was never seen again alive. On the 
12bh February a dead body was found in 
a pond which appears to be an overflow 
from a tidal river. The body was lying 
under three feet of mud and on it was a 
heavy ladder. It was so far decomposed 
that the Medical Officer who held the 
post niortem examination was unable to 
give any cause of death: but from its cloth- 
ing it was identified as the body of Girish 
by his relations. As soon as the body was 
discovered, a first information was lodged 
before the Police in which it was stated 
that the undoubted cause of the killing of 
Girish Kahar was that his cousin was an 
idiot and that his wife Nandarani was an 
immoral woman, her chief visitors being 
Sumanta Dhupi and Bhagwan Dhupi, two 
of the accused now before us, and that 
Girish was an obstacle to these intrigues. 
After investigation two other Dhupies, 
Bharat Dhupi and Pyari Dhupi, were 
arrested by the Police and were brought 
before the Deputy Magistrate for the re- 
cording of statements which for the pur- 
pose of the present case it is not necessary 
to consider. It is .sufficient to say that 
they are not admissible in evidence against 
the two accused Sumanta and Bhagwan. 
Evidence was placed before the Commit- 
ting Magistrate to the effect that from the 


condition of the rice in the stomach of 
the deceased he must have died three or 
four hours after his last meal, which was 
taken at 6 p. m. A number of witnesses 
gave evidence that they saw Sumanta and 
Bhagwan, Pyari and Bharat between 6 
and 8 i\ Ji. loitering near the house of 
Girish and two boatmen saw Sumanta 
the same night at 11 P. M. with two other 
men at a spot a short distance from the 
place where the body was found. The 
men that they saw were muddied to the 
waist. Other witnesses saw Sumanta 
and Bhagwan about midnight returning to 
their homes with mud upon their legs. 
Upon this evidence the four accused 
Sumanta, Bhagwan, Bharat and Pyari 
were committed to the Sessions Court 
under sections 302 and 201, Indian Penal Code, 
On the case coming on for trial it was 
at once evident that it would be illegal to 
try both these offences together. Accord- 
ingly the charge under section 201, Indian 
Penal Code, was first investigated, the charge 
under section 302 being po.stponed for future 
consideration. 

The facts as found by the Sessions 
Judge amount to this, that the Medical 
Officer is wrong in his deductions from 
the digestion of the food in the stomach 
of the deceased as to the exact hour of his 
death. That hour would more rightly be 
fixed at between 7 and 8 i*. m. The Ses- 
sions Judge finds on the evidence that it 
is conclusively proved that Bhagwan and 
Sumanta disposed of the body of Girish 
by sinking it in the pond. He finds that 
it is conclusively proved that Girish was 
murdered between 7 and S r. m. on the 
night of the 3rd February. He is .satisfied 
that Sumanta and Bhagwan had a suffi- 
cient motive for killing him. He finds 
that they were loitering near the house of 
Girish at the exact hour of the murder. 

On these facts he has convicted them under 
section 201. 

Section 201 is an attempt to define the 
position known in England as that of an 
accessory after the fact. It is settled law 
that a principal cannot be convicted as an 
accessory after the fact. The learned 
Judge recognises this. His argument is 
that the evidence on the record is insufii- 
(jient to justify him in saying definitely 
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SOMANTA DHOPl t'. EMPEROR. 

that either Samanta or Bhagwan was ac- 
tually guilty of the murder and that, there- 
fore, there i.*? no bar to their trial under 
section 201. I have considered carefully the 
opinion of many learned Judges upon this 
section, particularly the opininn of Jardine, 
C. J., and Ranade, J., in the case of Qu^en- 
Empress v. Livihya (1). I accept with 
confidence the rule laid down in that case 
that, where it is impossible to say defi- 
nitely, however strongly it might be .sus- 
pected, that an accused was guilty of 
murder, mere su.spicion is no bar to a con- 
viction under section 201. But I am satis- 
fied that if it be accepted as a proved fact that 
the accused before the Court disposed of 
a dead body and if the acceptance of that 
fact completes the cliain of circumstantial 
evidence which proves beyond doubt tliat 
the accused were actual principals present 
at the murder and taking part in the mur- 
der, they cannot be convicted of the minor 
offence of causing evidence of the murder 
to disappear, even though by an error of 
the Judge or by a misconception of the 
position by the Public Prosecutor the 
charge of murder is subsequently with- 
drawn. 

We must take it as a fact conclusively 
proved that the accu.'^ed on the night of 
the murder of Girish disposed of his dead 
body. We must take it that before any 
investigation had been made by the Police 
Sumanta and Bliagwan were clothed with 
a motive for the murder. We must take 
it as proved beyond dispute that the murder 
was committed between 7 and S i’. M. and 
that between 7 and 8 r. ji. Sumanta and 
Bhagwan were seen hy numerous witnesses 
loitering near tlie house of the deceased. If 
all these facts are accepted as being con- 
clusively proved, it is beyond que.stion that 
they amount to a chain of circiun.'^tantial 
evidence amply sutlicient to justify tiie con- 
viction of the accused as principals. If we 
accept the facts found the appellants were 
certainly principals. If we do not accept 
the facts found they are on the merits of the 
case not guilty. There is in this case no 
escape from that position. The appellants 
Sumanta Dliupi and Bhagwan must be 
acquitted. 

(1) Unreporfed Cr. Case Bom. H. C. K., Ibl);) nt p. 
lOO. 


With regard to Pyari Dhupi there are 
two flaws in his conviction. In the first 
piece on the facts found by the Sessions 
Judge all that he did was to tie the body 
of Girish to a ladder. In one part of his 
judgment he says that it is not shown for 
certain whether Girish was dead when he 
was tied to the ladder. In another part 
of his judgment he ssys that Payari helped 
to tie the body to the ladder because he 
was abased Accepting these findings of 
fact it is clear, in the first place, that when 
Pyari lent his assistance it is not certain 
that the offence of murder had been com- 
mitted. In the second place, if indeed he 
only tied the ladder to the body of the 
deceased to avoid being abused it cannot 
be said that he assisted in disposing of the 
body with the intention of screening the 

inu rclci'^rs* 

For these reasons I am of opinion that the 
three appellants should be acquitted and 

released. 

CiiArMAN, J.-T agree that tiie appellants 
must be acquitted and released. 1 de.sire, 
however, to guard myself from saying what 
my opinion would be if this case were one 
of first impression. I consider that I am 
bound by the decision of Torap Ali v. Qnpen- 
Empre^is (2). I am unable to distinguish; 
tlie facts of the present case from the facts 
of that case. The Crown might well consider 
in a ca.se of this kind which charge to prove 
and proceed upon that charge alone. It is 
unsatisfactory to have an alternative indict- 
ment, one count charging the accused as 
principal and the other as accessory after the 
fact. 

Appeal aUoiced. 

(2) 22 C. 63S. 
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FaKS bam V. JALAL DIN. 

PUNJAB CHIEF COURT. 

Criminal Rbfision Petition No. 976 of 1915. 

September 2, 1915. 

Present: — Mr. Justice Sliadi Lai. 

PARS RAM— Petitioner 

versus 

JALAL DIN— RecPOndent. 

Practice— Point at issue foie appropriately deckled 
hy Oivil Court— Criminal case, stay of Jurisdiction. 

Parties should uot he encouraged to resort to the 
Ciiminal Courts in cases in n'hich the point at issue 
between them is one which can more appropriately 
bo decided by a Civil Court, [p 135, col. 2.] 

Emperor v. Bishen Das, 8 Ind. Cas. 1161; 57 P. L 11. 
1911; 33 P. R. 1.110 Cl’.; U Cr. L. J. 50, followed. 

A Court of Justice has inherent jurisdiction to stay 
proceedings in a case pending before it and sec- 
tion 344, Criminal Procedure Code, empowers the 
Coui’t to adjourn an inquiry or trial for any reason- 
able cause. [p. 136, col. 1.] 

Petition, under section 439 of the 
Criminal Procedure Code, for revision of 
the order of the Sessions Judge, Shahpur, 
dated the 21.st May 1915, confirming that 
of the Magistrate, first Class, Shahpur, 
dated the 14th May 1915, rejecting the 
application of petitioner for stay of exe- 
cution of proceedings. 

Messrs. IT. G. Asquith and Gohal Chnml^ 
for the Petitioner. 

Mr. OheduUa, for the Respondent. 
JUDGMENT.- The dispute between the 
parties relates tn certain monetary transac- 
tions and is tlie subject matter of two 
cross-cases now pending in the Courts of 
first instance. The respondent filed a com- 
plaint against the petitioner charging him 
■with cheating and criminal breach of trust 
in respect of some money, and it appears 
that the accused was summoned in that 
case to appear on 13th May 1915. Before 
that date he had instituted a civil suit for 
the recovery of Rs. 2,S00 and upon the 
strength of that suit he applied on the 

13th May to the Criminal Court for stay 
of further proceedings pending the deci- 
sion of the civil suit. The Magistrate 
did not pass any orders on the merits of 
the application and merely directed it to be 
placed on the record. Another application 
made on the succeeding day met with the 
same fate. Now it appears that the 
controversy in the two cases has relation 
to the same matter and that the civil 
case is nearly ripe for final decision, the 
plaintiff having closed his evidence and 


Ik 

I 

the defendant having a few witnesses more 
to examine. In these circumstances it seems’ 
that the principle enunciated in a Division 
Bench judgment of this Court, reported 
as Emperor v Bishen Bas (1), is fully 
applicable here. The Hon’ble Mr. Justice 
Rattigan, who delivered the judgment of 
the Court, made the following weighty 
observations: — 

» ♦ 

We might add in conclusion that it is 
a very sound general principle that parties . 
should not be encouraged to resort to the 
Criminal Courts in cases in which the 
point at issue between them is one which 
can more appropriately be decided by a 
Civil Court. There is unfortunately a 
tendency on the part of persons who 
consider themselves aggrieved to rush to 
the Criminal Courts either for the 
purpose of obtaining at small cost to 
themselves a decision on matters which 
ought, in the ordinary course of things, to 
he adjudicated upon by the Civil Courts 
or of prejudicing the course of proceedings 
already instituted, or about to be instituted, 
in a Civil Court by the other side. This 
tendency should be checked and Criminal 
Courts should be on their guard not tu 
lend their aid in cases of this kind. In 
the present ca.«e the complainants sought 
the aid of the Criminal Courts before 
proceedings were taken by the accused in 
the Small Cau.se Court, but we are of 
opinion that the Magistrate would have 
exercised a wise discretion if he had, of his 
own motion, stayed proceedings in his Court 
pending the decision of the Civil Court, 
and bad accepted that decision as finally 
settling the dispute between the parties. 
At the best, if be had thereafter proceeded 
with the trial, he would almost necessarily 
have felt bound to acquit the accused, 
for if a Civil Court had, upon the same 
facts, decided in the latter's favour, it 
would have been, if not technically wrong, 
at all events alnio.st impossible for a 
Criminal Court to hold that there was no 
Jtuht whatever about the accused’s guilt, 
and if there was a doubt, the accused 
would, of course, have been entitled to- 

it.” 

(1) 8 Ind. Cas. 1161; 33 P. R. 191C Cr.; u7 ?. L, R, 

1911; 12 Cr. L. J. 50. 
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BMPEROR V. PAKCHl'. 

■ The learned Pleader for the respondent 
does not dispute the applicability of the 
rule in Emperor v. Bishen Bas (1) to the 
present case, but argues that the law laid 
down therein is incorrect. To this contention 
I cannot accede. It is abundantly ' clear 
that a Court of Justice has inherent 
jurisdiction to stay proceedings in a case 
pending before it, and section 34*I, 
Criminal Procedure Code, empowers the 
Court to adjourn an enquiry or trial for 
any reasonable cause. The question of the 
desirability or otherwise of staying 
criminal cases has often come up for 
adjudication before the High Courts, and 
it has been repeatedly laid down that a 
Court has jurisdiction to pass such orders 
as it thinks Bt. 

The decision of the Division Bench in 
Emperor \ .Bishen Z)o^(l) is absolutely clear on 
the subject and I am, therefore, constrained 
to hold that the criminal action be stayed 
pending the disposal of tlie civil suit. I 
accept the application and order ac- 
cordingly, The civil case is, as observed 
above, nearly ripe for judgment and the 
Subordinate Judge is directed to decide it 
as quickly as possible. 

Application accepted. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. o08 of 1915. 

October 25, 1915, 

Present;— Justice Sir George Knox, Kt. 

EMPKROR — Api’Licant 

versus 

PANCHU AND A-XOTHEK OPPOSITE PaUTV. 
Evidence Act (I nj 1872^, 2‘i— Confession —Poinllinj 
of dhatura tree hy accused to Police—Statenienf, 
if admissible. 

In a Police invosti;jjitioii of a ciiso undor sec- 
tion 328, Indian Penal Code, the aeeiisod said to (ho 
ParflfjiAa “I gave seed of dhatura." On being ashed 
fro'm where the seed came, the accused pointed out 
ta tho office': a dhatura tree. 

. KfW, that the statement was inadmissible in evi- 

dcatjd. 

Revision of an order of the Di.strict Magis- 
trate of Goraklipur. 

JUDGMENT. — Read explanation furnished 
by the District Magistrate. It appears that 


in the course of a Police investigation into 
a charge under section 328 of the Indian 
Penal Code, the prisoner Indrason pointed 
out a dhatura tree and said from this I 
took the fruit.” The fact of pointing out 
the dhatura tree and the words accompanying 
it were deposed to by the witness Ablakh. 
The same w’itnes.s was allowed to say 
further:— “He (meaning the Sub-Inspector) 
asked Indra.son who gave the gur and 
Indrason said he gave it. He also said I 
gave .seed of dhatura.' The Barogka said 
‘where did you bring the seed.’ He 
said ‘there was a tree at Chillor Ahir’s 
Kala.’ The Darogha said come and 
point out.’ All of . US went.” There can be 
no doubt whatever that the whole of the 
statement above recited was inadmissible 
as evidence. No fact is deposed to as 
discovered in consequence of the information 
said to be given by Indrason, If we take 
it that the fact of the dhatura tree was a 
discovery in con.vequence cf the information 
received from Indrason, then and then 
only such information as related distinctly 
to the fact thereby discovered might be 
proved. The fact that Indrason pointed out 
the tree and said that from it he took the 
fruit is all that related to the fact thereby 
discovered. But, as pointed out by Mr. 
Justice AVest in Reg. v. Jo^'a Ilasji (l): “it 
is not all statements connected with the 
production or finding of property which are 
admissible: those only which lead immediately 
to the discovery of property, and so far 
as they do lead to such discovery, are 

properly admissible Other statements 

connected with the one thus made evidence, 
and so mediately, but not necessarily or 
directly, connected with the fact discovered, 
are not to be admitted, as this would rather 
be an evasion tl)an a fulfilment of the 
law, which is designed to guard prisoners 
accused of offences against unfair practices 
on the part of the Police. For instance, 
a man says ‘you will find a stick at such 
and such a place. I killed Rama with it,’ 
A Policeman, in such a case, may ba allowed 
to say he went to the place indicated, and 
fiiuiid the stick; but any statement as to 
the confession of murder w'ould be inadrais- 
siiile." By sini ilar reasoning tlie evidence 


(1) lib. 11. 0. K. 212 at i>p. 2H21 o 
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of Bam Gbbind quoted by the learned 
Magistrate is equally inadmissible as 
evidenoe and should have been rigorously 
oxoluded. Let the record be returned. 

Becord returned. 


CALCUTTA HIGH COURT. 

GtOVERNMENT APPEAL No. 3 OP 1915. 

September 2, 1915. 

Present’. — Mr. Justice Chitty and 
Mr. Justice Richardson. 

■DEPUTY LEGAL REMEMBRANCER, 
BEHAR AND ORISSA— Plaintipp 

—Appellant 

versus 

MATU KDHARI SINGH and others— 

AccasED— Respondents. 

Cfnmtfwl Procedure Code (Act VoJ 1898j,i-‘s.4l7,^56 
-icquttfal, appeal /roiu— i'l’ideHCc, consideration o/, 
tncriwuuttl cases— Presumption of innocence— Burden 
of proof —Appellate C'ouifs duty in regard to findings 
offacthy trying Court— Unlawfulassemhly— Common 
object to enforce right— Riot— Mischief— Bonn tide 
claim o/WqAf— Penal Code (Act ILP" of 1860j, 

141, 147, 148, 149, 324, 326, 430— IFritten stofeinen/ by 

accused persons, filing of— Practice. 

Nb distinction is drawn in the Code of Criminal 
Procedure between an appeal from an acquittal 
and an appeal from a conviction, [p. 137, col. 2.] 

Am appeal from an acquittal may lie on a ques- 
tion of fact and there arc no special rules for dealing 
with the evidence in such appeal, [p. 137, col. 2; 
p. 138, col. 1.] 

In all criminal cases the innocence of the accused 
person must be presumed; and the burden lies 
upon the prosecution of completely rebutting that 

presumption, [p. 137, col. 2.] 

It after the consideration of the whole cndeiice any 
doubt is felt by the Court as to the guilt of the 
accused, he is entitled to the beneht of that doubt, 
[p. 137, col. 2; p. 138, col. 1.] 

An Appellate Court should give weight to the 
opinion of the trying Court which had tlie witnesses 
before it and was, therefore, able to judge from 
their demeanour whether or not they were telling 
the truth, [p. 136, col. 1.] 

There cannot be a conWetion under section 430 
where there is a right or a bomi fide claim of right, 
[p. 141, c6l. 2.] 

The Code of Criminal Procedure does not provide 
for filing written statements by the accuscA Such 
statements are entirely irresponsible and should not 
be allowed to be filed, [p. 143, col. 1 ] 

Appeal against the order of acquittal 

passed by the Sessions Judge of Guya, 

dated the 1st February 1915, against the con* 


viction and sentences passed by the Deputy 
Magistrate of Gaya, on the 15th January 
1915. 

Sir S. P. Sinka, Mr. Sultan Ahmed and 
Mr. Khurshed Hossain, for the Crowp, 

Mr. Oaspersz and Babu Monmotha Nath 
Mukherjee, for the Respondents. 

JUDGMENT. 

Ghitty, J.— Matukdhari Singh and nine 
other persons were convicted by Babu 
Har Sahai Lai, Deputy Magistrate, 1st 
Class, of Gaya, under various sections of 
the Indian Penal Code and sentenced to 
various terms of imprisonment. They 
appealed to the Sessions Judge of Gaya 
who allowed tlie appeals of all the ten 
persons. From that order of acquittal, the 
present appeal has been filed by the Local 
Government. 

It is urged on behalf of the Local 
Government that the matter is one of consider- 
able public importance, inasmuch as the 
accused in this case claimed to use force 
in asserting their rights of irrigation. It 
is argued that there would be considerable 
danger to the public peace if such action 
on behalf of private individuals was allowed 
to go unpuni.5hed. For the defence it is 
argued that an appeal from an acquittal 
stands on a different footing with regard 
to the consideration of evidence to an ap- 
peal from a conviction. . Reference was 
made to the cases of Empress of India v. 
Gayadtn (1) and Emperor v. Madan 
Mondal (2). These decisions were con- 
sidered in Government Appeal No. 8 of 
1914 by a Bench of whicli I was a member. 
It is sufficient for me here to say that 
no distinction is drawn in the Code of 
Criminal Procedure between an appeal from 
an acquittal and an appeal from a convic* 
tion. It is expressly provided that an 
appeal from an acquittal may lie on a 
question of fact. Only one broad rule can 
be laid down with regard to the considera- 
tion of evidence in all criminal cases, and 
that is that the innocence of the accused 
person must be presumed; and the burden 
lies upon the prosecution of completely 
rebutting that presumption. If after the 

(1) 4 A. 148. 

(2) 22 IiKl. Cas. 731; 18 C. W. N. G68; 15 Cr. L. J. 
]55j41 C. 062. 
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consideration of the whole evidence any 
doubt is felt by the Court as to the guilt 
of any accused person, he is entitled to 
the benefit of that doubt, and the verdict 
must be in his favour. There are, however, 
no special rules for dealing with ^ the 
evidence in an appeal from an acquittal. 
Of course due weight must be given to the 
decision of the Court below and the 
reasons advanced for that decision. Apart 
from this, however, an appeal from an 
acquittal must be considered in precisely 
the same manner as all other cases are con- 
sidered and it must be determined wiiether 
the evidence is such as to warrant a con- 
viction of the accused. 

This is an appeal from an Appellate order. 
There is a salutaTy rule which says that 
an Appellate Court should give weight to 
the opinion of the trying Court which 

had the witnesses before it and was, 
therefore, able to judge from tlieir domeamair 
wbetber or not they were telling the timh. 
In an appeal like this from an }UMini:nl 
passed upon appeal, this C«turfc is obviuu.^ly 
in as good a position as the lower Appellate 
Court to form an opinion with regard to 
the credibility of the witnesses. We must 
have, as the Appellate Court ought to 
have had, due regard to the opinion on 
this question formed by the trying Magistrate. 
The facts of this case are not seriously 
in dispute. There was undoubtedly an oc- 
currence of the nature described by the 
witnesses in the early morning of Sunday, 
4th October 1914, It arose in conse(|nence 
of the reluctance on the part of the people 
of Mauza Nimsar to allow th? nuiuzas 
above them to take water from what is 
called the Nimsar l’y»e. The Sessions 
Judge himself, who has iu-quitted the ac- 
cused, says- “The Nimsar people, as is 
admitted and proved beyond a shadow of 
doubt, demolished the dam at Sikaria 
claiming that their turn had come htr the 
use of the water.” 

Only two questions arise in this ca.se, 
fird, whether the action of the Nimsar 
people amounted to an oll'ence under section 
147, Indian Penal Code, and the kindieil 

sections, that is to say, whether there was 
in fact a riot; and, secumilij, whether the 
accused, or any and which of tlieni, 
participated in that riutr 


The learned Sessions Judge has, in my 
opinion, fallen into an error with regard 
to the parahandi system which is in vogue 
in this locality and also with regard to 
the legal rights of the parties. These 
errors have und 'ubtedly vitiated his whole 
judgment and, in my opinion, driven him 
to an entirely wrong conclusion. 

From the Mortar river flows what is 
known as the Nimsar Pyne, a channel 
constructed many years ago for purpo.ses of 
irrigation. It flows southwards past several 
villages. Those villages originally all 
belonged to the Tikari Itaj. Now some 
of the villages in question have pa.ssed to 
other owners. The several villages with 
which we are concerned in the present 
case are Noni, Maksndpur, Kalyanpur, 
Sekaria and Nimsar-Hasanpur. Nimsar- 
Hasanpur still form part of the 9-anna 
Tikari Raj. Maksudpur, Kalyanpur and 
Sekaria which lie hdow N mi 1 1 the n i-’th, 
have passed t-) the ownership of Hihu 
Ishwari l^er-ad Singh, whose poonle arj the 
complainant.s in this case and who himself 
re.side.s at Gaya. The only document 
relating to the system of irrigation is 
the L'd linhi, an old hook of the Tikari 
Raj, of which an extract has been put 
upon the record as Exhibit 0. The .system, 
as we find it proved in this .'ase, is 
that the villages lying in proximity to the 
Nimsar Pyne are permitted in rotation each 
to erect a h^nidh acro.ss the Pyne when 
the water is Howing low, .so as to collect 
it and permit of its fiowiiig into the 
bhoklax or distribiitories which thus pass 
the water from the Pyne into their fields. 
The rotation commences from the northern- 
most village which lies highest and descends 
in turn to the villages lying lower and 
to the south. Thus, in this case, the first 
village which has a right to construct a 
dam is Noni. lltdow Noni are some other 
villages with wldeh we are not concerned. 
Then comes the group of three villagCvS, 
Maksudpur, Kalyanpur and Sekaria. They 
lie, iMaksiulpur and Kalyanpur to the 
west of the Pyne and Sekaria to the 
east. .\lak>uil(>nr and Kalyanpur have 
one M/.'/r/f on the western bank and 
Sekaria one bhokln on the eastern hank. Into 
tlie.se two the water is compelled to 

flow by (he construction of a single dam. 
Pelow these three villages, to wbioh we 
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may for the purposes of this case refer as 
Maksudpur, lie the villages of Nimsar- 
Hassanpur. The water is drawn off by the 
several villages in the v^ras or tarns which 

are speci6ed in the Lai Bahi, Tims i oiii 
is allowed to take the water for two days, 
Maksudpur, Kaiyanpur and Sekaria together 
for two days and Nimsar-Hassanpur tor 
three days. These pam.s, in my opinion, 
clearly mean the actual time during which 
water is dewing into the hlwklas. When 
the water i*? running low, some time mus 
necessarily be allowed both for the construc- 
tion of the bnndh and the period required tor 
the filling of the kandar, or space behind the 
hundh, so as to permit the water to rise 
high enough to flow into the hhoklas. It was 
suggested on behalf of the defence, but not 
in any way proved, that no time could be 
allowed for the erection of the biindh and 
the filling of the handar. This is clearly not 
the case. In September 1914 there had been 
a dearth of water, hut some 10 days or so 
before the occurrence there appears . to have 
been a very heavy storm and a consequent 
rush of water which carried away the bnudhs 
which had been erected by Noni, JIaksudpnr 
and Nirastir. Noni, whether by reason of 

the heavy rainfall or for some other reason, 
did not require to re-erect its_ hnndh or to 
draw water from the Pyne for its irrigation. 
Maksudpur and Nimsar, on the other hand, 
seem to have required water and to have 
taken steps to erect their hundhs. It may be 
that the Nimsar hnndh was commenced before 
the Maksudpur hundk. As to this there is no 
certain evidence. It is, however, in evidence 
and proved beyond doubt that the Maksudpiu 
people began constructing or reconstructing 

their hnndh on Wednesday, dOth September 
1914. The Nimsar people, who wanted to 
draw the water for themselves at that time, 
objected. Some of their men came to the 
Maksudpur people who were constructlnir the 
hnndh and asked them to de?ist. They declin- 
ed to do so. Remonstrance was again made 
by the Nimsar people on Thursday, 1st Octo- 
ber. The Police were also informed with 
the result that the Sub-Inspector paid more 
than one visit to the bundk and ultimately 3 
constables and 4 ckowkidars were put to 
watch the Maksudpur hnndh with a view 
to preventing any breach of the peace. ^ On 
Thursday, 1st October, a notice was given 


by the Sub-Inspector to Matukdhari Singh, the 
first a?cused who was the Circle Officer of 
the Tikari Raj. In that he was asked to 
assist in preventing any breach of the peace 
which was apprehended at Maksudpur be- 
tween the Nimsar raujats and Tikari amla^ 
on the one side and the raiyats of Maksudpur. 
on tlie other. Tim Maksudpur people con- 
tinned to erect their hnndh. There is some 

slight discrepancy ill the evidence as to at 

wiiat precise hour it was completed; but, 
putting it as much against the prosecution 
and as favourably for the accused as possible, 
tliere can be no doubt whatever that it was 
not completed until Thursday, 1st October, 
and that the water did not comraenoeto flow 
into the bhoklnn until the morning of Friday 
the 2nd. The general body of the prosecution 
witnesses puts the time when the water be- 
gan to flow into the hhoklas at noon on 
Friday; but, assuming that it wss 4 or 5 hours 
before that, it would not, in my opinion, make 
any dilference to the p i^itionof the parties 
in the present case. If it began to flow on 
the morning of Friday tlie 2nd. the pmi of 
two days would e'cpire on tlie morningof Sun- 
day the 4th. It would, in any case, not ex- 
pire until, say, 7 A. M.; in all probability, it 
did not expire until noon on Sunday. On the 
Friday and Saturday, no objections were taken 
by the Nimsar people. On the night of Satur- 
day and Sunday, there were 12 men of the 

three villages appointed to ivatch the com- 
pleted hundk. The evidence shows that there 
were seven on one side and five on the other. 
We are unable to accept the evidence of the 
P.tlice constable and cJiowkidar which would 
put the number at anything from 25 to 100. 
It is extremely improbable that so many men 
would be left there simply for the purpo.se of 
watching the hnndh. Besides these watchers 
were the three constables and four chowki- 
dars. At about 2 or 3 A. M. on Sunday 
morning a large crowd of Nimsar people— the 

number has been variously estimated at 100 
to 200 or even more— came from the south on 
the western bank of the river headed by a 
man on an elephant. The evidence shows that 
one of them at least carried a sword, another 
a (?ara.sa, while many were armed with lathis. 
They came up to the hnndh; and the man on 
the elephant— who was evidently in author- 
ity called up(-n the watchers to demolish the 
hnndh. They replied that their para had not 
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terminated »nd that it .should not be demo- 
lished till the para wa.s over, when, they sa>d, 
the Nimsar people might demolish it them- 
selves. It should be stated that according 
to the parabandi, it is the right of the vi age 
below to demolish the hundh of the village 
above directly the para of that village has 
terminated. It would, therefore, be 

the rights of theNimsarpeopletoderaolish the 

hundh flt Maksndpnr when the Mabudpur 
para was over. As the Maksndpnr people de- 
dined to accede to their request, the elep mnt 
was directed to the hundh which it proceeded 
to demolish under the orders of its mahuis 
It trampled down or removed with its tusks 
the bundles of sugarcane and the earth form- 
ing the hundh and made a breach through 
which the water began to flow. The flow of 
water rapidly increased the breach and tlie 
hundh was soon demolished, the water flow- 
ing southwards. In consequence of the ac- 
tion of the Nimsar people, the Maksudpur 

people made a small show of resistance. Some 
of them were pursued by the elephant and 
frightened away. That wa.s before it had 

actually demolished the hundh. Others were 

attacked by the persons who earned the 
sword, the garasa and lathis. The evidence 
is clear— and, indeed, the fact cannot be dis- 
pQfced— that Kunja Singh and Eniyet Khan 
of the Maksudpur people were very seriously 
injured by the sword, garasa and lathi blows. 
After the hundh had been demolished and 
the Maksudpur people had been put to flight 
the Nimsar people dispersed. One of the 
constables Ram Dahim Singh, who was^ pro- 
noanced a hostile witne-ss in tiie trying Court, 
instructed one of the chowkidnrs GopiiDusadh, 
who also appears to have been a ho.stile 
witness and notbeing called byeitlier side was 
examined by the Court, to lodge a first in- 
formation. This he did at the Tikari Police 
Station— three miles from Bliaismera, the 
place of occurrence. In that information, he 
did not identify any of the rioters except 
Beni Singh who, he then said, was seated on 
the elephant with another man whom he 
could not identify. He was, in my opinioi.. 
clearly in error in putting Beni Singh on the 
elephant, and the trying Magistrate ha^ given 
good reasons for holding that he did this 
deliberately with the object of shield- 
ing Matukdhari Singh. That information 
was lodged at about 4 a.m. Soon after 
that Matukdhari Singh was undoubtedly 


far from the thana^ by the Police officials 
of their own motion. His arrest must 
have taken place at about 6 or 6-30 a.m, 
Thakur Singb — the gomasta of Maksudpur 
and Kalyanpur— distrusted the Tikari 
Police who, he thought, might be unduly 
favourable to the Raj and so to the Nimsar 
people who were tenants of the Raj. He 
accordingly took steps to bring the occur- 
rence to the notice of the authorities with- 
out the intervention of the Tikari Police, 
He sent Knnja Singh and Enayet Khan to 
the ho.spital and at about 8 a.m. caused to 
be written out the telegram Exhibit 9 to 
the District Magistrate of Gaya. In that 
telegram he accused all the eight persons 
who are now before the Court other than 
the two pahoaus. An information also 
was laid by Kunja Singh said to be of 
Mauza Sekaria on 4tb October 1914 in 
which he, too, named the eight accused 
other than the two palwavs. The conse- 
quence was that all the 10 accused persons 
were put upon their trial with the results 
as above stated. 

As 1 have said, the learned Sessions 
Judge has fallen into an error both with 
regard to the parahandi and the legal 
rights of the parties. What his precise 
finding is as to tlie it is difficult 

to say; but he apparently holds that the 
para of Maksudpur had in fact commenced 
at the time of the occurrence because he 
says that tliey had no right to erect the 
hundh and dam up the water for irrigation 
at all at that time. His reason fjr this 
appears to be that Noni had not exercised 
its right of taking the water and, there- 
fore, the right had in some manner been 
lost to Maksudpur and passed to Nimsar 
who had commenced lie .says, to erect their 
hundh shortly before the iMaksudpur people 
commenced to erect tiieirs. I fail to see how 
the waiver by Noni, if there was such a 
waiver, of its right to erect a hundh and 
take the water for its para could possibly 
affect the right of Maksudpur as between 
Maksudpur and Nimsar. The Maksudpur 
people wore undoubtedly entitled to take 
the water before the Nimsar people. They 
had, therefore, tiie right to erect their 
hundh and have their para completed before 
the Nimsar people could insist on having 
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the channel opened for the irrigation of their 
fields. 

The learned Sessions Judge has also fallen 
into an error with regard to the le^al 
rights of the parties, which the Counsel 
for the accused did not attempt to support. 
The learned Judge says that, in bis opinion, 
the riparian owners were entitled to the 
free flow of the water and that anything 
which stopped that flow amounted to a 
nuisance which they were entitled to abate. 
Therefore, he says, the Nimsar people 
were entirely within their rights in 
demolishing the dam erected by the Mak- 
sudpur people because it constituted a 
nuisance so far as Nimsar was concerned. 
It need hardly be pointed out that this is 
not a question of nuisance or abatement of 
nuisance at all. The view also of the 
learned Sessions Judge entirely overlooks 
the rights of the Maksudpur people which, 
after all, are co-ordinate with the rights of 
the Nimsar people and are governed by the 
same system. 

I am clearly of opinion that the 
Maksudpur people were within their 
rights in erecting their hundh as they 
did. I also find that their para would 
last until at least 7 a. m. on Sunday, 4th 
October and that the Nimsar people had 
no right whatever to demolish it before 
that hour. 

I, then, pass to the consideration of the 
question whether there was, in fact, a riot 
within the definition of section 141, Indian 
Penal Code. As to this there cannot be the 
shadow of a doubt. The common object 
of the mob in this case was by means of 
criminal force or show of criminal force 
to deprive the cultivators of Maksudpur 
and Sekaria of the use of water of the 
Nimasar Pyne of which tliey were in 
enjoyment, or thereby to enforce their right 
or supposed right to the said water. That 
the Nimsar people— the mob which came 
from the south that night— formed an 
unlawful assembly, there can be no doubt. 
They came with that object and they 
insisted on demolishing the bunnh in spite of 
the remonstrances of the Maksudpur people. 
Even if the Maksudpur para had, in fact, 
terminated, it would still be a riot within 
the meaning of section 141, Indian Penal 
Code. But in this ease there can be no doubt 


whatever that the Maksudpur pa 7 a had not 
terminated when the occurrence took place. 
At the very least it had three or four hours 
more to run. Even the learned Sessions 
Judge does not hold, as I read his judgment, 
that there could be any right of private 
defence in those circumsfances. I, therefore 
hold without any hesitation that this band 
formed an unlawful assembly and were 
guilty under section 147, Indian Penal Code. 

It is also clearly proved that violence 
was used and Kunja Singh and Enayet 
Khan were both seriously wounded by the 
rioter.s. This was in furtherance of the 
common object and that would render them 
liable to punishment under sections 324 or 326 
read with sections 149, and whoever of them 
was armed with a deadly weapon or with 
anything which used as a weapon of 
offence was likely to cause death was also 
punishable under section 148. They were 
further charged under section 430, Indian 
Penal Code, that is to say, with mischief by 
injury to works of irrigation or by wrongly 
diverting water. The learned Counsel for the 
Crown said that he did not press for a con- 
viction on this charge, as the question of public 
importance was the charge of rioting. The 
learned Counsel for the accused claimed 
to be convicted under section 430. By that 
I take it that he meant that, if the charge 
under section 430 was not established, there 
would be no unlawful assembly and' that 
they would be entitled to an acquittal on 
the other charges. That, however, by no 
means follows. There may be an un- 
lawful assembly and a riot in respect of a 
right which the rioters desire to enforce. 
There cannot be a conviction under section 
430 where there is a right or a bona fide 
claim of right. We do not think that we 
need consider the question of a conviction 
under section 430 in view of the attitude 

taken up by the Crown in this case with 
regard to it. 

I, then, pass to the second question as 
to the participation of the several accused 
in this riot. The principal offender is no 
doubt Matukdhari. He is a Circle Officer 
of the Tikari Baj and a man in authority. 
We are told that he draws a salary of 
Rs. 200 per mensem and has other emolu- 
ments which bring his monthly income to 
more than doable, that :(sum. It is com- 
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plained that he has been falsely 
this case, that he was not present and that 
the identification of him as being presen 
is wholly insufficient. We have been 
taken through the whole of the evidence 
by one side or the other and we thjnk 
that it is proved beyond all doubt that 
Matnkdhari Singh was the man on the 
elephant, who was directing the P™Med- 
ings on that night. He is identified as 
having been ti.ere by eight eye.witne.sse.s 
and we see no reason to take a different 
view of the evidence of these men to that 
-ivhich was taken by the tryin" Maj?istrate. 
It was su^crested by the learned Counsel for 
the accused that they had no proper .oeans 
of identifying Matukdhari at that time, 
because it was said that the face of^ the 
roan on the elephant was concealed in a 
gahland or niulHer and that the elephant 
was at a very great distance fr-m the 
Maksudpur people who purported to recognise 
Matukdhari Singh. Theie is really no force 
whatever in tliis contention, (t is clearly 
proved that the elephant pursued and 
chased away from the Pyne a number of 
these eye-witnes.ses. They were, therefore, at 
very close quarters to the elephant and not, 
as the Counsel suggested, at a distance of 75 
yards, i. e., on the other side of the Pyne. 
Further, it is clear from the evidence of 
Thakur Singh the that he liad 

conversations with the man on the elephant 
and that the miiftlor which he is said to 
have had on was a galohdud or comforter 
wrapped round his throat. It may pn.<=sibly 
have concealed a portion of his face: but on 
that night the moon was full. There was, 
therefore, ample light and ami-de nppnrtiiniiy 
for these persons to recognise AMalnkdhari 
Singh, whom they well knew as the Circle 
Officer of the Tikari Kaj. He was mnimd 
both by Thakur Singh and Kuoja Sin-b 
as having taken the lead in the attack 
on the Maksudpur people. It w:is argued 
for him that when Thakur Singh sent the 
telegram (Fxliibit 9) at lU-30 a. m., he must 
have known of the arrest of Matiikdlnn 
and took bis cue from that and incbid -d 
him among the persons implicated. We 
were taken through the evide[ie« bearing 
on this point by the learned Counsel lor 
the accused and I may say tliat it is net 
at all proved that Thakur Singh knew 
of the arrest when he sent Iiis telegram. 


On the contrary, it would appear fmm the 
fact that he was working behind the back 
of the Tikari Police and had oom- 

mu'iication whatever with them, that he 
could not have learnt of the arrest but 
snoke to Matukdhari being present from 
ir own knowledge. It is true that the 
evidence with regard to the detection of 
Matukdhari when passing the ftaim is not 
such as the Court can rely on. T here wa. a 
etory put forward by the Suh-Iuspector and 
eeveral of the Police witnesses tliat Matuk- 
dl, aid Singh, when hurrying away from the 

seeiieof the occurrence, pas.sed tl.e Muuu on his 

elephant at an early lionr. He was seen by 
one of the men at the Ih.vn who corn'num- 
cated it to a constable, with the result that he 
was followed up at once and arre.sted at his 
residence when alighting or just as he bad 
aliglited from the elephant. Tliese w.tnes.«es 
have undoubtedly told their story in .^uch a 
way that it cannot be accepted without some 
corroboration of the fact. The learned try- 
ing Miigistrate very rejected then* 

evidence in detail, but he accepted it as to the 
cardinal point tbnt Matukdhari Singb was ar- 
rested by the Police on tlieir own respon- 
sibility at about 6 or 6-dO a.m. as having taken 
a part in tliis riot. That fact is proved to 
demonstration and there can be no doubt 
whatever about it. When we asked the 
learned Counsel for the accu'^ed what Matuk- 
dbari’s explanation was as to bis whereabouts 
on that night, he replied that lie was in bed 
and asleep until be was roused in Uie morn- 
iiig and was arrested by the Police. Now, 
that is not only not supported by any evidence 
but is directly contrary to other evidence 
in the case. Not only have we the evidence 
of tlie eye-witnesses that he wins seen at the 
placeof the occurrence and directed the opera- 
tion, but it is proved conclusively by the evi- 
nce of Hikoo Misser, a Head Constable of 
..kiiri, that Matukdhari ASingh wa.saspecta- 
ti.r of a play at U ibelia liigba on the night of 
ord-ltli, and that lie was present at that play 
lip fill about 1 A. -M. on Sunday when lie left it 
almost at the same time as the witne.ss. In 
tbi.s connection we may point out that the 
accused declined to make any statement in 
the trying C'onrt. All tlie ac’used denied 
their guilt and said tliat they would file writ- 
ten statemenis. Ibis k ourt lias recently 
animadverted on tbio practice of filing written 
statements, wbicli is not provided for by the 


d( 
'i’ik 


INDIAN CASES. 


143 


Vol. XXXIIJ 

DEPUTY LEaWi KEMEMPRANOER, BEHAR AND ORISSA V. MATUKDHARl SINGH, 


Code of Criminal Procednreand enables state- 
ments to be put before the Court as state* 
ments of the accused when such statements are 
not, in fact, drawn up by the accused them- 
selves but by their legal advisers or friends 
and are entirely irresponsible. In his written 
statement, Matukdhari does not profess to ex- 
plain what he was doing on that night. He 
merely says that he was not there, and that 
the charge against him was due to his being 
on bad terms with the Tikari Police. With 
regard to this last statement, it appears to 
be incorrect .so far as the evidence of the 
Police in this case is concerned. The con- 
stable Ram Dahim Singb has undoubtedly 
proved ho.stile to the prosecution and given evi- 
dence to some extent in favour of the accu.sed. 
Gopi Dusadh, the choivkidar^ is in much the 
same position. Taking the evidence again.«t 
Matukdhari as a wholeand giving it our most 
careful consideration, we have no doubt what- 
ever that he was the man on the elephant who 
directed the proceedings and was, as the per- 
son in authority, directly responsible for the 
riot. 

With regard to Beni Singh, it is suggested 
that he was not there. Now, Gopi Dusadh 
in his first information says that there w'ere 
four men on the elephant, that is to say, the 
two pnhcnns and two others of wdiom Beni 
Singh was one. As I have above stated, this 
appears to be a deliberate falsehood spoken by 
Gopi Dusadh fortheexpre.ss purp'.se of shield- 
ing Matukdhari Singh. There is, however, no 
doubt whatever on the evidence that Beni 
Singh, who is one of the gomaafasof that side, 
was present on that occasion and tliat he 
was armed with a sword with which he 
struck Enayet Khan. His presence there 
is proved by a number of witnesses, the 
same who speak to the presence of Matukdhari 
Singh; and we see no reason whatever to 
disbelieve tlieir .statements. We think, 
therefore, that he \vas a member of the 
unlawful ass^^mbly and that he is guilty under 
sections 148, d24'149 and 326;'140, Indian 
Penal Code. 

Bahadur Singh, the other gomasta, was 
admittedly at the scene of the occurrence. 
He was armed with a garasj with which 
he wounded Kunja Singh. His complicity 
is clearly proved and hie guilt i.s the same 
as that of Beni Singh. 


With regard to Punnit and Kam-Ia 
they also were admittedly present on the 
occasion as members of the Nimsar hundh. 
They were armed with lathis and must, there- 
fore, be taken to be guilty under sections 

147, 324/149 and 326/149, Indian Penal 
Code. 

Chhedi, Harekku and Kuldip have been 
.satisfactorily proved to have been present 
and to have been members of the unlawful 
assembly. Their complicity is proved by 
the .came witnesse.s as speak to the other 
accused. They are, therefore, guilty under 
the same sections as Punnit and Kamala. 

The only two remaining accused are Noor 

Khan and Malminmad Jan— the two palwans 
or viahnfs. It may be noted that they 
were only sentenced each to one month’s 
rigorous imprisonment. The learned Sessions 
Judge had, therefore, no jurisdiction to 
enteitain appeals by them against their 
conviction. Their offence was undoubtedly 
of a IcsHO' nature inasmuch as they were 
mcri ly the drivers of the elephant and, 
no doubt, acted under the orders of their 
master, Matukdhari Singh. At the same 
time they must, we think, be held to 
have been members of the unlawful 
assembly in the act in which they un- 
doubtedly took part by directing the ac- 
tion of the elephant in destroying the 
hundh. 

We accordingly set aside the oider of 
acquittal in the case of all the 10 accused. 

Matukdhari Singh is convicted under sections 
147, 32t/l49 and 326/141^, Indian Penal 
Code, and sentenced under section 147 to a 
fine of Rs. 2,000 or in default six months’ 
rigorous imprisonment. Beni Singh and 
Bahadur Singh are convicted under sections 
1 IS, 324, 149 and 3^6/149, Indian Penal Code 
and are each sentenced under .section 148 to 
nine months’ rigorous imprisonment. Chhedi 
Punnit, Harekku, Karaala and Kuldip are’ 
convicted under sections 147, 324/i49 ard 
326/149, Indian Penal Code, and sentenced 
each under section 147 to six months’ rigorous 
imprisonment. We pass no separate sen- 
tences under sections 324;l49 and S2Q/U9 
Noor Khan and Mahammad Jan are convict* 
ed under section 147, Indian Penal Code, and 
sentenced each to one month’s ri'^nmno 
imprisonment. 



144 


INDIAN CASES, 


fl916 


CHANTAN II. OHAKKAPATTAS UATHO. 


Eioeabdsoh, J.-I ‘''® X 

viction and sentences and think that the 
case is a clear one against all the accused. 

Appeal aVoiml] Acquittal set aside. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 573 op 1915. 

Criminal Revision Petition No. 456 

OP 1915. 

December 1, 1915. 

Present: — Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Kt. 

M, CHANTAN— Counter-Petitioner— 

Petitioner 

versus 

CHAKKAPAYrAN MATHU— Petitioner 

— Respondent. 

Criminal Procedure Code (Act V of IH9H), n, 4S8— 
'^Unable to maintain itself’, meaning of^Well-w^do 
child whether enfilled to order for maintenance. 

The words “unable to maintain itself” in section 
488 of the Code ()f Criminal Procedure njiply as 
much to the case of a child, wliich has got means 
of its own or which is entitled in law to ho main- 
tained and is being maintaincMl, as to a cliild which 
is able to earn a living by it.<t own exertions. 

A child wliich po.sscssos a legally enforceable right 
to maintenance from its inotliei s fanrad is in the 
same position as a child which possesses jiroperty 
in its own right and neither is entitled under section 
488 to an order for maintciinnce against its father. 

In re raratluj Valappil Moideen, 2 ' Ind. Ca.**. 469; 
14 M. L. T. 223; 25 H. L. .T. 3.'5; 14 Cr. L. .1. 597; 
(19131 M. W. N. 997, dissenfeil from. 

jreWl/«do« PoUv/rv. Kaijaf Vceraii Knttl, 19 M. 491; 

2 Weir G2I, followed. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 189^, praying 
the High Court to revise the order of the 
Court of the Joint Magistrate of Telliclierry, 
in Miscellaneous Case No. .52 of 1915. 

Mr. G. Kunhiraman, for the Petitioner. 

ORDER. 

Audi'R Rahim, J.— This petition raises a 

question of the interpretation of section 
of the Criminal Procedure Code. It is con- 
tended before u.s by the learned Pleadei’ who 
appears for the petitioner, that ho was not 
liable to any order for the maintenance of 
his four children because they are entitled 
to maintenance from their mother’s tarnzhi 
and are in fact being maintained hy that 


tavazhi. Section 488 compels the father to 
maintain his legitimate or illegitimate child 
“unable to maintain itself”. The words 
“unable to maintain itself”, it is pointed 

out, have been interpreted, in this Court by 

Sadasiva Aiyar, J., in In re Parathy Valappil 
MoukenW, to mean that the child should 
be physically unable to earn a livelihood; and 
if the child is not of sufficient maturity to 
earn a livelihood, then even if that child 
belongs to a well-to-do tancad ^ which is 
liable for its maintenance, the liability of 
the father under section 488 is not taken 
aNvny. With all re.spect to the learned Judge, 

I am unable to accept this narrow^ meaning 
of tlie words unable to maintain itself. ^ I 
think the ability contemplated by the section 
applies as much to the case of a child which 
has got means of its own or which is entitled 
in law to be maintained, and is being main- 
tained as in this case, as to a'child which is 

able to earn a living by its own exertions. 
This is a summary procedure provided by 
section 488, and it does not cover entirely 
the same ground as the civil liability of 
the father to maintain his child. It does 
not seem to have been within the contempla- 
tion of the legislature tliat a child which is 
well-to-do should be entitled under section 
4SS to an order for maintenance as against 
its father. This view derives some support 
from the decision in Kanyadan Fokkar v. 
Kayat Veeran Kntti (2), where the learned 
Judges seem to suggest that children who are • 
actually being maintained by their mother’s 
tancad are not entitled to maintenance from 
their father under section 488 of the Criminal 
Procedure Code. In this view of the law, 
the order of the Joint Magistrate ordering 
the petitioner to maintain the children is 
wrong and should be set aside. 

AvLiNii, J. — I agree. I think that a child 
which pos.sesses a legally enforceable right 
to maintenance from its mother’s tarwad 
.stands in tlie same position as a child which 
pos.sesses property in its own right; and that 
neither can be regarded as unable to main- 
tain itself' witiiin the meaning of section 
4>8. 

re(iti,>u idloweit] Order set aside, 

(1) 21 hid. I'iis. 1 1 -M. h, T. 223; 25 M. L. J. 
.a.Vv. 1 1 Cv. h d. 5'iT: (U)i;0 M. W. N. 997. 

(2) 19 M. ir.l;2 \V.‘iri;21. 
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ALLAHABAD HIGH COURT. 

Ckiminal Appeal No. 659 op 1915. 
November 27, 1915. 

Present:— Mr. Justice Piggotfc. 

CHUTTA— Accused— Appellant 

versus 

KMPEROR— Prosecutor— RESPONDBiNi\ 

Critiiinal Procedure Code (.lei K o/ I898j, sa. 28*, 

326 32i—Trial by a$$eseor$Sumvwning of assessois 

for'parlicular date-Selectwiioii another date, leyaltiy 

of^Procedure - Trial if valid. 

A person was summoned to serve as an asses^r 
on the 14th of June 1915 in a particular case. He 
failed to appear in Court on that date but appeared 
on the nth idem \vhen another trial had to com- 
mence. He was selected to act as one of the asstssors 

in that trial: , , , 

Held, that his selection was not improper and the 

trial in which he took part was not invalid. LP* 

col 2.] 

Appeal against au order of the Additional 
Sessions Judge, Aligarh, dated the 29th June 
1915. 

Mr. T. N. Ohatlda (with him Mr. Iqbal 
Ahmed), for the Appellant. 

The Goceimment Advocate, for the Crown. 

JUDGMENT.-This is an appeal hy one 
Chutta who has been convicted on a charge 
framed under section 897, Indian Penal Code^ 
and on a further charge under section 75 
of the same Code. The appeal raises in the 

first instance a question of procedure. U is 
contended that the trial as held was invalid, 
because it took place before a Court which 
was not properly constituted in accordance 
with law. It was required by law that the 
trial should be held before the Sessions 
Judge and at least two assessors, the 
latter to be chosen as the Judge might 
deem fit from persons summoned to act as 
such. In this case the trial took place 
before the first Additional Sessions Judge 
of Aligarh sitting with two assessor. As 
regards one of those there is no doubt that 
he was properly summoned and properly 
chosen in accordance with law. The question 
raised is as to the other assessor, Mr. Hafiz 
Muhammad Ghulam Hyder. I find that 
this gentleman’s name was at the time of 
the trial duly entered in tlie list of assessors 
for the Bulandshahr District. He was 
summoned to attend and to serve as an 
assessor for the criminal sessions to com- 
mence on June 14th, 1915. I am satisfied 

that there was no irregularity whatever 


in connection with the summoning of that 
gentleman for the above date. On June 
14th, 1915, he failed to appear but^ he pre- 
sented himself in Court on June 17th. 1915. 
On that date the trial of the appellant Chutta 
was about to commence. Summons had been 
issued requiring the attendance of four 
assessors on that particular date, but two 
of those gentlemen failed to appear, and a 
third presented himself only to ask the 
learned Sessions Judge to excuse him from 
attendance. Owing, however, to the appear- 
ance of Mr. Hafiz Muhammad Ghulam 
Hyder on that day, the Sessions J-dge 
actually had before him five assessors, who 
had been .summoned to act .as such. He 
considered himself justified in choosing two 
of these to act as assessors, that is to say, 
Mr. Muhammad Ghulam Hyder and one 
out of the four asse.«sors who had been 
duly summoned for June 17th. The question 
which I have to determine is whether Mr. 
Hafiz Muhammad Ghulam Hyder had been 
“summoned to act” as an assessor within 
the meaning of that expression under section 
2S4, Criminal Procedure Code. The circum- 
stances of the present case are clearly 
distinguishable from the case of Man Singh 
V. Emperor (l), to which 1 have been 
referred on the part of the appellant. The 
suggestion put forward in argument is that 
Mr. Hafiz Muhammad Ghulam Hyder had 
not been summoned to act as assessor for 
the 17th June i915. It is contended, there- 
fore, on the principle laid down in the 
ruling referred to, that it should be held 
that the assessor in question had not been 
summoned to act in accordance with law. 
The object and purpose of the provisions 
of the Code of Criminal Procedure with 
regard to the summoning and selection of 
assessors seems clear enough. Ihere 
must be no reason for suspicion that any 
one of the assessors sitting on a particular 
trial has been, if I may be allowed to use 
the expression, “planted” on the Court by 
any person interested in the success or in 
the failure of the prosecution. Judged by 
this test, the circumstances of the present case 
offer no ground for adverse rommenl. Ihc 
presence of Mr. Hafiz Muhammad Ghulam 
Hyder in Court on June 17th, 1915, was 

(1) 21 lud. Cas. 894; 11 A. L. J. 930; 14 Cr. L. J. 
654; 35 A. £70. 
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pnrely forknitons, and no one could possibly 
suspect that his attendance in Court that 
■ day had anythin? to do with the fact that 
the appellant Chutta was about to be 
tried on a charge of dacoity. Nevertheless, 
I am quite prepared to con^^ede to the 
appellant that the provisions of the law on 
this point reqnire to be strictly observed. 
The real question is whether in the present 
case there has been such compliance with 
the provisions of sections 326 and 327, 
Criminal Procedure Code, as is requisite for 
the validity of the trial. The wording of 
these sections lends no colour whatever to the 
suggestion that an assessor cannot be held 
to have been lawfully summoned to act as 
such on a particular day, unless the sum- 
mons issued to him was for liis attendance 
on that day and no other. On t*’e contrarj^ 
it seems to me that what the Legislature 
contemplated as the ordinary or normal 
procedure is that all assessors should be 
summoned for the first day on which a 
criminal sessions commences, however many 
trials ([ note specially the use of this word 
in the plural number in section •‘'{26, (Jri- 
minal Procedure Code) it may be proposed 
to hold in the course of that sessions. I 
am quite aware that this procedure has 
been found unnecessarily burdensome for 
the persons summoned to act as as.sessors 
in view of the length to which criminal 
sessions are apt to run in many districts 
of these provinces. The section which I 
am considering provides for the modiHcation 
of what I may call the normal procedure 
in order to meet such difficulties as the above. 
The practice commoidy followed, therefore, 
is to summon four or more assessors for 
each date, in the course of a criminal 
sessions, cn which the Sessions Judge 
thinks it likely that he will commence a 
fresh trial. There is no objection in law to 
this procedure; but, in my opinion, it is 
so far from being obligatory that it is not 
even the normal pfocedure contemplated hy 
the law. In the present case I find that 
the criminal sessi.ui^ of the Additional 

Sessions Judge of Aligarh held at IJiiland- 
shalip commenced on the 7th June IJI'). 
continued without intertiiption up to the 
12th of June 191o, and then after aii 
adjournment overa Sunday continued further 
without interruption to the close of June 


18th, 1915. Such assessors as were summoned 
for June 14th, 1915, were summoned in 
order that they might give their assistance 
in connection with any trial which might be 
held on that date or on succeeding dates 
up to the close of the sessions. The learned 
Sessions Judge would have been perfectly in 
order if be bad caused to be summoned for 
June 14th, 1915, the requi.site number 
of assessors for the trials which 
remained for disposal on his list according 
to the programme which he had prepared 
for his June sessions. Suppose, moreover, 
that the learned Sessions Judge had made 
a miscalculation and that the trial com- 
menced by him on the 11th of June >915 
had not come to an end until the close of 
the 14th of June 1915, it would scarcely he 
suggested that any error or irregulan'ty had 
been committed if the Sessiors Judge had 
commenced a new trial on the 15th June 
1915 by the selection of the requisite 
number of assessors from amongst the 
persons duly summoned to act as such on 
June 14th, 1915. The present ca^e i.s, in 
my opinion, covered by the above considera- 
tions and objection to the constitution (tf tlie 
Court by which the appellant Ghutti was 
tried, therefore, fail.s. 

It remains for me to consider tiie appeal 
on the merits. The fact that a dacoity was 
committed in the house of Dal Chanel, htivin, 
at the time specified in the charge is proved 
by overwhelming evidence and is not enn- 
te.sted in appeal. The question is whether 
the complicity of the appellant Chutta in 
the commission of this offence is .satisfac- 
torily proved by the evidence. He is 
implicated directly in the evidence given 
by the approver Debi Singh and indirectly 
in the statement of another accompli'^e 
witness Ganga. Be^^ides this, two of the 
rye-witnesses to the dacoity depose timt they 
recogni.sed Chutta amongst the dacoits and 
sveiv able to identify him at tlie jail sub- 
.sequently to his arrest. The evidence 
satisfied both the a'isessors ns well a.s the 
Sessiiuis dudge. I can find no ground for 
discrediting it. It is further con- 
tended that the con\'ietiuii has been ^\l’ongIy 
recorded under section oil? of the Indian 
1 enal Cn>le and that the sentence is too 
severe. There is m> ,loui>t that the appel 
lant was armed with a j)istol. The dacoity 
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in the present case was a serious one ana 
grievous hurt was caused to Ohhidda. More- 
over the appellant is an old convict. Undei 
the circumstances, the sentence of ten 
years’ transportation passed in the case 
appears to be justified. 1 dismiss the appeal. 

Appeal dismisseih 


MADRAS HIGH COURT. 

Oriuinal Ai'iiiALS Nos. 545 to 547 and 037 

OF 1015. 

December 6, 1915. 

Present: — Mr. Justice Ahdur Rahim and 
Justice Sir AVilliam Ayling, Kt. 
h re SANGAN— Accused No. 2-Api*ellant 
In Cr. a. No. 545 of 1915 
In re RAMASAMY NAlCK-ArcosEU No. 3 

—Appellant In Cr. A. No. 546 of 1915 
In re KADAKK ARAYANDI SERVAT- 
Accused No. 8 — Api-ellant In Cr. A. 

No. 547 OP 1915 

In re MOTHAYAN alms ANTONY and 
OTHERS — Accused Nos. 1 to 4 and 6 to S— 
Appellants In Cr. A. No 6:- 7 of 1915. 

Cnmiiial Piucetlui'e Code (Act V of ]S98^, ss. 297, 
298, 299— to Junj—TiUd of f^eccral uccuml 
together— Oinmion to pJace defence evidence regardiiig 
each accuifcd before Jiny, effect of— Misdirection. 

Sections 29? to 299 of the Code of Criminal Proce- 
dure make it imperative on a Sessions Judge to place 
in liis summing up to the Jury the evidence botli 
for prosecution and defenco .[p. 147, col. 2rj 

A charge to the Jury, therefore, in the following 
words “as for the defence made by the other accused, 
the Vakils for the accused have not laid much em- 
phasis upon it; and so it is unnecessary to go into it. 
You have heard how, when I now asked them if tliey 
want mo to place the defence of the other accused 
before you, they said that the defence on the whole 
would rather be content with challenging the credi- 
bility of the prosecution evidence tlian to rely upon 
the evidence they have put iir omitting to place 
before the Jury the evidence regarding the alihi 
set up by the defence when tlic question turned 
entirely upon the identity of the accused, and to sum 
up separately tiie evidence against the accused when 
many persons arc involved, is u clear misdirection 
likely to prejudice the accused at their trial. The fact 
that the Vakils did not lay much emphasis upou the 
defence evidence is no reason why the Judge himself 
should not place it before the Jury. A convic- 
tion on such a charge is illegal and must be set aside, 
[p. 148, col. 1.] 

Appeals against the sentence of the Court 
of Session of the Ramnad Division at 
Madura, in Sessions Case No. 19 of 1915. 


Dr. S. SwaviiuadhaUy for the Appellants. 

The Public Prosecutor^ for the Crown. 

JUDGMENT. 

Ahdur Rahim, J.— Eight accused persons 
ill this case were tried by the Jury on a 
charge of dacoity. Of these, one, that is, 
accused No. 5, has been found not guilty 
and acquitted. 

The learned Sessions Judge in his charge 
to the Jury has gone up to a certain point 
very fully into the matter. Perhaps he has 
gone into some features of the case in m^re 
detail than was nece.ssary. The chief objec- 
tion taken by the learned Counsel for the 
accused to the charge is, in the first place, the 
absence of any reference to the evidence in 
support of the defence of the 4tb, 7th and 
8th accused. All these persons produced 
evidence of alibi which, if believed by the 
Jury, wculd lead to their acquittal. The 
learned Se.ssions Judge deals with their ca.^e 
apparently in paragraph 13. All that he 
say.s about their defence is this; A? for 
the defence made by the other accused the 
Vakils for the accused have not laid much 
emphasis upon it; and so it is unnecessary 
to go into it. You have heard how, when 
I now asked them if they want me to place 
the defence of the other accu.sed before you, 
they said that the defence on the whole 
would rather be content with challenging 
the credibility of the prosecution evidence 
than to rely upon the evidence they have 
put in.” The learned Sessions Judge is 
required by law to place the evidence of 
the prosecution, the defence of the accused 
before the Jury and to draw their attention 
to the important points arising in connection 
with the evidence of the accused no less 
than of the pro.secution. It may be, as lie 
.states, that the Vakils for the accused did 
not lay much emphasis upon tlie evidence 
adduced on behalf of these accused persons; 
but nevertheless it was his duty to place 
the evidence before the Jury and draw 
their attention to such features of the evi- 
dence as in his opinion called for observa- 
tion. The fact that the Pleaders thought it 
unnecessary to place, much reliance upon the 
defences of the accused did not ab.solve 
the learned Sessions Judge from his duty. 

Sections 297, 298 and 299 of the Criminal 

Procedure Code make this clear. There cap 
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be no doubt that in a case like this where tated the task of the Jury if he had ana- 
the case for the prosecution entirely rested lysed the prosecution evidence against the 
on the identification of the dacoits at niffht, the individual accused, though I should hardly 
failure of the learned Judge to deal with the be prepared to say that his failure to do 
defences and the evidence in support of the so would by itself constitute misdirection 
defence must have prejudiced these accused I agree in the order proposed by my learned 
persons. It is difficult to say in a case brother, 

of this nature having regard to the evidence Oonviction set aside] Retrial ordered. 

of the prosecution that if the Jury believed 


the evidence in support of the alibi of the 
4th, 7th and 8th accused showing that they 
were not at the scene of dacoity as alleged 
by the prosecution, their verdict as regards 
the other accused might not have been in« 
fiuenced by that fact. 

The learned Counsel for the appellants 
lias also pointed out that the learned Ses* 
sions Judge did not analyse the evidence 
of the prosecution as against each accused 
and did not place it separately and clearly 
before the Jury. In a case of this nature 
where a number of accused persons were 
concerned and the question wa.s purely one 
of identification, it would have been of 
much help to the Jury if the learned Ses« 
sions Judge had summed up the evi* 
dence for the prosecution against each ac- 
cused separately and drawn the special 
attention of the Jury to the facts alleged 
against each accused person. The learned 
Counsel for the appellants has also drawn 
our attention to several omissions on the 
part of the Sessions Judge in not having 
drawn the attention of the Jury to certain 
statements in the evidence of the prosecu- 
tion witnesses which might have been 
of service to the defence of the accused. 
It is unnecessary to go into all these in 
detail. But liaving regard to the fact 
that the defence of several of the accus.’d 
persons was not placed before the Jury, 
and the evidence of the prosecution against 
the accused was not summed up separately 
in a clear and satisfactory manner, 1 think the 
conviction and sentence should be set aside 
and the case should be remanded for re-trial. 

Aylino, J. — 1 think the failure of the 
Sessions Judge to sum up the defence evi- 
dence to the Jury must be regarded as a 
substantial misdirection which may, and 
probably did, piejudice the case ii.,J oidy 
of the accused on whose behalf the nHhif 
were set up but of the other accused also, 
i further agree that he would iiave facih- 


PUNJAB CHIEF COURT. 
Criminal Appeal No. 401 op 1915 
May 29, 1915. 

Present: — Mr. Justice Rattigan and 
Mr. Justice Leslie Jones. 
Musammat BUD HO — CoNVicr — 

Appellant 

EMPEROR— RespONDENr, 

Penal Code (Act XLV 299, 3 _ 

Cnlpahh' homicide of ncadij boni child— Wimnn being 
n-hal necessary to coustitnfc— English Law -Complete 
emergence, if necessary Proof that child was living 
after complete or partial emergence nccessitg of. ^ 
Omler tlio Euglisli Law complete em'*rg.‘nce is 
iiecc>!suiy constitute the child a human bei c*- but 
luider section 299, E.vptanacion 3, of the Indian 

renal Code, though tlieeausing .f thedeathof a child 

in thcmotlier’s womb is not homicide, it may aiu'iunt 
to culpable lioinicidc to cau<e the death of a living 
child if any part of that child lias been brought 
forth, though tlio child may not liavo bre thed 
or been comnlctcdy born. [p. loO, col. 

Eveuuudcr section 299, E.Kplanatioii 3, of the Penal 
Code. Iipwcvcr, it must bi shown not only that the 
child breathed and was, tlierefore, a living t.eiu>'‘ for 
it is possible that the . Inld breathed while stiil entirely 
in its morher’s womb but that such breathing 
necessarily look place after it had wholly or partially 
emerged from its m .ther. [p. 150, col. I.J ^ 

Appeal from the order of the Se.ssims 
Judge, Amritsar, dated the 2jth of Aoril 

1915. ^ 

Mr. Din, for the Appellant. 

Ihe Additional Government Advocate, for 
the Respondent 

JUDGMENT . — Musammat Bndho, wife of 

Dina, u young Jut woman, aged 20, has been 
convicted by the Sessions Judge of Amritsar 
Division of having on or about the llth 

February 19 5 murdered the child to which 

she liad given birth, and has been sentenced 
to tran.sp.irtation for life. 

It appears that Dina, the husband of 
Mu.iainmiit Budho, is employed in the 
Military at Port Blair and that he 

letunied to his home on three months’ leave 
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after an absence of 3| years in January last, 
and according to the prosecution the woman 
gave birth to an illegitimate child about the 
middle of February (probably on the 14th 
of that month), caused its death immediately 
thereafter and buried the body (or rather 
put it into a hole) on the bank of the pond 
outside the village. On the morning of the 
15th February Natha Singh (P. W. No. 5) 
discovered the body of an infant and 
promptly gave information of the discovery to 
Thakar Singh, zaildar (P. W. No. 6). In due 
cour.se the Police were informed and the body 
sent for po.9f mortem examination to the Civil 
Surgeon, Lieutenant-Colonel Smith. This 
officer received the body and examined it on 
the 1 7th February. His evidence as recorded 
by the Committing Magistrate is unfortu- 
nately not very detailed, but is to the effect 
that "the neck and part of the belly was eaten 
by animals; the placenta and chord were 
attached. The lungs swam in water”. (We 
presume tlie Civil Surgeon meant by this 
expression that the lungs itoaied in water.) 
"Child was born alive. Actual cause of death 
I could not say owing to the condition of the 
child and tlie time it had been dead. It 
appeared to have been dead about seven days. 
Death was due to asphyxia, whether from 
drowning nr suffocation.” 

The defence set up was a denial that the 
woman had given birth to any child recently 
and this plea was supported by Dina (P. W. 
No. 3), who states positively that his wife 
was not pregnant when he arrived home in 
January last. The assessors accepted this 
plea and gave it as their unanimous opinion 
that the woman bad not given birth to the 
child or hed any hand in causing its death. 

This opinion is, of coar.se, entitled to 
weight but we cannot possibly agree with it. 
The woman was examined by Lieutenant- 
Colonel Smith, a medical officer of great 
experience, on the lytb February and in his 
evidence he deposes that she had given birth 
to a child about seven or eight days prior to 
his examination of her and his evidence is 
corroborated by the statements of witnesses, 
apparently quite impartial, who swear that 
on the • 1- th February the woman admitted 
to them that she- had been delivered of a 
still-born child (seethe evidence of Jagdev 
Singh, P. W. No; 7, Narain Singh lamhardar^ 
P. W. No. -). We agree, therefore, with the 
Sessions Judge’s finding that the appellant 


had been delivered of this child and we see 
DO reason to doubt the truth of the allegation 
that she left it in the hole in the bank by the 
p.ond. 

The next and more important question is- 
whether it is proved that the child was.a 
*^living child”- within the meaning'of Explana- 
tion (3) to’ section 299, Indian Penal Code, 
and was murdered by the appellant. ,.As to 
thi.s we have the evidence of the two wit- 
nesses, Jagdev Singh and Narain Singh, that 
the woman told them that as the child did 
not move, she left it at the spot where her 
delivery took place. On the other hand, we 
have the statement by the Civil Surgeon that 
the child was born alive and that its death 
wasdueto asphyxiation. Very unfortunately 
the Civil Surgeon was not asked to explain 
how he arrived at 'hese two conclusions and 
we can only surmise from his evidence and 
from the poif mortem report that he inferred 
that the child was born alive because the 
lungs floated in water. Now it is to be 
remembered that the cliild had been dead 
(according to the Civil Surgeon! about seven 
days before he .saw the body and that in the 
meantime part of the belly and the neck had 
been eaten by animals. In these circum- 
stances we are faced with the difficulty that 
there is no sufficient proof that the child 
had "extra-uterine life,” that is to .say, a 
life independent of its mother. In Taylor’s 
standard work on Medical Jurisprudence (Gtli 
Edition, Volume 2) we find the following 
passages : — 

"a child may breathe in the uterus or 
vagina, or with its head at the outlet, and 
die before its body is born ; the discovery of 
its having breatlied would not, therefore, be 
proof of its having enjtjyed what has been 
termed extra-uterine life. The' death of a 
child which has breathed in the womb or 
vagina, from natural causes before its entire 
birth, is a possible occurrence; but its death 
from natural cause.s before birth, after it has 
breathed by the protrusion of its head from 
the outlet, is an unusual event. All we can 
say is — it may take pla^e but the death of a 
child under these cijcum.stances would be the 

exception to a very general rule It is 

now certain that, for criminal purposes, at 
any rate, the law will assume— until the 
contrary appears from other circums'^ances 
- that the respiration of a child, establish- 
ed by the best of evidence, was carried 
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on before it wns entirely born and not 
afterwards. Let the witness, then, in a 
ca.9e of alleged child-mnrder ever so clearly 
establish the fact of respiration and, there- 
fore, of life, at the time the violence was 
used, this evidence is npt always sufficient. 
He is asked whether he will undertake to 
swear that the child had breathed after 
its body was entirely in the world. Unless 
he can go as far ns this — which, for obvi- 
ous reason.s, he can mrely be in a condition 
to do — it will be legally assumed that 
althongh the child had breathed, it had 

come into the world dead” (pages 206, 207). 

That these quotations accurately represent 
the law as propounded in England is clear 
from the authorities cited in Roscoe's 
Criminal Evidence (11th Edition at page 705), 
,and from Halsbury’s Laws of England, Vo- 
lume 0, paragraph 11.55, and note.s thereto. 
So far as the legal aspect of the question 
is concerned, the law in thi.s country is 
somewhat wider than the English Law, as 

Explanation 1 3) to section 299 of the Indian 

Penal Code provides that the causing of 
the dpath of a child in the mother’s 
womb is not homicide. But it may amount 
to culpable homicide to cau.se the death of 
a living child if any part of that child 
has been brought forth, though the child 
may not have breathed or been completely 
born.” Under the English Law complete 

emergence is necessary to constitute the 
child a human being. 


But even under the Penal Code it must 
be shown that the child lived, ns the ex- 
planation refers to the death of a living 
child. This brings us back to the crucial 
question whether in the present case the 
child was living when any part of its body 
had been brought forth. A.s to this, ac- 
cording to Taylor, it is pos.sihle that the 
child breathed while still entirely in its 
mother’.s womb and yet may have died 
before any part of its body had been 

brought forth land if it is not homicide to 
hill a child m its mothers womb, it can 
hardly bo urged that it is homicide to kill 
Uf such an expression can he u.-ed) a 
child that has breathed in the wcnih and 
died while yet in the womb and has been 
brought toh still-born. The hydrostatic 
tes applied ^ the Civil Surgeon shows 
that (ho child actually breathed, but it 


does not in itself prove (so far as we can 
understand) that such breathing necessarily 
took place after it had wholly or partially 
emerged from its mother. Eurthermore it 
must be kept in mind that the body, when 
examined by the Civil Surgeon, had been 
exposed for some seven days and that 
during thi.s period it bad been partially 
consumed by wild animals. Part of the 
belly had been eaten and according to the 
evidence of the Head Constable (Obeidullah 
P. W. No. 10) its head was almost entirely 
separate from the body, being attached to 
the body l)y the skin of the front of the 
neck. In these circumstances would the fact 
that ‘ the lungs swam in water” necessarily 
prove that the child had ever breathed, 
even in its mother’s wombl' In the post 
mortem report we note that the bcdy ig 
described as Wsh ” and we do n^t lose 
sight of the fact that the death took place in 
the cold weather. But i.s it at all improbable, 
regard being had to the state in which the 
body wa.s found, that decomposition had not 
begun? If it bad, then the hydrostatic test 
would be of no great value. As observed by 
Mes.srs. Hehir and Grihhle in their work on 
ifedical Jurisprudence, “This point of 
decompo.sition, however, is one about which 
the medical witness may be carefully 
cross-examined, because if decomposition has 
set in at the time of the test being applied, 
the lungs will probably generate ga.ses, etc,, 
which will make them float. Now this i.s a 
question which is very .seldom asked, and, 
as generally speaking such examinations 
in tin’s country are made twenty-four or 
thirty hours after a body has been found 
when it had prolmbly been hidden for some 

time, it is e.xceedingly likely that decora- 
position may have set in by the time the 
e.xamination is made. If that is the case, 
nn reliance can he placed npon the hydrostatic 
test, even after the application of pnssnrc" 
(5tb Edition, page 364). 

The Civil Surgeon in his evidence slates 
positively that death was due to asphyxia 
but here again we are left in the dark ns to 
the giound.s upon which this conclusion is 
based The entiy in the post mortem report is 
as follows:- Actual came of death not knoton 
hut child did not die a natural death ” 
Speaking with all respect we find it somewhat 

fiiflicuU to understand how it was p,..M'bie 
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for the Civil Sargemi to state when givmg 
evidence in Oonrt with such cert^nty tUi 
death was due to asphyxia. Assuming that 
the child had been born alive, the body when 
seen by the Civil Surgeon had been partly 
eaten by animals. Is it impossible to hold in 
such circumstances that death was due to the 
injuries caused to the child by such animals 
as it lay helpless and possibly half dead on 
the bank of the pond? or, again, is it beyond 
the limits of possibilities that the child s 
death was due to its neck being cut by some 
sharp-edged weapon? The Head Constable in 
his evidence states that it appeared as it t he 
neck had been almost entirely severed by 
means of some sharp-edged instrument. 

It seems to ns, therefore, that there are 
hardly sufihcient data to' justify us in con- 
cluding that the cause of death was 
asphyxia. Taking everything into considera- 
tion, we are of opinion that there is doubt 
whether the child ever lived as a human 
being and the appellant is entitled to the 
benefie of this doubt. We accordingly ac- 
cept the appeal and, settina: aside her 
conviction and sentence, we acquit her and 
direct her discharge. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 818 of 1915. 
December 7, 1915. 

Preseiif;— Mr. Justice Piggott. 

ABDUL AZIZ— Accused— Appellant 

fersMS 

BMPEROR-Puo-'scutor Respondent, 
Eddence Ad (I of WTV, "4, -Circvmtanhal 

erirfence— /’roof Pi-osecuOon, dufy o;. 

In criminal cases, as a rule, it is for the prosecution 
to prove their case and an accused person should not 
be convicted merely because he has told lies m 
his defence. In cases of circumstantial eyideucc, 

however, where facts are put forward on behalf of the 
prosecution which unless explained justify an inference 
of o-uilt being drawn against the accused, it 
both lawful and proper for the Court to consul^' 
the explanation of those facts which the accused 
.puts forward in his defence, [p 152, col. i.\ 

Appeal again-t an order of the Sessions 
Judge of Bareilly, dated the 9tb August 

Mb, 


Mr. Alston^ for the Appellant. 

The Government Advocate, for the Crown. 
JUDGMENT.— The appellant Abdnl Aziz 
lias been convicted on charges framed under 
sections 409 and 467, Indian Penal Code, in 
connection witba fraud perpetrated attbeCity 
Post Office of Barreilly where the appellant 
was at the time serving as Head Clerk. 
That a fraud was committed and committed 
by the aid of forgery is proved beyond^- 
doubt and I need not Vecapifculate the 
details given in the careful and- well- 
considered judgment of the learned Sessions 
Judge. The fraud was rendered prac- 
ticable by a practice which had^ been 
permitted to grow up in contravention of 
departmental rules. The Sub-Postmaster 

is ordinarily in ciiarge of the Savings Bank 
rack in an office of this class, but he 
has been permitted to delegate his 
responsibility to the Head Clerk for three 
hours every day during his absence from 
duty. Assuming that the Post Office can 
secure the right class of men for the post 
of Head Clerk there would be no particular 
objection to this, provided the matter were 
so arranged that the person actually 
responsible for the proper conduct of the 
business should also make himself formally 
responsible by signing the payment order 
and the necessary entries in the journal. 
If, however, the department does not feel 
itself able to trust officials of the standing 
of Head Clerks in a Sub-Post Office to con- 
duct business of this sort and requires the 
Sub-Postmaster on bis return to duty to 
assume responsibility for work done in his 
absence by signing the payment orders and 
attesting the entries in the journal, then 
care should be taken to raa e his 
responsibility a re«l one by insisting on 
his exercising an effective check on the 
work done during his absence. In the 
case of withdrawals from Savings Bank 
accounts, this could only be secured by 
insisting on his personally comparing the 
signature on the withdrawal application 
with the specimen signature in the 
custody of the office. I am satisfied, how- 
ever, oh the evidence that in practice - a 
perilous division of responsibility had -been 
permitted to grow up. During the three 
hnurs of the day in which he held charge of 
the Savings Bank work, the Head Clerk 
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made all the necessary entries and dis- handwriting of JLbdul Aziz submitted for his 
bursements and was supposed to satisfy consideration. On this point I feel bound 


himself before making any payment on 
an application for withdrawal as to the 
identity of the signature on the appli- 
cation with the specimen signature deposit* 
ed in the office, but when the Sub Post- 
master returned it was the practice for him 
to sign the payment order and to attest the 
entry in the journal as a mere formality, 
reliance being placed on the Head Clerk 
for having taken all necessary precautions. 
I am confident that the fraud which has 
been brought to light in the present 
case would never, have been attempted 
if the accused had known that he could 
not perpetrate it without taking on him- 
self the responsibility of signing the 
payment order and atte.sting by his 
.signature tlie entries in the journal. I 
am satisfied that tlie fraud is brought 
home to the appellant by the evidence 
on the record. The evidence is mostly 
circumstantial, but there are many con- 
verging lines of testimony which point to 
the appellant Abdul Aziz as the c»’iminal. 
The evidence given by the Sub-Poslma.ster 
Debi Persliad is strongly corroborated by 
the documentary evidence, such as the hand- 
writing of Abdul Aziz in the journal, and 
puts it beyond doubt that the transaction by 
which a sum of Rs, 180 purported to be 
withdrawn on lielialf of the depositor 
Xarain Uebi from Imr Savings Rank account 
was effected at a time when Abdul Aziz 
was in charge of the Savings Rank work. 

I consider it very much against him 
that he has denied this fact and 
endeavoured to make out that the entire 
transaction was conducted by the Sub- 
Postmaster although he him, self had 
written up the entries in the journal. 
The circumstantial evidence points irre.sis- 
tibly to a fraud committed by some IVst 
Otlice orticial and con.seqnently all the 
evidence on the record which tends to 
exonerate the Sub-Fostraaster and other 
officials who might conceivably have been 
concerned is evidence agai.ost the appellant. 
Finally there is the evidence given by 
the handwriting expert as to the identity 
of the handwriting in the admittedly 
forged entrie.s on the application fi)r 
withdrawal with the specimtns of the 


to note that the prosecution was not well 
managed. The proper course would have 
been to submit specimens of the 
handwriting of all the officials in the 
City Post Office or in the Head Office 
who could conceivably have been parties to 
this fraud to the handwriting expert 
along with the forged document. If upon 
the materials thus submitted to him the 
expert bad given a clear opinion that the 
forged entries corresponded with the 
admitted handwriting of that one amongst 
all the officials to whom the - cir- 
cumstantial evidence independently pointed, 
the ease would have been a much 
stronger one. It so happens, however, that 
the appellant himself has gone out of bis way 
to nullify the effect of the mistake made by 
the prosecution in submitting to the hand- 
writing expert specimens of bis handwriting 
only and not of all the officials in the two 
offices. He ha.s made it a part of his defence 
that the specimens of his handwriting sub- 
mitted to the expert were in fact elaborate 
imitations of the writing on the forged 
document perpetrated by him at the in- 
stance of the investigating Police Officer and 
the Inspector of Post Offices. I have no 
doubt whatever that this plea is false in 
fact. It is a circumstance very much against 
the accused that it should liave been put 
forward by In’m. 1 have no desire to 
derogate from the general principle that it 
is for the prosecution to prove their case and 
tliat an accused person should not be con- 
victed merely because he has told lies in his 
defence. At the same time in cases of 
circumstantial evidence, where facts are put 
forward on behalf of the prosecution which 
unless explained justify an inference of 
guilt being drawn against the accused, then 
it is both lawful and proper for the Court 
to consider the explanation of tho.se facts 
which the accused puts forward in his 
defence. This principle is clearly recognised 
in the explanations to section II4 of the 
Indian Evidence Act. The statement of 
Abdul Xziz on this question of handwrit- 
ing amounts to an admission that there 
is in fact a marked resemblance between 
the writings on tiio for^eti application for 
withdrawal and the specimens of the 
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accused^ owir writing in English, Hindi 
and Urdu characters which were submitted 
to the expert for consideration. As to 
the existence of this resemblance and his 
offering an explanation which is false in 
fact; his position is strictly analogous to 
that of a person found in the possession 
of stolen property shortly after the theft 
who puts forward an explanation of his 
possession which is inquired into and found 
to be false. 

On the evidence as a whole I am satisfied 
that the offences put forward in the charges 
were brought home to the appellant Abdul 
Aziz. The sentence, in my opinion, is not 
unduly severe. I dismiss this appeal. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petiti.n No. 919 of 191.5. 

December 13. 1915. 

Present: - Justice Sir George Knox, Kt. 

MUHAMMAD IBRAiUM— Applicant 

versus 

EMPEROR— Opposite Party. 

Penal Code {Act XLV of 1860), s. ill— Receiving 
stolen property--Proof-~“Believe" meaning of. 

In a charge under section 411 of the Penal Code it 
is not sufficient for the proseention to show that tho 
accused person was careless or that he had reason to 
suspect tliat the property was stolen or that he did 
not make sufficient enquiry to ascertain whether t^e 
same had been honestly acquired. The word “believe” 
is a very much stronger word than “suspect”, and it 
involves the necessity of showing that the circum- 
stances were such that a reasonable man must have 
felt convinced in his mind that the property with 
which he was dealing must be stolen property, [p. 
154, col. 2.] 

Criminal revision against an order of the 
Magistrate of Cawnpore. 

Mr. Dillon^ for the Applicant. 

The Assistant Government Advocate^ for the 
Crown. 

JUDGMENT. — Muhammad Ibrahim, who 
appears to be some kind of a merchant in 
metals in the Cawnpore bazar, has been 
convicted of an offence under section il', 
Indian Penal Code, and sentenced to two 
year.s’ rigorous irnpri.sonment. The finding 
of the Magistrate who tried the case is that 
Muhammad Ibrahim knew or had reason to 
believe that the material called copper cloth 


was .stolen property. Muhammad Ibrahim was 
tried along with one Rim Narain who also 
appears to be a second hand dealer in metals 
and other such materials in theCawnpore bazar. 
The p^’operty stolen is described as 8 pieces 
of very fine copper netting known as copper 
cloth used for the lining of tube wells. 
There appears to be no room for douot that 
this copper cloth’was stolen from the General- 
ginj Station on the 20th or 2l9t June of 
the present year. It had been put in a 
waggon and brought to the Generalganj 'Mil 
siding on the 20th of June. On the 21st 
of June it disappeared. The finding of both 
the Courts below is that it is stolen property, 
and I agree with that finding, and I shall 
not go into that part of the case any further. 

Ram Narain has been convicted of an 
offence under section 411, Indian Penal Code, 
in connection with this copper cloth. He 
appealed, his appeal was dismissed and he 
has not applied to this Court in revision. 
I also agree with the Courts below that the 
channel through which Muhammad Ibrahim 
received the copper cloth was Ram 
Nariiin. It was Muhammad Ibrahim who 
produced the copper cloth anti sold it to the 
Empire EngineeringCompany for Rs. 112-8-0. 
The question which is pressed on me in revi- 
sion is that there is no evidence to show that 
Muhammad Ibrahim pos.sessed or retained this 
copper cloth with guilty knowledge such 
as is essential to a conviction under section 
411, Indian Penal Code. A further point 
was taken that the joint trial of Muhammad 
Ibrahim with Ram Narain has prejudiced 
Muhammad Ibrahim, and that <at any rate he 
should be given an opportunity of being tried 
separately and apart from Ram Narain. 
1 considered that question. It was I think a 
mistake on the part of the Magistrate who 
tried the ca.se to have tried both the accused 
in one and the same trial. Very little reflec- 
tion should have led the Joint Magistrate 
to the conclusion that Muhammad Ibrahim 
would pn)bably, if not certainly, cite Ram 
Narain as a, witness in his defence, but I do 
not see sufficient ground for interfering on 
that matter — the more so as any interference 
would simply lead to the trial of Muhammad 
Ibrahim a second time for one and the sune 
offence. 

I now go back to the question whether 
there is any evidence of dishonesty on the 
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part of Ibrahim. When ho 

was calfed upon to 

by him of this copper wire he at once said 
that he had bought it from Ram iVarain for 
Rs 48. He further said that a certain 
ghumnewala, apparently the broker Gaya 
Prasad, had brought a sample of copper 
cloth and asked him if he would purchase it. 
Muhammad Ibrahim further said that he 
offered ^e. 1 per seer, the current price 
according to him being at that time 13 annas 
or 14 annas per seer, and it was according 
lo this rate that he paid Ram Narain Rs. 48. 
To this account of the transaction he has 
throughout practically adliered. He says 
that he took the copper cloth to be second- 
hand stuff, and that the only use that he 
could make of it would be to melt it down. 
Gaya Prasad was cited as a witness by tbe 
prosecution, and so far as his evidence goes, 
it supports what Muhammad Ibrahim has 
said. He says be was present at the final 
transaction when the copper cloth passed 
from the hands of Ram Narain into the hands 
of Muhammad Ibrahim. There is furtlier 
evidence which cannot be overlooked, namely 
the evidence of Mr. O’Conor, an employee 
of the Empire Engineering Company, and 
there is the evidence of Rah mat Ali who 
describes himself as a contractor for the 
Empire Engineering Company and is describ- 
ed by Mr. O’Conor in the same terms. 
Mr, O’Conor’s evidence is valuable so 
far as it relates to the fact of the copper 
cloth being stolen property. He also says 
that this specially manufactured article is 
manufactured to the order of the Empire 
Engineering Company. This particular 
copper cloth should have arrived somewhere 
in the middle of June. Rut on the 20th of 

June as there was urgent need of it. and it 

had not arrived, he asked Kahmat AH to see 
if he could get any such article in tlie 
bazar. Three or four days after Kalunat 
Ali came to Mr. O’Conor and said tiiat a man 
undertook to get similar netting from 
Bombay. On the loth of July Rahniat Ali 

brought a sample from somebody and was 
told to get more of it as quickly as possible. 
Mr. O’Conor was convinced that the copper 
cloth which was procured to theCo!!ipany 
the copper cloth which had been stoi<-n. I d > 
not think it necessary t{) set out here the 
evidence of Rabmat Ali. It was di.shelieved 
by the Joint Magistrate, and I think rightly 


disbelieved. The more one readk it, tbe more 
he feels very doubtful about Rahmat AH’s 
hona H'les about this transaction. The 
evidence gi ven, which connects Muhamnad 
Ibrahim with the offence for which he had to 
answer is 1) prsse«sion of the copper wire, 
but pn.s«ession some 5 weeks after it had 
been stolen, (2) the account which Muham- 
mad Ibrahim gives as to how he came to be 

possessed of this copper wire. 

On behalf of the prosecution it is contended 

(1) that Muhammad Ibrahim must have 
known that this copper wire which was found 
with him was not second-hand property, 

(2) that he purchased it from a suspicions 
character, (3) that he purchased it far below 
what he knew to be its real value. The 
ground on which 1 am asked to draw the 
inference that the copper wire was not 
second-hand property and could not have 
been mistaken as being a second-hand property 
is the peculiar nature of the copper wire and 
its appearance. The account given by Muham- 
mad Ibrahim, supported as it is by the 
evidence of Gaya Prasad, even supposing this 
article to be of a very peculiar nature, is not, 
in my opinion, sutlicient tc show that Muham- 
mad Ibrahim must have known it to be not 
second-hand property but the original pro- 
perty stolen. In Emprfss v. Eongo Timajt 
(1), Mr. Jur.tice Melvill says that it is not 
sufficient for the prosecution to show that 
the accused person was careless or that he 
had reason to suspect that the property was 
stolen OP that he did not make sufficient 
enquiry to ascertain whether the same had 
been honestly acquired. The word believe” 
is a very much stronger word than suspect” 
and it involves the necessity of showing that 
tlie circumstances were such that a reasonable 
man must liave felt convinced in his mind that 
the property with which he was dealing must 
he stolen property. In the pre.sent case the 
property being put before a person of the 
trade and profession to which Muhammad 
Ibrahim belonged, its appearance would not 
l)e sufficient to sliow that it necessarily was 
stolen property. The copper cloth may 
Irive *'1' a very pe-’iiliar kin), but there 
is e\id'’n'e on the re.'orvl to show that pro- 
perty of tin* saino kiml or very like it liad 
been to the t'.iAnp're market on other 
uccasioiis. T'lie property had been sold to hiiq 

(I) n It. iO:. 
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at 10 o’clocE in the morning and the sale 
was in the Cawnpore bazar. At any rate 
there was the witness Gaya * rasad. We- 
are not dealing with property sold under 
cover cf night or in any place other than 
that where we would expect such property 
to be sold. While the evidence shows that 
Muhammad Ibrahim did ask Ram Narain 
where he had got this property from, he 
was met with the answer that it had 
remained for sometime at his shop. That 
might or might not he in itself an answer 
which ought to have put Muhammad 
Ibrahim upon his guard. But I am not 
prepared to hold that looking to the profes- 
sion of the two men, the time of the sale, 
and the place of the sale, it was the duty 
of Muhammad Ibraliim to have said to 
Ram Narain ‘ 1 do not believe you and 
' insist upon knowing whence you have got 
it in the first instance”. A prudent man 
might have put such a question, but simply 
upon the fact that Muhammad Ibrahim 
did not further press the question I am 
not prepared to hold that he had conceived 
guilty -knowledge regarding this article. 
We are not dealing with organised rules 
about the reception of doubtful prnpeity 
such as prevail in London or other cities 
in Europe, and the evidence does not show 
and 1 know of no rule at present in 
existence in India unless there be one in 
Presidency towns where a dealer in second- 
hand goods is bound to make a detailed 
inquiry before he takes over property sold 
to him by another second-hand dealer. 
There remains the question of price. 
Muhammad Ibrahim did give Rs. 48 for 
what a few days afterwards he sold to 
the Empire Engineering Company for 
Rs. 112-8. This is suspicious, but I gather 
Mr. O’Conor did expect to have to pay 
Rs. 2-4 or something tliereabout per run- 
ning foot for this material. He was in urgent 
need of it and was pressing Rahmat Ali 
to get it anyhow. Rahmat Ali may or may 
not have passed on information as to what 
Muhammad Ibrahim might expect to get. 
I do not suppose he would have any 
scruples in selling the material at whatever 
price he might get for it. To hold 
specially in India that, because a second- 
hand dealer if he sees his purchaser eager, 
would feel any compunction about asking 
any possible amouit fer which he would 


sell would he very dangerous. ^The prosecu- 
tion contends that Muhammad. Ibrahim 
ought to have at any rate suspected the 
property to be stolen property .and that 
he ought to have referred the matter to 
the Police. I am not able to follow this. 
One would gladly follow it* but oneV 
experience in India shows that it will be 
dangerous to suspect a man of retaining 
stolen property knowing it to stolen 
merely because he had a price offered to 
him and the offer was far -above what he 
had paid for the article. After carefully 
considering the evidence, I have come to 
the conclusion that it is not sufficient 
evidence of guilty knowledge. The matter 
is very suspicious, but it is not beyond 
the possibility of a doubt, and 1 am bound 
to give the accused the benefit of the doubt. 
I find Muhammad Ibrahim not guilty of 
the offence with which he was charged,’ 
and I direct that the bail bond which he 
entered be discharged. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Ciii.MiNAL Revision No. I26u of 1915, 
October 22, 19l5. 

Presen/:- -Mr. Justice LeRossignoI. 
EMPERO R — pROSECiTort 

versns 

Mmammat NAUR ATI— Accdsed. 

Criminal Procedure Code (Act To/lSOS;, 40 S, 
413 Appeal^Cn.nccnsed—Onc sentenced to 4 months' 
imprisonment other to fin^ of Rs 50, 

It is not in tiie fitness of things that a Sessions 
Judge should be able to decide a case involving'’ a 
smtew'e of four mouths' imprisonment and at”the 
same time be forced to refer to tlie Cliief Court a 
peUi‘>r se- tence based cn the same or closclv 
similar incidents, [p. I.j6, col. 2.] 

Bi riinic V. Emperor, 9 Cr. L. J. 3-56; 4L B. H. 354 
referred to 

Two persons were tried together before a first 
Class Magistrate. One was sentenced to imprison- 
ment o.vceeding one month and the otlier to a fine 
not R.xceeding Rg. .50: 

Held, that both had a right of appeal to the 
Sessions Couit under section 408 of the Criminal 
Pr )cedure Code and that tlie right was not taken 
away by section 413 of the Code. [p. l.>6, col. 2,^ 

Case reported h'y the Se.«sions Jiidgo, 
Umbala Division, with Iii.s letter Xo. 11 14 Q. 
of 29tli July 1915. 

FACTS.— J/Ms^anmat Nanrati has been 
coQvicted of abetting the enticing away of 



INDIAN 


IMPIBOB V. NAUBATI, 

a woman named Mnsarrimat Parsanni Ishar 
Singh was alec convicted and acquitted by 
the Sessions Judge on appeal. The woman 
is said 0 have been seen going away with 
these two ■ and has not been seen since, but 
the evidence that these two had anything 
to do with enticing her away seems in- 


sufficient. o 

The accused on conviction by bardar 

Bahadur Sardar Harnam Singh, exercising 

the powers of a Magistrate of the first 

class in the Umbala District, was sentenced, 

by order dated Uth June 19lo, under 
sections 498/109 of the Indian Penal Code, 
to pay a fine of Rs 50 only, or in de- 
fault to undergo one month’s simple impri- 


sonment. ,, . ... 

GROUNDS. The appellart m this ca.'e 

is a man named Ishar Singh and be_ has 

been convicted of abetting the enhomg 

away of a woman named Mnsammat Far- 

sanni said to be the wife of a man named 

Harnam Singh, an offence under sections 

109/498, Indian Penal Code. With him 

was convicted a woman named Musnmmat 
Nauiati who has been fined Rs. 50— a 
non-appealable sentence. 


A man named Kalu was convicted in 
Patiala State of the offence. The facts, 
as alleged by the prosecution, are that Mu‘ 
sammat Parsanni was married to Harnam 
Singh hykarewn, and one night she went 
off and left him and has not been seen 
since. She was seen leaving the vil- 
lage that night in corapnny with the ac- 
cused and two other persons. There seem.s 
some doubt as to whether the alleged karewa 
ceremon)', which is said to liave taken place, 
is a marriage sufficiently bindiner to jn,«tily 
a conviction under section 1-9S, Indian Pniial 
Code. But apart from tliat it is, 1 tliink, 
clear that the evidence against the accused 
is not sufficient to justify his convietioii. 
Two witnesses depose to having seen the 
woman going off at nlglit willi the uccuscd 
and Musammat Nauiati and two utlior per- 
sons. They could hardly have leally identilied 
Uitsnmmat Naurati and Parsanni 

who w'ould have been all ninttled up. And 
it is carious that they could be certain (d’ 
the identity of Ishar Singli and not ol 
the other persons. I regard this evidence 
as far fiom satisfactory. The iMsigislrate has 
remarked that one person alone could not 
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have enticed away Mtisammat Parsanni; I 
should have said it was more likely one 
person did it than several. The man who 
wanted a woman to come away from her 
husband to live wiih him would try and 
get her to come with as little trouble and as 
few accomplices as possible. I am of opinion 
that the case has not been made out against 
the appellant, and I accept the appeal and 
acquit him. Fine, if paid, to be refunded. 
The case of Mvsammat Naurati will be 

reported to the Chief Court. 

Mr. Gokal Chaml Narayig, for the Ac- 

cused. , - ii , 

ORDER.— For the reasons set forth by 
the learned Sessions Judge, I set aside 
the order of conviction and acquit the 
petitioner, to whom the fine, if recovered 
already, shall be refunded. 

But in this connection, 1 would point 
out that the petitioner had a right of 
appeal to the Sessions Court under section 
408, Criminal Procedure Code. That right 
is not taken away by section 413, Criminal 
Procedure Code, for this latter section wiih- 
holds right of appeal only in cases, i. e., trials, 
in which the only .‘sentence pas.sed is imprison- 
ment of one month or less, or a fine of Rs. 50 
or less, or whipping. 

In this case the petitioner was sentenced 
to pay a fine and in the same case or 
trial, Ishar Singh, her co-accu.sed, was 
sentenced. to four months' imprisonment and 

fine. . . 

Further, on general grounds, it is not 

in the fitness of things that the Sessions 
Judge should be able to decide case 
involving a sentence of four months’ impri- 
sonment and at the same time be forced 
to refer to this Court a pettier sentence 
based on the same or closely similar incidents. 

Cf. Bn Thaw v. Emperor (l). 

Bevision accepted, 
(1) 9 Cr. L. J. 35tii 4 L. B. R. 354. 
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RAHMATCLLAH V, BMPBBOR. 

ALLiHABAD HIGH COURT. 
Oriuihal Revision Petition Wo. 8d0 op 1915. 

December 2, 1915. 

Present: — Mr. Justice Piggott. 

RAHMATULL AH— Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of I8^8j, 8. 195 
(b) Sanction to prosecute Procedure. 

In a proceeding under section 195 of the Crimi- 
nal Procedure Code, a Sessions Judge sitting us 
a Court of Appeal proceeded to hold a very thorough 
and searching enquiry, in the course of which he 
examined on oath the person against whom the 
sanction was sought and recorded a quantity of 
other evidence, and hanng done this he rejected the 
application for sanction: 

Held, that the Sessions Judge was right in adopting 
the procedure which he did. [p. 158, col 1.] 

Criminal revision against an order of 
the Sessions Judge of Badaun. 

Mr Howard^ for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMEWr. The essential facts con- 
nected with this application for revision are 
simple The applicant Rahraatullah wa-s sent 
up for trial on a charge under section 295, 
Indian Penal Code, and in the course of his 
trial evidence was given against him by 
a Sub-Inspector of Police of the name of 
Jaigobind Pershad. His defence was that 
a false case had been got up against 
him and that the Sub-Inspector had lent 
himself to the prosecution knowing it to 
be false. He gave certain reasons for the 
alleged conduct of the Sub-Inspector — 
reasons which involve specitic allegations 
of fact. The Sub-Inspector in the witness- 
box denied the existence of the facts thus 
alleged. The trying Magistrate came to 
the conclusion that the charge against 
Rahmatullah was not proved. He seems 
to have thought that a false case had been 
brought against the man and with regard 
to the matters of fact as to which the 
Sub-Inspector had been cross-examined 
he recorded his opinion that the Sub- 
Inspector had not spoken the truth. 

Rahamatullah having been acquitted on 
these findings presented a petition to the 
Magistrate for sanction to prosecute the 
Sub-Inspector on a charge framed under 
section 113, Indian Penal Code, in respect 


of certain statements on matters *of fact 
made by the Sub-Inspector in the course 
of his evidence. That application was 
rejected by the Magistrate and I may 
say at once that the reasons given for 
rejecting it are not adequate or valid in 
law. I think it unnecessary to say more 
tlian this. Rahraatullah thereupon 
brought the matter before the Sessions 
Judge under clause (6), section 195, 
Criminal Procedure Code. Under that 
section the Sessions Judge had discretion 
to give or to refuse the sanction which 
the Magistrate had refused to grant. He 
evidently thought that the matter was 
one which called for further investigation 
before a sanction was rather given or 
refused. He accordingly proceeded to hold a 
very thorough and searching enquiry in 
the cour.se of which he examined the 
Sub-Inspector on oath and recorded a 
quantity of other evidence. Having done 
this he rejected Rabmatulla’s application. 
For the petition of revision presented to this 
Court by Rahmatulhih there are a number 
{'f piUMgraph.s which challenge the soundness 
of tlie conclusion arrived at by the learned 
Sessions Judge on the merits i, e., on the 
materials before him and actually used 
by him in arriving at bis conclu.sion. 
With regard to all these pleas 1 am 
content to say that even supposing matters 
of this sort cculd with propriety be gone 
into by this Court on an application like 
the present, I am of opinion that the 
learned Sessions Judge has given strong and 
.satisfactory rea-sons for holding that the 
prosecution of the Sub- Inspector on this 
matter ought not to be sanctioned. What 
remains for my consideration is whether 
my interference is called for either by 
reason of the unsatisfactory nature of the 
order passed by the Magistrate or by 
reasons of the alleged impropriety of the 
Sessions Judge’s conduct in instituting an 
enquiry and taking evidence in the manner 
already explained. Section 195 of the 
Criminal Procedure Code does not in 
itself lay down anything as to the 
materials upon which a Court is to proceed 
when considering an application for .sanction. 
It does not say that the Court is bound 
to proceed on such materials as may be 
on the record at the time when sanction 
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was applied for, Beither on the other hand 
does it in terms empower the Court to 
hold an enqniry before granting? or refusing 
sanction: at the same time it does invest 
the Court with a discretion to proceed 
either by way of sanction or by way of 
complaint and section 476 of the same 
Code expressly empowers a Court to make 
any preliminary enqniry that it may consider 
necessary before taking action under that 
section. The matter now in question had 
certainly been brought under the notice of the 
Sessions Judge in the course of a judicial 

proceeding. If he had seen fit to record a 
Lmorandum to the effect that under the 
circumstances, he was not prepared either 
to grant the sanr.tion asked for by 

Rahmatullah or to confirm the Magistrate s 

order refusing sanction without first 
making some enquiry, with a view to 
satisfying himself whether the matter was 
not one in which it wa.s more expedient 
for him to proceed by way of complaint 
under section 476, Criminal Procedure Code, 
there could not, in my opinion, have been 
any doubt as to the legality of his 

action. It seems to me that the Sessinns 
Judge in the present case adopted in 
substance a course which was legally open 
to him and I also incline to tlie opinion 
that it was a very proper course for him 
to adopt under the circumstances. The 
Magistrate had e.xpressed in clear terms 
his opinion that the evidence given before 
him by the Sub-Inspector was false on 
plain matters of fact well witliin the 

knowledge of the witness. At the same 
time he had refused to sanction the 

prosecution of that witness and had given 
no valid reasons for so refusing sanction. 
The Sessions Judge can scarcely ho blamed 
for thinking that he had better make 
some enquiry not merely into the fact.'J, 
but with regard to the nature of tiie 
evidence available in the event of a 

prosecution being instituted before either 
granting or refusing the application made 
by Rahmatullah tohisCouit. In this view 
of the matter I am satisfied tiiat my 
interference is not called for. 1 re.ect this 
application. 

AppUcafiun fejrctvd 


madras high court. 

Criminal Revision Cases Nos. 206 and 207 

OK 1915. 

Criminal Revisio.v PETirioxs Nos. 165 and 

166 OF 1915. 

December 1, 1915. 

PreseiR:— .'ll’. Justice Abdni- Rabim and 
Justice Sir William Ayl'ng. Kr. 

In re APPADCRAf AYYAR-AccnsiiD 

- PETITloyBR. 

Cniaiaal Pi'ocedure Codo (Act ro/lS98j, ss. 222, 
234’, 403 entrusted to 

More thnn one person ^Joinf trial, whether 
Separate trials for niisappropriatimj dijferent items 
of money d'lriiKj the same perio'l, whether allowed-^ 

Constnicthn of Statute. 

Where in a trial for criminal nnsappropriatiou, 
it appears tlia^ there are several false entries in ihe 
accounts, that is sulfieicntly good evidence to show 
that the accused, who had the charge of the money 
and kept the accounts, misappropriated the sn ns of 
money to which the false entries or omissions 

relate, [p. col 1.] 

If a person (mtrusts a sum of money to mure 
tlian one person and tiiose persons in collusion commit 
criminal breach oftni.'^t ordishonc-srly misappropriate 
tiie amounl.allof them being iiccu.>-ed of the same 
ofiViicc commiftcil in the course of one transaction 
can be tried jointly, and there is nothing in the 
lamni-ige of section 222 of tlie Code of Criminal 
Procedure which makes it compulsory that there 
should U* a .separate trial of each accused, [p. J59, 


col. 2 3 

rmperor v. Dalh Unnmant Shahapuikar, 30 13. 49; 
7 Born L. H. 0^^:^ ^ Cr. 1. 078_followcd.^ 

(Jirwar yaioln V- Laiprror, lo liid. Cas. GoO; 10 
C. W. N. tiOO: 13 Cr. L. .1 oiH), di.<tingiiislied 
The intention of the Legi.<lature by enacting 
section 222 of the Criniiiml Procedure Code is that 
wliero there is to be a trial for misappropriation of a 
grass sum, there slionhl be only otu' trial fur s.ich an 
offeree committed within tin' period euvered by the 

dcfaleatiim. [)>. 10 ". coN. 1 A 2 ] 

Wi CIV, tlierel’oi'e, a p rs-m was iriml and convietml 
for misappropriating certain sums of nmnev during 
a certain period and was airnin pul "ii trial in respect 
of ci'rlain other siiiii.s nf iiioiiey alleged to liave been 
mi.sapin-upriatral during the same perhid: 

/L'/./. that the charge in the previous case should 
be takmi to itndnde all the items mi>:ippropriaied by 
tlie aceiHcd in I he ciirs’' ot the .-^aa.i* traiisaelion 
during lhai peii >d and that i1h‘ .'iih;ei|iienl tiial was 
barred bv Mvtion lo:; ..f the Code. ' p. 1()\ col. 1. ' 

I’etition.s. uuiU*f .sections 4-)5 tun.! 4o9 uf 
the Cnilo (if Cfliiiina! I'mcc lui c, 189:^, pray- 


ing*- Ibc High Cnuit to revise the judgments 
of (be StV'sioiiv Court of Ttnijore, in Crimi- 


nal Ajiidicatio: s Nos. 9 aiiil 6 of 1915, 

pia fericd nspeciively ag.iiost the jiulgmcnts 
ot the t'eurt !>f tlie .Sub I )i\ i.-iojial First Class 
Magistrate ' f Kumbakonam.iiiCalenciar Cases 
No.s:. 1:^7 at.H 79 of 191 L. 
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In re APPADtBAi attar. 

Mr. W, Barton^ for the Hon’ble Mr. T, 
Btchmndj and Mr. P. E, Narayanasami 
Aiyar^ for the Petitioner. 

Mr. B. Orant, for the Government. 

Mr, T. Banyachariarj for the Complain- 
ant. 

ORDER. 

Abdur Rahim, J. — The subject-matter of 
the charge out of which Criminal Revision 
Case No. 207 arises was a gross suni of 
Rs. 2,738 which was said to have been 
misap'propriated by the 1st accused, who 
is petitioner before us, during the period 
from 18th March 1911 to the 26th October 
1911. The snbject*matter of the charge 
in the case out of which Criminal Revi- 
sion Case No. 203 has arisen, is another 
gross sura which is said to have been mis- 
appropriated by the same accused between 
the 14th April 1911 and -6th October 1911. 
So that the period included in the latter 
case is entirely covered by the period com- 
prised in the former charge. The 1st ac- 
cused was employed by a firm, and was 
in charge of the accounts and the cash 
of the firm during tlie above period, and 
he was charged with having misappropriated 
the above sums of money in collusion 
with two other men who have been ac- 
quitted on appeal by the Sessions Judge. 

In Criminal Revision Case No. 207, it is 
first of all argued on the merits that there 
is no evidence to sustain the conviction for 
dishonest misappropriation. 

The evidence in the case mainly consists 
of false entries and omissions in the accounts 
kept by the 1st accused; in some cases he 
has not credited moneys which he collected 
on behalf of the firm and which ought to 
have been credited to the firm, and in 
others he has credited amounts less than 
what he collected. In ray opinion the num- 
ber of false entries in the accounts is 
sufficiently good evidence to show that the 
accused who had the charge of the money 
and kept the accounts, misappropriated the 
sums of money to which the false entries 
or^ omissions relate. We are dealing with 
this case in revision and not in appeal; and 
it is sufficient for ns in revision to say that 
there is no justification for interfering with 
the conviction, as we find that there is pri^ 
nia facie good evidence which, if believed 
by the Magistrate and by the Appellate 


Court, as it has been in fact, is sufficient 
for conviction. 

It is also argued by Mr, Barton in sup- 
port of the petition for revision that the 
trial was bad, inasmuch as the three ac- 
cused persons were tried together in this 
case, that ^ is, in Criminal Revision Case 
No, 207. The other two persons, as I have 
already said, have been acquitted; and it 
does not appear to us that the 1st accused 
was in any way prejudiced by the joint 
trial. Apart from that, I do not think that 
the law debars a joint trial in a case of 
this nature. The charge is that all the 
three persons in collusion misappropriated 
a total sum of Rs, 2,788, They were all 
employed together, and it was not possible 
for the employer to say how much of the 
money was misappropriated by a particular 
person. As \t happened, the evidence for 
the prosecution was not sufficient to bring 
home the responsibility to the 2nd and 3rd 
accused. But that is another matter. Mr. 
Barton cited a ruling of the Calcutta Higli 
Court, Girwar Naivin v. Bmprrnr (1), in sup- 
port of his proposition. Jt is laid down that 
section 222 of the Code of Criminal Pro- 
cedure^ shows that the trial contemplated 
there is of one person only at a time. I 
must confess that 1 find notiiing in the 
language of that section which compels such 
an inference. If a person entrusts a sum of 
money to more than one person, and those 
persons in collusion commit criminal breach 
of trust or dishonestly misappropriate the 
amount, surely one would expect that the 
Legislature would have used very clear and 
explicit language if it intended that in 
such a case those persons ought not to be 
tried together. The transaction is one and 
the same, and the evidence would probably 
be the same. Besides, the niattei' is also 
covered by section 239, Criminal Procedure 
Code, which expressly authorises the joint 
trial of more than one person who are ac- 
cused of the same olfeiice committed in the 
course of one transaction; and I should say 
tiiat, having regard to the case alleged 
against the three accused, a joint rial was 
the only proper trial j'n the case. Other- 
wise the same evidence would be repeated 
and the same accounts would Iiave to be 

(1) 15 lud. Gas. 650; 13 Cr. L. J, 506; 16 C. IV X 

()CK). 
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gone through in the case of each accuse^ 
Le Emreyor v. Mio Hmnatd Shahapurk ir 
(2). That disposes of the objections to the 
conviction so far as Criminal Revision Case 

No. 207 is concerned. 

In Criminal Revision Case No. 206 t 

first objection- and in my opinion a fatal 
objection-to the conviction is that the ac- 
cused could not be tried for misappropriat- 
ing another gross sum of money covered y 
the period for which he has been already 
tried and convicted in the otlier <-^e. The 
second clamse of section 222 of the Code 

of Criminal Procedure says that when the 
accused is charged with criminal breach of 
trust or dishonest misappropriation of money, 
it shall be sufficient to specify the gross 
sum in respect of which the offence is 
alleged to have been committed, and the 
dates between which the offence is al epd 
to have been committed, without specifying 
particular items or exact dates, and the 
charge so framed shall be deemed to be a 
charge of one offence within the 
meaning of section 2:3-1. Section 2.3-1 
permits the trial of a per.soi, in one and 
the same trial for three offences committed 
within a space of twelve months. Ihe 
question is whether section 403, which bars 
a second trial for the same offence of a 
person who has once been tried and con- 
victed, applies. Here the accused has al- 
ready been tried and convicted for misap- 
propriating a gross sum of money during 
the same period and the charge in the 
previous case should be taken to include 
all the items misappropriated by him m the 
course of the same transaction during that 
period. I think that ought to he the inter- 
pretation of the section, because otherwise 
it seems difficult to conceive that the Legis- 
lature should have intended that under 
section 222 the prosecutor should be at 
liberty to prosecute for a gross sum mis- 
appropriated during a particular perif.d 
consisting of certain items mnre tlian 3 m 
number and obtain a conviction for tlie 
same, and then choose another gross sum 

consisting of different items alleged to have 

been misappropriated during tlie same period 
and have a separate trial for the second group 

of items. 

What the Legislature apparently intended 

was that where there is to be a trial for 

(2) 30 B. 49; 7 Bom. L B. 033; 2 Cr. L. vh fjS. 
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misappropriation of a groB.s sum, there 

should be only one trial for such 

committed within the peru d covered by the 
defalcation. I think, theretee, that the 
conviction and .sentence in Criminal Rey'sw" 
Case No. 206 should be set aside and the 
fine if paid, will be refunded and the bail 
bond discharged. The conviction and 
sentence in Criminal Revision Use No. 207 

will be maintained. 

Ayling,J.- 1 agree. 

yetihon partly allowed. 


lower BURMA CHIEF COURT. 
Ci;iMiNAL Revision Petition No. 267.B of 

mtj, 

November 25, 1915. 

Present;— Sir Charles Fox., Kt., Chief Judge. 

HUSEIN— Applicant 
versus 

KMPFROR-Oppo-iiti-; Pakty. 

s. (,0-Prcsu«n,. 

Where a thief got into a liousi- by liouse-breaking 
ami the stolen property was I’uuiKi in his possession 
he may be iiresumed not only to liave comnnttea 
tlie theft but also house-breaking. 

Review of the order of the Additional 

Magistrate, Pantanaw, dated the 1^^ *Iune 

1915, passed in Criminal Regular No. 134 of 
19 j5. 

Mr. Hallinr, for the Applicant. 

ORDER.— The Magistrate andthe Sessions 

Judge had found that the lomi was the 
complainant’s property. It was missed after 
the thief escaped from the complainant s 
house. It is justiHable to infer that the 
thief took the longiji from the house. The 
thief got into the house by liouse-breaking. 
The presumption that a person found in 
possession of the stolen hngyi committed 
not only theft of it but also tliat be 
committed housebreaking on tlie occasion 
is justiHable under section 11-1 of the 
Evidence Act. Illustration (n) to tlie sec- 
tion is merely an example, and it cannot 
be read a.s limiting the pi’esumpti.ins which 
may be drawn from recent possession of 
stolen property. 

1 can Hnd nothing to support the contention 
that the hiigyi was admittedly left on a heap 
of iirewood outside the house. 

The application is dismissed. 

Application dismissed, 
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UURD SINaif t\ SOBHAG UAL DEIADUA. 

PRIVY COUNCIL- 

Appbal from tbe Court of Chief Couuis- . 

' SIONBR, AjMER-MERWARA. 

November 2, 1915. 

Present'. —Viscount Haldane ( Lord Chancellor) 

• Lord Parmoor, Lord Wrenbury, Sir 

■ : John Edge and Mr. Ameer Ali. 

" Thakvr TIMED SINGH and another— 

Appellants 

versus 

Rai Bahadur Seth SOBHAG MAL DHA 
DHA AND another— Respondents. 

Civil Procedure Code {Act V of 1908), ss. 115, 114, 
121, 0. XLVIU, r. (1), 8ch. 11, paras 15, 16— irfciYra* 
iion— Agreement — Guardian ad litem— Sijualttre on 
application jor refeience, absence of, effect of—Arhitra- 
iioh— Umpire —Award. 

A minor represented by a guardian ad litem was. a 
party to a suit .The guardian ad litem entered into au 
agreement signed by all the parties to the suit includ- 
ing himself to refer the matters in dispute to two 
arbitrators and in case of difference between them 
to an umpire. The parties made an application for 
reference which W’as not signed by the guardian 
although he was present in Court. The Court made 
an orfer of reference to two arbitrators whose 
award being challenged an umpire was appointed. 
An application against the umpire's award was 
unsuccessfully made under para. 15, Schedule II 
of the Civil Procedure Code, 1908. On review of 
this order the arbitration proceedings were set 
aside on the grounds that the application for arbitra- 
tion was not signed by the guardian ad litem and 
that the umpire had opened the case de novo and had 
not taken the evidence called for: 

Held, that the application for order of reference 
did mot require signature as of necessity and that 
no injustice was caused to the minor- whose guardian 
was present in Court at the time the application was 
presented, [p. 163, col, .2] 

Held, farther, that an award under arbitration 
proceedings could bo set aside only on the grounds 
provided in Schedule II of the Civil Procedure Code 
of 1908. [p. 163, col. 2.] 

Appeal by special leave, heard ex parte, 
agaipsfc the order of the Officiating Commis* 
sioner of Ajmer-Merwara, dated May 23rd, 
I9i2, setting aside on review certain 
arbitration proceedings confirmed by the 
lower Court and remanding the cause to the 
Court of the Commissioner and District 
Judge of Ajmer-Merwara. 

PACTS. — A suit was instituted in tbe 
Court of the Commissioner and District 
Judge of Ajmer-Merwara on a mortgage 
bond for the recovery of a certain sum, to 
which the defence was that the bond was 
without consideration. By an agreement, 

dated July 31st, 1910, the parties agreed to 

refer the matter in dispute to arbitration. 
An application was accordingly made before 

11 


the case was tried for tbe appointment of ar* 
bitrators, whose award was challenged on tbe 
grounds of the arbitrators’ proceeding clan- 
destinely without hearing each party, omit- 
ting to give notice of their proceedings, if 
any, and failing to give an opportunity to one 
party of producing witnesses. An umpire 
was, thereupon, appointed, to whom the 
aggrieved party made an application through 
Pleader with respect to the manner in 
which the arbitration had been conducted and 
asking him indirectly to take evidence, but 
he did not do so even though the importance 
and necessity of so doing was urged upon 
him. He made his award without taking 
the said evidence. An application was then 
made to set aside the award. This was 
refused. An application for revision under 
section 115 of the Civil Procedure Code was 
made, but this was refused too. An application 
for review was then presented to the Court of 
the Chief Commissioner who ordered the par- 
ties to be represented by Counsel. The ap- 
pellants then filed a petition stating that they 
did not wish to be represented. Order was 
then made on hearing Counsel for respond- 
ents setting aside the award made by the 
umpire and remanding the ca.se to the 
lower Court for trial according to the law. 

Mr. 1)3 Gruyther, K.O , (with him Mr.DK^/e) 
then applied and obtained leave to appeal to 
His Majesty in Council, 

Mr. Babe, for the Appellants; — The award 
could only be interfered with under section 
15 of Schedule II of the Civil Procedure Code 
of 190S. By section 16 of Schedule II the 
Court was to pronounce the decree in certain 
cases and it was final when made. Under 
the old Act there was neither an appeal nor 
revision. It was not necessary for the 
parties to sign the application for reference 
to arbitration. In this case the guardian ad 
was present in the Court. 

[Lord PARM09R: Does it appear that the 
minor was represented before tbe arbitra- 
tion ?] 

[Lord Wrbnbury: Agreement was signed 
by all.] 

[Lord Haldane: Appeal lies only when 
the decree is in excess of, or is not ipliccor- 
dance with, the award.] 

[Lord Haldane: Before the i ‘ ■ 

sioner all these points were tn'^ 

[Sir John Edge: The/*! ■ ' pit ;' ■ 
had no jurisdiction.] / 
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. [Lord Parmoor: The Chief Commissioner 
does not deal with the question of jurisdiction; 

Lot with the manner in which the awara 

was made.] . j Tf 

There lay no appeal against the award, ii 

was final. 

[Sir John Edge: No irregularity to justi- 

fy any interference.] . 

[Lord Parmoor: The appeal was against 

\the decree on the ground of misconduct of the 
umpire and before the Trial Judge the ques- 
tion of misconduct had been taken. ^ 

you cannot appeal against a decree on . e 

ground of misconduct], 
r [Lord Wrenrort: The Court which had 

no jurisdiction at all set aside the decree o 

the Court which had jurisdiction.] 

Their Lordships did not wish to hear the 

argument any further. 

Reference was made to Ohulani Khan v. 

Muhammad Hassan (1) and Sansra) v. 
Sundar Lai (2). 

The respondents did not appear. 

JUDGMENT. 

Viscount Haldane. — In this appeal the 
question is, whether the Officiating Chief 
C'^mmissioner of Ajmer-Merwara has pro- 
perly set aside the award in certain arbitra- 
tion proceedings. The respondents had 
brought a suit to recover from the appel- 
lants Rs. SS,320 alleged to be due under 
a mortgage. The appellant first on the 
record is the father of the second appel- 
lant, who was at the time of the proceed- 
ings a minor. The Trial Judge appointed 
one Bhur Singh guardian ad litem of this 
minor appellant. Before the trial came on 
all the parties entered into an agreement 
to refer the questions in dispute to two 
arbitrators and, in the event of these 
differing, to an umpire. The agreement was 
signed by the appellants and respondents 
each with his own hand, excepting in the 
case of the minor appellant, on whose 
behalf it was signed by the guardian ad 
litem. The parties appeared before the 
Trial Judge and produced the agreement 
and applied for an order of reference. 


fl) 29 I. A. Al; 12 M. L .1.77: 4 Ilojn. L. R. IGl; 0 

\V.N.220;20C. U;7:‘i5 1MM902. 

2) R.A 1. A 8S; 10 l>. H. AM; (1’. C.): 12 G. 

"n .ah."); 7 C. L. .1. o2'h IAS !'. L. R. 1908; 18 M. L. 
200: 90 P. W. R. lUOH: l i R'.ir. L. R. 140; 80 P. R. 
V I'A C. 018; 4 M. L. T. 2:. 


The guardian ad litm was present in Court 

end was a party to the j 

Trial Judge thereupon 

reference. The arbitrators differed, and 

parties then concurred in an 
to refer the dispute to the umpire, and an 
order was made accordingly. The umpire 
made an award allowing the '’®8Pondents 
£ to the extent of Ra. 17,510 only. 

award was filed in Court. _ The re- 
spondents, being dissatisfied with it, applied 
Z 2 Trial Judge under the provisions 
of section 15 of the Second Schedule of 
the Code- of Civil Procedure, 1908, to set 

Z fl” « "'"“t 

the application. He held that all the 
parties to the suit, including the guardian 

ad litem, had been consenting paities to the 

application, and further that there was no 
ground for the objections made on the 
Lrits to the award. The order was made 

under section 16 of the Second Schedule to 
the Code already referred to. This section 

provides that — 

“(1) Where the Court sees no cause to 
remit the award or any of the matters re- 
ferred to arbitration for re-consideration in 
manner aforesaid, and no application has 
been made tc set aside the award, or the 
Court has refused such application, the 
Court shall, After the time for making such 
application has expired, proceed to pronounce 
judgment according to the award. (.2) 
Upon the judgment so pronounced a decree 
shall follow, and no appeal shall lie from 
such decree, except in so far as the decree 
is in excess of, or not in accordance with, 


The respondents then presented an appli- 
cation to the Chief Commissioner under 
section 115 of the Code of Civil Procedure. 
This section provides that: — 

“ The High CouH may call for the record 
of any case which has been decided by any 
Court subordinate to such High Court and 
in which no appeal lies thereto, and if such 
subordinate Court appears (n) to have 
exercised a jurisdiction not vested in it by 
law, 01 (/') to have failed to exercise a 
juristliction so vested, or (c) to have acted 
in tlie exercise of its jurisdiction illegally 
or witli Iiuitei-ial irregularity, the High 
Court may make such order in the case as 
it thinks fit.'’ 
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. , ^ 

The Chief Oommissioner diamissed the 
application. ,He. held that the ^ojnt takeh^ 
'that the. 'application to the Court for re 
?erence .to arbitration was not signed b; 
the gbaydian ad Ufem^ was not a good onej 
Laving' Vhgard to the fact that the agree 
‘ment itself Hyais signed by all parties con] 
Wrped. Moreover, he thought that it wa: 
te! the minor or his . guardian, and n’ 
lor. the applicants, . to raise such an qbjec] 
%)ni He’ also held, that even if an agrc' 
ihent' or 'Compromise entered into on behaS 
of a minor without the leave of the Court 
Vas voidable against all parties other than 
fhe ihindr, that did not make it necessarily 
Void against the minor. As to the merit's 
he wae of opinion that there was nothing 

th^ case made for the applicants, the 
present respondents, 'based on misconduct 
Or iAegnlarity on- 'the part of the arbitrator's 

afid nmpire. 

: ThA resp6nd^ntf^''4hen applied to the 
Court of |he Chief Commissioner for a 
review of this order, relying on section 
i]¥'&f.tbe Code which, subject to such 
cbiTditions Snd limitations as may be pres- 
cribed, allows a person aggrieved to apply 
for a review of any decree or order frbib 
which no appeal is allowed by the Code, 
and relying also on Order XLVII (1) of the 
¥irst Schedule to this Code, which provides 
that he., may apply for such review on: — 

‘ the /discovery of new and important 
matter or evidence which, after the exercise 
of due .diligence, was not within his know- 
ledge. and could not be produced by him 
at the time when the decree was passed 
or order made, or on account of some 
mistake or error apparent on the face of 
the rebord,^ or for any other sufficient 
reason.” 

These rules are, under section 121 of the 
Code, to have effect as if enacted in it, 

until altered as the Code provides. 

/ * • 

This a.pplication for review was heard, 
pot by Sir [Elliot Colvin, the Chief Com- 
missioner, bub by Mr. Stratton, who was 
officiating in his absence. The appellants 
were, not, represented on. this hearing.- The 
main point urged was that in dismissing 
the appKcation for review tlie High Court 
was in error jn_ regarding the omission to 
sign the application for arbitration by the 
minor or his guardian as unimportant, and 
as covered by the agreement which all the 



parties had signed. The Officiating Chief 
Commissioner acceded to the application, 
and set aside the whole of the arbitration 
proceedings, on the ground, apparently, that 
this error in the proceeding.^, though tech- 
nical only,- was fatal. The only other ar- 
guments before him appear to have been 
that even if the umpire had proper juris- 
diction his action was illegal, because he 
opened the case de novo, whereas all he 
bad to do was to consider the , points 
on which the arbitrators had failed to 
agree, and because he bad not taken evidence, 
although he called for it. 

Their Lordships have bad to hear the 
appeal e.v parley as the respondents, the 
plaintiffs in the suit, did not appear on the 
appeal, but they have examined closely the 
documents and the various judgments in thp 
Courts below. They are of opinion that the 
decisions of the Trial Judge and of the Chief 
Commissioner were right, and ought, notj to 
have been interfered with by the Acting 
Chief Commissioner. 

« 

In the first place the Second Schedule to 
'the Code of Civil Procedure, which provides 
by section 1 that where the parties to a suit 
have agreed that the matter in difference 
shall be referred to arbitration they may j 
apply in writing to the Court -for an order | 
cf reference, does not require that the * 
writing should of necessity be signed. As? 
the guardian in this case was in Court and 
assented to the application, it is plain that 
no injustice has arisen. They think, 
therefore, that there is no substance in the 
tr;chnical objection relied on. Nor can they 
find any defect on the face of the award, or 
any misconduct of tlie arbitrators or umpire, 
or concealment of facts by any of the parties 
which would bring the case within those pro- 
visions in the Second Schedule which might 
enable the Court to set it aside. They have 
accordiugly arrived at the conclusion that thS 
^Acting Chief Commissioner was not 
justified in interfering with the order 
refusing revision made by the Chief 
Commissioner. 

They are, therefore, of opinion that the 
appeal must be allowed with costs here and 
in the Courts below, and they will humbly 
advise His. Majesty to that effect. 

Appeal alloiveJ. 

Solicitors for the Appellants: ilessrs, 
Barroiv, Iiogcri> and Nevill, 
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iKBAR ALI KHAN V. ABBAS. 

CALCUTTA HIGH COURT. 
Appeals from Appbilate Decrees Hos. 2549 

TO 2598 OK 1912. 

April 20, 1915. 

Mr. Justice Holmvrood and 
Mr. Justice Walmsley. 

AKBAR ALI KHAN and others— 

Defendants — Appellants 


versus 


Syed ABBAS— Plaintiff— Respondent. 
Te^uincy Ad {Vm of 

denh of holding, decision as to -Second appeal, mam- 
^Tsecond^appeal lies to the High Court from the 

decision of a Special Judge affirming the decision 

of an Assistant Settlement Officer on the question 

as to the incidents of the holding, [p. 164, c^. lO 
Appeals against the decree of the District 
Judge, Patna, dated the 22nd January 1912, 
affirming that of the Assistant Settlement 
Officer, Barh, dated the 24th September 1910. 

Dr. Sarat Chandra Bysack and Babu 
Ambica Fada Choudkury, for the Appelknts 
Babu Jogesh Chandra Bay and Moulvi 
hammad Mustafa Khan, for the Respondents. 


JUDGMK NT.— These appeals are preferred 
by the tenants-defendants. The landlord- 
responHent iastituted cases against them 
under section 105 of the Tenancy .Act asking 
that their rent should be increased under 
sections 31, 32, 33 and 52. When the three 
cases came on for trial the landlord withdrew 
his claims under sections 31 and 52, and gave 
no evidence regarding improvements. The 
question that remained between the parties 
was whether the rents were liable to en- 
hancements, for the tenants a-sserted that 
they held at Hxed rates. The learned 
Special Judge has found that they did not 
hold at fixed rates, and has upheld the en- 
hancement allowed by the Assistant Settle- 
ment Officer. The defendants prefer these 
second appeals. A preliminary objection is 
raised on behalf of the landlord-respondent 
that no appeal lies, but having regard to the 
cases of Firthi Chand Lai Chowdhury v. 
Bosarat AU (l) and Bisseswar Ray v. Rasendra 
Kumar Singha (2), we think that an appeal 
does lie on the question as to the incidents 
of the holding. 

The finding of the lower Courts is that 
the tenants-defendants are ordinary occu- 


(1) 8 Infi. Cq8. 440; 10 C. L. J. 843; 18 C. W. N. 
1149; 87 C. 30. 

(2) 25 lud. Cas. 228; 18 C. W. N. 940. 


pancy raiyats, and not, as they allege, 
raiyats holding at 6xed rates. It was con- 
ceded that they were entitled 
sumption arising under section 50 (2) of the 
Tenancy Act. The learned Special Judge, 
however, held that the presumption was 
rebutted by a hanMast robkar and its 

connected papers of the year 1841 ; m these 
papers all the lands in the villages where 
the holdings are situated are described as 
bhaoli. The inference IS that the holdings 

i„ suit were bhaoli, and the landlord argnes 
that the conversion from bh^h to m<h 
must have taken place since 1841, and that 
it must be a change in the rent, of such a 
nature as to rebut the presumption under 

section 50 (2). 

The tenants-defendants rely upon the case 
of Miterjeet Singh v. ToondunJ^mh (3). 
where the learned Judges held that the 
fixing of a cash rent in lieu of what was 
paid in kind was ‘tantamount to saying 
that that money rate of rent represented 
and was equivalent to what had been paid 
before in another way.” We may remark 
that there are other cases in which aeon- 
trary view was taken, but it is not neces- 
sary for us to consider them. It apears to 
us that the present appeals must be dmtin- 
guished from Miterjeet Singh's case (d) m 
this way. The tenants here produced rent 
receipts for cash-rents and said that they 
had been always paying rent at the same 
rate: that amounts to an assertion that 
they had always paid a cash-rent, although, 
it is true, they do not seem to make such 
a statement in so many words. This as- 
sertion is disproved by the fact that in 
1841 the lands were held on the hhaoh 
system, and, therefore, at some date since 
1841 there was a change. Ordinarily con- 
verson from hhaoU to nagdi is a very great 
change, and about this change the tenants 
in these cases have nothing to say. In 
Miterjeet Singh's case < 3), however, the change 
was by written agreement, and the money- 
rent was accepted in lieu of the prodnee- 
This difference we think a substantial 
and it prevents us from applying the 
rinciple laid down in Miterjeet Singh's case 
]) to the present cases. 

We hold, therefore, that there is no reason 
ir interfering with the judgment of the 

(3) 12W.R. 14. 
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lower Appellate Court, and we dismiss 

these appeals with costs, ^ 

Appsdls dtsTntssed, 


MADRAS HIGH COURT. 

Second Civil Appeal No. 907 op 1914. 
November 2, 1915. 

Presenh—'Kv, Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

MANJAPPA AJRI and another— 
Defendants — Appellants 

versus 

MARUDKVI HENGSU and others— 

Plaintiffs— Respondents. 

AUyasanfana Law— Inheritance— Self-acquired pro- 

ferty— Members of deceased's oion branch, right of. 

The self-acquisition of a member of a family 
governed by the Aliyasantana Law devolves upon 
his death, not upon all tho members of the larger 
family to which he belonged, but upon the mem- 
bers of his own branch in the larger family. 
Among the members of his own branch themselves, 
no distinction is made between persons nearer in 
blood to or remoter in blood from the deceased 
acquirer. All the members of the nearest non- 
extinct branch are the heirs of the self-acquirer, [p. 
166, col. 1.] 

Anlamma v. Kaveri, 7 M. 575; Krishnan Nair v. 
Lamoiaran Nair, 17 lud. Cas. 769; 13 M. L. T. 166 
38 M. 48; 24 M. L. J. 240, followed. 


Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 429 of 1912, preferred against 
that of the Court of the Subordinate 
Judge of South Canara, in Original Suit 

No. 32 of 1911. 

Messrs. J. L. Pozario, K. P. Madhava Rao 
and K. P. Lakshmana Rao, for the Appel- 

lants. 

Messrs. B. Sitarama Rao and K. Y. Adiga, 
for the Respondents. 

JUDGMENT. 

Sadasiva Aiyar, J.— The defendants Nos. 5 
and 6 are the appellants. They and the 
plaintiffs and 2nd defendant and 2nd 
defendant’s son, the 4th defendant, all 
belong to an Aliyasantana family. The 2nd 
defendant (mother of the 4th defendant) 
is the maternal aunt of the plaintiffs and 
of the defendants Nos. 5 and 6 and she is 
the senior lady in the tavazhi of the 2nd 
defendant’s mother. As such senior lady in 
the branch of the 2nd defendant’s mother, 


she was the ejaniathi or manager of the 
branch. The 2nd defendant was one of 
four sisters. Of the four sisters, the^ 2nd 
defendant is the only one now surviving. 
One of the other sisters had a daughter 
Kusmaji and the finding of the lower 
Courts is that item 1 of Schedule B out of 
the plaint properties (and that is the only 
item in dispute in this second appeal) be- 
longed to Kusmaji as her self-acquired 
property. Kusmaji died issueless. The 
2nd defendant, the maternal aunt of Kusmaji, 
was alleged by the contesting 1st defendant 
to be the sole owner of this item 1 of 
Schedule B, and he attached and brought 
the property to sale as her exclusive property 
in execution of a decree obtained by him on 
a mortgage document executed to him by 
the 2nd defendant. It has been found by 
the lower Courts that the mortgage-debt 
contracted by the 2nd defendant and the 
mortgage-decree obtained against the 2nd 
defendant by the 1st defendant are not 
binding on the plaintiffs and on the defend- 
ants Nos. 4 to 6, of whose branch the 
2nd defendant is the manager. 

The Subordinate Judge dismissed the 
plaintiffs’ suit as regards this item 1 of 
Schedule B on the ground that the 2nd 
defendant, as the maternal aunt of the 
deceased owner Kusmaji, was the sole heir 
to Kusmaji’s self-acquired properties and 
that the plaintiffs and the defendants Nos. 4, 

5 and 6 (Kusmaji’s mother’s nephews and 
nieces) being one degree more remote 
than the 2nd defendant were excluded by 
the 2nd defendant. The Subordinate Judge 
deals with this question in paragraph 18 
of his judgment and seems to assume 
without any discussion that when a female 
member of an Aliyasantana family dies, 
her heir is her nearest relative (or the 
nearest relatives standing in an equal 
distance of her by blood relationship) in the 
female line, and not the nearest branch of the 
family in the line to which she belonged 
including all the members of that branch, 
without regard to the question which of the 
members of that branch stand nearest in 
blood to the deceased intestate. The District 
Judge on appeal in a very short and rather 
unsalistactory judgment says thus:— As I 
understand the Aliyasantana Law, the nearest 
relations succeed first, then the tavazM, 
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asd last the tanml" [I shall avoid the use, 
oMhe words 'tar.^KP and ‘/am.d’ though 
the word tancail is used in dn amma v. 
Jaien(l), as they ire Malayalam words 
which are used in respect of persons governed 
by the Malabar Marumakattayam haw where- 
as the parties to this suit are followers of the 
Aliyaswtana Law. I shall employ the words 
“branch” and “family” to denote what 

correspond to and tarwad .} 

Inintammav. Kai-eri (1) Turner, 0. J-i 
and Muthusawmi Aiyar, J., held that accord, 
ing' to the custom obtaining m bouth 

Canara, the self-acquisition 
of the family governed by the Aliya 
santana Law devolves upon his death, 
not upon all the members of the larger 
family to which he belonged but upon the 
members of bis own branch m the laiger 
family. Among tlie members of his own 
branch themselves, no distinc ion is made 
between persons nearer in blood to, or 
remoter in blood from, the deceased 
abquirer. I have looked into the original 
records of that case and the only question 
argued or considered was whether the 
members of the deceased’s branch a one 
were his heirs (taking as a class) or whe her 
the members of the larger family (including 
members of other branches also) took as 
a class. It was never^ suggested that an 

individual heir or individual heirs standing 
in the . same degree of blood relationship to 
the deceased was or were the heirs. 1 
think this case of Antamma v. haven Ij 
is clear authority for the proposition that 
all the members of the nearest non-extinct 
branch are the heirs of the -self-acquirer 
In the present case Knsmaji s own line and 
her mother’s line are extinct and her 
heirs must be found anmng the descendants 
of Kusroaji’s grandmother, who all take as 
a class belonging tn that nearest branch. 
Hence the ’2nd defendant, though nearer 
in blood relutionship to Kusiimji, must tiike 
only ns belonging to Knsmnji's grnnd- 
raotlier’s brnncli nnd she then takes tliu 
inheritance witli all the other members of 
tbatbrancli. Tlie view of the low-r Courts 
that the lieirsliip goes to the neare.st 
individual relation or relations by blood amt 
not to all the members of the nearcvst branch 
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rests on no anthority. Mr. parama Rao 
ingeniously contended that in the I uH Beimh 
case Knshnan Natr V. Dawiodaran Jvair u;, 
thequestion whether the nearer blood relations 
standing in the same degree to the deceased do 
not exclude the remoter relations was left an 
open question. I was one of the Judges 
wto, with Sundara Aiyar, J., made the re- 
ference to the Full Bench in that case. 

The question, we referred, was v^hether the 
self.acqiisitions of a female member of a 
Marumakattayam tarmrd would, on her 
death, lapse to the tmmrd f which she 
died a member or whether they would de- 
flcendto her nearest heirs ^ or her tavazh 
The language of the referring 'J 

.1 recollect aright, the language of S^ara 
Aiyar, J. But I am reasonably clear that 
we had in contemplation only two alterna- 
tives, namely, inheritance by all he mem-, 
hers of tl.e larger tarirad or inheritance 
by all the members of the .smal er tavazhi 
and not a third alternativ?, namely, inherit- 
ance by those members only .o* 
smaller tavazhi who were nearest m Blood 
relationship to the deceased, aaiikarap 
Nair, J., however, at page 53 says: me 
reference also suggests whether the nearest 
heirs take. This, if intended to refer to a 
class of heirs other than the tacazM, may 

rahe another question.” He, however, did 

not deem it necessary to decide tliat ques- 
tion and his answer to the reference is; 
“That the self-acquisitions of R female dq 
not lapse to her tarwad but they d.eseend 

to her tacuzhi: if she has issue, the tara»/it 

is composed of that i.ssue; it she has no 
issue, her mother and her descendants form 
her /uiWa'.” Sundara Aiyar, J., and Benson, 

.1., did not understand the referring order as 
raising any third question and Sundara Aiyar, 
J., uses the expression nearest heirs and 
indiscriminately to mean the^ same 
thing. The decrees of the lower Courts, 
therefore, .so far as item 1 of B Schcdiila is 

concerned, mu.st be reversed and tbe Casa 
i-cniiinded to tlie lower Court for a fre.sh 
decision in Appeal Xo. 1119 of liil2 on tbe 

qucstiiins arising in tlte case with re- 

■e to the above prt»perly. 

Costs will abide. _ 

Xaciki;, j.— 1 iigree. Tlie decision in 

Anhunuio V. A’ofrr/U) 

(J) IT Inti. Cas.TiiSI; 38 M. 48; 13 M- b- I- ^ 
•>4 M.h. .1.340. 
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custom of the Distriet of South Canara and 
I- think that it would be most mischievous 
to re-open this duestion and institute a fresh 
enquiry as to custom after the lapse 

auch a period. , 

-j . . - Appeal alhu^ed) Oase remanded. 


CALCUTTA HIGH COURT, 

' I Appeal from Original Decree No. 250 

OF 1911. 

: June 25,1914. 

; Presenti^Mr, Justice Fletpher and 
Mr. Justice Richardson. 

■ GURBUKSH PBOSHAD TEW ARI- 

Defendant — Appellant 
versus 

KALI PROSAD NARAIN SINGH - 
Plainti pf— Re ,, oa 

Bengal Estates Pardon f 
Ud^Fariition p'oceedingsSitit to seiasiuAn> 

in€mlQouH,mintainahilityof. Revenue 

Where in a partition proceeding m a Revenue 
Court no dispute or doubt was found 
to whether any land formed %Xtor 

directing the partition to ^ 

(b) of the Estates Partition a party sum^ 

Civil Court for declaration of tiOe to and P ' 
Bionof land, alleging that by reason of fraud Practised 
by one of the defendants land belonging ^ 

Hm had been partitionedas joint land, is not a perso 
aggrieved by an order made under section 83 and 
islot entitled to maintain the suit. [p. 169, col. 1, 

pS J.-A P^rty to a Partition Pijo^edmg 

n a Revenue Court, having known about his Hob 

from the time the partition papers 

to the Collector under section 68 “otices 

inviting objections issued and ° A, 

them toward in the partition ff 

not to be subsequently permitted t“ 

as to upset the partition proceedings to which he 

was a party, [p. 169, col. 2.] . 

Whatever rights, a party may ^ 

entitled to keep the lands allotted to him on 
the footing that the lands sued for formed 
portion of the estate under partition and hrmg a 
Ltion to recover possession of the lands or a p 
thereof awarded to the other party. LP- ‘-J 

Appeal againstthedecreeof the Subordinate 

Judge, of Saran, dated the 29th March 

1911. 

. Baba JJ-makali Muherjee and Moulvi Uuham- 
mad Mustafa Khan, for the Appellant. 


Prosod and Sib Chandra Palit, for the Respond- 

®“*‘ JUDGMENT. 

Fletchbe, J.-This is an appeal by the 
defendant No. I from the judgment ot 
the learned Subordinate Judge of the second 

Court at Saran. . 

The suit was brought for declaration ot 

title to, and possession of, certain iitn'^3- 
It appears that many years ago the Mahal 
Quthni was divided into three sepa,rat 0 
estates, but some lands remained joint 
between the three separate estates, me 
tauzi numbers of the three estates are now 
1925, 1926 and 1927. 

The plaintiffs claim to be the owners of tern 
No. 1926 and of 8 annas in tauzi No. 1925. 
The defendant No. 1 is the owner of a 
S-annas 4-pies share out of 8 annas of fauzi 
No 1925 and the defendants No.s. -—5 are 

the owners ot the remaining share in the 
8 annas of tauzi No. 1925. The other defend- 
ants are the owners of tauzi No. 1927. 

In January 1902 the defendant No. i 

applied under the provisions of tb® 

Partition Act, 1897 (Aet V of 18 f B 0 X 
for partition of his share in ^iwi No. 1920. 

On the 30th of September 1902, the 
plaintiff No. 4 filed a petition of objection 
before the Collector on the ground that 
all the owners of Nos. 1926 and 1927 

who held land in common with the owners 
of iauzt No.1925 had not been made 
parties. But as the defendant No. 1 raised 
no objection to their being made parties, 
they were added by order of the Collector 
in the year 1903. Accordingly on the 2Dth 
of August 1903. the Collector issued the 
notices under section 29 of the Act declaring 
the estate to be under partition. On the 
29th of September 1907, the following 
order appears on the order-sheet of the 
Collector: “The papers, viz.^khasra raihandi 
and map prepared on the basis of survey 
records have already been adopted for the 
purposes of partition under section 50. 
Checking moharrir has reported that there 
are common landsin the estate. Fix Septem- 
ber 3rd for the division of common lands 
under section 84.” The order-sheet shows 
that the owners of all the three estates 
presented petitions to the Collector as to 

the method in which they desired the 
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common land.s to be divided between the 
estate under partition and the other two 
estates. On the 2nd of October 1907, the 
common lands were divided in the presence 
of the appellants for partition and some ot 
the owners of taazi Nos. 1925 and 1926. 
Notice was directed to issue on the absentee 

proprietors. , 

The owners of all three estates then hied 

objections as to the proposed method of parti- 
tion. The petitions having been rejected 
by the Deputy Collector the plaintiffs pre- 
ferred an appeal to the Collector against 
the rejection of their petition, alleging that 
the lands of the different estates between 
which the common lands were held were so 
scattered and interspersed with one another 
that the partition of the common lands 
could not proceed. The Collector dismissed 
the appeal on the Ist of November 1907. 
The plaintiffs then appealed to the Com- 
missioner of Revenue who conBrmed the 
order of the Collector, and next to the Board 
of Revenue who also dismissed their appeal. 
On the 25th of May 1908, the order-sheet 
shows that notices were directed to issue 
under section 86 inviting objections, if any, 
by the 16th of June 1908, to the proposed 
partition of the common lands. No objec- 
tions being received the division of the 
common lands was approved by the Collector 
under section 86 on the 30th of October 

1908. 


On the* 19th of November 1908, the partition would have been much 

divided common land w'as directed to be omaller. 


subject to some slight modihcations, the 
partition was con6rmed by the Collector. 

The Commissioner of Revenue on the 
19th of May 1910, rejected the objections 
put forward by the plaintiff No. 4 and on 
appeal to the Board of Revenue, the appeal 
of the plaintiff No. 4 was dismissed. The 
partition was finally completed on the 26th 
of September 1910, that is, about 8-3/4 
years after the proceedings commenced. 
The plaintiffs filed' this suit on the 26th of 
April 1910, and although according to the 
evidence of the plaintiff No. 4 the plaintiffs 
became aware of the fraud that they say 
bad been practised on them as early as 

the 15th of July 1909, they did not m 

the course of the partition proceedings set 
up this case and it was only after the 
partition papers had been submitted to the 
Commissioner for approval that they insti- 
tuted the present suit. 

The result is, as we are informed by the 

Vakil for the defendant No. 1, that he ^aa 
been deprived of a substantial portion of 
the property allotted to him in the parti- 
tion and the plaintiffs have been permitted 
to keep all the property allotted to them 
and to recover the property mentioned in 
the schedules in the plaint. But the plaint- 
iffs got the property allotted to them in 
the partition on the footing that the lands 
now sued for formed a portion of the estate 
under partition and if they had not been 

so treated, the allotment to the plaintiffs 

. . . .. • . 1 


included in the papers of the parent estate. 
Then the Deputy Collector proceeded under 
section 57 with the partition of the parent 
estate including the divided common land. 
On the 15th of July 1909, the papers were 
submitted to the Collector under sectiun 58 and 
notices inviting objections were issued. On 
the 11th of August 1909, tlio plaintiffs 
Nos. 4 and 5 presented a petition to the 
Collector objecting chieHy to the proposed 
division of the parent estate. The only 
piece of land that they alleged was mt 
in fauzi No. 1925 is plot No. 805 which 
they allege is in tauzl No. 1926. Tliis 
plot No. 895 is not nieiitiontd in the 
schedule to the plaint iu this suit, .so pre- 
sumably the plaintiffs have no grievance 
in relation thereto. In reference to the.se 

objections on the 11th of September 1909 


The partition proceedings were based 
upon the Record of Rights made under the 
provisions of the Bengal Tenancy Act as 
provided by the Estates Partition Act. 

The plaintiffs’ case is that the defendant 
No. 1 represented them at the survey and 
fraudulently represented what lands were 
in tiie different lauzis for his own benefit. 
Tlie documentary evidence shows that the 
plaintiffs took .some part in the settlement 
proceedings and I doubt this story about 
the defendant No. 1 representing the plaint- 
iffs at the survey. The foundation of the 
plaintiffs' ca.se is tlio thuk maps made at 
the Revenue Survey in 1854, But I can 
see no reason to think that the th<ih maps 
are more reliable than the Record of Riglits. 
True it is that some few tenants have 
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gdrbcksh rsosHAD TSWiEi ■ ^ ^ stated before ns .that the effect of the 

decree of the lower Court, although it had 

;„t affected the defendants ofter than 


given evidence th»Uhe^pto^^^^ 

r 2 is that the pl^^ifi-^ 
with the J evidence of possession 

sr;»rr..i*-»jKS 

“Sptira j;}i' bS” 

107 or section 117 shall be liable^ t 
tested or set aside y jg 

Provided infer alia, ^t 

aggrieved by an ^ 

patent jurisdiction to modify or set aside such 

“tS;re may be some doubt as to what 

f ■ ^’Tif X"tu1ttetrth" 

decmions of this Uun^^ _^,thorities are 

rntconSlusive - J they r Jte^to t^^^^ 

Government revenue and +n be a 

tKiq Kpems to me to ne a 

JndgS hSS held that the present suit comes 
^ iwn the nroviso of a suit by a person 
aSgrCed by an order made under 

eection 88. But there never was any orde 
n{ the Collector under section bb. iN 
d spu te oi doubt was found to exist a 
tl whether any land formed a portion of 
the iaient estate and no order was made 

by the Collector T ,at 

ta nroceed under section 88 W. 1 bat 

being so, the plaintiffs are not persons 

aLrlved by an order made under .section 

Kd cannot sue to set aside or modify 

an order that never was made. 1 he pro 

” -nni of section 89 as to compensation 

:x p It .b» .b. C. 1 I-J 

haf made an order under section 88 

^*"^0 result I have arrived at is that 
whatever rights the plaintiffs may have, they 
are not entitled to keep the lands allotted 
to them on the footing that the ’an 
now sued for formed a portion of the 
Ste under partition and bring an action 

to recover possession of the 
portLTther' of awarded to the defend- 

Lts. The result of allowing such a 

snit might he to work 

the defendants cr some of them, It was 


not atteciea mo , 

the defendant No. 1) very much, had de 

prived the defendant No. 1 of a 

portion of the lands allotted him by the 

inclined to hold that the plaintiffs, having 
according to their own story known about 

their rights since the 15th of July 1909 and 
never having put them forward m the 
partition proceeding.s, ought not now to be 
permitted to raise them so as to upset t e 
partition proceedings to which they were 
parties. I am, therefore, unable to agree 
with the result arrived at by the learned 

Judge in the Court below. 

The present appeal must, themore, ^ 
allowed and the suit dismissed Tlie Plain- 
tiffs must pay to the defendant No. 1 bis costs 
both in this Court and in the Court 

'’^'rcBARDSON, J.-I agree. In the proceed- 
ings under the Estates Partition Act the 
plaintiffs never took the objection that more 
land had been allotted to the esta e under 
partition than that estate was entitled to 
That allotment was made under section 84 
and confirmed by the Collector under section 
66. Objections were made to the “0“® 
which the common lands were divided, but 
not to the quantity allotted to the estate 
under partition. These objections were dis- 
posed of before the allotment was confirmed 

Lder section 86 and the order confirming 
the allotment was subsequently and sepa- 
rately made. The plaintiffs had another 
opportunity at that stage to object to the 
quantity of land allotted to the es ate 
under partition. Notice was issued inviting 
objections before the order of confirmation 
was made, and the order was not made 
until the notices were returned after being 
fully served. When the allotment was con- 
firmed the partition of the whole was made 
under section 57. The next step was to 
submit the partition so made for the sanction 
of the Collector under section 5b. tne 

plaintiffs then had another opportunity to 
raise the questions raised in this suit. Ac- 
cording to their own case they knew then 
of the fraud said to have been practised 
upon them in the settlement proceedings. 
But they did not avail themselves of that 
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ojDporlunity. The petition which they filed, 

dated the 11th August 1909, gives no 
hint* of the case made in this suit. The 
Gollector made same small alterations sug- 
gested by that petition and subject to 
these alterations be approved the partition. 
It" is clear that throughout these proceed-- 
itigs no question was raised under section 
88 and no order was passed under that 
section. Turning then to section 119, 
the plaintiffs cannot well claim to be 
persons ''aggrieved by an order made under 
section 88 ” They have no right of suit,- 
thetefore, on that ground. It is suggested 
that they have a right of suit under pro-- 
viso ( 0 . But they are not persons 
**claiming a greater interest in lands which 
were held in common tenancy between two 
or more estates’’ than has been allotted to 
them by an order under section 81 or 
section 86. There is no dispute as to 
their interest in the allotted lands. They 
are the owner.s of estate No. 1926 and of 
eight annas of estate No. 1925. The dis- 
pute is as to what particular lands were 
held in common tenancy, not as to the 
plaintiffs’ interest in those lands when 
once the lands were determined. In view 
of the course taken by the plaintiffs in 
the partition proceedings and of the pro- 
visions of section 119, I agree that the 
plaintiffs cannot now raise the question 
what lands were held in common ten- 


ancy. 

Apart from that question it; seems to me 
more than doubtful whetiier the plaintiffs 
ought to succeed on the merits. I do not 
accept the allegation that fraud was prac- 
tised tipon them by the defendant No. 1 
ifi connection with the preparation of tlie 
Record of Rights. The proceedings taken 
for that purpose lasted from 1895 till the 
2^^rd January 1899, when the Record of 
Rights was finally published. 1 agree that 
the evidence adduced by the plaintiffs in 
the suit is not sullicient to rebut tlie pre- 
sumption of correctness which attaches to 
that record under section 103B of the Ten- 
ancy Act. 

I concur in the order which has been 
proposed. 


CALCUTTA HIGH COURT. 

Appeal prom Original Dbcbbe No. 34 of 1913 

March 29, 1915. 

. Present;— Mr. Justice D. Chatterjee and 

Mr. Justice Chapman. 

Musammat RUKMINI KOERI— Dependant 

— Appellant 
versus 

NILMANI BANDYOPADHYAYA— y 
Plaintiff — Respondent, r- 

Transfer of Property Act (I V of 18S2), 8. 
gage executed pardanasliin lady^Attestaiion, w\en, 

valid. 

i. mortgage-deed was executed by a pardanashin 
lady. It was attested by two witnesses, one of whom. 
>rasher husband w'ho actually saw the signature 
being made, the other one was present in the 
same room with the lady just outside a screen 
and he knew her voice and heard her say “yes” 
when the document was explained to her: 

Held, that under the circumstances the mortgage- 
deed was duly attested in accordance with law. [p., 
171, col. 1.] 

Semblc. -The criterion in such c.isos is the 
presence of the witnesses at the time of the 
e.xecution. [p. 171, col. I.] 

Appeal against thedecree of the Subordinate 
Judge, Isfc Court, 2i-Pargana3, dated the 
12th August 1912. 

Mr. Caspersz and Babus Hnribhnsnn 
Mukerjee^ Ambica Pada Ghmihury and 
Rai Guru Saran Persad, for the Appellant. 

Babus Jogesh Chandra Roy, Brojo Lai 
Ohakravarti and Sitaram Baneri, for the 
Respondent. 

JUDGMENT.— This appeal arises out of 
a suit on a mortgage-bond executed by a par- 
danashin lady. The signature on the document 
is admitted, but the lady says it was not ex- 
plained to her. That it was explained to 
her, is proved by her husband whom we 
have examined and also by the witnesses 
for the plaintiff. The receipt of the con- 
sideration is also proved. The objection 
mainly pressed by learned Counsel on her 
behalf is that the document ha.s not been 
duly attested in accordance with law. He 
relics oji the recent decision of the Privy 
Council in the case of Shainu Fatter y. 
Abdul Kadir (1) which confirms the 
decision of the Madras High Court Shamu 
Fatter \\ Ahdnl Kadir (2). The learned Judges 

I) K; Iml. Cn<. M. h. .1. ;PJI: 12 M. 1. T. 

33S; (m i) .\1. \y. N'. a'.; 10 .\. L. .1. 201; I I Horn. L. 
K. 1031: 3.*) M. (io:; 10 C. L. J. 5J0; 39 I. A. 2m, 10 

n \v \T ( p ^ 

(2) 31 M. 215; 3 M. h. T. 300; 18 M. L. J. 219. 


Appeal allair d. 
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of the Madras by " witnesses 

:„ortgage4eed tbe 

within the meftniDg only when such 

transfer, of Property at 

attesting witnesses "" d that the 

*>**'?“:a“y he'rc rarest 

prpvisAona of tne se present 

with lyhen the ,, subsequent 

at the execuhon bnt^attest 

apknowledgment. ggyeral cases aris- 

taken hy this Con rj gfer of Pro- 

ing under section 59 of the ira ^ 
party Act; y, Salimm l4). 

Gopal ( 3 ),;and Ab i A 

' ^he decision of the rnvy {yom 

fore, does not ma -e criterion 

the Oalcutta view of the case. 

ia the presence o the wir 

ttae of the "giZure being 

husband actually saw tbe g 
„.ade and the husband is one 

attesting witnesses. j j^e the screen 

aays he was present just outs.d 

in the same room with the la^y 
knew her voice and tieard , j^gd to 

(yes) when the document 

S„' w. ,hi.k .u. •»»“ la 

” t = rs. Tit '1. .. t 

” 3 S 

5 and ■ Sarurjigar Began v- Ba™ W 

I: £i:? 1: t;ir t 

liW 

We are sorry to say that the conduct 

tel ,S« .. ac ».i ,ki"k a 

to press ibis matter further. 


In the result we dismiss the appeal 
with costs. dismissed. 


(3) 3 C. w. K. 84, 26 C, 246. 

(‘5t3l'\Cas.30n,13C^tyy40^ 

0.626,14 

c. w. N. 974. 
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ALLAHABAD HIGH COU.RW 

First Civil Appeal No. 151 of 19R, 
December 16, 191o- 

Presenh-Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Rafldue. 

GANBSHI LAL AKD OTHERS— Defendants . 

Appell.ants 

versus 

JAG AN NATH AND ANOTHER— Plaintiffs 

—Respondents. 

ir A /,« <?wiY hu a co-mortgagee— decree— ixile 

p,Se tF d^cvee-hom-Ollw ri^M of 

''n‘'''Ssevmf mortgagees brought a suit on 
jL:f^lm«go.uahiug^^^^^ 

,,.o /„,■„» *11" the proper was put to 
si™ “n execution of the decree and was purchased 

tre':U:“e right of the other mort 
ga.kees attached to the purchase-mouey and not to 
property purchased, [p. 72, col, 2.j 
First appeal from the decision of the 
Subordinate Judge of Meerut, dated the 

10th February 1914. 

Dr. S. N. Sen, for the Appellants. 

Mr. B. C. Banerji, for the Respondents. 

innCMENT.— This appeal arises out or 

a suit in which the plaintiffs claimed a 

declaration of their title to a 3, 5ths shard 

in certain property and joint possession over 

the same together with mesne profits. The 

Court below has granted the plaintiffs a 

decree subject to the paying of certain 

costs The facts so far as they are material 

for 'the purposes of our judgment are 

practically admitted ty^oth sides. There 

was a mortgage dated the 10th of April lb85 
It was made in favour of five brothers, one of 
whom was Behari Lai. A suit was instituted 
nnonfoot of this mortgage in IbJi and a 

jieeree^as obtained for Rs. 19,000 odd. The 
law as to the liability of heirs not made 
parties to mortgage suits was at that time 
not very clear. The result was that a suit 
was brought by some of the heirs of the 
original mortgagors to have 68 shares out 
of 144 shares exempted from the sale under 
the mortgage-decree on the ground that 
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they had not been made parties to the suit. 
This suit was successful and 68 shares were 
.exempted from sale. Sometime afterwards 
in 1904 Behari Lai alone brought a suit, 
against the heirs who had been successful 
in exempting the 68 shares, for a declaration 
that those shares were liable to be sold for 
the balance still remaining due on foot of the 
mortgage and for the sale of those 68 shares. 
Behari Lai made the other brothers and 
their descendants pro forma defendants to 
this suit, alleging that they had declined to 
join with him. It is necessary here to 
mention that in the year 1889, that is to say, 
long prior to the suit, Behari and his brothers 
had separated. Some of the pro forma defend- 
ants made an application to be brought 
from the array of defendants to the array of 
plaintiffs; but instead of pressing the applica- 
tion they failed to put in appearance and the 
application was refused for default. Behari’s 
suit was successful. He had remitted portion 
of the money that was still due on foot of the 
mortgage upon the ground that the property 
was not worth the whole amount. The 
consequence was that Behari got a decree 
in his own name for the sale of the property 
to realise Rs. 15,000 and costs. Behari then 
made an application to the Court for leave 
to bid which was granted. Some of the 
proforma defendants made an application to 
the sale oflScer (not to the Judge as they 
should have done) that Behari should pay 
the amount of the purchase-money in cash 
and not be allowed to set off the decree; 
or that if he did set off the decree, the sale 
should be concluded in the name of Behari 
Lai and themselves and that Behari Lai and 
they should be declared the purchasers. 
This application was refused on tlie 15th of 
May 1905, the sale officer holding that 
Behari Lai was the sole owner of the decree. 
The property was put up to sale and purchased 
by Behari Lai for Rs. 10, COO. He was 
allowed to set off the decree pro tnufo. The 
sale certificate to Behari is dated the 5th of 
July 1905. The present suit was in.stituted 
on the 11th of October 1912, that is to say 
more than seven years afterwards and sub- 
sequent to the death of Behari Lai. 

The Court below seems to have considered 
that the plaintiffs were entitled to possession 
of tlie property sued for in proportion to their 
shares in the original mortgage. It is 
contended on behalf of tiie appellants that 


having regard to the provisions of section 
C6 of the Code of Civil Procedure, ' the 
present suit is not maintainable. That 
section provides that Ho suit shall he 
maintained against any person claiming title 
under a purchase certified by the Court in 
such manner as may be prescribed on the 
ground that the purchase was made on behalf 
of the plaintiff or on behalf of some cme 
through whom the plaintiff claims”. In our 
opinion this section has no applicalioni to the 
present case. If the plaintiffs are in a 
position to show that they are entitled to 
this property, they are entitled to recover 
the same notwithstanding the provisions of 
section 66. It is not alleged by the plaintiffs 
that Behari Lai was benamtdar for them. 
It seems to us that the plaintiffs’ claim, if 
any, is founded upon equity. It is absolutely 
clear that' Behari Lai was not purchasing 
on behalf of the plaintiffs or their represen- 
tatives. On the contrary he was purchasing 
the property for himself in spite of their 
protests. It must also be carefully borne 
in mind that Behari Lai was in no sense 
the managing member of a joint Hindu 
family. We have already pointed out that 
this family had separated in the year 1889. 
Had the plaintiffs or their representatives 
pressed tlieir application to be brought on 
to the array of parties on the plaintiffs’ side 
they would probably have been successful. 
The Court would probably have granted 
their application, subject to fair conditions 
as to their responsibility for the costs 
incurred by Behari Lai. They did not, 
however, press this application. Later on 
when a decree was being made, in all probabi- 
lity had they asked the Court to frame the 
decree so as to safeguard their interests, it 
would have done so on equitable terms. Even 
afterwards had the application that Behari 
Lai should be ordered to pay the purchase- 
money into Court, been made to the Judge 
instead of to the sale officer, the plaintiffs’ 
interests might have been considered. 

If tlie plaintiff’s’ claim is based, as we 
think it is, upon equitable ground, we 
have to see what tlint equity was. It 
seems to us tliat tlie plaintiffs’ equity (if 
any) attached to the pnrclm.'^e-money 
which tie puicltnHi’ (f the property, 
whoever he was, wi'uld pay. In the 
events which liappeiied it was that the 
Bs. 10,000 for which the property was 
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purchased by Bebari should te treated as ' 

Lb. that out of that Rs. 10,000 the 

plaintiff who had borne all the expenses 
and risk of the litigation should in the 
Brst place receive not only the costs 
which were allowed him against the other 
side, hut also such costs as were reasonably 
and* properly expended in carrying on the 
litigation. In the next place, Behari would 
have been entitled to his share of the 
Ks. 10,000 (after deducting the costs) in 
proportion to his share in the mortgage 
and the present plaintiffs would have been 
entitled to the balance in like proportion. 
Assuming that the plaintiffs or the 
persons they now represent had this equity, 
the proper time to enforce and seek it 
was whilst the suit was pending or pos- 
sibly even afterwards by an independent 
suit. It is admitted, however, that all their 
rights ill the Rs. 10,000 which was realised 
by the sale of the property is now barred 
by time and unless they can follow the 
property and get a decree for a specific 
share, they have no remedy. If we look 
on the property purchased as representing 
the decree and even if we assume^ that 
the plaintiffs had some equitable claim in 
respect of the decree, Behari’s interest 
was much larger than that of the plaint- 
iffs. He was entitled to all the costs he 
had incurred as well as bis share of the 
mortgage debt. 

We have, however, already pointed out 
that the plaintiffs’ equity (if any) at- 
tached to the purchase -money and not 
to the property purchased. The fact that 
the plaintiffs did not enforce their rights 
at the proper time in a proper manner 
is no iust ground why they should now 
get possession of the property. 

We allow the appeal, set aside the 
decree of the Court below and dismiss tbe 
plaintiffs’ suit with costs in all Courts 
including in this Court fees on the 
higher scale. 

Appeal allowed. 


MADRAS HIGH COURT. 

First Civil Appeal No. 302 of 1913. 
October 29, 1915. 

Present:— Ur. Justice Ooutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 

PONNUSAMY PILLAI— Plaintiff- 

Appellant 

versus 

THYAGARAJA PILLAI and others— 
Defendants Nos. 1 to 20— Respondents. 

Mortgage— Paymnt of mortgage debt to one of 
several co-mortgagees— Debt, whether discharged— 

Contract Act {IX of 1872), $. 45. 

Payment of a mortgage-debt to one of several 
co-mortgagees operates as a discharge of the entire 
mortgage-debt. [p. l74, col. 1.] 

Mannava Annapurnamma v. Uppala Akkayya, 19 
Ind. Css. 12; 13M.L. T. 268: (1913; M.W.N. 328; 
24 M, L. J. 333; 36 M. 544, followed. 

Steeds v. Steeds, 22 Q. B. D. 537; 58 L. J. Q. B, 302j 
60 L. T. 318; 37 VV. K. 378, Powell v. Brodhitrst, 
(1901) 2 Ch. D. 160; 70 L. J. Ch. 587; 84 L. T, 620; 49 
W. R. 532; 17 T. L. R. 501; Ramasuamij v. Muniandy 
Servai, 5 lud. Cas. 343; 7 M. L. T. 253; 20 M. L. J. 709; 
(1910) M. W. N. 550, referred to. 

Appeal against so much of the decree, 

as is against the plaintiff, of the Court of the 

Subordinate Judge of Negapatam, in Original 

Suit No 49 of 1913, dated the 17th April 

1913. 

Mr. S. Muttiah Mudaliar, for the Appellant. 
Mr. 31. Venkataraina Aiyar^ for Mr. F. 
Viswanatlia Sdstri and Messrs. V. Narasiinha 
Aiyangar and A. Krishiaswami Aiyar, for the 
Respondents. 

JUDGMENT. 

Col'tts-Tkotter, j.— T his action v/as 
’ brought on a mortgage-bond and the defence 
was that there was a valid discharge, by pay- 
ment of the entire sum due, to the co-mort- 
gagees of the plaintiff. The plaintiff contends 
that it was not a good discharge so far as he 
was concerned, but could only operate on so 
much of the debt as is beneficially due to his 
co-mortgagees. He relies on the decision of 
Steeds V. Steeds (1) and on tbe observations 
in the judgment of 3Ir. Justice Farwell, as 
he then was, in the case of Powell v. 
Brodhurst (2). If matters stood there, in 
the face of these authorities that argument 
would carry very great weight. But 
unfortunately, in 1912, a similar question 
arose in the Madras High Court in 3fan«at'a 

(1) 22 Q. B. D. 537; 58 L. J. Q. B. 302; 60 L. T. 
318; 37 W. R. 378. 

(2) (1901) 2 Ch. 11. 160; 70 L. J. Ch. 587; 84 L. T. 
620; 49 W. K. 532; 17 T. L. R. 501. 
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j^nnapitrnamvia V. Uppal<iAkkayya{S)f a case 
of payment to one of several payees of a nego- 
tiable instrument. That case was refei red to 
a Full Beuch, and the Full Bench in Mannava 
Ann(ipV‘'fna7nvia v. Uppol’^Akkayyai'S) consist- 
ingnf White, C. J., Sankaran Nair and Sa- 
dasiva Aiyar, J J., by a majority, held that pay- 
ment to one of several payees was a good 
discharge, White, C. J., dissenting. It is 
sought to distinguish that decision on the 
ground that the analogy is not complete 
between payees of negotiable instruments and 
co-raortgagees. That is really quite unargu- 
able. It was the decision in Ramaswamy v. 
Muniandi Sfrvai (4) that called for the 
reference. That was a decision inacaseof 
co-mortgagees. The referring Judges in 
Mannava Annapurnamma v, Uppala 
Akkayya (v), expressed tlieir inability to 
see any distinction, and tbe learned Chief 
Justice based his dissent on the very case of 
Eaviaswamy v. Muniandy Servai (4). We, 
in this Court, are bound by the decision of the 
Full Bench, whatever our own views on the 
subject may be. Speaking for myself, I 
desire to say no more than this, that I think 
it is desirable that on some future occasion 
tbe whole matter should be reconsidered by 
the Privy Council, e.specially in view of the 
very careful judgment of the High Court of 
Calcutta in Husainara Begum v. Rahman- 
nessa Brgum (5), whicli is contrary to the de- 
cision of the Madras Full Bench. In this 
Court, the matter must be regarded as 

concluded. 

The next point taken is that on the con- 
struction of the sale-deed, Exhibit III, there 
was not a payment of the whole debt to the 
co-mortgagee, the 20tli defendant, as a pay- 
ment to the mortgagees but it merely 
amounted to placing money in his hands as 
the agent of the debtor, with a mandate to 
hand a portion of it over to the plaintilT. To 
my mind, the words used are incapalde of 
that construction. The material i?assage 
runs tlius: — 

"As I have given to you andM-ltled 
Ponnusami Pillai’s portion in the above- 
mentioned hypothecation bond, you yourself 


in the sale-deed and settle.” That seems to 
me to mean: "l have settled with you finally 
and conclusively for the whole debt and you 
must make your own arrangements with your 
co-mortgagees among yourselves.^’ Therefore; 

• * t 

this ground fails also. ^ 

The plaintiff is entitled to one relief which 
the lower Court refused him— I do not know 
why. There is an admitted sum 'of 
Rs. 1,152-12-0 and interest at 8 per cent: 
from the 12th of August 1907. There 
must be, in respect of that debt, a decree 
against the 1st and 2nd defendants person-: 
ally and there must be the ordinary order for 
sale of the hypothecated properties in satis- 
faction of that amount, unless discharged; 
This order for sale will include the properties 
purported to be given by the 20th defendant 
to his sister, the 16tli defendant. Otherwise, 
the appeal is dismissed with costs. 

Srinivasa Aivanuak, J.— I entirely agree. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1224 of 1914. 

November 27, 1915. 

Pmen^:— Justice Sir P. C. Banerjee, Kt., and 

Mr. Justice Walsh. 

MAHABIR PRASAD and another — 

Plmntiffs— Appeli.ants 
I'ersfis 

MUHAMMAD MASHIYATULLAH- 
Defendant— Respondent. ; 

Mortgage — Reilemption — Integrity of mortgage— Mh- 
and mutual miMake — Oral ei'idenCi\ 
(nhnii^f^ildllty of —Evidence Act I of 1872), 94. 

iiKirtj'nginl on the 27th of Mnrcli lSt)4,u9^-6i>'uyj 
feliiiro in I’anivalii alonir 'vitli sliiuvs in two other 
villairos. On the 'dvd of April 1^04. lio mortgaged five 
iioTo lii.<ir,is of tho tiaiuo villagi' along with other 
pii'pcrty, (.)n tho 0th I'f tVhruarv lvS7.‘h ho executed 
a ni<n (i:airo for Ks. l.'.ODd and out of the con^idomtiou 
foi iliio ho (holarod that Us. R.'^OO was 


shall pay to Ponmi.^aiiiy Pillai his portion 

(3) 19 Iml. Gas. 12; ;h; M. 'ill; i;j M. i,. T -’tiS- 
(1913) M. W.N.32S: 21 M. L. .1. 333. 

(4) 5 Iiid. Gas. 343; 20 M. L. J. 709; 7 M. L. T. 253- 
(1910) M.W.N. iViO. 

(5) b Iiul. Gas. 837; 38 G, 312; 13 C. I. J. 3. 


I" ho a fiiiihor ohaiLio on iho proporty ootnprised in 
the lii>t nioif'.:n-:o. In ihi' de^^•riptluu t»f ju-ojK'rty 
thiiN cliafj' d llalla Nai:l;i was niontioiual instead of 
I’aniyal.-i. Tlio plaint itV in<piiivd tln'riirlils of the 
mortu-a-.'''!' in Paiiiyala and .'-nod for ivdoniption The 
ilefondanf' iiioi'iirageos h;nl purchtisoil !i portion o( 
tlie nior(g:igod pioju-rti' s: 
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HU tBnt this was a case of misdescription and proportionate liability of the property pDr- 

milko and that, therefore, section 94 of : |,y them for the mortgages which 


11610 /. lliUv IIUP . i* ^ 

mutual mistake and that, .^‘Xtgagee 

■the Evidence Act did not preclude “rntgagee 

from showing that Pamya a was 

■included in the mortgage of 1873. [p. Ho, 

p. 176, col. 1.] 


w w 

exist on it. The plaintiffs’ contention was 
that the village Paniyala was only liable 
under the two mortgages of the 27th of 


' --- w UnCiSr llitJ i^WU niui igagca WL tijc 

"’further, that as the integrity of the mort- 'March 1864 and the 3rd of April 1864. 
iraees had been severed the plaintiff The defendants-mortgagees, however, urged 

^ ° that there was a further charge of Rs. 3,500 

on that village under the mortgage 

. « m ^ 


gages naa oeeu bcvcic« vaa.. ^ — -- i* kiu+v nf 

■Sniyala by payment of the proporUonate habihty of 

that ^village under the three mortgages, [p. 176, 

•col. 1.] j. 

Second appeal from a decree of the Addi- 

tionalJudge of Moradabad. 

Mr. M. L. Affuruiok with him Mr. J. 
■Nehmtov Mr. Motilal Nehru), for the Appel- 

. Mr. -E. 0’ Conor and the Hon ble Hr. 
Ttj Bahadur Sapru, for the Respondent, 

. JUDGMENT.— This appeal arises out ot 
a suit for redemption of a mortgage. 1 he 
property sought to be redeemed is a share 
in the village Paniyala. which along with 
other property was mortgaged by one 
Haidar Baksh who was the owner of it. 
He executed three mortgages, in one of 
which, dated the 27th of March 1864, a 
9|-&tsMja share in Paniyala was mortgaged 
along with shares in two other villages. 
On the 3rd of April li64, be mortgaged 
■five more hiswas of the same village along 


VA* — 

of the 6th of February 1S73. The lower 
Appellate Court, in view of the provisions 
of section 94 of the Evidence Act, was 
of opinion that the defendants were not 
entitled to show that Paniyala was one 
of the villages on which a further charge 
of Rs. 3,500 was created, inasmuch as in 
the mortgage-deed of the 6th of February 
1873 mention was made of Halla Nagla 
and not of Paniyala. It is clear from 
the terms of that document that the 
intention undoubtedly was to create ^ 
further charge on the property comprised 
in what was called the second mortgage, 
namely, that of the 27th of March 1864, 
In that mortgage Paniyala was clearly 
included and not Halla Nagla. It also 
appears from the mortgage-deed of the 
6th of February 1873 that where the 

« ^ ^ ^ • ill 


■five more biswas ot the same vmage auujg v.aa v. 

wi ll other property. On the 6th of February mortgagor me uded in that mortgage 
1873, he executed a mortgage for E.s. 15,000 property no included in the earliermortgages, 
„„f. nf the consideration for that he distinctly said so There is, therefore, 

no room for doubt that the intention was 
to create a further charge on Paniyala and 
not on Halla Nagla. Section 94 of the 
Evidence Act provides that when language 
used in a document is plain in itself, and 
when it applies accurately to existing facts, 
evidence may not he given to show that 
it was not meant to apply to such facts.” 
We are of opinion that the language used 
in the mortgage of the 6th of February 
1873 is not plain and unambiguous, as we 
have already pointed out. in the opening part 
of that document mention was made of the 
mortgage of the 27th of March 1864 which 
created a charge on Paniyala. The document 
of 1873 clearly purports to place a further 
burden of Rs. 3,500 on the property 
comprised in the eaidier mortgage of 1864, 
but apparently the scribe of the document 
made a mistake in mentioning Halla Nagla 
as one of the properties included in the 
earlier mortgage of 1864 instead of Paniyala. 
This was clearly a misdescription and the 
case iS) in our opinion, one of misdescription 


and out of the consideration ^ for that 
mortgage he declared that Rs. 3,500 was 
to he a further charge on the property 
comprised in the mortgage of the 27th of 
March 1864. In the description of the pro- 
perty on which a further charge was thus 
placed, werf* mentioned Q^-biswas shares in 
each of the villages of Anuda, Hasan 
Mahdud, and Halla Nagla; so that instead 
of mentioning Paniyala under the mort- 
gage of 27th March 1864 which together 

with the other two villages was mortgaged, 

mention was made of Halla Nagla. The 
rights of the mortgagor in Paniyala have 
been sold by auction in execution of money- 
decrees, and have been purchased by the 
plaintiff to the suit out of which this 
appeal arises and by the plaintiff the 
suit in the connected Appeal No. 1225 ot 
1914. Portions of the mortgaged property 
have also been purchased by the defendants 
Nos 1 and 2, who now represent the 
mortgagees. The integrity of the mortgag^ 
has thus been severed and the plamti^ 
are entitled to redeem on payment of the 
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and mutual mistake. This being so, section 
94 of the Evidence Act does not preclude 
the appellant from showing what was 

intended to he included in the 

of 1873. In our judgment the plaintiffs can 

redeem Paniyala by payment of tlie 
proportionate liability of that village, not 
only under the mortgages of the 27tb ot 
March 1864 and the 3rd of April 1864, 
but also under the mortgage of the oth 
of February 1873 for Rs. 3,500 out of 
the amount secured by that mortgage. As 
the amount for which Paniyala is rateably 
liable under these mortgages has not been 
ascertained by the Court below, we must 
refer an issue to that Court to determine 
what is the amount of the proportionate 
liability of Paniyala. We accordingly refer 
the following issue to the Court below 
ander Order XLI, rule 25, of the Code of 

Civil Procedure; 

“What is the amount or the rateable 
liahilifcv of 14i hiswas of the village Paniyala 
3er the mo-rtgages of the 27tb of March 

1864, 3rd of April 1864 and the 6th of 
February 1873?” 

The Court may take additional evidence, 
if necessary, and in arriving at its conclusion 
will bear in mind the observations made 


)n ' receipt of the findings, the ordinary 
days will be allowed for filing objections. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 394 of 1914. 

November 22, 1915. 

Present: — Mr. Justice Phillips. 
MEENAKSHI alias SIVAKAMI and others 

Deb’endants Nos. I to 4 — Petitioners 

versus 

KRISHNA ROYAR and another- 
Plaintiffand Defendant No. 5 
—Respondents. 

Act {IX of 1908), Nc/i. I, .tr/. ^'“7 

ConO-flc^ of mle—Dixpossemon of vemkc—tinit 
to recover purclme-moneijy maintuinahiUtij oj. 

Where in ]Mirsimuce of a eonlract of siile, (lie 
vendee was put in possession of the propurfy sol.l 
and on being subsetpicntly dispossessed sueil to 
recover damages for tlie loss sustiiiiied: 

Hchly that inasmuch as possession liud been given 
under the contract of sale, the sale was not void oh 
and the plaintiff was entitled to recover his jnir- 
chasc-inoncy in a suit under Article 97 of the 
Limitation Act. [p. 170 col. 2.] 


Srinivasa Bagliava Dikshadar v. Bangasami Aiyan^ 

gar, 31 M. 452j 18 M. L. J. 477j 6 M. L. T. 211 

natha Aiyar v. Ozhaloor Pathinsern Raman 
Namhudirpad, 21 Ind. Gas. 740; 14 M* h. T. 524; I h, 
W. 110; (1913; M. W.N. 1029; Subbaraya Reddia 
V Rajagopala Reddiar, 23 Ind. Gas. 670; 15 M. L. T, 
240; 38 M 887; (1914) M. W. N. 376; Venkatarama 
Ayyarv. Venkata Suhramaknian, 24 M. 27; 10 M. L. 
J 2\7’ Ram Ckandar Singh v Tohfah Bhartt,25 A. 
519; A. W N. (1904) 92; 1 A. L. J. 231; Ammabihi y. 
Vdif Narain Misra, 1 Ind. Gas. 890; 9 G. L. J. 512; 11 
Bom. L. K 525; 19 M. L. J. 295; 6 Rf. L. T. 89 
(P. C.); 31 A. 68; 36 I. A. 44, followed. 

Petition, under section 25 of Act IX of 
1887, praying the Hisrh Court to revise the 
decree of the Court of Temporary Subordinate 
Judge of Ramnad at Madura, in Small Cause 

Suit No. 231 of 1913. V T> . 

Mr. E. Kuppuswami Aiyar, for the Peti- 
tioners. 1 T> 

Mr. V. Purushothama Aiyar, for the Re- 


JUDGMENT.- Certain land was Sold by 
Minakshinathan, Ist defendant’s husband, to 
one Subbayya, 5th defendant s husband, in 
1897 and he re-sold to plainliff’.s brother in 
1898* On i24fch September 1910, plaintiff 
was dispossessed of 62 cents of the land in 
execution of a decree, and sues to recover 
Rs. 147-8-11 for the loss sustained. Defend- 
ants Nos. 2 to 4 are in possession of part 
of Minakshinadan’s estate under a Will 
and are said in the plaint to be living with 
1st defendant in a joint family manner. 
The main question argued in this petition 
is the question of limitation and it is con- 
tended for the petitioners that this being 
a suit on a breach of covenant for title, the 
starting point for limitation is the date of the 
sale-deed in 1897, and that, therefore, the 
suit is barred. For the respondents it is urged 
that this is a suit for money paid upon an 
existii.g consideration which afterwards fails 
and that the suit is within time as the failure 
was on 24tli September 1910, when the 
plaintiff was dispossessed. As the vendee 
was put in possession of the property in 1897 
and was in pns.session till 1910, it cannot be 
said tiiat the contract was void ah initio and 
although the suit on a breach of covenant 
for title would be barred, plaintiff has his 
remedy in a suit under Article 07 of the 
Limitation Act. Petitioners’ Vakil referred 
to a case recently decided (Second Appeal 
No. 2783 of 1013) in support of his argu- 
ment. but in that case it was only held that 
a breach of covenant for title occurs once 
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for all on the date of the sale [as held in 
Srinivasa Raghava Dikshadar v. Bangasami 
Aiyangar (1) and Bamanaiha Aiyar^ v. 
Ozhaloor Pathiriserri Baman Namhtdripad 
(2)] and the plaintiff did get a decree for 
money paid on a consideration which after- 
wards failed. In Bamanatha Aiyar v. 
Ozkahor Pathiriserri Raman Nambudnpad 
(2) it was held by Miller, •!., that when 
the purchaser, from an usufructuary mort- 
gagee was subsequently dipoasessed by the 
mortgagor, the starting point for limitation 
in a suit to recover the purchase-money 
would be the date of the final decree decree- 
ing redemption. In Suhharaya Beddiar v. 
Bajagopala Beddiar (3) it was held that a sale 
cannot be said to have been without consider- 
ation and consequently void ab initio when 
possession has been given under the contract 
of sale, and that the cause of action for return 
of purchase-money arises on the disturbance of 
possession [vide also Venkafarama Ayyar v. 
Venkata SnhrahmanianiA); RamChandar Singh 
v. Tohfah Bharti (5 and Amma Bibi v. JIdit 
Narain Uisra (6)]. 

It was then contended that as in this case 
there had only been a partial failure of con- 
sideration the principle would not apply. 

can find no authority for such a proposi- 
tion and am not prepared to accept it, as 
there is no reason why the words an existing 
consideration” in Article 97 should be read 
as meaning the whole consideiation for the 
contract”. I, therefore, find that the suit 
is not barred by limitation. 

It is further contended that plaintiff’s 
vendor alone is liable and not Minakshi- 
nadhan, the original vendor. The latter was, 
however, liable to his vendee, and under sec- 
tion 55 (2) of the Transfer of Property Act 
is liable to plaintiff. 

Therefore, defendants Nos. 1 to 4 who are 
now in possession of Minakahinathan’s pro- 
perty have rightly been held liable, as 

(1) 31 M. 452; 18 M. L. J. 477; 5 M. L. T. 211. 

(2) 21 Ifid. Cas. 740; (1913) M. W.N. 1029; 14 M. 

L. T. 624; IL. W. 110. 

(3) 23Ind. Cas. 570; (1914) M.W. N. 376; 15 M. 
LT. 240; 38 M. 887. 

(4) 24 M. 27; 0 M. L. J. 217. 

(6) 26 A. 519; A. W. N. (1904) 92; 1 A. L. J. 231. 

(6) 1 Ind. Cas. feGO: 31 A. 68; 9 C. L. J. '512; 11 
Bom. L. R. 625; 19 W. L. J. 295; 6 M. L. T. 89 (P. C.); 
361. A. 44. 




there is nothing to rebut the plaint allegation 
that defendants Nos. 1 to 4 are in enjoyment 
as a joint family. 

The petition is dismissed with costs. 

Petition dimissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1290 of 1914. 
November 26, 1915. 

Present;- Justice Sir P. C. Banerji, Kt., and 

Mr. Justice Walsh. 

ABID ALl— Plaintiff— Appellant 

versus 

IMAM ALl AND ANOTHER- DEFENDANTS— 

Respondents. 

Contribution — Mortyayor relieving his co-mortyagors 
of burden, if entitled to contribution — Muhamniadon 
Law — Minor, de facto guardian of^Morfgaye by such 
guardian, when binding on minor. 

A mortgagor is entitled to contribution from liis 
co*mortgagors for what he has paid for their benefit 
either under compulsion of law or as a private 
transaction, and it is not necessary that he should 
have been put into possession of the property of his 
co-mortgagors, [p. 178, col. 1.] 

Under the Muhammudan Law if the mother ul’ 
a minor, who was his de facto guardian, makes a mort- 
gage of the minor’s property for the benefit of the 
minor and for necessity, the mortgage is 
binding on the minor, [p. 178, cul. 2.] 

Second appeal from the decree of the First 
Additional Judge of Aligarh. 

Mr. Iqbal Ahmad (with him Mr. Gidzari 
Lai), for the Appellant. 

Mr. B. E. O'Conor, for the Respond- 
ents. 

JUDGMENT. 

Banerji, J. — This appeal arises out of 
a suit for contribution brought by the plaint- 
iff-appellant against the defendants in res- 
pect of a mortgage, dated the 11th of 
April 1908, alleged to have been executed 
in favour of Dalel Khan and Sikandar Khan 
by the parties to this suit. The plaintiff dis- 
charged the mortgage and he claims to recover 
from the defendants their rateable share of 
liability for the mortgage-debt. The de- 
fendants denied the execution of the mortgage 
and the payment of consideration. It ^YU^ 
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farther contended cn behalf «/ ^ 

that he was of nnsonnd mind at the dat f 

the mortgage, and that ‘h® X 
made, had been obtained from by undue 
influence. On behalf of Shahamat All, who 

is a minor, it was urged that his mother, w o 
is said to have executed the mortgage as 
his guardian, was not competent to do so 
on his behalf, that there was no necessity 
for the mortgage and that he did no 
benefit by it. The Court of first instance 
found in favour of the defendants and 
dismissed the suit. Upon appeal the learned 
Judge came to the conclusion that 
Ali was not of unsound mind at the date 
of the morlgage, that there was no undue 
influence and that the execution of the 
mortgage was proved as well as 
ment of consideration. The learned Judge 
decreed the claim against Imain Ali. As 
regards the minor defendant he was of 
opinion that his mother, not being his 
legal guardian according to Muhammadan 
Law, was not competent to mortgage his 
property. He further proceeded to try 
t^he question of necessity, and on that point 
he observed that although it did not seem 
that there was any ground for assuming 
that the money was not taken for neces-si y, 
it could not be -said that the plaintiff had 
clearly proved the existence cl necessity. 
He accordingly affirmed the decree of the 
first Court as regards the minor defendant. 
The plaintiff filed this appeal and objec- 
tions have been preferred under Order 
XLl, rule 22, on behalf of Imam All. H e 

may’ deal with these objections first of all. 
It was urged that as the mortgage was 
not discharged under compulsion, the plaint- 
iff could not maintain a suit for contri- 
bution. We do not agree with this con- 
tention. It is clear that if the plaintiff 
discharged the mortgage he relieved the 
nroperty of the defendants from a burden 
which lay on it, and is, therefore, entitled 
to be compensated for what he paid for 
the defendants and for their benefit. It 
was also not necessary, in order to entitle 
him to contribution, that he should have 
been put into possession of the property 
of the defendants. As he relieved the 
defendants of a burden, whether under 
compulsion of law or as a private trans- 
action, he is entitled to claim that the 




defendants, his co-mortgagors, should pay 

him what he has paid for their benefit. 

It is next urged that' the lower Court 
did not come to a clear finding as to Imam 

Ali’s state of mind at the date of ^e 
mortgage and as to undue influence. We 
think that the finding of the learned Judge 
on the point is as clear as it could be. 

He was distinctly of opinion that at the 
date of the mortgage the defendant Imam 
Ali was not of unsound mind such as in- 
capacitated him from “"^erstanding the 
nature of the transaction. He also clearly 

found that there was no undue 

The objections put forward on behalf ot 

the respondent Imam Ah must, therefore, 

f&il 

As for the appeal, the first ground of 
the learned Judge’s decision, namely, that 
the mother of the defendant had no power 
to make the mortgage and that the mort- 
gage could not be binding whether it was 
lor necessity and for the benefit of e 
minor or not, cannot be supported in view 
of the decision of this Court m Majidm 
V. Batn Narain (l), which followed the 
ruling in Hasan Ali V. Mehdi H^isain \2), 
According to these rulings, if the mother 
of the minor defendant, who was his de 
jacto guardian, made the mortgage for the 
benefit of the minor and for necessity, the 
mortgage would be binding on the minor. 
The learned Judge’s finding on the question 
of necessity is not very clear and is open 
to doubt. It is, therefore, necessary to 
obtain from the Court below a clear and 
distinct finding on the issue whether the 
debt in question was incurred by the 
mother of Shahamat Ali, minor, for valid 
necessity and for his benefit. AVe refer 
this issue to the Court below under Order 

XLI,rule 25, of the Code of Civil Pro- 
cedure. The Court will decide the issue 
upon the evidence already on the record. 
On receipt of its finding the _ usual ten 
days will be allowed for filing objections. 

WAL-rii, J.— I want to say a word or 
two about this case out of respect to the 
karned Judge of tiie lower Court. It is 
quite clear that he followed the dictum 
which has been cited from the argument 


(1) A.W. N. [\m) 1S3. 

(2) 1 A. 
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in the Privy Council, and did not recognise 
that the decisions of this Court, which 
were quoted to him, were binding upon 
him. Now it is quite true that in spite 
of the decision to which he came upon the 
point of law, he would still have to dispose 
of the issue as to necessity, and if he had 
done so in any shape or form, however 
unsatisfactory on the face of it, I should 
have to accept it. To my mind it is 
perfectly clear that he came to no 
decision at all. I look at the decisions to 
which he did come. In clear unambiguous 
language he held that the execution of 
the deed was proved. In clear and 
unambiguous language he held that the 
two issues of unsound mind and undue 
influence failed. In clear and unambiguous 
language he held that the mother had 
no power to mortgage. I, therefore, find 
that out of five decisions to which he is 
alleged to have come he used clear and un- 
ambiguous language in four. In the fifth 
he used language which under no circumstan- 
ces can be called either clear or unambi- 
guous. Mr. O’Conor sought to justify or 
rather to satisfy us that it was a finding 
of fact on two grounds. The firsts as 1 under- 
stand him, is that it was a slipshod judgment, 
secovdiy, that there had already been a 
finding by the Subordinate Judge. To my 
mind both these points rather confirm the 
view which I took on a study of the 
language used by the District Judge. If 
it had been a slipshod judgment, one 
might possibly infer that be intended to 
come to some decision. But to my mind 
it is a very clear and well-expressed 
judgment from the beginning to the end, 
and ray view, therefore, is strengthened that 
he did not intend to come to any decision on 
this point. Secondly^ the fact that he had a 
decision before him of the Subordinate 
Judge on this point rather strengthens 
my view that the tendency of his mind 
was not to agree with the Subordinate 
Judge. He could have said on the merits 
as to necessity, that the Subordinate 
Judge had found that there was no necessity 
and that be agreed w'ith him. So far 
from saying that, he dwelt upon the 
strength of the argument in favour of 
■necessity, and he went on to say, “it does 
not seem that there is any ground for 
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assuming that the money was not taken 
for necessity though it cannot be said that 
plaintiff has clearly proved this”. Under 
these circumstances it is impossible forme 
to come to the conclusicn that the District 
Judge intended to find that there was 
no necessity. 

Issue referred. 
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Hindu LaiV’^Partifion—Partial partition, ichether 
allowed— Property Icjt out of account as worthless, whether 
remains joint — Presumption in ease of partition — 
Burden of provimj the contrary— Mortgage suit, whethcr 
can he instituted for part only of morlgagc-moMy. 

In a suit for partition hptwaon a father and 
his son, a cei-tainmortgage-lKind was left out of acconnl 
as worthless. 8ubsoqnoutly the father brought a 
suit on the inortgae-boiul and it was ]>leaded 
that the plaintiff and his son were not divided in 
respect of the properties covered by the mortgage- 
bond and that the son was, therefore, a necessary 
party: 

Held, par Napier, J. — (1) that, all the properties of 
the family not having been included in the partition 
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;.emained'iomt family JPi/'p’Jty umle.- 

M of” thrT::nVr of Propity' Art. 1882, 

Sg a -“r^of oartfe [p 

St ias, therefore, bad for non-jomder of parties. LP- 

T:rtam8-av.ifrta.9A.68i A. W. N. (1886) 
^son the%atter 

r T.rJu^- "K-" »* “ » 

braced the \^boie j i fbe exclusive posses- 
perty was fall^nd alleged 

sion of one membe undivided and divisible, 

to proof alle^tion rested upon the 

'S-Toto}.' Ao:o“foartor 7 B, H. C. R. A. 

C. J. 1.63. followed. ^ „f 

for partial partition cannot he. [p. 181, col. .J 

Second appeals against the decrees of the 

Kurnool, in Original Suits Nos 9? 108, 9., 
97, 103 and 100 of 1911, respectively. 

Mr. K. Bamanath lihenai, for the Appel- 


ir P Cheuchiah, for Mr. T. Prakasam, and 
Swaninathan, for the Respondents. 

JUDGMENT. 

liPiSlVA Aiyak, J.-l had the great ad- 
Jage of a perusal of the judgtnen just 
, pronounced by my learned brother before 
egan to write the following opinion. 1 he 
ferial question for decision m these con- 
fed cases is whether in the moneys claini- 
e under the mortgage documents sued on, 

, plaintiff’s divided son possesses any 
erest notwithstanding the decree in the 
rtition suit. Original Suit No. 7 of 19U1 on 
3 tile of the District Court of Kurnool, 
jught by the plaintiff’s son against the 
lintiff. The decree. Exhibit B, in that 
f, Original Suit No. 7 of 1901, contains the 

ledule of properties, the partition of wliieli 
prayed tor in that suit. Item o5 of that 
B is “Decrees, account.s, docii- 
j, caaaini' and Ks. l.UUO is given 
j’ value of these incorporeal personalties. 



“Akirvffo of n. similar character 
Vagaira means things of » ^ 

nuite clear from the 

Sdecree, Exhibit B, that the suit brought 

by the plaintiff^ 8 Uit for par ition 

o( all the properties then belonging jora y 

hiS and to his father (the plaintiff) and 

It was never intended to reserve any property 
It was iiwvc . . igf igsue in the 

Exhibit ■ A, is “what is the net 

illueTf the defendant’s property?” 
jiment decided that the value ‘^e 
share in B schedule property was Rs. 1,210 
r„d gave a decree for that sum aganist t 
nlaintiff in favour of plaintiffs son. llie 
fower Appellate Court does not deny (see 
paragraph 3 of its judgment) that item 
05 of schedule B in the decree in the suit of 
1901 M include all the bond debts due to 
the plaintiff and plaintiff’s son. ^ I 

undeLand the judgments of ^he lovver 
Courts, they held that because the plaintiff 

in that suit (that is, the 
son through his next friend) and the defe^- 
ant in that suit fthat is, the present plaintiff) 
both treated the bonds as worthless, the 
value of the plaintiff’s son’s half share 0 
the family moveables was claimed in that 
plaint and awarded by the decree ^eluding 
the amounts of the present bond debts. The 
plaint bond-debts were not partitioned and 
remained the joint or common property of 
the plaintiff and his son. The plaiidiff says 
in his evidence that he has paid up the 
amount due to his son under the decree. I 
am unable to accept the view of the lower 
Courts on this point. Plaintiff s son s next 
friend did not claim any money for bis share 
„f the amounts which may be recovered 
under these bonds, because he believed that 
nothing could be recovered on these bonds. 
He treated tliem as of no value and consented 
to the Court allowing nothing to him speci- 
lieally for half tlie value of these b'^nds, 
Tlie Court (see Exhibit A) was not, in fact, 
asked to give more rhaii Rs. IZ-lO (including 
Us. 1,00U of which for the decrees, accounts, 
documents, and bond debts), and Hie Court 
did award tliat sum. As said m iMayne, 
paragraph 4W: “Every suit for parti- 
tion slmuld embrace all the joint family 

property" if all the property lies within the 

.same juri.sdiction, "unless some portion of it 13 
at the time incapable of partition, as for 
instance from being in the possession of a 
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mortgagee or is from its nature 

or is held jointly with jj; 

family, who have no interest in the family 

partition and therefore cannot be 

Lrties to the joint family suit 
*^^Where there has been a partition at , 
the presumption is that it was a complete 
one, and that it embraced the whole farnily 
property.” It follows that after such a 
partition, none of the parties to it holds any 
of the properties (till then held lomtly) 
along with any other party, unless the 
partition agreement or the partition award 
or decree itself provides for such joi 
holding or unless there has been accident, 
mistake or fraud in the uon-inclusion of 
some of the property at the division, i he 
usual concluding portion of a partition- 

deed is “hereafter there shall be only 
connection by blood between us but no 
connection as co-sharers in any ot tne 
properties till now belonging to us m 
common.” If property is afterwards found 
in the exclusive possession of one member ol 
the family and it is alleged that such 
property is still undivided and divisible, 
the proof of such an allegation rests upon the 
party making it. [Narayan Bahaji v. Bana 
Manohar (1).] Except on the ground of 
accident, mistake or fraud, therefore, there 
cannot be a second partition. It cannot be 
successfully disputed” unless in exceptional 

eases “that at the time of” ^ 

“all the assets are determined and divided. 
“All accounts should be presumed to have 
been taken with a view to ascertain the 
properties” to be divided, and the cash to be 
paid to the plaintiff’s son in full satisfaction 
of his claim in respect of his half share 
must be taken to have been arrived at 

after such a complete account. In 
Suit No. 47 of 1913 very recently decided 
by the First Bench, Seshagiri Aiyar, J., 
says; “Mr. Mitra in his Tagore Lectures, 
dealing with this special question, quotes 
from the Smrithis and commentaries to 
show that partial partition was unknown 
to Hindu Law.” As regards decided 
cases Sir Richard Garth in Badha Ghurn 
Bass V. Kripa Sindhu Bass (2) says: It 
seems indeed very doubtful whether 


CH7B. H. C. R. A. C. J. 153. 
(2) 6 0. 474, 4 0. h. % 428v 


by tbe Hindu Law any partial partition 
oE tbe family property can take place except 
by arrangement.’ In Yaidyanath AiyaT 
y.Aiyasamy Aiyar it wae clearly laid 
down that when once a partition was made, 
tbe presumption is that it effected a com- 
plete severance of interest.” lam clear that 
a co-parcener who wishes to get a partition 
of family properties has only a single cause 
of action in respect of all the joint proper- 
ties and hence it is that a suit for partial 
partition has been consistently held not to 

lie. 

Order II, rules land 2, of the new Civil 
Procedure Code, corresponding to sections 42 
and 43 of the old Civil Procedure Code are 

as follows:— . .. 

“1. Every suit shall as far as practicable 

be framed so as to afford pound for final 
decision upon the subjects in dispute pd 
to prevent further litigation concerning 

(1) Every suit shall include^ the 
whole of the claim which the plaintiff is 
entitled to make in respect of the cause 
of action; but a plaintiff may relinquish 
any portion of his claim in order to bring 
the suit within the jurisdidion of any Court. 

“(2) Where a plaintiff omits to sue in res- 
pect of or intentionally relinquishes, any 
portion 'of his claim, he shall net afterwards 
•sue in respect of the portion so omitted or 

relinquished. 

‘*(3) A. person entitled to more than one 
relief in respect of the same cause of action 
may sue for all or any of such reliefs] but if 
he omits, except with the leave of the Court, 
to sue for all such reliefs, he shall not 
afterwards sue for any relief so omitted.” 

Section 11 of the Civil Procedure Code 

(corresponding to old section 13) in explana- 
tions 4 and 5 says on the question of res 

jtidicata : — 

Explanation 4 “Any matter which might 
and ought to have been made ground of de- 
fence or attack in such former suit shall 
be deemed to have been a matter directly 
and substantially in issue in such suit.” 

Explanation 5:— “Any relief claimed in 
the plaint, which is not expressly granted 
by the decree, shall, for the purposes of this 
section, be deemed to have been refused. 

(3) 1 Ind. Cas. 4^8; 32 M. 191; 19 M. L. o 
L. T. 49. 
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Now if the plaintifE’s son represented by 
his next friend is taken to have omitted 
to sue in respect of these bonds (having 
according to the plaintiff’s evidence, which is 
accepted by the lower Appellate Court, known 
of the existence of these bonds), he has no 
right to sue again under Order II, rule 2, 
danse 2, claiming any share in them now. 
If he did not make the matter of these 
bonds a ground of attack in the former 
suit against his father, he ought to have 
done so and explanation -i to section 11 
makes his right to a share in the value of 
these bonds 7*. ^ If he did claim a 

relief as regards these bonds and if it was 
not expressly granted by the decree, it should 
be deemed to have been refused under ex- 
planation 5 to section 11 and in that view 
also the matter is mjitdicaln. If he did 
claim the relief and if, on account of that 
relief and of the relief as regards his share 
in the other moveable properties, a consoli- 
dated sum of Rs. 1,2 10 was awarded to him, 
then also he lost all further rights in these 
bonds and the matter is again res judicata. 
On all these grounds, I hold that the suit 
brought^ by the plaintiff alone without the 
plaintiff s son was not bad for non-joinder 
of parties and I would, reversing the de- 
cisions of the lower Courts, remand the suit 
to the Court of first instance for a fresh 
decision according to law. As my learned 
brother differs, the second appeals will 
stand dismissed (and with costs to the re- 
spondents who appear) under section 1)8 of 
the Civil Procedure Code, 

Napier, J.— Original Suit No. 08 of 1911 

was one of the six suits brought by one 
Kandum V’’enkataswmy on a mortgage exe- 
cuted by the paternal grandfather of defend- 
ants Nos. 1 to 7 in favour of the plaintiff’.s 
deceased fatlier. It was pleaded in defence 
that the plaintiff and his son were mitdivid- 
ed in respect of these properties and as such 
were entitled as co owneis of the suit ImiihI 
and that, therefore, the son was a necessary 
party. This contention was upheld by the 
District Munsif and on appeal by the Sub- 
ordinate Judge, and tlie suit has been accord- 
ingly dismissed, 


plaintiff as bis share in the partition suit 
brought by his minor son against him ia 
Original Suit No. 7 of 1901. The lower 
Appellate Court has held that the bonds were 
not taken into account in the partition and 
that, therefore, the plaintiff and his son are 
co-owners. It is argued here that there had 
been a final partition of all the family as- 
sets which is conclusive in the absence of 
accident, mistake, fraud, none of which can 
be put forward in this case. It is not quite 
easy to ascertain exactly what was done 
with reference to these bonds at the time 
of partition. One thing, however, is clear, 
namely, that they were regarded as waste 
paper in the light of the law as it was at 
that time, they being time-barred. The 
finding of the lower Appellate Court is against 
the plea of the plaintiff tliat his son sued 
for hi.s share in these bonds and that he 
paid off to his son the value of his half 
share thereof. This being a finding of fact 
is binding on me, and 1, therefore, do not 
examine the evidence as to what occurred 
at the time of the partition. We are press- 
ed with the argument that, as this was the 
minor s suit, and as the Commissioner pur- 
ported to divide everything that he believed 
to be of any value, and the plaintiff got 
a decree for a certain amount as bis share, 
everything that remained belonged to the 
father. This contention seems to me to go 
too far; for it amounts to this— that in a 
suit for partition the result will always 
depend on the question, who was the plaint- 
iff in the suit. On principle, I cannot 
accept this contention. Partition by suit is 
only one form of partition; and I fail to see 
why the right of the plaiittiff which arises, 
not out of a wrong, but out of natural 
rights sliould be determined by wliat 
might be called a mere matter of arrange- 
ment. It is quite conceivable that brothers, 
for in.stance, might agree to have their 
properly partitioned in a friendly suit, 
preferring that method to private partition! 
One brother, in such a case, would be se- 
lected us the plaintiff; and in that easel 


The most important question that ha.s been 
argued is whether tlie suit bonds are the 
joint properly of the plaintiff and his 
minor son, or whetiier they have fallen to tiie 


.see no rcascui, on piinciple, why any p 
perty which had -escaped partition shoi 
belong to the ilefeiMlunt. Tlio second ans\ 
i.s that I he jncposition goes too far, in tl 
it is adinitti'diy not correct where prope: 
has heen left out of the partition on certi 
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grounds above referred to. The ^s to 

Lrtition by a suit is summed up byjlr. 

Mayne in paragraph 493 as follows. 


“There may be a partition and distribu- 
tion which is intended to be final, but some 
part of the family property may have been 

overlooked, or fraudulently kept out of sight. 

In such a case, when the property is dis- 
covered, it will be the sub 3 eot of a fresh 
distribution.” It has not been contended 
before us that this statement of the law is in- 
correct; and it necessarily 
theory that what is not given to the plaint- 
iff must belong to the defendant, is no 

sustainable. ^ 

Another argument put forward was that 

these bonds, having been left in the posses- 
sion of the father defendant, must be deemed 
to be his property. I asked in vain for an 
answer to the question, what would have 
happened if the bonds had been taken away, 
at the request of the father, by his son as 
waste paper or if the Commissioner, appoint- 
ed by the Court to divide, had, by accident 
retained the bonds, also treating them as 
waste paper. I cannot, therefore, attach any 

weight to this argument. 

It is then suggested that the effect of 
the partition was to operate as an assign- 
ment by the plaintiff of all that was not 
allotted to him. No authority was quoted 
for this proposition and, in my opinion, 
partition by mutual arrangement operates no 
higher than a release by each party of his 
rights in the property allotted to the other 

It was then argued that if a small value 
had been put on these bonds, and a sum 
representing half their value had been allow- 
ed to the plaintiff by the Commissioner, he 
could not have claimed a share. I reserve 
my opinion on this point, but I see no 
analogy between such a position and that 
found by the lower Appellate Court, namely, 
that these bonds were not taken into account. 
The true proposition is, I think, stated in two 
cases decided by the High Court of Calcutta. 
InJogendra Nath Eai v. Baladeo^Bas W 
the following language is used; Although 
the entire property must be included in the 
partition, yet, if by mistake or by consent ot 

(4) 35 C. 961 at p. 968; 12 C. W. N. 127; 6 C. L. J. 
735, 


the co-owners, acting innocently and fairly, 
a partition of a portion only of their estate 
has been made, whether by order of the Court 
or otherwise, there is no reason why the 
Court should not grant a division of the 
remainder at the instance of one or more ot 
the co-owners.” This view was more broadly 
stated in a suit of this class, Bhmmm 
Prosad Shaha v. Jujpernaifi S/io/ia fol, and 
is founded on circumstances entitling a party 
to re-open settled accounts; The parties 
will not be concluded by the presumption 
of final settlement as to matters which were 
not contemplated by them or which were not 
in fact included in the settlements, though they 
existed at that time. The presumption 
is destroyed when the details of the settle- 
ment show that the matter in controversy 
was not included”. 

Although the language in Jogendra Na^ 
Rai V. Baladeo Das (4) may not cover the 
present case, this latter proposition is certain- 
ly wide enough and I do not think that the 
Judges intended that passage in the 
earlier case to be exhaustive, especially in 
view of the fact that Mr. Justice Mookerjee 
was a party to both judgments. At all 
events, I prefer the broader proposition; 

and assuming that a case like this does not 

come within the word ‘mistake’, I am pre- 
pared to add, to the exceptional cases stated 
by Mr. Mayne, the case where property, 
being deemed to be worthless, has not been 
taken into account, though its existence was 
well known to all the parties to the partition 
suit In this view, I must hold that the case is 
one of partial partition and that the property 
remains joint family property. 


Certain other arguments were put forward 
by Mr. Shenai which can be briefly disposed 

of, I do not think that, when once the 
parties have become divided in interest, the 
father can sue on behalf of his son; nor 
do I think it arguable that this suit can be 
treated as one for partition, it being impossible 
to find a joint cause of action in a suit on a 
mortgage and a partition suit. Such a suit 
would violate the provisions ot Order 11 ot the 
Civil Procedure Code. 

Lastly, it was also contended that the 
father could bring this suit and ask for his 

(5) 3 Ind. Cos, 241; 13 C. W. N, 309; 9 C. h. I 133, 
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half share, This, however, is clearly for- 
bidden by section 67 of the Transfer of Pro- 
pei’ty Act, which forbids a person interested 
in a part only of the mortgage-money from 
institnting a snitrelating only to a correspond- 
ing part of the mortgaged property, except 
where there has been a severance with the 
consent of the mortgagor. Vide also Parsotam 
Saranv.Mnh (6). In my view, therefore, 
the suit was rightly dismissed for want of 
parties. 

This appeal is, therefore, dismissed with 
costs as provided in the judgment of my 
learned brother. 



, Appeal dismissed, 
9 A. 68; A. W. N. (1886) 298. 


Revenue Court for a partition of his 1/lOth 
share in the village, Upon notice being 
issued to the recorded co-sliarers, the 

plaintiff Jagan Nath raised an objection 
to the effect that the village had already 
been privately partitioned, that a definite por- 
tion of it had been allotted to his share, and 
that that portion could not be partitioned 
again. He thus raised a question of 

proprietary title and the Revenue Court 
was competent, under the provisions of 
section 112 of the Land Revenue Act, 
either to try the question itself or to 
refer the parties to the Civil Court. 
It elected to adopt the latter course, 
and directed the plaintiff to bring a 

suit in the Civil Court to have a 



ALLAHABAD HIGH COURT. 
First Civil Appeal No. 198 ov 1914, 
December 7, 1915. 

Present:— 3 mtiee Sir P. C. Banerji, Kt,, and 

Mr. Justice Walsh. 

RAM NARAIN - Defendant— Appellant 

JAGANNATH PRASAD — Plaintiff - 

Respondent. 


U.P. land Ikrcnue Act (in of 190\) s. \12— Partition 
proceedingK—Ohjerthn tnkenhj plaintiff on ground of 
previous private partition- Question of proprietary 
title—Rcrenue Court, jurisdiction of to refer question to 
Civil Court for trial. 


An objection, in a partition proceeding carried 
on in a Revenue Court, to the effect that 
the village lias already been privately partitioned 
and that a deBnito portion of it has been allotted to 
the objector's share and that that portion cannot be 
]>artitioned again, raises a (piestion of proprietary 
title, and the Revenue Court is competent iimlertlie 
provisions of section 112 of the Land Revenue Act 
to refer the parties to a Civil Court, [ p. IHl eol 2 ] 


First appeal from a decree of the 
Subordinate Judge, Banda. 

Mr. Girdharilnl Aganvala, for tlie Appel- 
lant. 

Mr. Jogindra NathMnJierJG for the Re- 
spondent. 

JUDGMENT.— The plaintiff Japan Nath 

IS the son of one Sheo Dayal, who hnj 
a brother named Mata Din. Tlie defendants 
are the sons and grandsons of Mata Din 
The appellant Ram Narain applied to the 


que-stion of title raised by him determined. 
Thereupon the plaintiff brought the suit 
out of which this appeal has arisen, and 
the prayer in his plaint is that it may 
be declared that the plaintiff is, by virtue 
of the mutual partition, separately the 
owner m possession of an eight-annas share 
in muKra Gagauli according to the partition 

ckitlis, topther with all the rights and 
interests m the cultivated and uncultivated 
lands, fruit-bearing and timber trees and 
groves containing mango, mahna and other 
trees, which should not again be divided ” 
The Court below has made a decree in 
his favour, holding that a partition was 
effected in 1880, but that it was only 
what is known, as an imperfect partition. 

In this appeal the first contention raised 
IS that the Revenue Court was not 
competent to refer the parties to the Civil 
Court and that the latter Court had no 
jurisdiction to entertain the .suit. We 
are of opinion that this contention has 
no force. As stated above, a que.stion of 
proprietary title was raised and the Revenue 
Court was fully competent to refer the 
parties Ito the Civil Court. As to the 
merits of the case, the evidence is over- 
whelming in favour of the finding of the 
learned Subordinate Judge, Partition chittis 
were prepared and the lands were divided 
not as an arrangement for the distribution 
of profits, but as a division of the lands 
111 the village. The oral evidence is 
supported by the .l.islur Mi which is 
printed on page J of the appellants hook 
In our opinion the appeal is wholly 


185 


Vol. XXXII] 

MANINDEA CHANDRA NANDI V. 


INDIAN QASBS. 
duboa sundari dasta. 


without force, 
with cost^. 


We accordingly dismiss it 
Aj^ol dismissed. 


An y variation of rent reserved by a registered 
lease must be made by a registered instrument 
and oral evidence is inadmissible to prove such 
valuation, [p. 188, col. 2.] 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decrees Nos. 2993, 
3003, 3004 and 3005 of 1913. 
December 10, 1915. 

Pre 5 fin^:— Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

In No, 2993 

Honshu Maharaja MANINDRA CHANDRA 
NANDI BAHADUR— Plainiipf 
— Appellant 
verstis 

Srimati DURGA SUNDARI DASTA 

Dependant — Respondent. 

landlord and tenant— Landlord receiving reduced 
rent, whether precluded from getting rent stipulated for 
tnlecwe— Hajat-Ben^al Tenancy Act {VIII of 1K85), 
s. 29, contravention of— Agreement to pay full rent 
reserved in kabnliat on expiry of its term, 
during which large portion of rent to be hept in 
hajat, effect of— Evidence that rent was tiever realised 
at rate stipulated for m lease, value of— Instalments 
for payment of rent numerous, whether contrary to usage 

Agreement to accept reduced rent, consideration for — 

Evidence that stipulated instalments were never enforced, 

value of — Bengal Rf>nt Act (X of 1859), s. 21. 

The mere fact that a landlord accepted rent at a 
lower rate than that stipulated for in the kahuhat for 
some time, does not bind him to accept rent at 

that rate in future, [p. 1^8, col. 1 ] 

Burga Prosad Singh v. Rajendra Narain Bagchi, <11 

Ind.Cas.7l3; 10 C. L. J. 570; 37 C. 293; 

Prasad Singh y Rajendra Narayan Bagchi, 21 Ind. 
Cas.750;18 C. W. N. 66;(19U) M.W.N 1; ^ I. 
A 223; 16 M. L. T 68; l9 C. L. J. 95; 26 M. L. J. 2o; 
16 Bom. L. R. 42 (P. C.); 41 C. 493; Baijnath Prosad 
Sahu v. Raghunath Rai, i4 Ind. Cas. 81 (; 16 C. W. N. 
496, followed. 

The question, whether an agreement by an 
occupancy raiyat to pay the full rent stipulated for m 
a kahuliat on the expiry of its term, where during 
the term a large portion of that rent was to be kept 
in suspense {hajat), contravenes the provisions of 
section 29 of the Bengal Tenancy Act, does not 
arise in a case in which the term of the kahuhat 
expired before the passingof the Act. [p. 188, col. l.J 


An agreement is nonetheless oral because it is 
to be inferred from the conduct of the parties, [p. 
188 col 2.] 

Lakh'ifiiUah Sheikh y. Bishamhhar Roy, 6 Ind. Cas. 
577; 12 C. L. J. 646, referred to. 

Where leases are not registered oral evidence is 
admissible to prove any variation of the terms, [p. 
i 88, col. 2.] 

Whether an agreement made by a land- 
lord, on the expiry of the term of a kahuliat, to 
accept rent at a lower rate than that reserved in the 
kahuliat is unenforceable for want of consideration? 

[p. 189, col. 1.] 

The fact of payment and acceptance of rent at a 
reduced rate ever since the expiry of a lease (which 
reserved a higher rent) may be adduced as evi- 
dence to show that the parties never intended that 
the stipulation to pay the full rent was to be acted 
upon or in the alternative that there had been a 
waiver, [p. 189, col. 1.] 

The question of usage (as to the payment of rent in 
numerous instalments) arises only where there is no 
written agreement between the landlord and tenant 
under section 21 of Act X of 1859. [p. 189, col,'2.] 

Appeal against the decree of the District 

Judge, Rangpur, dated the 2Hh June 

1913, reversing that of the Munsif, Ist 

Court at Kurigram, dated the 5th July 

1912. 

FACTS material to the report are stated 
in the judgment. 

Sir Rash Behary Ghose (with Babus 
Hemendra Nath Sen and Sarat Kumar Mitter), 
for the Appellant.— The learned Judge has 
held that the original contract as contained 
in the Jcahuliats was varied by a new implied 
contract. No such oa.«e was made out by the 
defendant in her written statement. The 
only case made was that the stipulation to 
pay the full rent reserved in the kahuliats 
was never intended to be acted upon and 
was never acted upon. The Judge uses the 
word waiver, an expression which is 
much used but is hardly understood in its 
legal significance. The case of waiver or 
variation of the terms of a contract must 
be specifically pleaded, otherwise such a plea 
ought not to be entertained. The landlord, 
as a matter of indulgence or favour to the 
tenant, did not enforce the full rent stipu- 
lated in the kahuliats for some years, but 
that could not preclude the landlord from en- 
forcing the contract entered into by the tenant. 
No parol evidence is admissible to vary 
the terms of the kahuliats, some of which are 
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regisiend. Vide section 92 of the Evidence 
Act. Evidence from the conduct of the 
parties is no more than oral evidence. 
When one wants to vary the terms of a 
registered instrument he must do so by 
means of another instrument, but there is 
no such instrument, set up or proved. Even 
if it be held that such an agreement was 
made by the plaintiff to accept reduced rent, 
it is void for want of consideration. It is 
not proved nor even suggested that the 
tenant would have given up po.s3ession, if 
the plaintiff had not agreed to accept reduced 
rent. It might be argued by the other side 
that the hahnliats were taken with a view 
to evade the provisions of section 29 of the 
Bengal Tenancy Act. But the tenant here 
was not an occupancy raiyat^ he was a 
tenure-holder; even if he was an occupancy 
ra/‘^/a^, tlie terms of the hibnlints expired 
long before the passing of the Bengal 
Tenancy Act and the tenant is holding 
over. So the question as to the contravention 
of section 29 of the Act by means of these 
habuliats does not arise at all. When the 
agreement to pay the higher rent stipulated 
in the kabuUafs came into operation, the 
Bengal Tenancy Act was not in existence, 
so the agreement was not contrary to the 
provisions of any law at the time it be- 
came operative. The tenant is holding over 
on the original terms of the lease. 

The lower Court has held that the stipu- 
lation to pay the rent in 11 instalments 
is contrary to usage. But wlien this 
stipulation was made, Act X of 1859 was 
in force and under section 21 of the Act 
the question of usage cannot arise if 
there is a written agreement between tlie 
landlord and the tenant, lie referred to 
Rvftn Kanf: Bose v. Gnngadhnr Ihmuis (1), 
Pearee Mohfjn Mooherjee v. Brojo Mohnn 
Bose{2), Sheikhdilhnr v.lssur Ch'imlerUoy (;i), 
North Eastern Raihraij Conipann v. in, . I Hnsliugs 
{4:}, Morgan v. Rainsford (.V, Fd:erall 
Lord PartarUngton(6), Safish Chmtdrn Bnsn v. 
Kamini Mohan Ooswami (7). Lnkhatntlah 

(1) Marshall’a Ucpni-t 40. 

(2) 22 W. K. 428. 
f3) 21 \v. iim. 

(4) (1900) App. Cas. 200 at p. 20S; 60 L. J. Cli. 51(r 
82 L T. 429: 16 T. L. H. 32:,. 

(5) (1858)8 Irish K.| 29!). 

(Gj (1835) 1 Jones 431 (Irisli). 

(7) 7 Iml. Cas. 721. 


Sheikh v. Bishambhar Roy (8), Burga Prosad 
Singh V. Raiendra Narain Bagchi (9.), 
Burga Prasad Singh v. Rajendra Narayan 
Bagchi {10) y Baijnnth Prosad Sahuv. Raghu~ 
natk Rai (11), Romesh Chandra Biswas v. 
Ghulam Nabi Fakir (12), Sarat Chandra 
Sinha v. Nritya Qopal Biswas (13), 
Johoory LaU v. Bullab Ball (14) and distingu- 
ished the case of Beni Madbub Gorani v. 
Lahnoli Dassi (15). 

Babu D. N. Bagchiy for the Respondent.^ 
These cases are not cases of variation of an 
existing or subsisting lease, but of waiver 
of the original terms after the expiry of the 
lease and of entering into a new implied 
contract as found by the learned Judge. 
This implied contract he has inferred from 
the conduct of the parties in paying and 
acf'epting rent at a reduced rate for years 
together. When tenants hold over they do 
so on the terms of the lease that has 
expired. That proposition of the learned 
Doctor is not disputed; but this is subject 
to the qualification that it only holds good 
until the contrary is shown or proved. 
The payment and acceptance of rent for 
nearly half a century is evidence to 

prove that the parties by their conduct 
entered into a new contract after the 
expiry of the terms of the original kabuliats. 
The finding of the learned District Judge 
amounts to iiolding that the stipulation for 
higher rent after the expiry of the terms of 
the kabuliats was waived or that such stipu- 
lation was never intended to be acted upon. 
This is a finding of fact arrived at after con- 
sideration of the eviiience on the record and 
the conduct of the parties. It might be 
wrong or right, hut still it is conclusive in 
second appeal. The numerous cases cited 
by tlie other side lay down well-known pro- 
positions which are not di.sputed, viz., that 
tenants holding over contii\ue to hold on the 


(8) 6Iiul. Ciis. 577; 12 C. L. J. 6-W. 

(!)) 4 Iiid. ('ns:, 719; 10 C. L. .1. ‘,70; 37 C. 293. 

(10) 21 IimI. Cas. 750; 41 (.’. 493; 18 C. W. N 6 G‘ 
(1914) M. W. N. 1: 40 1. A. 223; 15 M. L. T. 68 ; 19 c! 
L. J. 95; 2(5 M. jj. J. 2.); 16 H(nu. L. U. 42 (P. C.) 

(11) 14 Iiul. ('as. SI7; 16 C W. N. 4')6. 

(12) 2!) tn>[ ('.K, MI7; \<) (\ \\’ X. bGT. 

(I3i S In.l (’as, 17; 19 (’. ),. .j. 0 S 4 
nt) .5i;. 102; 4 C. L. R. U ). 

(15) 6('. W. .V. 2i.‘. 
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terms of tbe expired leases and that oral 
avidence h not admissible to vary the terms 
of a registered instrament. But here the 
registered leases expired long ago and the 
tenant held over after the expiry and paid 
reduced rent, and the landlord accepted the 
lent for a number of years. So no question of 
variation of a registered lease does arise. 
The registered lease which is said to have 
been varied expired long ago and the 
tenant does not hold under that lease.^ The 
cases cited in support of the appellant s con- 
tention do not help him at all. The only 
oases which are applicable to the circum- 
stances of this case are those reported as 
Beni Madhub Qorani v. Lalmoti Bassi (15) 
and Mukunda Ghondra Sarma v. Arpan Alt 
(16) and the unreported case (Second Appeal 

No. 113 of 1909) decided by Mr. Justice 
Coxe on the 29th March 1911. The learned 
Yakil on the other side contended that even 
if there was an agreement to accept reduced 
rent on the part of the landlord, that agree- 
ment is void for want of consideration. This 
would be so, if the agreement were made dur- 
ing the continuance of the term of the lease 
reserving higher rent. But here the agree- 
ment was made after the expiry of the 
original leases— the tenants agreed to hold 
over in consideration of the landlord agreeing 
to accept reduced rent. The lower Appellate 
Ccurt has held on evidence that there was such 
an agreement and this finding concludes the 
appeals. As regards the contention that no 
case of a new implied contract was made in the 
written statement, my answer is that in the 
written statement there are set out sufficient 
materials for making such a case. 

JUDGMENT.- Three questions are in- 
volved in these four appeals. The first is 
‘whether the defendant-respondent is bound 
to pay the full rent reserved in the kabulia*s 
executed by her predecessor-in-title in favour 
of the zemindar now represented by the 
plaintiff-appellant; secondly, whether the 
defendant is bound to pay rent by 11 instal- 
ments as stipulated in the kabnk(^s\ and 
thirdly, whether apart from any stipulation 
in the kahuliats the defendant’s rent is liable 
to enhancement up to the limit of the cus- 
tomary rate if she is found to be a tenure- 

holder. 


The kahuliats in Second Appeals Nos. 2993 
and 3005 were for the term of one year 
each and were unregistered, and the 

kahuliats in Ncs. 3003 and 3004 were 

for five years each and were registered, the 
first two were executed in the year 1275 
B. S, and the last two in the year 
1280 B. S. 

It appears that before the kahuliats of 
1275 were executed, the zemindar applied to 
the Collector for measurement of the lands 
of the tenants under section 9 of the Bengal 
Act VI of 1862. The lands were measured 
and certain rents were assessed upon the 
lands found on such measurement. The 
zemindar then brought suits for kabidiats 
at the rents so assessed against some of 
the tenants. Some of the suits were decreed 
ex parte, and at least one suit appears to 
have been decreed after contest. The Court 
of first instance finds that the other tenants 
finding it useless to fight with the 
zemindar executed kahuliats in her favour 
and the kahuliats in the present cases were 
executed under those circumstances. It was 
stated in the kahuliats that the lands had 
been measured' and rent assessed according 
to the uniform rate prevalent from time 
immemorial in the pargana and the taluk. 
The kahdiafs were only for short terms and 
it w'as agreed that a large portion of the 
rent so assessed was to be kept in 
suspense {hajat) and the balance pay- 
able as the rent for the terra. ^ It was 
stipulated, however, that no objection was 
to be taken to payment of the full rent 
aft^^r the expiry of the term, when the 
amount of hajat would be added to the 
jama. 

The zemindar after the expiry of the 
terras of the kahuliats did not realise the 
full rent but continued to receive rent at the 
reduced rate all along. 

The plaintiff based his claim for rent 
at the full rate on the ground that 

it was stipulated for in the kahdiat 

as .also upon the ground that it was the 
rate prevalent in the pargana. 

The defendants denied the kahdiat and 
pleaded that even if the kabuUat was 

hona ^le, it was never acted upon or 
intended to be acted upon, and that they 


(16) 2 C. W. N. 47. 
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were not liable to pay rent at the fall 
rate or according to the Jdsts as claimed. 

The Court of first instance held that 
the defendant was a tenure-holder, that 
the habtihats were genuine and b'^na fidcy 
that the reduced rent was accepted after 
the expiry of the term as a matter of 
favour, that the defendant had failed to 
show that the stipulation in the kahuliats 
was not intended to be acted upon or 
had been waived and it was not the 
defendant s case that there was any sub- 
sequent settlement of tlie rent, and in the 
result held that the defendant was 
bound to pay the full rent according to 
the instalments mentioned in the kahuUah. 

On appeal the decision was reversed by 
the District Judge, who was of opinion 
that the acceptance of rent at the reduced 
rate for so many years put an end to 
the agreement to pay rent at the full 
rate and that the plaintiff, by his 
conduct in accepting rent at the reduced 
rate after the expiry of the terms, entered 
into a new implied contract varying the rent 
reserved in the kahuliats. 

The plaintiff has appealed to this Court 

and has raised the questions set forth 
above. 

regard to the fiist question, it is to 
be observed that the mere fact that the 
landlord accepted rent at a rednnt.rl rate 
than that stipulated for in the kalmliat for 
some time, does not bind the lessor to 
accept rent at that rate in future, as the 
reduced rent might have been accepted 
as a matter of indulgence which might 
be put an end to at any time. See 
Burga Frosad Singh v. Jtajendra K„rain 
Bagchi (y), on appeal Bnrgn Pm, ad Singh v 
Rajendra Narayan Bagrhi (10), Baijnath PraJ 
Sahn V. Raghunath Rai (H). As the terms of 

the Icabidiats m thefie cases expired before the 

Bengal Tenancy Act. the question whether 

the agreement contravened the provisions of 

section 29 of the Bengal Tenancy Act does 
not arise in these cases, assuming that 
the defendant is an occupancy ruii/af. it 
IS contended, however, on behalf nf ’ the 
respondent that the acceptance of rent loi- 
a very long time may be evideneo fnn. 
which a new contract may he inferred, and 
the learned District Judge Ims eonie to 


the conclusion, from the acceptance of rent 
at the reduced rate for a very long time, 
that there was a new implied contract 
between the parties, varying the rent re- 
served by the kahuliats. 

But under section (4th proviso) of 
the Evidence Act, any variation of rent 
reserved by a registered lease must be made 
by a registered instrument and oral 
evidence is inadmissible to prove such 
variation. The learned District Judge relies 
upon the conduct of the parties, but an 
agreement, as pointed out by Jenkins, C. J,, 
in Lakhatidlah Sheikh v. Bishambhar Boy (8),' 
is none the less oral because it is to be 
inferred from the conduct of the parties. No 
such evidence is admissible in the two ISecond 
Appeals Nos. 3003 and 3004, in which the 
leases were registered. 

In the other two cases (Second Appeals Nos, 
2993 and 3005) the leases were not 
registered and under section 92 of the 
Evidence Act, oral evidence is admissible 
to prove a subsequent oral agreement. 

It is contended, however, on behalf of the 
appellant that no subsequent agreement to 
accept rent at the reduced rate was set 
np by the defendant, nor could it have 
been set up having regard to the defence 
taken by her, ana that even if any such 
case had been made, the agreement could 
not be enforced being without considera- 
tion. It IS pointed out that the defendant 
did not allege that the tenants would have 
given up the lands had not the landlord 
agreed to the reduction of the rent, which 
might have formed consideration for the 
agreement, or any other consideration. 
KeJiance IS placed upon the case of Durga 
Frosad Singh v. Rajendra Narain Bagchi (9) 
where the learned Judges held that the’* 
agreement for reduction of rent was un- 
enforceable as beine without consideration, 
and upon the decision of tlie Judicial 
Committee in the same case, where their 
Dordships agreed with the view taken by this 
Court on the point. [See Ihrga Prasad 
oingh V. Rajendra ^arayan Bagchi (10) ] It 
was cmtomle.], the other hand, by the 
learned I leader for the respondent that 
as the atrreement set up in this case was 
after the exp.ry of the terms of the 

l'"';'l there was sufficient con- 

aideration for the agreement and the present 
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cases were, therefore, distinguishable. It is 
Tinnecesaary, however, to consider this ques- 
tion, as the defendant never set up any 
case of subsequent agreement varying the 
rent reserved in the original hahuUat. The 
defendant denied the hahuUat and in the 
alternative pleaded that the kabuUat was 
never intended to be acted upon, and 
was never acted upon. We are accord- 
ingly of opinion that the learned Juage 
is wrong in disposing of the case on the 
ground that there was a subsequent 
agreement varying the terms of the original 

kahuUat. 

The defendant, however, as stated above, 
pleaded that the stipulation in the kahuliat 
to pay the full rent was never intended 
to be acted upon, and was never acted 
upon. It waS' open to the defendant to 
take such a plea. In the case of B nt 
Uadhah Qorani v. Lahioti Dassi U5J 
Maclean, G. J., and Macpherson, J., held 
that evidence that since the execution of 
the kahuliat the tenant paid rent at a lower 
rate than that stated in the kahuliat, is 
admissible to show that the intention of 
the parties was that the kahuliat from 
the very first was not intended to be acted 
upon or that there had been a waiver 
of the strict terms of the lease. We agree 
with the above view, and we think that 
the fact of payment and acceptance of rent 
at the reduced rate ever since the expiry 
of the lease may be adduced as evidence 
to show that the parties never intended 
that the stipulation to pay the full 
rent was to be acted upon or m 
the alternative that there had been a 

waiver. 


PASTA. 


The Court of first instance held that it 
was not intended that the stipulation to 
pay rent at the full rate should be 
inoperative or that there bad been any 
waiver of the stipulation. The learned 
District Judge has not come to a finding 
on the point. It is true the defendant 
did not distinctly plead waiver m her 
written statement, but she relied on the 
fact that the stipulation was never 

acted upon and the question was gone 
into by the Court of first instance. We 
think, therefore, that the case should go 
back to the lower Appellate Court for ^ a 
decision upon the said questions: viz,, 


whether the stipulation in the hahuUat 
as to the payment of the full rent after 
the expiry of the lease was intended 
to be acted upon or in the alternative 
whether there was a waiver of the stipula- 
tion after the expiry of that lease. 

As regards the second point, vi\, whether 
the defendant is bound to pay rent in 
il instalments as stipulated in the kahuliat, 
we think that the learned District Judge 
is wrong in deciding the question against 
the plaintiff on the ground that there is 
no custom of paying rent in so many hsts 
in the pargana. The question of usage ^ can 
arise only where there is no written 
agreement between the parties, under 
section 21 of Act X of 1859. It is con- 
tended on behalf of the appellant that 
the fact that the landlord has not claimed 
rent according to the instalments for a 
certain period, does not preclude him from 
ever afterwards claiming rent according 
to the instalments stipulated for in the 
kahuliat. Here again we think the ques- 
tion may arise whether having regard 
to the fact that rent has never been 
realised according to the instalments as 
agreed upon in the kahuliat, the stipula- 
tion was intended to be acted upon. We are 
accordingly of opinion that this question also 
should be considered by the Court of Appeal 

belo^v. 

The point raises the question whether 
apart from the kahuliat, the plaintiff is not 
entitled to the rent claimed on the ground 
that it is the customary rate. The learned 
District Judge has not considered the 
question, on the ground that there was 
no express prayer in so many distinct 
terms for assessment of fair and equit- 
able rates of rent and that the Court 
of first instance dealt ouly with the plaintiff’s 
claim on the basis of the kahuliat. 

The plaintiff, however, as pointed out 
above, based his claim upon the kahuliat, 
as also upon the ground that the rent 
claimed was the rate prevalent in the 
pargana, and there was an express prayer 
that a decree might be passed for any 
amount that might be fixed by the Court. 
The second issue is sufficiently wide to 
cover the question, but the Court of first 
instance did not go into the question ap- 
parently because the claim of the plaintiff 
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based npon the hahiiUai was found in his 
favour. That Court found that the defend- 
ant was a tenure-holder, and it is contended 
on behalf of the plaintiff that if she is a 
tenure-holder, her rent may be enhanced 
up to the customary rate under section 7 
of the Bengal Tenancy Act. Having regard 
to the fact that this alternative claim was 
made in the plaint, we think that the parties 
should not be driven to a fresh suit, and that 
the Court of Appeal below should decide 
the question whether the defendant is a 
tenure-holder, and if so whether the plaintiff 
is entitled to the rent claimed on the ground 
that it is the customary rate, and if it 
is not the customary rate, what is the 
customary or fair and equitable rate to 
which the plaintiff is entitled. The Court 
below will, of course, decide these questions 
only if it decides that the plaintiff is not 
entitled to the full rent claimed on the basis 
of the kabidiat. Both parties will be en- 
titled to adduce further evidence on the 
point. 

The result is that the decrees of the 
lower Appellate Court are set aside, and the 
cases sent back to that Court for disposal 
according to the directions given above. Costs 
to abide the result. 

Decrees set aside; Cases remanded. 


security for producing aud placing his property at 
the disposal of a Court whenever required, [p. 191, 
ol. 1 .] 

Attachment of the property in default of suoh 
security being given does not confer title on the 
attaching creditor, [p. 19', col. 1.] 

Per Seshagiri Aiyar, J . — The object of rule 6 
(1) (6) of Order XXXVIII of the Civil Procedure 
Code is to give a control to the Court over the 
property and not to give a preferential right to the 
plaintiff who moves the Court over others who 
have claims against the debtor, [p. 191, col. 2j p. 
192, coll.] 

In order that a creditor should obtain a 
special charge upon some specifict par of the pro* 
perty under the writ of attachment, he must 
obtain some order giving him special right to or 
charge on a specilic part of the property, [p. 192, 
col, 1.1 

Pollard, In re, Pollard, Ex paiie (1903) 2 K. B. 41; 
72 L. J. K. B.509; 88 L. T. 652; 51 W. R. 453; 10 
Manson, 152, cited. 

The jilaintiff took out summons for attachment 
before judgment of certain properties belonging 
to the defendant who deposited a certain sum of 
money into Court as seciu'ity in order to prevent 
the attachment. The defendant subsequently became 
insolvent and then the plaintiff claimed to withdraw 
the money: 

Held, that, as the money was merely paid [as 
security for the production of the jiroperty and 
to render attachment unnecessary, the plaintiff did 
not acquire a charge on it and could not claim it 
m preference to the Official Assignee in whom the 
entire projierty of the defendant vested on liis 
becoming an insolvent, [p. 191, col. I; p. 192, col. 1.] 

Appeal from the order of Mr. Justice 
Bakewell, dated the 9th November 19U, in 
the Insolvency Jurisdiction of this Court, in 
Insolvency Petition No. 214 of 1913. 


MADRAS HIGH COURT. 

Origi.vai Siuf Aim'Eai No. 115 of 1914. 
November 15, 1915. 

Fresent'.—Siv John Wallis, Kt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 

T. ERRIKULAPPA CHETTY-Codniek- 

PeTITIONER — Ai’PEI.LANT 
lersus 

The official ASSIGNEE of MADRAS 
— Petitioner— Resi’ONI'Ext. 

Prveednir Code (.It'/ V of 190S), O. .V.V.Vr///, 
r. 5 (1) {\))^Atfaehmenf hejore judgment -Seciiiilij 
for prodnefion of properth^Attacliimj credilm^ irhellier 
acquires charge on moneg dcposIfed—liiMdieney 
of defendant—Chiiins of O^kial A^-shinec. 

Per WitUls, C. J.-Onlor XXXVIII, rule 5 fl) (6). 
of the Civil Procedure Code does not give a jilaiiititr 
a charge on the money funiislicd by a defendant u.i 


Mr. T. H. Vehkatarama Sastri (with him 
Mr. P. Venkatarnmana for the Appel- 
lant. 

Mr. D. Chamier (with him Mr. P. Kanda- 
sami), for the Re.spondents. 

JUDGMENT. 

WALL 1 ^, C. J.— In this case the appellant 
took out a summons, Exhibit A, for attach- 
ment nf certain properties before judgment 
under Order XXX\'JII, rule 5, of the Code 
of Civil Procedure, and by the terms of the 
warrant to the Sheriff, Kxliibit B, the 
appellant was called upon either to furnish 
security for Rs. 4,150 5 or sucli other sum as 
may be found sutlieient to satisfy the decree 
which may he passed against liim or to 
show cause why ho should not furnish 
security, and it was further ordered that the 

goods at his house should be attached until 
further notice. On this the bailiff returned 
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that the defendant had paid Rg. 4,150-5 and 

that amount had been paid to the Registrar, 

The defendant subsequently became insolvent 
and Bakewell, J., has held that the appellant 
is not entitled to the rights of 'a secured 
creditor in respect of this sum as against 
the Official Assignee, in whom the defend- 
ant’s estate has vested on insolvency. The 
order was applied for and made under 

Order XXXVIII, rule 5, of the Code of Civil 

Procedure, and the money paid by the 
defendant must be taken to have been 
ordered and levied as security to do what 
is specified in the rule, viz., to produce 
and place at the disposal of the Court, when 
required, the said property, or the value 
of the same, or such portion thereof as may 
be sufficient to satisfy the decree” reproduc- 
ing the language of section 484 of the old 
Code. It is plain that under the terms of 
the rule, the defendant is only ordered to 
give security to produce and place at the 
disposal of the Court when required the 
“said property”, which, with reference to the 
earlier part of the rule, must mean lus 
property within the jurisdictwn of the 
Court, or its value, or such portion thereof 
as may be sufficient to satisfy the ilecre^e. 
There is nothing in the language of the 
rule to give the plaintiff a charp on the 
money furnished as security for this purpose, 
and as, in default of the security being 
given, the property is ordered to be attached 
and it is well settled that such attachment 
before and after judgment does not confer 
title on the attaching creditor, it would, 
as pointed out by Mr. Chamier, be most 
anomalous that the plaintiff should acquire 
a charge on money which is merely paid 
as security for the production of the said 
property and to render attachment unneces- 
sary. In my opinion this contention was 
rightly overruled. The defendant subse- 
quently on 25th November 1912, obtained 
an order, Exhibit C, permitting him to 
draw the money so paid into Court by him 
on giving security for that amount, but 
before the security was given the case 
came on for settlement of issues, when m 
view of the admission in paragraph o ot the 
^ defendant’s written statement it was ordered 
that Rs. :;,C00 be retained in Court pending 
■ the decision of the suit. If, as already 
held, the appellant had no charge on tlie 
money paid into Court, there is, m my 


opinion, nothing in the order to give him 
one. I think, therefore, the learned Judge 
was right and the appeal must be dismissed 
with costs on the original side scale. 

Seshagiri Aitar, J.-I entirely agree. 
The main contention of Mr. Venkatarama 
Sastriar Avas that if tlie defendant furnished 
security by paying money into Court in 
obedience to an order issued under Order 
XXXVIII, rule 5, of the Code of Civil 

Procedure, that money must be regarded 
as having been paid to the credit of the 
suit. The learned Vakil conceded that if 
on failure to furnish security, the defend- 
ant’s properties were attached, the 
attachment will not create a charge in 
favour of the plaintiff. I am unable to 
see any distinction in principle between the 
two classes of cases. As pointed out by 
Ikir. Chamier, the acceptance of the conten- 
tion of the appellant Avould involve the 
position that a larger right was conferred 
by the Legislature on a plaintiff who was 
fortunate enough to secure his object at 
the first stage than was given to the 
person who was obliged to have recourse 
to the process of attaching the defendant’s 
properties. There is no justification for 
this differentiation on principle. But it 
Avas argued that the language of the rule 
points to such a distinction. ^^The operative 
clause directs the defendant “to profluce and 
place at the disposal of the Court when 
required the said property or the value of 
the same”. The security mentioned in the 
earlier clause is to be given to ensure this 
production in Court. The adjectival clause 
“as may be suflbcieiit to satisfy the decree , 
is intended to limit the quantum of Uie 
property to be produced, the object being 
that the defendant should not be deprived 
of more of his property than is required 
to satisfy +he final decree. The essence of 
the provision is to see that the defendant 
does not render the property unavailable to 
the creditor when and if a decree is obtain- 
ed. The provision is penal in its nature. 
It is to be enforced again-st the defendant 
only to prevent him from screening the 
property for his creditors. No doubt the 
attaching plaintiff would benefit by such 
an order; but the object of the law is not 
to secure his rights alone. I am, therefore, 
of opinion that the aim of the rule is to 
give a control to the Court over the property 


192 

HOHAMMAD QASIU ». SHBO UNO SWAMI JANGAM 

to eive a preferential right to 
the plaintiff who moves the ^oart over 

others who have claims against ‘>^8 

The learned Vakil for the appellant drew 
attention to the language of section 483 of 
the Act of 1882. I do not think that, even 
under the old Code, it was permissible for 
the attaching creditor to claim preference 
by virtue of his having obtained an order 
for security. Section 484 makes that clear 
There are no decided cases on the old 
sections or on the corresponding Order m 
the new Code. The case in Somhji Coovarp 
V. Kala Uaghunnth (1) is the nearest 
approach to a decision in favour of the 
appellant. In that case the attachment was 
after decree and a sale was ordered. On 
that date, the judgment-debtor satisfied the 
decree by paying money into Court. It was 
held that the applications for rateable 
distribution by the other decree-holders 
■were infructuous, as the attachment ceased 
to exist by payment into Court. Speaking 
for myself, I am not sure whether the 
position taken by the learned Judges in the 
Bombay case is correct. However that 
may be, I am not prepared to extend the 
ruling to cases where the law directs that 
the security shall be at the disposal of tlie 
Court. The decision in Pollard^ In re, Pollard, 

Ex parte (2), enunciates the true principle ap- 
plicable to such cases. The sequestration under 
which the money was brought into Court in 
that case corresponds to the attachment under 
our law. Lord Justice Romer says: “in 
order that the creditor should obtain a 
special charge upon some speciHc part of 
the property seized under the writ, he 
must go further, and must obtain some 
order giving him a special right to or 
charge on a specific part of the property 
To my mind these propositions are now free 
from doubt. Therefore, in an ordinary 
case like the pre.sent, the fact that the 
sequestrators had sequestrated money owing 
to the debtor by a banker would not give 
the creditor any right to say that '"the 
money was his property or that he Iiad 
any special charge thereon.” These observa- 
tions apply mutatis mutandis to the present 
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be 


case. The first contention must fi, , 
overruled. therefor 

It was next argued that the » 
obtained priority by reason of tl. 
the 29th January which G' * 

Bs. 2,000 be retained 

suit in view of the admission in^ 

5 of the written statement ” Tl 

order in favour . of the appellant'* 
payment to the credit of his suit^ T** 
intended to enable the debtor to t Ir 
a portion of the money nn ® ^^^y 

1 • r¥\ 1 


a poruon or cne money on cerfo* 
tions. The re.servation of the Lord^Jn 
in the case already cited would n , 
to such an order. I agree in th ^ 
proposed by the learned Ciiief Justice^ 

Appeal dismissed. 


ALLAHABAD HIGH COtJR'p 
FiKST Civi[, Appeal No. 47 1914 

December 20, 1915 

-Justice Sir P.C.Banerji Kt . . 

Mr, Justice Piggott * ’ 

MUHAMMAD (MSIM a.d’oth.hs-^ 

Dkfkndant.s— Appellants 

V6t*$US 

Sn Mahunt SHEO LING SWAMIJiNGAXf 

AND 0';><EliS-P,,AlNTlFKS-REspo,„E„, 
Construction oj ,h,c,n,init - Sale u , 
8 ii>rouii<liny — 

The mere fud uf the conditions on wh; . 
mortgnge can be redeemed bein.r “ 

notsutheieni (0 justify n Court ii. ° ig 

conclusion tl„u ll.c ' trnnsaclion 
to bo a inortjra^a. ,s a sale. A Conn ,, i 

The Hnn'hle Dr. S,in,Ier Lai fwitb I ■ 

"‘'a 

•a 1 1 j * > * iippeal arises out of a 

Sint brought hylho plaintiir for recovery of 
Bs. o.UUO and intere.st (herenn •/. 


(1) 12 lud. Cas. bll; 3G IJ. 156; 13 Bom. I K liqu 

{2) {1903) 2 K.B.4I;72L.J.K.B.50<)i83 L T 

i52i 51 W. K. -183. 10 Mansun, 152 ' 


I'eon lii^haqqlchaha 

into 
one 

, the 

] r j , ,, February 1910 thn 

of t ie other defomlnnt.s a deed of nsu- 

fi actuary mortgage for ILs, dO.OOO in res- 

Peot of a Imusc. The plaintiff wl.o is Z 


-'-P-t of , transaction entered h 
between the defeiulantcs a\..s 1 to S on ihc. 
part ami the dcfeiHlniit.s N,..s. T to 7 oiH 
ot er 0 „ u.e oth of February 1910 . 
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landlord of the site of the house, spates that 
the transaction was in reality a sale and not 
a mortgage and that he is entitled to ith of 
the amount of consideration^ according to the 
terms of a hahuliat executed by the par- 
son who originally took the site for building 
purposes and also according to custom. The 
Court behw has found against the plaintiff 
on the question of custom but it has held 
that the transaction was a sale. According 
to the terms of the hahuliat on which the 
plaintiff relies, zar’i-chaharum is payable in 
the case of a sale or mortgage by way of a 
conditional sale. If the transaction now in 
question is not a sale, zar-i-chaharnm is not 
payable under the terms of the kabuUalj in- 
asmuch as it is not a mortgage by way of 
conditional sale. We have, therefore, to see 
whether the transaction though it purported 
to be a usufructuary mortgage was in reality 
a sale. As has already been said, it is on 
the face of it a usufructuary mortgage. The 
learned Judge considered that as the terms 
upon which redemption can take place are 
onerous and as the transferors stated in 
their written statement that a transaction 
was iti reality a sale, it must be regarded as 
a sale. The learned Judge has also relied 
upon the evidence of Murgiya Pillay, one of 
the executants of the document. In our 
opinion the mere fact of the conditions 
on which the mortgage can be redeemed 
being onerous, would not be sufficient to 
justify the Court in coming to the 
conclusion that the transaction which 
purported to be a mortgage was a sale. We 
have to look to the surrounding circumstances 
also, but what are the circumstances in this 
case ? So far as we can see the executants 
of the document were heavily in debt 
and it is probable that they were prepared 
to mortgage their property with a right of 
redeeming it at the end of thirty years. 
We are not prepared to accept the state- 
ment of Murgiya Pillay that he intended to 
sell the house and that he was not aware 
that the document to which he affixed his 
signature was a mortgage, in face of the 
endorsement of the Sub-Registrar that the 
terms of the document were explained to the 
executants and they professed to have under- 
stood them. If the .statement of Murgiya 
Pillay is true the document had not his assent 
and, therefore, by virtue of this document 
there was no sale in respect of which the 

13 


plaintiff could claim zar-i-chahanim. There 
is no evidence from which we can infer 
that it was intended at the very outset of 
the transaction to be a sale in the guise of a 
mortgage-deed. The oral evidence adduced 
by the plaintiff proves the contrary. It seems 
to us to be quite probable that in order to 
evade payment of zar-i-chaharum to the 
plaintiff the parties to the transaction agreed 
that a mortgage should be effected instead 
of a sale, as in that case no zari-chaharum 
would have to be paid. 

Under these circumstances we are unable 
to agree with the Court below that the 
transaction was a sale. We allow the appeal, 
set aside the decree of the Court below and 
dismiss the claim of the plaintiff with costs, 
including in this Court fees on the higher 
scale. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

App0al prom Order No. 496 op 1914. 

December 16, 1915. 

Present: — Mr. Justice Sharfuddin and 
Mr. Justice Chapman. 

TULSl RAUT— Applicant— Appellant 

versits 

Sheikh NABI BUX and others— Auction- 

PHRCaASEaS AND DeCREE-HOLDER— 

Respondents. 

Execution— Auction sale sot aside — Auction-pnr- 
chasers, seueral^Some appealing against order setting 
aside sale, effect of, as regards auction-purchasers not 
appealing. 

When on an appeal preferred by one oftlie auction- 
purchasers at an execution sale, an Appellate Court 
reverses the order of the first Court setting aside the 
sale, the order of the first Court does not stand good 
even against the other auction-purchasers who did 
not appeal, [p. 194, cols. 1 & 2.] 

Appeal against the order of the District 
Judge, Mozafferpur, dated tlie 3lsb July 
P14, reversing that of the Munsif, 
Sitamari, dated the 23rd April 1914. 

Dp. Dwarhanath Mitter, for the Appellant. 

Uarihar Prosad Sinji, for the Re- 
spondent, 
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In re BiaAL SINGH V. BALWANT SINGH. 

JUDGMENT.- This is an appeal against 
the order of the District Judge of Mozafferpur, 
dated the Slat July 1914, setting aside an 
, order of the Munaif, dated the 23rd April 
1914. 

An application was made to the Munsif 
under Order XXI, rule 90, Civil Procedure 
Code, and section 47 of ilio Code, on the 
allegation that the ex parte decree in the 
execution of which the land was sold 
was obtained fraudulently and that tlie 
land was sold fraudulently, wliicli the decree- 
holder purchased himself in the name of 
his servant and relation Nahi Bux. The 
first Court held in favour of the applicant 
and set aside the sale on the grounds, first, 
that the decree on the strength of which 
the sale had taken place having been 
obtained fraudulently and having been set 
aside, all further proceedings after the 
decree were null and void; secondly, that 
there was fraud in the publication of the 
necessary notice of the sale which had 
caused inadequacy of price; and tJurdlij 
that tlie real purchaser was the decree - 
holder himself and that he purchased 
benami for himself in the name of Nabi 
Bux. The pui'clmser tliereupon appealed 
to the District Judge, who ha.s set aside 
the order of the Munsif. The order of 
the District Judge is now the subject of 
appeal. 

On behalf of the appellant, many grounds 
were taken in the memorandum of appeal; 
but the learned Pleader appearing for him 
has confined himself only to two grounds 
mentioned therein, namely, to grounds Nos. 
4 and 5. Ground No. 4 has no substance 
in it. There is a distinct finding of the 
lower Appellate Court to tlie effect tliat the 
auction-purchaser and the decree-holder 
iiave not identical interest and that the 
auction-purchaser was an innocent purchaser. 
He says: the reasons fur holding that he 
is the real purchaser and the auction-pur- 
chaser a benamiilar are insufficient and 
the auction-purchaser positively denies 
that this is so.” 

The 5tli ground is that there are three 
auction.purchasers. Two of them did not 
appeal to the District Judge. It is, tlierefort', 
contended that the sale, so far as tltc.se 
two men are concerned, should be set 
aside. AVe do not think that this can he 
done. It is really one sale in execution 


4 

of the decree and the property was knocked 

down to three individuals. It is impossible 
to make a division in the sale with regard 
to a portion of the property and to allow 
the sale to stand with regard to the other 

portion. 

For these reasons we dismiss the appeal 

with costs, two gold mohurs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

FULLBENCH. 

Civil Miscellaneous Application No. 355 ' 

OF 1915. 

December 21, 1915. 

Present Henry Richards, Kt., Chief 
Justice, Justice Sir P. 0. Banerji, Kt., and 

Mr. Justice Walsh. 

In re RISAL SINGH and others — 

Petitioners 

versm 

BALAVANT SINGH and others- 
Opposite Party. 

Alluhahiul Hiijh Court Rules, Ch. XVI, r. 22 — Rinj- 
ineiit of fee~Affi(lnvit — Payment by cheque of thirtl 
person, if sufi\''ieni^Civil Procedure Code (Act V of 
I90NJ, ss. 151, Appeal Priry Council —Pec rcf, 
if amended. 

An affidavit (o autlioiiticato the payment cf 
lees to a Pleader under rule 22, Chapter XVI, of the 
Higli Court’s Rules was tiled by an agent of the party 
and it was stated that the payment was made by 
means of a cheijue of a third person: 

Held, that tills was a sufficient compliance with the 
rules, inasmuch as the natural inference to be drawn 
from the words of the affidavit was that the agent 
wlio made tlie affidavit got the chetpio and brought 
it to the Pleader, [p. lOo, col. 1.] 

A High Court cannot amend a decree which is 
the subject-matter of an appeal to the Privy Council, 
fp. 195, col. l.J 

Application for amendment of decree. 

Mr. Howard, for the Petitioner. 

JUDGMENT.- In this application the 
applicant seeks in effect that tlie decree of 
this Couit should now be amended by dis- 
allowing a certain sum for costs, on the 
ground that the payment of the fee was not 
authenticated in the manner provided by 
rule 22, Chapter XA'J, nt' the High Court’s 
Rules. It is alleged that it necessary 

that (liere should he an allidavit made by 

the party' or his agent, whiihever i f them 
made the jawueiit, and that siuh an atl davit 
is ah.--'ent. There is an affidavit on the tile in 
wliicli the agent of the party states that the 
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payment was made and how it was 
made. In this affidavit it is stated that 
the payment was made by means of a cheque 
of Dr. Suresh Chander Banerji. The natural 
inference to be drawn from the words of 
the affidavit is that the agent who made the 
affidavit got the cheque and brought it to the 
Pleader. This, it seems to us, is a sufficient 
compliance with the rule. There is, however, 
a further objection to the present application, 
namely, that the application is made after 
the decree has been signed and sealed. In 
effect we are asked to amend a decree which 
is now the subject-matter of an appeal to 
the Privy Council. We think that the appli- 
cation is without force and should be rejected. 
We order accordingly. 

AppUcation rejected. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 438 op 

1912. 

August 4, 1915. 

Fresent’. — Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice Holmwood. 

BAL MAKUND RUIYA and others— 

Plaintiffs— Appellants 
versus 

MATI LAL BURMAN and others— 
Defendants — Respondents. 

MortgageSimple uiortgage—Mortgagor, ijcan create 
temncies—Possessory suit hj purchaser 'inde'- mortgage- 
decree— Lease, effect on— Lease-holder, whether can he 
ohliged to redeem. 

A simple mortgage does not, as a matter of con- 
veyancing, airest the mortgagor’s power of leasing 
in the ordinary course of management. Therefore, so 
long as nothing takes place which impairs the value 
or impedes the operation of the mortgage, the mort- 
gagor is quite within his powers in creating a 
temporary lease, [p. cols . 1 & 2.] 

Banee Pershad v. Reet Bhunjun Singh, 10 W. R. 325, 
followed. 

In a suit for possession by a purchaser under 
a mortgage-decree against a lease-hol<^er in 
possession who w'as not a party to the mort 
gage suit, it appeared that the leases under 
which the defendant held the lands in suit were 
created for 50 years and the plaintiff bought with 
notice of the leases and the person under whom 
he claimed had recognized the leases in the most 
unequivocal manner, and it was not shown that the 
mortgage was impaired in value or impeded in 
Operation by the leases; 


Held, that the leases oould not be treated by 
the plaintiff as inoperative and the lessee was 
under no obligation to i*edeem. [p. i98, col 1.] 

Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Hooghly, dated the 
6th of September 1912. 

Mr. B. C. Mitter, Dr. Sarat Chandra 
Basak and Babu Bepin Chandra Bose, for the 
Appellants. 

Sir Rash Behart Ghose, Dr. Dwarka Nath 
Hitter and Babu Baranashibasi Mookerjee, 
for Defendant No. 1. 

Babus Braga Lai Chakrararty and Mohmi 
Mohan Chatterjee, for Defendant No. 2. 

Babus Manmath Nath Mukherjee and Satin- 
dra Nath Mukherjee, for Defendant No. 15. 

JUDGMENT. 

Jenkins, C. J.— The contest of this appeal 
Is as to the respective rights of a purchaser 
under a mortgage-decree and a lease-holder 
in possession who was not a party 
to the mortgage suit. The plaintiff 
in this suit is the purchaser and the 
contesting defendant is the lease-holder. 
The plaintiff prays for possession or in the 
alternative that the lease-holder be directed 
to redeem. 

The other defendants are the mortgagors 
and former claimants under mortgages or 
their represeritatives. The two mortgagors are 
Debendra Narayan, who is represented by 
defendant No. 3, and ^his brother Upendra 
Narain defendant No. 4. These brothers 
were the sons of Joy Narain Saha, a Hindu 
governed by the Bengal School of Law 
who died before the mortgages to which I 
will next refer. On his death each of these 

brothers became entitled to ith share in the 

family property, their uncle, with whom we 
have no concern, being entitled to the other 
moiety. 

On the 3rd of May 1894, Debendra mort- 
gaged his ith of the property in suit to the 
defendant Srimati Iswari Uebi and Srimati 
Bhuhan Mohini Debi, the mother of defend- 
ants Nos. 7 and 8, to secure \U. 400 with 
interest at 2 per cent, per mensem willi 
monthly rests. 

On the 10th of January 1696, Upendra 
mortgaged his 1th share in the ri’operty to 
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Panchaiian Prosad Kundu, who is now repre- 
sented by defendants Nos. 10 and 11, to 
flecnre Rs. 1,900 with interest. 

On the 13th Jane l&9d, Debendra and 
Upendra mortgaged the property in suit 
to Upendra Nath Mukherjee, father of 
defendant No. 2, to secure Rs. 5,0u0 with 
interest. 

On the 3rd of October 1898, the two 
brothers again mortgaged the property to 
Upendra Nath Mookerjee to secure Rs. 15,000 

with interest. 

These are the mortgages with which 
we are concerned in this suit and I now 
pass on to describe what was done wdth 
them. 

On the 26th of May 1900, a suit. No. 41 

of that year, was brought on Debendra’s 
first mortgage, and on the &th of July 
1901 , a decree for sale was passed. The |th 

share of the property in suit was bought at 
the Court sale by Indra Narayan Pal, defend- 
ant No. 9. 

In 1904 Suit No. 57 of that year was 
instituted by Upendra Nath Mukherjee on 
his two mortgages and he joined as defend- 
ants Debendra and Upendra and their 
mother, the two ladies who were mortgagees 
under Ueben's 1st mortgage, Indra Narain 
Pal, the mortgagee under Upendia’s 1st 
mortgage, and F. N. Mailik to whom this 
last mortgage had been transferred on the 
22nd Octoljer 1900. 

In 1905 Suit No. 55 of that yetiv was 
instituted by P. N. Mailik on Upendra ’s 1st 
mortgage and the defendants to that suit 
were Upendra, Debendra and their mr>ther, 
the Kundus who had transferred to \\ N. 
Mailik the mortgage then in suit, Upendra 
Nath Mukherjee, the predecessor of the pre- 
sent contesting defendant, and others who need 
not be particularised. 

On the 30th June 1905, a decree wa.s 
passed in Suit No. 57 of 1!>04 brought by 
Upendra Nath Mukherjee and thert'by a «ale 
of the mortgaged properties was directed 
free from all incumbrances, and it was 
ordered that Indra Narain Pal should get 
payment first out of l(li of the sale-proceeds 
of the sum < f Us. , 2 6, due on account 

of the mortgage-ljoml d:ited the . rd May 
IbfU, with interest at the rate of the 
bor.d up to the 12th Augu.st 1901 and 
certain other sinns making a total of 


Rs. 2.305-7-0. Similarly Rs. 7,670 odd was 
directed to be paid in respect of the mort- 
gage of January 10th, 1896. There then 

followed a power to redeem. 

On the 23rd May 1906, a decree in the 
suit was passed directing a sale subject 
to the 7 noknrari manra^i right and the 
paitas there described. And it was noted 
that Upendra Nath Mukherjee had obtained 

a decree in Suit No. 57 of 1901. 

On the 17th June 1907, the property in 
suit was put up to sale in Suit No.^ 7 
of 190 1 and was bought by the plaint- 
iff Balmakunda Ruiya at Rs. 30,000. A 
deposit of Rs. 7,500 was paid and after 
the balance had been paid, the sale was 

connrmed. 

Difficulties as to possession followed with 
the usual seciuel of criminal proceeding and 
ultimately on February 23rd, 1911, this 

suit was instituted. Tiie suit was heard 
by the Subordinate Judge, 2nd Court, of 
Hooghly. 

By way of defence the lessee, the contest- 
ing defendant, relied on certain leases 
which, according to them, either vested 
in him a title paramount or had become 
binding on the plaintiffs by recognition or 
otherwise. The lessee also claimed that the 
suit was barred against him by limitation, 
and advanced other defences. 

The result of the trial was that the Sub- 
Judge decided in effect as to the bulk of the 
property that the lessee would only resist 
the plaintiffs’ claim for possession by redeem- 
ing the property on the terms stated in the 
Court’s decree. 

According to those terms the le.ssee had 
to pay Rs. 2,172-14-0 in redemption of the 
1st mortgage and Rs. 6,(;0-11-2 t; in re- 
demption of the 2nd mortgage, but the 
plaintiffs' claim for Interest after the 
contirmation of the sale under the decree in 
Suit No. 57 of 1901- was dismissed. 

Neither party uas satisfied with this 
decree aid so the plaintiffs have appealed 
and the defendant has Tiled cross-objections. 
To iippuciate the pi ints at i'-sue, it is 
otce.v'aiy t" '-hstive tho ('ates I'f the leases 

on whii'li tluMh leJidaid le.’"ee i elies, ^oine 
jmriort to ha\e 1 een tianshured and the 
rest have ' cen granted direct to the 
le.^^'e'^ [ n.decess(>r. Tliose said to have 
been Iransfeiicd may 1-e eiiminaled from 
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discussion, for the contesting parties have 
come to the following arrangement regard- 
ing them; **lt is agreed between Mr. B. 

0. Mitter on behalf of the appellants and 
Sir Rash Behari Ghosh on behalf of the 
respondent that the tenancies to which 

the hahalas of 14th March 1888 and 9th 
November 1903 relate came into existence 
prior to the mortgage of 3rd May 1894 and 
that no notice to determine the same has 
been given, but this Court is not to affirm 
but to leave open whether those leases are 
niaurasi mokarari or not, so that if necessary 
that point may be determined in subsequent 
litigation.” As a result of this the decision of 
the Subordinate Judge dismissing the suit in 
relation to the property comprised in these 
tenancies is to be confirmed on this ground, but 
on this ground alone. The direct leases are 
dated the i?7th of October 1894 and the 
17th of January 1895 and two, the 22nd of 
November 1897. Thus it will be seen that 
all are subsequent to the 1st mortgage and 
the last two are subsequent^ to the 2nd 
mortgage. But no cross-objection has been 
preferred as to these la.st two, so that the 
only contest is as to whether the Ist two 
prevail over the plaintiff s right to 
possession. These leases are each for 50 
years with an option of renewal for ten 
years and it has not been, nor could it 
bft, maintained that the leases did not at 
least entitle the lessee to redeem. But 
the lessee maintains that he is entitled to 
retain possession without redeeming the 

plaintiffs. ^ 

The relative positions of a mortgagee ana 

of a tenant under a tenancy created by the 
mortgagor after a legal mortgage are ovell 
settled in England, but it would be a 
mistake tn apply these English rules to the 
relations resulting from an Indian simple 
mortgage. The rule of Keech v. Hall (l), 
the leading English case, is one of con- 
veyancing but under a simple mortgage, the 
mortgagor does not part with possession, and 

the right of a mortgagee is merely to cause the 
mortgaged property to be sold for the pay- 
ment of his debt, 

And so we find that a simple mortgage 
does not as a matter of conveyancing arrest 
the mortgagor’s power of leasing in the 


ordinary course of management. Thus in 
Baneo Pershad v. Beet Bhunjun Singh (2), 
it was decided, and the propriety of the 
decision has never been questioned, that 
as long as nothing took place which impaired 
the value or impeded the operation of the 
mortgage, the mortgagor in creating a 
temporary lease acted within his powers. 
This a.spect of the case was not developed 
as fully as it might have been at the 
trial. It has not been shown that the 
first mortgage was impaired in value or 
impeded in operation by the first two 
leases. There is no evidence ns to what 
class of lease is ordinarily granted in the 
case of properties such as that in suit, 
and the only restriction on leasing 
mentioned in the mortgage is against the 
granting of a hayemi manrasi. The im- 
pugned leases do not come within that 
description. 

We learn from the Commissioner's report 
that ‘*the disputed land is situated in the 
town of Salkia adjoining the Bandaghat and 
appertains to a very thickly populated and 
important commercial quarter of the town, 
lying as it does exactly on the river Hooghly... 
Over the disputed land and that on the 
north of it there exist the jnte press 
and godowns of the defendant." And so the 
lease involved building operations. At the 
same time the first mortgage was only for 
Rs. 400, and the view of the Subordinate 
Judge was that it could not be said that 
the mortgage security even of the 1st and 
2nd mortgages became insufficient by the 
execution of these leases. Nor can it be 
urged that the plaintiffs have been taken 
by surprise, for the lower Court has 
held that the purchaser bouglit with 
notice of the leases, and no attempt has 
been made to impugn the correctness of 
this finding. 

Moreover no complaint was made by the 
1st mortgagees or by Iiidra Narain who 
purchased under their decree. 

On the contrary, Indra Narain under wlioin 
the plaintiff's claim so far as they rest on the 
first mortgage, recognised and adopted the 
leases in the most unequivocal manner, for he 
brought a suitexpressly on them and obtained 

a decree. 


(1) (1778) 1 Dough 21; 1 Sm. L. C. 511; 99 E. U. 

kl 


(2) 10 W. U. 325. 
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This suit was instituted in the Court of 
the Munsif at Howrah in 1907 and thereby 
rent was claimed and recovered on the 
registered kahuliatsoi^ the '27th October 1894 
and the 17th January 895. And before 
this rent was also paid to the Receiver 
appointed in Suit No. 57 of 1904, the suit 
in which the plaintiffs’ purchase was made. 
In view of these facts I do not think the 
two leases of the 27th October 1894 and 
the 17th January 1S.^5 can be treated by 
the plaintiff as inoperative, and I hold 
that the lessee is under no obligation to 
redeem. Mr. B. C. Mitter at one time 
thought that the lessee had made an 
admission as to boundaries favourable to 
liim, but in this he was manifestly mis- 
taken. 

The result then is that the decree of tlie 
Sub-Judge will stand as to the plots com- 
prised in the mortgage of the 16tb January 
1896, for as to these no appeal has been 
preferred, but it will be subject to a 
modification to wliicli the plaintiffs assent, 
as by an oversight tlie decree has been 
so expressed as to give rise to possible 
error. The decree as drawn directs that 
“the plaintiffs will be entitled to get a 
decree for foreclosure against defendant No. 1 
with respect to tlie land covered by tlie 
third and fourth leaser dated the 22i)d 
November 1897 and the 22nd November 
1897 respectively. This must be altered by 
substituting the words covered by the 
mortgage of the 16th of January 1806.’’ 
In view of the statement made on behalf 
of the lessee that he does not propose 
to redeem the mortgage of the 16th January 
1896, it becomes unnecessary to consider 
whether the Subordinate Judge erred in dis- 
allowing interest up to the date of the suit. 
There will be a statement to that effect 
embodied in the decree. 


The result then is that the plaintilTs' claim 
is dismissed as to the plots comprised in the 
tenancies to which the kahnlns l4th March 
1888 and 9th November 1908 relate, that is 
to say, to plots measuring 8 rnffas and 7 oiflos 

6 chhitfaks am\ in this connection there will 

be embodied in the decree tlie terms to 
which the parties have agreed. 

_ Theplaintiffs’ claim will also be dismissed as 
to the plots comprised in the leases dated the 
27th October 1894 and 17th January 1895 


and measuring 7 cottas and 2 bighns and 8 
roHas respectively. 

The rest of the Subordinate .Judge’s decree 
will stand with the variation which I have 
indicated. The appellants must pay the 
defendant No. 1 half his costs of this appeal 
and two gold vuhurs as hearing fee to each of 
the defendants Nos. 2 and 15. 

Holmwood, J. — I agree. 

Decree modified. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1932 oe lOH. 

November 22, '9 15, 

Present: Mr. Justice Sadasiva Aiynr and 

Mr. Justice Napier. 

TIRUVENGADA KONAN— Plaintiff- 

Appellant 

versus 

VENKATACHALA KONAN and othees- 

Defendants — Respondents. 

J/iit'Uord find leiiGnf^Lcaac — Tiespmtucr— Adverse 
po>i>irnsion--R'VPmonri\ whether enn sue for declnration 
of title— Cause of action— Decree for "forinaV posses- 
shu— Civil Procedure Code (.IcM' c*/ lOilSi, 0. XXI, 
r. 30. 

IVliciu (luring the currency ot'a lease tlie defemlauts 
took possession of the suit lands not only adversely 
to the tenant, hut also chitiiina: adverisely to the re- 
veisionary rights of the plaintiff landlord: 

//(’/(/, (1) that inasmuch ns the plaintiff's right (tf 
reversion was affected hy such adverse occupation, ho 
liad a cau>;‘ of action against the trespassers oven 
during the cuiTency of the lease: [p. 199. col, 2.] 

(2) that he was eotitled to a decree declaring his 
title to the lands and giving him “formal” possession 
thereof hv the proelamation of his reversioimrv right, 
[p. 199, Jrd. 2.J 

S'nnui Anini'tl v. 1 V//<m/VU Sc'/ia/v/n juni, 20 Tnd. Cas. 
;U7: 29 M L .1. 2.33; '0 M. h. T. 032; (191*.) M. W. 
N. 12; 1 L \V. 1047, refciTcd to. 

Situ It'imv. Itioi l.'il, H A. U') (!•'. B.); A. W. N. 
(IH9(.) 11)2, followi-d. 

Second appe:il against the decree of the 
Court of tlie Subordinate Judge of Tanjore, 
in Appeal Suit No. 455 of 1913, preferred 
against that of the Court of the 
District Munsif oi Tiruturaipnndi, in 
Original Suit No. 68 of l!'l2. 

lACiS. — IMaintilT was a landlord; defend- 
ants \os. 1 and J were ti e^passers, Defemlant 
No. 3 was a le^st-e liohling under a lea.se 
for three years friun plaintilT. During the 
:‘urreni‘y Ilf ( lie lease, tlieilelendauts Nos. 1 and 
- g(tt into possession of ( lie land in collusion 
ivitli deleiidant No. 6 ;uul denied the title 
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of%& plaintiff and asserted that he was 
only a h^amidar for ■ the real owner. The 
District Munsif held that the title of the 

plaintiff was proved and that he had a cause 
of action to sue before the expiry of the 
lease, and decreed the claim. On appeal, 
the Subordinate Judge held that though 
plaintiff had title he could not sue for posses- 
sion during the currency of the tenancy, 
and dismissed the suit. The present appeal 

is against that decree. 

Mr. G. y. Ananthahishia Aiyar, for the 

Appellant. ^ 

Mr. T. B. Venkatarama Sastrit for tlie 

Respondents. 

JUDGMENT. 

Sadasiva AiYAit, J.— Mr. Justice Haniiay 

and myself held in Somai Aminal v. Vellayya 
Sethurangam (1) that where a landlord U) 
is. under an obligation to put his 
(B) into khas possession of the lea.sed land, 
he (A) is entitled to succeed in a suit 
in ejectment brought against a trespasser 
even if the suit was brought during the 

term of Fs tenancy. , . i i 

In this case, however, the plamtift naci 

put his tenant (the 3rd defendant) into 
possession and hence had discharged Ins 
obligation as landlord to let the 3rd 
defendant into actual possession. But the 
plaintiff has a reversion in the phunt 
lands and he might be said to have been 
dispossessed of that reversion, when the 
defendants Nos. 1 and took possession of 
the lands not only adversely to the tenant 
(the 3rd defendant), but claiming adversely 
to the plaintiff’s reversion. 

In such a case, iSiYa Barn V. Bam Lai {Z} 
decide.s that the landlord can be put in 
possession of his reversion by the passing 
of a decree against the trespassers in the 
form indicated in section 264_ of the old 
Civil Procedure Code corresponding to Order 
XXI rule 36, of the new Civil Procedure 
Code! I do not think it is necessary to 
adopt the rather too broad view indicated 
in certain passages of the judgment of 
Sundara, Aiyar, J., in the case of 
Gheityv. Sim^'aveln Qdayar (o) that Oie 
landlord even in such a case is entitled 
to khai> possession from the trespassers.; 

[The. ease Sita Bam v. Bam Ld (2) is not 
^ (1) 26 Ind. Cas. 347; 29 M. L. J. 233; lb L. 1. 

B32* (1915) M. W. N. 12; 1 L. W. 104<. 

(2) 18 A. 440 (F. B.); A. W. K. (1896) 162. 

(3) 15 Ind. Cas. 146; (1912) M. W. N. 669. 


referred to by Sundara Aiyar J. in his 
judgment,] Mr. Vonkatarama Sastriar for 
the contesting respondents (defendants Nos. 1 
and 2) argues that the landlord is entitled 
only to a declaratory decree and that 
a decree granting possession of the reversion 
in the form indicated in Order XXI, rule 
36, Civil Procedure Code, is nothing more 
than a decree declaratory of the title of 
the plaintiff to his reversion, which decree 
he argues should not be given to him at 
this stage. I think that though the 
distinction between a decree declaring the 
landlord’s right to his reversion and a 
decree giving Idm poesemon of his rever- 
sionanj rigid in the lands might be fine [see 
Ghulam Hussain y. M nkammad Hussain (4), 
where existence of the distinction seems to 
be ignored], the said distinction is a leal 
one. For it may be argued that a mere 
declaratory decree against a trespasser 
will not prevent the limitation period from 
running on, whereas a decree for possession 
of the reversion, properly executed, will 
nullify the effect of 'the adverse possession 

of that reversionary right by the trespasser 

during that period (at least) which elapsed 
before the possea.sion of the reversion was 

so obtained in execution. 

I think that on the facts found in this 
case, the plaintiff’s suit should not have 
been dismissed wholly, though he sued for 
khas possession which he wa.s not entitled 
to get during the period of the 3rd 
defendant’s lease. 

Relying on Eissesuri Babeea v. Baroda 
Kanta Boy Chowdry (5) and Sita Bam v. 
Bam Lai .(2), 1 would give a decree 
declaring the plaintiff’s title to the lands 
as against the defendants Nos. 1 and 2 and 
giving him what is called “formal” posses- 
sion of the land by the proclamation of 
his reversionary right (namely, the right 
to obtain khas possession of the lands at 
the end of the term and to be obtaining 
rents from the 3rd defendant during the 
term of the lease). The claim for mesne 

profits will be disallowed. 

The parties will bear their respective 

costs throughout. 

NAiMiii:, J.- lagree. 

Apped alloired-, Suit decreed. 

(4) 2 Ud-Cas. 209; 31 A. 271; 6 A. L. J. 177. 

(.5) 10 C. 1076. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1472 

OF 1914. 

December 22, 1915, 

Present: — Mr. Justice N. R. Chatterjea and 
Mr Justice Newbould. 
CHANDRADArA SEN — Defendant No. 2 

— Appellant 
I'ersns 

BHAGABAN CHANDRA SEN and otiiers 
Plaintiffs and Defendants Nos. 1 and 3 

— Respondents. 

Contract Act fIX of 1872), s. 69 ‘*Person hound to 
pay," meaning of^'Terson interested in payment," 
meaning of— Bent, a first charge— Purchaser of tenure, 
tiuhility f’f, to pay arrears of rent accruing before 
pii rchase— Contribution, suit for. 

One wlio is not personally liable to pay but to 
nlioso land liability is attncliod, is a person “bound 
by law to pay” within the meaning of section 69 of the 
Contract Act. [p. 2iH, col. I.] 

A person w'hose laud would have been sold liad he 
not made a payment, is “interested in the payment 
of money” within the meaning of section 69 of the 
Contract Act. [p. 201, col. 2 ] 

Mothoorav iflt Chuttopadhijn v. Kristo Kumar, 4 C. 
369, followed. 

Rent is, by operation of law, the first charge on a 
tenure and the person wlio purchases the same at an 
e.vccution-sale must, in the absence of anything to 
denote the contrary, be taken to purchase it charged 
w’ith the rent due at the time of its purchase and 
tlicro being no privity between him and the judgment, 
debtor, lie cannot recover fnini tlio latter the money 
wliicli he is obliged to jiav for the rent so due. fi) 
201, col. 2. J * ' 

}[oharftnee Djsya v. Hareirha Lai Roy Chowdrij 1 
C. \y X. 4i)S, apfilied 

Peary Mohan Mukhopo lhija v. Srerram Chandra Bos^, 

6 C. \V. N 794 and Manin lra Chandra Xandij v. 
Jnmuhlr Kumarl, 9 C. W. X. 67t'; 32 C. 643, followed.' 

SreeinnthjJogcmaija Dassi v.dirindra Xath Mukherjec 
4 C. W. N. 590, and Gobindo Cli'inihr Chuckerbufty v. 
Basant Kumar Chnderhntty, 3 C. W. X. 384, referred 
to and explained. 

Tlieplaintiff iindthe defendant Xo. 1 were cO'Sharers 
of a taink. The share of tlie defenilant Xo. 1 was par- 
chased by the (h'fendant Xo. 2 in exeeiition of a morf- 
gago.fleeree. Prior to the piiieliase of the defendant 
Xo. 2. the landlord had obtained adeeret' tor arrears 
of rent, and after the purchase by the defeiidaul Xi>. 

2, l>ul iiji tlie trf/uA’ to salt' in ('.xeeution of the rent 
decree. Hio jilaintill' deposited the entire ainoiint due 
to the landlord and saved the fatnk. He then hruuglit a 
suit for contribution against defemhuits Xos-. 1 and 2; 

Held, that the jilaintitT wa.s entith'd to a decree for 
contribution against the defendant Xo. 2, and the 
defendant. Xo. 2 could not raise the question oi ilu- 
liability of tbo defendant Xo. 1 for plaintiff s claim 
V'hen the plaintiff did not insist upon bis claim 
against the defendant No. 1. [p. ff02, cols. ] d; 2.’ 

Appeal against the decree of the Addi- 

tioiial District Judge, Tipperah, dated the 

28th February 191-]., confirming that of the 

JIunmf, Kasb'ff, dufcllthe 18th JamiavylDlb’ 


Babus Sarat Chandra Boy Ckowdhury and 
Sasadhar Roy, for the Appellant, 

Babus Birindra Chandra Das and Upendra 
Kumar Bop, for the Respondents. 

.lUDGMENT. — This appeal arises out of a 
suit for contribution. 

A preliminary objection has been taken 
to the bearing of the appeal on the ground 
that the suit is of a nature cognizable by 
the Court of Small Causes, and does not 
come within Article 41 of the Second Sche- 
dule of that Act. It is pointed out that the 
plaintiff’s case was that he was a tenant 
under the defendant No. 1, and he sued to 
recover from the defendants the whole 
amount paid by him to save the property 
a portion of which was held by him as a 
tenant under the defendant No. 1; in other 
words, he denied any common liability with 
the defendants which is the foundation of 
a suit for contribution. That no doubt 
was the plaintiff’s case, but there was an 
alternative case, t’iV.,that if the plaintiff was 
held liable to contribute then a decree for 
proportionate amounts might be passed 
against the defendants. 

The Court of first instance held that the 
plaintiff was a co-sliarer and liable to contri- 
bute and on that footing gave a modified 
decree to the plaintiff. The plaintiff did 
not appeal against tliat decree. Under the 
circumstances we are of opinion that the suit 
is one for contribution by a sharer in joint 
property in respect of a payment made by 
him of money due from a co-sharer, and is 
exempted from the cognizance of Small 
Cause Courts under Article 41 of the Second 
Schedule of Act IX of 1887. The prelimi- 
nary objection is accordingly overruled. 

As regards the merits of the case, it must 
be held upon the findings arrived at that 
the plaintiff and the defendant No. 1 were 
co-sliarer.s of a ialnk. The share of the 
defendant No. 1 in tlie taluk was purchased 
by the defendant No. 2 in execution of a 
niortgago-decive in 1908. Prior to tlie pur- 
chase of the defendant No. 2 the land- 
lord of the *aluh had obtained a decree 
for anoar.s ot rent of the taluk and 
after tho purclia.se by defendant No. 2 put up 
tbo fah‘k to .sale in e.\eeiition of the rent- 
decree, when the plaintiil deposited the en- 
tire amount due to the landkni and sUved 
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tbe ialuh. He then broaght the present 
suit for contribution. The Court of first in- 
stance passed a decree against the defend- 
ant No. 2 and the other co-sharers and 
that decree was confirmed on appeal. 

The defendant No. 2 has appealed to this 
Court and it is contendeil on his behalf 
that as the rent-decree obtained by the 
landlord was for a period prior to the date 
of his purchase, he was not a person hmiud 
hy law to pay^' (any share of the rent) within 
the raeaningof section 69 of the Contract Act. 
It is true he was not personally liable for the 
rent for the period prior to his purchase, but 
the taluhy a share of which was purchased 
by him, was liable to be sold in execution 
of the decree. In Mnthnoramth Oh Hopadhya 
V. Kristo Kumar Ohose (1), it was contended 
that the section applied only to cases where 
there was a personal liability for the debt, 
and did not apply whereas in the present 
case the liability attached to the land only. 
Markby, J., in overruling the contention said 
as follows:—* ‘Now, I think it is rightly ar- 
gued that taking that section by itself, it is 
possible to say that that section only applies 
to cases where the person who is there 
called the other’ was personally liable for 
the debt, but it is clear from the illustra- 
tion that that is not the intention of the 
Legislature. The illustration gives the case 
of a lessee paying off revenue due to Go- 
vernment; but the liability to pay revenue 
due to Government is not a personal liability 
of the zemindar, but a liability which is 
imposed upon the zeniindar^s land. It is, 
therefore, clear that that section was intended 
to include the cases not only of personal 
liability, but all liabilities to payments 
for which owners of lands are indirectly 
liable, those liabilities being imposed upon 
the lands held by them.” 

We agree with the view taken in the above 
case, and hold that the defendant No. 2 
is a person who is bound by law to pay” 
within the meaning of section 69 of the 
Contract Act. 

The learned Pleader for the appellant 
sought to distinguish the case upon the 
ground that there was no personal liability 
of either of the parties to the case, and that 
the plaintiff in the present case personally 


as well as his share of the taluk was liable 
for the rent, and the defendant No. 2 was 
not personally liable but only his share of 
the taluk. If, however, a person is ‘‘bound 
by law to pay” by reason of the liability 
attaching to the land, the defendant No. 2 
corner within the purview of the section 
although his liability is not a double liability 
like that of the plaintiff. Besides in the 
present case the landlord did not proceed 
against the tenants personally. 

It was farther contended that the plaintiff 
was not a person interested in the payment 
of money” but was himself bound by law to 
p\y and that as such he cannot come under 
the section. But the plaintiff in the case 
cited above was also “bound by law to 
pay” by reason of the liability attaching 
to the land and that did not prevent him 
from coming under the section. The 
learned Judges held that he was interested 
in the payment” of the money because 
if he had not paid it his land would have 
been sold, as in the present case. The first 
contention of the appellant is accordingly 
overruled. 

It is next contended that as between the 
defendant No. 1 and the defendant No. 2, 
the former ought to have been made liable 
for the plaintiff’s claim as the decree for 
rent was for a period prior to the date 
of the purchase by the defendant No. 2 in 
execution of his mortgage decree, during 
which the defendant No. 1 was in possession, 
and that the Courts below are wrong in making 
a decree against the defendant No. 2. But as 
pointed out in the case of Srimati \[oharane3 
Basya v. Hnrendru Lai Roy Chowdry (2), 
rent is, hy operation of law, the fir.st charge 
on a tenure and the person who purchases 
the same at an execution-sale must, in the 
absence of anything to denote the contrary 
be taken to purchase it charged with the 
rent which is due in respect of it at the 
time of its purchase and there being 
no privity between him and the judgment- 
debtor, he cannot recover from the latter the 
money which he is obliged to pay for the 
rent so due at the time of the purchase. 

The case has been followed in Peary Mohan 
Uukh'^paiViya v. Sreeram Gkanlra Bose (3) 

(2) 1 C. W. N. m 

(3) 6 C. W. N. 79i, 


(1) 4 0. 369. 
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and Manindra Chandra Nandy v. Jamahtr 

Knmari (4). ^ 

We have been referred to the cases of bree~ 

mxiUvJogmaya Dnm v. GMer Nalh Mu- 
hherjee (5) and Gobinxio Ghmxier ChMnHv 
V. Basant Knmar Chukerhiitfy But all 

that was laid down in the first case 
was that a purchaser of a tenure 
is not personally liable for its rent which 
fell due before the date of _ purchase, ab 
though the tenure may be liable for such 
rent In the second case the appellant, an 
unrecorded co-sharer of a tenure, was held 
liable to contribute to the rent paid by a 
recorded co-sharer to save the tenure, al- 
though the share cf the former had been sold 
away and purchased by another at the date 
of the sale in execution of the rent decree. 
Reliance is placed upon a passage in the 
judgment in that case which runs as 
follows:— “It may be that the purchaser of... 
the share could not have come down upon 
the appellant for any rent which had become 
due before the purchase, but tlie question 
here is not between the appellant and the 
purchaser, but between the plaintitT and 
those who were the co-owners with luinof the 

during the period for which the rent 

became due.” . 

In the present case, however, the plamtitt 

does not insist upon liis claim against the 
defendant No. 1, and it is the defendant 
No 2 who raises tlie question of the liability 
of the defendant No. 1. It is found that 
the defendant No. 2 purcliased the .share of 
the defendant No. 1 at a low price, which 
ill the opinion of the Court below indicated 
that he purchased the share .subject to the 
liability to contribute. No equitable consider- 
ation, therefore. ari.ses in favour of the de- 
fendant No. 2. 


It is unnecessary to consider whether the 
efendant No. 1 cmikl he held liable on 
le basis of the cntract (of mortgage) as 
etween him and the defendant No. 2, be* 
luse the hitter never set up sueh a case, 
'he case of the defendant No, 2 simply 
as that the debt was a personal lialiility ol 
le defendant No. 1 and he wa.s iiound to pay 
; by reason of his having been in posses- 


(4) :t2C. W. N.070. 

(a) 4 C. W. N. r,<IO. 

(fi) 3C. W. X.3sk 
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sion and in enjoyment of the proBts ot the> 
share daring the period for which the rent, 

was due. i . j.i 

The defendant No, 2 is liable only to the: 

extent of the share purchased by him, Bui- 

no question was raised in the Courts below 

that the amount decreed against him exceeds’ 

the value of the share purchased by him. t 

We are of opinion that the decree^ ap- 
pealed from should be confirmed and this 
appeal is accordingly dismissed with costs, 
one set of Pleader's fees will be divided be- 
(ween the plaintiff and defendant No. 1, 

respondents. . . j • 

Appeal dismissed. 


OUUll JUDICIAL COMMISSIONER'S 

COURT. ^ . 

Section 115 Afplicatiun No. 130 uf 191./. 

November 5, 1 915 
Present: — Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lai, A. J. C. 

Simhu NIHAL SlNdH and others— 

Plaintiffs— Applicants 
versus 

Raja RAGHURAJ BAHADUR SINGH - . 

Defendant— Respondent. 

Muj Ad (/.•/ 

ftvnanfi) oj laii(Uiii\l — Suit fvr posses^ 

ion, maintniiiiihiiilij ol — hij tcmiDts to 
IriuKjvr, vjjWl if di^pus^e^ml without 

’I’lic ili.*i|>i'ssa‘ssii)u of u tenant by a trespa^sor is tlio 
,is|K)ssessii)n of his liimllonl, ami eiititles the laml- 
dhI to a relief uiuler section 9, Specilic Relief Aet. 
p. 204, eul. 2.] 

A mere attormnent by a tenant iaactual possession 
o another person couplet! with a refusal to pay rent 
0 the proprietor does not amount to thedisposses* 
ion of the proprietor under section Oof tlie Sjieeifio 

Udief Aet. [)). 200, eul. 2.] 

Scinl>lr.—\ proprietor may be ilispossessed without 
iispossPssion uf his tenants, but in sueh a case 
onietliing more than an attornment to a third party is 
leeessarv, e.jf., hy the forcible removal of a pi'oprietor’s 
vnt eolleetoVs by a third ]*arty and the introduction 
i| his «i\\ u o'lleeting ageiio into the estate. ' p. 204, 
■nl.l'.J 

I. Knbir Viinic, ISC. SO; R/uimhd 
V. r.inil-l I'n. 12 K. 221; Kddina v. 

ALd.urhi, 13 M. ‘'I; I'g.Iii Jhithi V. G<'ur Alduin Jhola, 
lUC. .*'11; li-lJiiln'r V. }\il>hll<l 29 C. 

tU l; d, «./,//(<, ■(//..» C}i<!.',ii liniiO iuJ'/ec. 28 M. 23S; 

llii!linii>ii}“ipGili! I'llliil }liniG.<Giiti 5 Ind. 

Cas.OdO: (lOlO) M. W. N. 1'2: 7 M- h. T. 311; 20 M. 
j, ;HU: :-;t M. -\s2Jiiiiijd Ptlluiv. SivihjnunnDcsikar 
r* M. I., .1.0.'.; 'I'lfibur Mh<t.< Mi Khun V. Afa/miin»Mid 
Kl'xnx, Sch’ct Ca^e N". 243, referred to. 
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Tarini Mohm Uozumdarv. Qunga Prosad Ghucker- 
imiy, 14 C. 649, followed. 

Application against an order of the 
Additional District Judge, Lucknow, dated 

the 23rd August 1915. 

Messrs. Mohammad Nadm, Bisheshar Nath 

and Hyder Husain^ for the Applicant. 

Thakur Bagktnath Singh, for the Respond- 
ent. 

ORDER.— The circumstances in which 
this application came to be made are as 
follows: — 

Raja Raghuraj Bahadur Singh, taUiqdar of 
Harha, in the Bara Banki District, made over 
by a deed of trust the management of his 
taluqdari property to certain trustees. In the 
month of October 1914, the taluqdar endeavour- 
ed to resume the management of his estate. 
The trustees, alleging that they had been 
forcibly dispossessed from the management 
without their consent, instituted a suit 
against the Raja for possession of the est.-ite 
under the provisions of section 9 of the 
Specific Relief Act. This suit was originally 
filed in the Court of the Subordinate Judge 
of Bara Banki, whence it was transferred to/ 
the Court of the Additional District Judge, 
Lucknow. The learned Additional District 
Judge dismissed the suit on the ground that 
the plaintiffs were not entitled to the relief 
which they sought, as they had not been 
deprived of actual physical possession of the 
estate. The validity of that dismissal is 
contested in revision. 

There have been many judicial decisions as 
to the scope and the limitation of section 9 
of the Specific Relief Act and Courts have 
not been unanimous in their interpretation of 
the provisions of that section. According to 
its wording it is necessary for a person, 
in order to succeed in a suit brought in 
accordance with its provisions, to establish 
that he has been dispossessed of immoveable 
property without his consent otherwise 
than in due course of law, and the differences 
of opinion amongst the Courts which have 
decided the question have usually been 
differences of opinion as to the nature of the 
dispossession and the nature of the property 
from which it has been made. The Courts 
in tndia have been unaniraou.s on one point. 
All agree that such a suit can lie where there 
has been an effective dispossession. When a 


proprietor of landed property has placed 
tenants in possession of that property and 
those tenants have been dispossessed by a 
trespasser, all agree that the dispossession 
of the tenants is in effect the dispossession 
of the proprietor and that a proprietor whose, 
tenants have been so dispossessed, ha.s a right 
to recover possession under the provisions of 
this section. But in cases in which such 
tenants have not been dispossessed, there is 
a difference of opinion upon the point whe- 
ther collection of rent from tenants by a 
person other than the proprietor constitutes 
a dispossession of the proprietor which 
entitles him to bring a .suit under the provi- 
sions of the section. 

In the case of Tarini Mohuh Mozumdar v. 
Gunga Prosad ChuchrbHfty (l), a Bench of 
the Calcutta High Court decided in 1887 
that the mere discontinuance of payment of 
rent by tenant.s does not constitute a dis- 
possession within the meaning of the section. 
Ghose, J., pointed out at page 652 that it was 
open to the proprietor in such circumstance.s 
to bring an action against the tenants for 
the recovery of the rent, and thus, as he was 
still in a position to recover his rent, it would 
appear to follow that he had not been dis- 
possessed. Jn lt;90 a Bench of the Calcutta 
High Court decided in the case of Natabnr 
Fame v. lutbir Fame (2) that a suit for the 
pos.session of a right to fish in a sheet of 
water, the bed of which belonged to another, 
did not come within the provisions of the 
.section. In this case there was appai-ently 
an actual physical dispossession, but 
the Pencil decided that the right to 
fish in .such a piece of water could not be 
considered immoveable property. It did not 
discuss whether the provisions ofthe General 
Clauses Act which include benefits arising 
out of land as immoveable property, should 
have application in the circumstances of the 
case. Previously in 1887 a Bench of the 
Bombay High Court had held in Bhnuihil 
Fanda v Paudol Pos Pafil (o) that a .some- 
what similar right of fishery was immoveable 
property, and in 1889 a Bench of the Madras 
High Court in Krishna v. Akilanda (4) had' 


(1) 14 C.649. 

(2) 18C. 80. 

(3) 12 B. 221. 

(4) 13.M. 54. 
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decided that a right of ferry was immoveable 
property within the meaning of section 9 of 
the Specific Relief Act. These two latter 
decisions conflict with the Calcutta decision 
already quoted. The same question arising 
in a subsequent case was referred to a Full 
Bench of the Calcutta High Court in Fadn 
Jkala V. Qour Mohvn Jhala (5) in 1892. Three 
ofthe Jndgescomposingthat Full Bench found 
that a suit for the possession of a right to 
fish in a piece of water, the bed of which did 
not belong to the plaintiff, did not come within 
the provisions of section 9 of the Specific 
Relief Act. The remaining two Judges came 
to a contrary opinion. The view taken by 
the majority of the Full Bench in thiscase was 
upheld in 1902 in the case of Fazlur liahman 
V. Krishna Prasad (fi), in which a Bench 
decided that the rights to collect tolls, rents, 
and the like in a market are not immoveable 
property within the meaning of section 9 of 
the Specific Relief Act. It has been noted that 
the view taken by the Calcutta High Court 
is not the view which has been taken by the 
Madras High Court. In subsequent decisions 
of the Madras High Court it has been found 
that a right to collect rent is immove- 
able property and that an action can be 
brought under section 9 of the Specific Belief 
Act for possession of that right. This w'as 
the decision of a Bench of tlie Court in 1904 
in Jagannatha Charry v. Pama Payer (7). 
It is to be noted, however, that in that 
case the right of the landh rd to bring such 
a suit was clear, as he had not only been 
deprived of his right to collect rent but his 
tenant had also been dispossessed. In a still 
more recent case of tlie Madras High Court, 
Pathitffsahupofhi Pilloi v. Pawasami 
Atyar (8), decided in 1910, tlio decision in 
Jagannatha Charry w Rama Payer (7) was 
approved and it was stafed generally that 
possession by receipt of rents may le di.sturh- 
ed and the person dispossessed may In-ing a 
suit for possession under that section within 
six months of sucli dispossession. 'I'liis 
was a decision of a Beiieli. it 
has been brought to our notice Uiat in a 
single Judge case of the Madras High C(»urt 


in Innasi Pillai v. Sivagnana Bestkar (9), 
Mr. Justice Muthusnmi Aiyar in 1894 carried 
the view somewhat further. This concludes 
the authorities of the High Courts upon the 
point. The only authority in this Court 
is that contained in Tltakur Abbas Ali Khan 
v. hhihammad Khan (10) in which Mr. H. F. 
Evans, J. C., approved in 189J the doctrine 
laid down in Tarini U hm M.ozu,mdar v. 
Gnnga Prasad Chnrkerbutty (l). 

The conclusion at which we arrive is as 
follows We accept absolutely the proposi- 
tion that, where a proprietor has leased his 
land to tenants and those tenanis have been 
evicted by a trespasser, the dispossession of 
the tenants is the dispos.session of the land- 
lord and entitles him to relief under the 
provisions of section 9 of the Specific Relief 
Act, and we accept the proposition advanced 
by the Calcutta High Court that, where tenants 
in actual possession of the land have not 
been evicted althnugli they have, while 
remaining tenants of the proprietor, attorned 
in favour of another person and refused 
to pay rent to the proprietor, tliere has been 
no dispossession ot the proprietor. It is 
possible, however, for a state of things to 
ari.se where a proprietor can be dispossessed 
without dispossession of the tenants, although 
in such a case something more than an at- 
tornment to a third party would be necessary. 
To take, for example, a case in which a 
landlord maintain.s (as is frequently the case 
in Oudli) rent-collectors on the estate. 
Tlie forcible removal of those rent-collectors 
by a third party and the introduction by 
such a party of his own collecting agency 
into the estate would constitute, in our 
opinion a dispossession of the proprietor 
altliough tlie tenants themselves were not 
dispo.ssessed. There might be dispossession 
by various other metliods upon which it is 
lutt necessary for us tt) enlarge. We think 
it advisable to slate- these opinions, as tlie 
l>(>int for our decision is one of considerable 
importance to landed proprietor.s in Oudh, but 
we do not Consider it advisable to specify 
more exactly the methods by which such 
a dispos.'-ession could take place in cases in 
wbi 'll the tenants were not evicted. 


(5) 19C.r).R 
(0) 29C.GU. 

(7) 28 M. m 

(8) 5 Jml. C»s. e3(i: (I'.llO) M. W. N. Ill’: 7 

T. 311 20 M. L J. 30Jj 33 M. -102. 


Having thus .stated our decision upon the 
general question, we proceed to examine the 

I'.t) M. I. .t. %. 

(lo) s.-j. x.j. -1-, 
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facts of this particular case. We cannot 
find that in this case there was any real 
dispossession of the trustees. What appears 
to have happened is that the taluqdar 
arrived at a village, where the trustees had 
placed the office from which they managed 
the estate, and requested them to discontinue 
their management. They do not appear to 
have discontinued their management entirely 
or to have acceded to his request. They 
left the village under protest and the 
greater portion of the management appears 
at the time to have passed out of their 
hands. There is considerable reason, how- 
ever, to suppose that they have since 
regained their original powers. We have 
been told in the course of argument that 
they have succeeded in obtaining mutation 
of names in their favour from the Revenue 
Authorities, and we are given to understand 
that if that order of mutation remains 
unaltered, they will not be dissatisfied with 
the infructuous nature of these proceedings. 
As we take the view that there has been 
no actual dispossession, it follows that the 
learned Additional District Judge was right 
in dismissing the suit. 

We, therefore, dismiss this application. 
The applicants will pay their own costs and 
tboselof the opposite parly. 

AjypUcation dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1024 op 

1914. 

December 22, 1915. 

Fresent: — Mr. Justice Holmwood and 
Mr. Justice Mullick. 

Prince GOLAM MUHAMMAD— 
Defendant No. 1— Appellant 

versiis 

AKHOY KUMAR LAHA and others — 

Plaintiffs and Defendants— Respondents. 

Mukamviadan Laty— Wakf - House property, lease of 
~~8anclionofK&z\, necessity of— Earnest money paid 
for lease of wakf house property, recovery of, if mutwalli 
*(io?s not give good Factum valet, doctrine of— 
Money advanced as partial guarantee for performance 
of contract, if can he recovered. 

A person who with full knowledge enters into 
a bargain for the lease of a loafc/'house^property with 
a mutwalli, is equitably entitled to insist upon the 


mniwalli doing all that is necessary to give him 
a good title, [p. 206, col. 1.] 

A sanction of a Kazi is necessary to validate a 
lease <'f wakf house property for more than a year, 
[p. '06, col. I.] 

When such a lease has been made im. 
properly and many years afterwards it is impugned 
before a Court, the lease may be held valid on the 
doctrine of factum valet and on the principle that a 
Court should not disturb the arrangement made in the 
ordinary course of management of an estate for the 
benefit of the beneficiaries, [p. 206, col. 1.] 

Nemai Ckand Adhxja v. Mir Golam Hossein, 3 Ind. 
Cas. 353; 11 C. L. J. 317; 14 C. W. N. 635; 37 C. 179, 
referred to. 

A mutwalli, to whom money is advanced by a 
person as earnest money for getting a lease of the 
wakf pro))crty, cannot seek to retain the money unless 
he is willing to give a good title by going to a 
Kazi and getting sanction for the transfer, [p. 206, 
col. 2.] 

A party to a contract advancing money to the 
other party by way of a partial guarantee for per- 
formance "cannot recover the money if there has 
been default on his part and no default on the 
part of the otiier. [p. 206, col. 2.] 

Appeal against the decree of the Addi- 
tional District Judge, 24-Parganas, dated 
the 24th of January 1914, modifying that 
of the Subordinate Judge of 24-Parganas, 
dated the 25th March 1913. 

Mr. B. K. Chakerhutfy and Babu ITarendra 
Kis'iore Stirhadhicanj, for the Appellant. 

Babus Bicarka Nath Chakerhutfy, Hemendra 
Nath Sen and Savtosh Kumar Bose, for the 
Respondent. 

JUDGMENT. — This second appeal arises 
out of a suit brought by the plaintiff to 
recover a sura of money paid to the defend- 
ant No. 1 for granting a certain lease which 
the defendant agreed to execute in favour 
of the plaintiff and the p/'o /orma defendant 
in respect of certain premises known as 46, 
46-1 to 46-12, Bentinck Street, in the town 
of Calcutta. The premises in question were 
part of an estate which was wakf property 
and the defendant No. 1 is the mufwaUi of 
that property. In view of the contentions 
that have been raised before us, it is 
necessary to state that the plaintiff had 
been a tenant of this mutwalli for many 
many years and, therefore, presumably must 
have known that the property was wakf 
property. The salami was fixed at 20 thou- 
sand rupees, but the plaintiff states that two 
thou.^and rupees was paid as earnest money 
for the execution of the hima-pafra, which 


206 


INDIAN OASES. 


[1916 


aOUM MUHAMMAD V, AKHOT KUMAR UHA. 

is called an agreement of sale in the plaint, 
and the same expression “earnest money” 
occurs in the agreement which is upon the 
record. A further two thousand rupees was 
to be paid within a week, and these two 
items of guarantee so to speak were also to 
be taken as part of the snimni of 20 thousand 
rupees, so that we must hold that this four 
thousand rupees was not only a mere part 
of the consideration for the lease but was 
specifically the guarantee for the perform- 
ance of the contract on the part of the 
plaintitf. Under such circumstances the de- 
fendant cruld not seeh to recover this sum 
unless there was some default on the part 
of the lessor in refusing to carry out the 
contract to the extent to which he is capable 
of carrying it out. 

It is clear that the plaintiff, although he 
entered into the bargain with full knowledge 
that defendant No. 1 was a mufwaJliy is 
equitably entitled to insist upon defendant 
No. 1 doing all that is necessary and that 
he is capable of doing to give him a good 
title. He has refused to take this lease be- 
cause the Muhammadan Law, according to his 
contention, necessitates the leave of the Kazi 
wlien a building, which Baillie describes as a 
mansion, which later authorities describe as 
houses, is leased by the mutwalli for a 
longer term than one year. The learned Sub- 
ordinate Judge found that the balance of 
authority seems to be in favour of the view 
that sanction of the Court was necessary to 
validate a lease of tvahj house property for 
more than a year. He does not state where 
he gets the contrary opinion. We can find 
no contrary authority at all. It does not 
appear to be a question of balance of 
authority, but a question of all the au- 
thorities which seem to lay down that 
sanction of the Knzi is necessary for stich 
a lease. No doubt when such a lease 
has been made improperly and many 
years afterwards it is impugned before the 
Court, this Court has lieki in Kemni CIuhkI 
Adhi/a V. M/I' Oolam Hossein (1) that fiidiini 
vaht, and that it would not distui h theai'rantre- 
ment wliicdi was made in the ordinaiy ciiurse 
of management of an estate for the hiMk-Ht 
of the beneficiaries. But tliat (hies iH»t in 
any way debar the pluintitT from seeking at 


(1) 3 Ind. Cas. 363; 37 C. 179; 11 C. [.. J. IIIT; 1 1 
C. W. N. 535. 


the outset of the negotiation to obtain 
the best title which the transferor is now 
capable of giving him, and there is no 
doubt that the transferor is capable of giving 
him a good title and that his title cannot 
be considered to have passed without this 
action of going to the Kazi and getting sanc- 
tion of the transfer. They who seek equity 
must do equity, and we are of opinion that 
defendant No. 1 cannot seek to retain this 
money unless he is willing to do this very 
simple act, which he is bound to do under 
section S of the Transfer of Property Act. 

It has been contended before us that this 
is not the point on which the case was 
decided in the lower Court, and that the 
Judge raised some new issues. We do not 
see that there is any force in these con- 
tentions. In both the lower Courts the ques- 
tion of Muhammadan Law was distinctly 
raised. The Court of first instance found 
in favour of the plaintiff on that point. 
The Court of appeal below says that it 
is immaterial and decides the appeal on 
other grounds. The respondent is un- 
doubtedly entitled to uphold the judgment 
and decree of the lower Appellate Court on 
grounds of Muhammadan Law which have 
been fully discussed and upon which the 
decree can be supported and it is in no way 
necessary to bring a counter-case. There 
is, moreover, no new question raised. It 
is not necessary to go into the question 
of fact whether the plaintiff entered into 
the bargain with his eyes open and, there- 
fore, cannot ask the defendant to do any- 
thing more than was specifically set forth 
in the bargain. The matter is purely one 
of law and the plaintiff can ask that the 
defendant should do, as we hnve pointed 
out, anything that is necessary under section 
fc) of the Transfer of Property Act. 

We do not agree with the learned Judge 
that whether there was any default on 
tilt* part of tlie plaintiff or the defendant 
is immaterial. His view was that if the lease 
was m t carried out the defendant was bound 
to !■( fund the money, because it was simply 
a iiart of the eoiisi<lei'a(ion and not a guaran- 
tee for performance. Wo have already said 
tliat we think it was a partial guarantee 
for performance and that if there had been 
any default on tlie part of the plaintiff and 
no default on the part of the ilefendant, the 
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plaintiff conW not recover the money. But 
tliere has been this obvious and serious 
default on the part of the defendant, and 
the plaintiff is, therefore, entitled to recover 

the money. , . , , i 

The result is that the judgment and 

decree of the learned Additional District 

Judge is affirmed and the appeal dismissed 

Tvith costs, though for different reasons 

than those given by the learned Judge. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civii. Appeals Nos. 1089 to 1091 

OF 1914. 

November 2, 1915. 

Present:— Justice Sir William Ayling, Kt., 

and Mr. Justice Phillips. 

The secretary of STATE for INDIA, 

REmsENTEDBV The COLLECTOR, KISTNA 
- Defendant— Appellant in all 

f 

versMS 

In S. a. No. 1089 of 1914 
KOMARAGIRI JANARDHANA RAO- 

Plaintiff— Respondent 

In S. a. No. 1090 of 1914 . 

CHAMARTHI VENKATA HANU- 
MANTHA RAO— Plaintiff— 
Respondent 

In S. a. No. 1091 of 1914 

NANDURI BHIMARAJE-Plaintiff— 

Respondent. 

Madras Proprietary Estates Villa'/e Service Act (11 

o/mj,R8 4,15-“PropWefoj’’,7n<>a«ni5i oJ-Gencral 
powers of management given to Beceiverj effec oj 

— Jteceivcr, 'whether can appomf kaiTiams. 

The powers of a Receiver appointed by a Oivii 
Court under Order XL, rule 1, of the Civil Procedure 
Code are entirely conditioned by the terms ot ins 
appointment, subject to any subsequent moditication 
by the Court under which he holds the appoint- 
ment. [p. 207, col. 2; p. 208, col l.J 

Where an appointment order confers on a 
Receiver general powers of m«nagemeiit authorising 
him to do such acts as may be necessary tor the 
efficient administration of the property subject to 
the control of the Court, he has all the powers of 
a proprietor wthin the meaning of section 4 of 
Act II of 1894 and is entitled to nominate pers®^® 
to kamamships under section 15 of the Act. [p. . 

col. 1.] 


Second appeals against the decrees of the 
Court of the Temporary Subordinate Judge 
of Ellore, in Appeal Suits Nos. 226, 2il 
and 243 of 1912 (transferred for disposal 
from Sub Court, Ellore), preferred against 
the decrees of the Court of the Principal 
District Muiisif of Tanuku, in Original Suits 

Nos. 809 to 311 of 1911. 

FACTS. — The Receiver of the Nidadavole 
Estate appointed plaintiffs as karnams to 
certain villages situate within the zemindar's 
estate and submitted his nominations under 
section 15 of Act II of 1894 (Madras 
Proprietary Estates Village Service Act). 
The Collector vetoed their nominationsholding 
that it was the Subordinate Court of Ellore, 
within whose jurisdiction the villages were 
situate and to whose control the Receiver was 
subject, that should make the appointments 
and not the Receiver. The present suits 
were by the appointed karnams to declare the 
order of the Collector illegal. The District 
Munsif held that he had no jurisdiction. On 
appeal the Subordinate Judge gave decrees 
for the plaintiffs. The present appeals are by 
the Government against the said decrees of 
the Subordinate Judge. 


The Government Pleader, for the Appel- 
lant. 

Mv.P. Nagahhushinam, for Mr. V.Ramesam, 
for the Respondents. 

JUDGMENT.— These suits arise out of 
certain appointments to kannimships made 

by the Court Receiver of Nidadavole Estate 
and reported to the Revenue Divisional 
Officer under section 15 of Act II of 1891. 
(Fn/e E.xhibits P., Q. and R, dated March 
9th 1910.) These appointments have to 
be made by the '^proprietor” of the estate. 
The Term "proprietor” is defined in section 
4 of the Act, and includes any person wlio 
is in lawful management of the Estates 
otherwise than as agent or servant of the 
proprietor or as mortgagee or lessee. 

The first question for determinaDon is 
whether the Receiver of the Nidadavole 
Estate comes within this definition. Both 
the lower Courts have answeicd tin’s question 
in the affirmative and in our opinion riglitly, 
subject to certain remarks which we shall 

come to presently. ■ , i i 

The powers of a Receiver a ppointed by 

a Civil Court under Order XL. lale 1 of 

the Civil Procedure Code (as in the present 
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case) are entirely conditioned by the terms 
of his appointment, subject to any 
subsequent modification by the Court under 
which he holds the appointment. Clause (d) 
of the rule gives the Court complete 
discretion as to the powers to be conferred 
on the Receiver, and the Court may limit 
his powers in any way it thinks fit. But 
where the powers conferred amount to 
general powers of management, the effect 
of section 4 of Act 11 of 1894 would appear 
to be to attach to the Receiver the special 
powers conferred on a proprietor by the 
Act, and subject to any restrictions arising 
out of the terms of hi.^ appointment, there 
can, we think, be no question that he should 
be regarded as a proprietor within the 
meaning of the Act. 

The appointment order in the present 
case, Exhibit B, certainly seems to confer 
general powers of management: and we see 
no reason why the powers of a proprietor 
under the Act should not be held to be 
included in paragraph 4 thereof, which 
authorises the Receiver to do such other 
acts as may be necessary for the efficient 
administration of the property subject to 
the control of the Court. We see nothing 
in Exhibit C, the memo, of standing orders for 
the Receiver’s guidance, which should be 
taken to affect these particular powers. In 
our opinion the term establishment” in 
this connection does not include village 
officers. 

There is, however, an important limitation 
on the power conferred by paragraph 4 
contained in the words ’subject tn the con- 
trol of this Couit.” The Court referred to 
was the District Court of Godaveri, in the 
jurisdiction of whicli the Nidadavule 
originally lay, and which appointed 


in this sense that the order of the Sub-Judge, 
Exhibit JX, becomes of vital importance inthe 
present case. 

Before this order was passed, we see no 
reason to doubt that the Receiver was in the 
position of a proprietor under Act JI of 1894 
and competent to act as such. It has now 
to be considered how fsr his position was 
modified by that order, 

it was passed by the Sub-Judge on March 
4th, 1910 (5 days before the appointment of 
the plaintiffs in these suits) on the petition 
presented by certain claimants to the Nida- 
davole Estate, objecting to the action of the 
Receiver in two directions: 

(1) in submitting registers (apparently 
wrongly called nomination rolls) of village 
officers under section 5 of Act 11 of 1891, (2) 
in consenting to the localisations of certain 
mamid wet lands. 

The Receiver appeared as 1st respondent 
and opposed the petitions. 

^The power of appointment under section 

15 of the Act was not directly in 

question; but it would presumably stand 

on the same footing as his power of 

submitting registers under section 5, and 

the Receiver in fact seems to have claimed 

the full powers of a proprietor under the 
Act. 

The Sub- Judge’s order is not altogether 

easy to understand, and paragraph 9 

is incomprehensible. But he seems to have 

interpreted Exhibits B and C as implying 

that every action of the Receiver (except in 

the way of granting casual leave) should 

receive the assent of the Court: and he 

declares that the Receiver’s action in the 

two instances brought to notice was null and 

void for want of the previous sanction of 
the Court. 


the Receiver. But all the powers (»f control 
exercised by tlmt Court passed to the 
Sub-Judge of Kllore, to whose ten-itorial 
jurisdiction the zamiudari was subseiiuently 
transferred. As to what the conlrol signi- 
tied, it would, in our opinion, be llnI■c:l^nllablo 
to hold that it was intended that 
no act of the Receiver should l)e v:ilid 
without prior sanction or even sulbeijiient 
approval of tlie Court; but on tlie ulln-r 
hand, it clearly includes the power of snu'r- 
vision and a limiting and diueting ihe 
action of the Receivei in any diiectton. It is 


he correctness of the interpretation of 
Kxhdiits B and C is a minor matter We 
should cpHainly not interpret tliem in tlmt 
vvny ourselves, niul tl.e difficnlties in tlie 
way <4 management under such restrictions 
lire oliviuiis, espeeially if, „s seems to be 
intended, iisseiil menus prior nssent. But 
I IS for tlie To, lit fosnylioiv i( will exercise 
tlie poui-r ( f eontrol re>ervt.d to it by the 
iippointmeiit vn\vr, audit was the duty of 

'I'" *" "I’-.'- 1' 'vtts in this view 

"'""'I' "f IbisC'onrt, of wliici, one of 
It' "nMMi.nnber, lejcctedn revision petition 
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presented by the Receivfir aga^inst this order 
{vide Exhibit X). 

What then was the effect of the order, 
Exhibit IX, on the Receiver’s position as 
*'a proprietor” under the Act ? It seems 
to us that he still remained as he had been 
before, '*a person in lawful management of 
the Estate” : and, therefore, classed as a 
“proprietor.” The purport of the order has 
already bron indicated. It does not contain 
a prohibition in terms of all unauthorized 
actions: and Wen if it he taken that the 
opinion expressed was meant to be 
binding on the Receiver, it merely amounts 
to this. The Receiver was simply saddled 
with the duty of obtaining the assent of 
the Court to his every action, a very 
difficult but not absolutely impossible posi- 
tion. 

We are now in a position to consider the 
legality of the Collector’s order, Exhibit 
Vllf, dated 20th June 1910, which it is 
sought to set aside as illegal. This order 
holds in effect that the Sub-Judge and not 
the Receiver is entitled to exercise the 
powers of a “proprietor” under Act II of 
1894, and it directs that in future notices 
for nominations under the Act should be 
issued to the Sub-Court only, thus treating 
the Court as a proprietor.” There are 
many objections to such a course, as pointed 
out by the Subordinate Judge, and it seems 
to us that the Court cannot be deemed to 
be the “person in lawful managencenl”, for 
it only exercises control over the estate by 
the appointment of a Receiver and until 
such appointment is unable to exercise 
any powers of management (Order XL 
of the Civil Procedure Code). Tho order 
also cancels an order of the Head Assistant 
Collector accepting nominations to the same 
3 kavnamships by certain claimants to 
the estate. With this position we have no 
concern. 

The order in so far as it affects the 
position of the Receiver is entirely illegal, 
and the decree of the Subordinate Court 
setting it aside appears to be justified and 
should be confirmed. 

The decisions of both the lower Courts 
on the 6th issue appear to be correct. 

We dismis.s these three appeals and memo- 
randa of objections with costs. 

Appeals dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 452 of 1913. 

July- 13, 1915. 

Present: — Mr. Kanhaiya Lai, A. J. C. 
DHAMSA BANHSH SINGH -Plaintiff 

—Appellant 

versus 

JAGMOHAN SINGH Defendant 

—Respondent. 

TFi7/, intevpretaiion of—Constnicthn of docnmenf — 
Court, duty of— Hindu uidov, ll’i/? htjJegiditij of— 
Recemioner, a^rmntion bij, jrhcn vnlUhfes JVill by 
Hindu n-idon\ 

A Court is boniitl to give effect to every word of 
a Will without cliaueo or rejection, provided 
effect can be given to it not inconsistent with tlio 
general intent of the whole Will taken together, 
but if tliat cannot be done, the general intent 
has to be pursued, though it may involve iho 
rejection or transposition of a particular superfluous 
or misplaced word. [p. 2ID, col. 

Where a Will, after reciting the property of 
which the testator was tlio owner, declared that 
the legatee should be in possession and occu])iitiou 
of the former's entire jiropertv, “moveable and 
immoveable aforementioned, which is or may 
hereafter be in my possession”: 

Held, that the Will covered the property in which 
the testator liad a reversionary interest on llu* 
date of tho bequest and whicli ho afterwards 
inherited, althoiiy:!! in his life-time he did not take 
any steps to acquire its possession, [p. 21 1, col. 1.] 

A Will by a Hindu widow is absolutely void, and 
no affirmation by a reversioner, unless it amounts 
to a renunciation by him of his reversionary interest, 
cun validate it. [p. 211, col. 2.] 

Vishvanath SndiiAic v. Kmaijau BallnJ, 5 Bom. L. 
R. H14 and' Ciiidadhnr Bhnt v. ClKindmbhagabai, 17 B. 
090, referred to. 

Appeal from the decree of the Subordinate 
Judge, Sultanpur, dated the 20th June 
1913, upholding tlie oraer of the Additional 
Munsif, Sultanpur, dated the 4th Apnl 1913. 

Pandit Brij Xarain Chakhast, for the 
Appellant. 

Bibu Blsheshivar Nath Srivastava, for the 
Respondent. 

JUDGMENT.— The dispute in this 
case relates to certain property, which 
originally belonged to two brothers named 
Gajadhar Singh and Sripal Singh. Gajadhar 
Singh died in 1871, leaving a widow 
Mnsannnat Phulmani. The Courts below 
found that Gajadhar Singh and Sripal 
Singh lived separately. The half share 
of Gajadhar Singh, therefore, devolved on 
his w'idow Phulmani. Her name was not, 
however, entered in the revenue papers. 
Acknowledging Uusammat Phulmani to be 


14 
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the owner of half the property, Sripal 
Singh executed a deed formally declar- 
ing Musammat Phulraani to be the owner 
of that half with full power of alienation. 
He bequeathed the remainder in favour 
of the same lady, giving her an absolute 
and transferable right. He died in 
September 1905. Mnsammat Phulmani died 
in July 1909. She bequeathed her entire 
property to a relation of hers named 
Dhamsa Bakhsh Singh. Mnsammat 
Phulmani Iiad a life-interest in the estate 
of lier liusband, and the document executed by 
Sripal Singli, acknowledging her title, could 
not enlarge her riglits. The Courts below, 
therefore, held that the bequest of Musammaf 
Phulmani could only be enforced in regard 
to the half share which she obtained from 
Sripal Singli by bequest, and that the re- 
mainder, which she had inherited from her 
husband, should, go to Behari Singh, who 
was the nearest reversioner of her husband 
alive at the date of her death. Behari Singh 
died in 1910, bequeathing the property of 
which he was then in possession and 
that of which he might obtain possession 
thereafter to his nephew Jagmohan Singh. 
The Courts below gave Jagmohan Singh 
a decree in respect of that half siiare. 

The learned Counsel for Dhamsa Bakhsh 
Singh has conceded that he is unable to 
impugn the finding of the Courts below in 
regard to the separation between Gajadhar 
Singh and Sripal Singh. His contention is 
that the bequest by Behari Singli in fiivour 
of Jagmohan Singh did not cover the pro- 
perty in which Behari Singh had a rever- 
.sionary interest on the date of the bequest 
and whicli be inlierited afterwards on the 
death of MnsoiiLinut Phulmani. The bequest 
was made in 1900. After reciting the pro- 
perty of which Behari Singh was owner, the 
testator went on to say: ‘‘After my death 
Jagmohan Singh aforesaid sliall be in 
possession and occupation of my entire 
zeiiiiudn-i property entered in khetvat, and 
the property, moveable and immoveable afore • 
mentioned, which is nr may hereafter lie 
in my possession and Jagmohan Singii 
shall have, generation after gtMieration and 
descent after descent, power to make every 
kind of transfer like myself after my death. 
Jf any kinsman or person related to or 
connected with me out of my oo-sharers 


and heirs claims the property bequeathed, 
his claim should be considered futile by 
the officer of the Court for the time being.” 
The suggestion made on behalf of Jag,-’ 
mohan Singh (?) is that the use of the word 
“aforementioned” confined the bequest to 
the property previously specified in the 
deed of gift. But if that interpretation' 
were adopted, the reference to the property, 
which might come into the possession of. 
the testator after the date of the Will be- 
comes out of place. In the preamble the 
testator refers to the zemindari property 
standing recorded in his name in the 
toat and to the other property including a 
house, cattle, ornaments, grain, cash and 
the like of which he was in possession. 
It is alleged that the property bequeathed 
by him or any portion thereof was out of 
his possession, and the word aforementioned” 
imazkur-7ts-so(Iar) can only be regarded as 
qualifying the property specified and not as 
defining that of which lie might obtain 
posse.-sainn thereafter. By the Will the 
teslatnr intended to bequeath hi.s entire 
property, moveable and immoveable, and tlie 
words ya ayauiJii ho'' indicate that he want- 
ed to include wliat lie might acquire there- 
after. A Court is bound to give elTect to 
every word of the Will without change or 
rejection, provided an effect can be given 
to it not inconsistent with the general 
intent of the whole Will taken together, 
but if that cannot be done, the general 
intent has to be pursued, though it may 
involve the rejection or transposition of a 
particular superfluous or misplaced word. 

The Will,” says Williams, “must be most 
favourably and benignly expounded to pursue, 
if possible, the intention of the testator. 
To effectuate, therefore, the clear intention, 
as apparent upon the whole Will, clerical 
errors may be corrected, and words and 
limitations may be transposed, supplied or 
rejected. But the rule is, that words in a 
Will are not to be rejected or supplie:, 
unless there cannot be any rational con- 
struction of the words as they stand, or the 
rejection or insertion is necessary to carry 
out the niaiiife.st intention of the Will” 
(William’s Executors and Administrators, 
lOth Edition, Vol. j, pages 83T, b3l;). Dealing 
with this matter, Jarman says, “Where a 
testator used the words, *1 declare again 
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that I leave everything I die possessed of to 
my dearest mother, for her entire and sole 
use and benefit as stated above,’ the words 
*^as stated above’ were held not to limit the 
subject of the bequest, but to mean that the 
gift was for the sole use, so that the words 
were superfluous” (Jarman on Wills, 6th 
Edition, Volume I, page 690). **The word 
'such’,’’ he goes on, "is sometimes used as a 
referential expression meaning as aforesaid, 
sometimes to refer to what follows after. It 
frequently happens that the word such’ is 
inaccurately used, and must be either rejected 
or modified, in order to carry out the inten- 
tion of the testator. Thus, in Hoicgrave v. 
Cartier (1) there was a limitation to children 
who attained twenty-one, with a gift over if 
there should be no *such’ children or they 
should die before any of them attained 
twenty-one; the word ‘such’ was rejected as 
senseless” page 690). The same 

principle is embodied in sections 69 and 72 
of the Indian Succession Act, which lay down 
that the meaning of any clause in a Will is 
to be collected from the entire instrument 
and that no part of a Will is to be rejected 
as destitute of meaning, if it is possible to 
put a reasonable construction upon it. Sec- 
tion Gl of the Act similarly declares that 
where any word material to the full expres- 
sion of the meaning has been omitted it may 
be supplied by the context. The ^words 
*ya aynnda Iw’’ qualify the words jaedad 
mnnqula wa qhair manqula* in the same way 
as the words *inazkiir-us-sadar jo mere qabze 
men hai' which precede. The Will, therefore, 
covers the entire property, which the testator 
held at the time of his death. 

It is immaterial that he did not in his life- 
time take any step.s to acquire possession. 
He was examined in the mutation proceedings 
instituted by Dhamsa Bakhsh Singh on the 
death of Mtisammat Phulmani. He did not 
then set up any rights to the property of 
Gajadhar Singh. There is nothing, however, 
to show that he was aware of any bequest 
made by Musammat Phulmani in favour 
of Dhamsa Bakhsh Singh or that he affirmed 
it, knowing how it affected his rights. It 
is possible that Behari Singh may have 
thought that Sripal Singh was the full 
owner of the property on the death of 

Gajadhar Singh and had a right to 

(1) G. Cooper 66j 13 R. R. 142) 3 V. & B. 79; 35 E. 
11.409.- . 


bequeath it to Musammat Phulmani. A Will 
by a Hindu widow is, moreover, absolutely 
void [ Vishvanath Sadashiv v. Narayaa 
Ballal (2), and Gadadhar Bhat v 
Ghandrahhagabai (d)] and no affirmation by 
a reversioner, unless it amounts to a 
renunciation by him of his reversionary 
interest, can validate it. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

(2) 5 Rom. L. R. 314. 

(3) 17 B. 690. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 328 and 355 

OP 1913. 

November 19, 1915. 

PresenU^Siv John Wallis, Kt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 

In Appeal No. 328 of 1913 
T. SITHARAM CHETTY— Plaintiff No. 2 

— Appellant 
versus 

Sm S. SUBRAMANIA AIYER and OTHERS— 
Plaintiff No. 1 and Defendants— 

Respondents. 

In Appeal No. 355 of 1913 
THOTTA V. RAMANUJAM CHETTY and 
others— Defendants Nos. 1 to 5— 

Appellants 

versus 

Sir S. SUBRAMANIA IYER and others— 
Plaintiffs and Defendants Nos. 6 to 14— 

Respondents. 

Religious Endowments Act (XX o/ 18fi3j, .''.s. 7, 12 
—Temple Committee, powers of^Civil Court, juris- 
diction of, to Jrame scheme— Interpretation of Statute 
—Subject, right— Regulation Yll of ISlI— Civil Proce. 

dure Code ( Act V of 1908^, s, 92. 

A Civil Court, while framing a scheme under 
section 92 of the Code of Civil Procedure 
for the management of a temple under the control, 
of a Temple Committee, interposed between the 
trustees and the Temple Committee a body of 
persons called the Board of Control to supervise 
the work of the trustees: 

Seld, that the appointment of the Board of Control 
was an undue restriction of the powers of the Temple 
Committee and that the Civil Court had no jurisdic- 
tion to do it. [p. 216. col. 1; p. 222, col. 1.] 

A Civil Court has jurisdiction to frame a 
scheme for the management of a temple con. 
trolled by a Temple Committee appointed under 
Act XX of 1863. [p. 216, col. 1; p. 222, col 1.] 

Per Wallis, C.J. -There is nothing in Act XX of 
1863 empowering a Court to frame a scheme for 
the managementof temple affairs, [p. 214, col. l.J 
Karedla Yijaijaraghava Perumalu'j'ja Xaidu v, 
Vmavarapn Sifaramayga, 26 361, followed, 
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It is the intention of the Legislature that the cxten- 
tiive powers conferred on the Board of Revenue under 
Regulation VII of lfil7 should be exercised by a 
temple Committee and a Court should be very slow 
to construe the Religious Endowments Act in such a 
manner as to impede the doe exercise of those 
powers [p. col 1.] 

Santhalrn v. Maujanna Shetftf, 7 Ind. Cos. 754; 8 M. 
L. T. 213; 34 M. 1; (1910) M. W. X. 608; 20 M. L. J. 
814, dissented from. 

Boghunando7i Ramanuja Doj? v, Bihhuti Bhushnn 

mhrjee, 12 Ind. Cns- 147: 39 C. 304; Doe v. Godicin, 
1 Dowl. & R. 259; Anantanaroyona Ayyar v. KuttaJam 
Pillai, 22 M. 481; 9 M. L; .1. 203; ReijneU v. LetnX 3 
Railw. Pas. 351; 16 L. T. Ex. 25; 15 M. & W. 517 at p. 
626; 10 Jur. 1097; 153 E. H. 954; 71 R. R. 751, referred 
to. 

A Court cannot interfere with the statutory 
powers eonferred upon the members of a Committee 
so ns to deprive them of their statutory functions, 
although it might frame a scheme conditional on 
legislative sanction being obtained for it. [p. 215, 
col. 2.] 

Attorney-Qi'nfivnl v. GovernorA nf ilie Kfnifidling 
HnspHal, 2 Vos. fJiir.) 42; 4 Bro. C. C. ’65; 3 R. 
R. 514 : /h re Shrpuyhnnj Gfommi'f School, 1 Mac. & 
G. 324; 41 E. R. 1290; 1 H. & Tw. -tOl; 19 L. J Ch. 287; 

14 Jur. 259; 8t R. R. "5, referred to. 

Per Seshngin Aiyar, Moffnsil Courts are Courts 
both of law and eriuity and tliey exercise jiiri.-sdic- 
tion over religious and cliaritahle institutions 
in tlm same way us Courts of Chancery do in 
England, [p. 218, col. 1.] 

Rajah Mntfn R/imaUnyn Srinpnii v Perintiayoyuin 
Pilloi, 1 I. A. 209 at p. 232; Aftomcy-Gnierol v. 
Brodic, 4 M. I. A. 190: 6 Moo. P. C. 12; 11 Jur. 137; 

1 Bar. P. C. J. 32.5; 18 E. R. 67'; Miiifor of Lyons v. 
Rasf [uilin Company, I M. J. A 175; 1 Sar. P. C. J. 
107; 18 E. K. 66; 1 Mon. P. C. 175; 3 State Tr. '.v. s.) 
647; 43 E, R. 27: Maharnufr ShihenAonree Dchia v. 
Mothooronnfh Achaijo, '3 M.I.A 270; :3 W. R. (P. C.) 
18; 2 Siith. P. C. J. 300; 2 Sar. P. C. J. 528; 20 R. R. 
552: Philips v. Bury, niHH) 2 T. H. 3-R) at p. 35V; 100 
E. II. 186; Gieei) v. Riithcrfarth, I Vosey Senior) 4(i2; 
27 E. R. 1144; Alfonirij General v. Governors of 

Chiist's lloApifal, (isgn) I Ch. 879 at p. 888; 65 L, .T. 
Ch. 646; 74 L. T. 96: 44 W. R. .379; 00 .J. P. 240; In rc 

Fmloncd Schools Art, 1^09, In rc Christ's Hospital, 

15 A. C. 17'^: CIcphnnc v. Lord Piovost etc. 

Rdinhin-yh, L. R. 1 Scotch Apjn'als 417; Atlonioii. 
Gcncralv. Dedham School, (18571 21 Beav. 350; 

26 L. J. Ch. 497; 3.1ur. ts. s.) 325; 5 W. R. H9.5: 

53 E. R. 1 13 R. R. 169: Alforncy-ilnu'ral v. iJiric, 
13 Vesey f.lunior) 519; 33 K. R. 3^S. refern-il to. 

A Court lias tlie power to administer a cljiinf- 
able or religious trust provided it docs not uiidulv 
interfere witli the visitor or the stntutorv hjdv. 'p. 
218, col. 2. 1 

SVerca.sv. Chon n, Sif'ratsv. Clark, (1901) 1 Ch. I) 
894, 70 L. J. Ch. 571; 84 L. 796; 40 W. R. 460; 65 .1. 
?. 470 followed. 

Tlieru is a general right pos.-ossed hy a suhjeet 
to ask a Court's assistance to set right abuses ami 
to liav(‘ a sehenii* framed independeiil of ilie 
Statute, fp. 219, c(pI. '."1 

Knrnppit v .{iiiiniiija, ^ Pnndara SannaiUii 

Koiidasanii iaiiihiraii, lO M. 3/o: Snldiftiji,(i \ 
Krishna, 14 .VP 18(); 1 M. Ij. J. 9^*; ilaiujasiinii Kaieken 
V. Vaiadappa Xaieken 17 M. 162 at p. 466; S/ OHresu 


Chariar v. Paghava Chariar, 23 M. 28; 7 M. L ,T. 
281 ;Rad/wi 6 arv. Chimnaji bin lUimji Soli, 8 B. 27, 

referred to. 

It is not intended in Regulation VII of 1817 to give 
larger powers to a Temple Committee than those 
possessed by tlic Board of Revenue and the Com. 
mittee should not concern itself with the inteimal 
management of the institution, [p. 221, col. l.j 

Section '4 of Act XX of 1863 gives only a 
general remedy to tho public. The right of suit 
under the Act has been purposely restricted because 
the general right of tho subject under the Code of 
Civil Procedure was not intended to be interfered 
with. The remedies are cumulative and not 
exhaustive, [p. 221, col. 2.] 

Ponnamhala Mudaliynr v. Varaguna Rama Pandia 
C/i/njm/nutfflr, 7M. H. C. R. 117; Kassyvassy Kmtna 
Paflei' V. Vangala Shangoranat Josser, S. D. A. of 1858 
page 39; Thinivengadafha Aiyangar v. Ponnappa- 
iyunyar. 25 Ind. Ca?. 165: 28 M. L. J. 209; Bheema 
Raut V. Durga Prasad Singh, 16Ind. Cas. 908; '7 0. L, 
J. 18'^; 40 C. 323; Venkntesa Nayudu v. Shrivan 
Shatagopa, 7 M. H. C. R. 77; Pandnrnnga v. Kagappa, 
12 M. 366: Sanknramurthi Mudaliar v. C/ibinnibom 
Vadan, 17 M. 143; Seshadri Ayynngar v. Nataraja 
Ayyar, 21 M. 179; Paftikadon Ummani v. Emperor, <6 
M. 243; 2 Weir. 463; Chairman, Municipal CoitnciV of 
Rajnhmundnj v. Susnrln Venkatesu‘arlu, 31 M 111; 
8 .M L T 241; Ramnnafhan Chettiar v. Saminatha 
Aiyar, 14 Ind. Cas 520; 23 M. L. J. 278, 12 M. L. T. 
155, referred to. 

A Civil Court alone has power to frame a 
scheme and its jurisdiction is not taken away by tho 
creation of Temple Committees, [p. 222, col. 1 ] 

Appeals against tlie decree of the Court 
of the Subordinate Judge nf Trichinopoly in 

Original Suit No. 25 of 1912. 

FACTS.- The Dbnrma Raksliana Sabba, 
presided over by Sir S. Subrainania Aiyar, 
Refired Judge of the Jladras High Court 
as the 1st plaintiff and !Mr. T.Seetharama 
Chetty of Messrs. Moses and Co., brought 
a suit in the Sub-Court, Trichinopoly, for a 
scheme to prevent maladministration in the 
temple of Sri Rangadbaswami at Sriran- 
gam. The Sub-Judge lield that the slatutory 
functions of the Temple Committee should not 
be interfered with, but be appointed a Board 
of Ciuitrol to supervise the work of the 
Trustees, and interposed the Board between 
the Tiustees and the Temple Committee. 
Against this decree an appeal was filed in 
the High Couit on tlie following grounds : — 

11) Tliat the Civil Court has no power to 
appoint a Ixuly independent both of the 
Temple Committee and the Trustees. 

(2) That the management nf the Srirangam 
Temple luning been at fir.st handed over to a 
hertditary tru.'^tee, section 3 and not section 
4 of Act XX of iMili is applicable. 

(.)) That tiie C.vil Court lias no 
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tion to frame a scheme under section 92 
of the Code of Civil Procedure to administer 
the affairs of a temple under the control 
of a Temple Committee under Act XX of 
1663. 

In A. S. No, 855 OF 1913 

Mr. S. T, Sreenivasa Gopalachariary for the 
Appellant. 

Messrs. T. V, Venhatarania Atynr^ P. B. 
Ganapatki Ai{/«rand G. Padmanahha Aiijangarj 

for the Respondents. 

In a. S. No. 328 of 1913 

Mr. T. Bangachanarj for the Appellants. 
Messrs. S. T. Sreenivasa Gopahchariar, T. 
F. Venkatarama Aiyar^ V. G. Seshachariar^ 
P. B. Ganapathi Aiyar, J(. S, Unmahhadra 
Aiyar, T. Narasimha Aiyangar^ V. Viswa- 
nadha Sastri^ G. Sreenivasa Martin Aiyavy G. 
Padamahha Aiyangai\ N. 8. Bangarama Aiyan- 
gar and 0. Rajagopala Aiyangarj for the Re- 
spondents. 

These appeals and the memoranda of 
objections filed by the4thand 7th Respondents 
in Appeal No. 328 of 1913 and by the 1st 
Respondent in Appeal No. 355 of 1913 coming 
on for hearing on 1st, 4th, 5th, 6th and 7th 
October 1915 and having stood over for 
consideration till the 15th October 1915, the 
Court delivered the following 

JUDGMENT. 

Wallis, C. J.— These are appeals from a 
decree of the Subordinate Judge of Trichi- 
nopoly framing a scheme for the management 
of the temples at Srirangam. The case i.s 
one of great importance, because this is 
admittedly the first time a scheme has been 
framed under what is now section 92 of the 
Civil Procedure Code for a temple subject to 
a Temple Committee under Act XX of 1863. 
In the lower Court all parties appear to 
have been willing that a scheme should be 
framed, but on appeal objection has been 
taken on behalf of the Committee to the 
scheme approved by the Court, on the ground 
that it is not open to the Court to frame a 
scheme of this sort interfering with the 
statutory management of the Temple 
Committee. It will be convenient in the first 
place to consider the position of the Temple 
Committee under the Statute, more especially 
as the Subordinate Judge in approving of 
the introduction of a new governing body 
known as the Board of Control has been 
influenced by the fact that in his view the 


powers of the Temple Committee are of a 
very restricted character. Prior to Regulation 
YIl of 1817, the British Government and 
the Hindu Rulers before them had exercised 
powers of a visitatorial character over such 
foundations. See Rajah Muftu Ramalinga 
Setupati v. Perianayagim Pi!lai{\). Under 
that Regulation, which was framed for the 
due appropriation of the rents and produce 
of lands granted for the support of Hindu 
temples, etc., certain statutory powers and 
duties were conferred upon the Board of 
Revenue, Under section 2 they were 
charged with a general superintendence of 
all endowments in land or money granted 
for the support of Hindu temple.s. Under 
sections 3 and 5 a duty was imposed on 
them of seeing that the endowments are 
appropriated to the purposes for which 
they were granted and to the repairs 
of the buildings, and under section 4 they 
were empowered to dispose of buildings 
which could nut be repaired. Sections 7 to 
1' provide for enquiries and reports to the 
Board by its local agents. Sections 11 to 
14 are important. Under section 11 the 
local agents are to report to the Board all 
vacancies in the office of trustees, managers 
or superintendents, whether these officers are 
hereditary or have been in the nomination of 
Government, and in the latter case to recom- 
mend fit and proper persons for the approval 
and confirmation of the Board. On the receipt 
of the report under section 12, section 13 
requires the Board either to appoint the 
persons so nominated or to mate such 
other provision for the trust, management 
or superintendence as may seem to them right 
and fit with reference to the nature and 
conditions of the endowment” after obtaining 
any further information they may require. 
The Board actively exercised all these powers 
until the year 1841 or lb42 when, in 
deference to strong objections which were 
taken to this course by certain persons in 
England, the Board were ordered to withdraw 
as far as possible from the active management 
of Hindu temples. No alteration, however, 
was made at the time in their statutory 
powers and duties under the Regulation and 
it was not until the passing of Act 
XX of 1863 that the situation was 
regularised and the powers exercised by 

(1) 1 I. A. 209 at ]\ 232, 
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the Board nnder the Regalation were 
transferred to Temple Committees constituted 
under that Act in thecaseof temples in which 
the nomination of the trustee, manager or 
superintendent thereof at the time of the 

passing of this Act (lt63) was vested in 
or subject to the confirmation of Government. 
This is the effect of section 3 and sections 7 
to 12 of the Act, sections 4 to 6 dealing 
with cases in which the right of appointment 
was not vested in Government. Section 13 
imposes upon all trustees, managers 

and superintendents the duty of keeping 

accounts and empowers and requires the 
Temple Committees to require the 
production of such accounts at least once 
a year. Lastly sections 14 and 18 provide 
for the institution with the preliminary leave 
of the Court of suits by persons interested 
against trustees, managers or superintend- 
ents or members of the Temple Committees 
for any misfeasance, breach of trust or 
neglect cf duty, and empower the Courts 
to direct specific performance of any act 
and to award damages, and to remove the 
trustee, manager, or superintendent. These 
sections do not empower the Court to frame 
a scheme for the management of the 
temple affairs, Karedla Vijayaragkava Pcni- 
vialayya Naidu v. Vemavampn SitaramayyaU) 
It was, in my opinion, clearly the 

intention of the Legislature that the 
extensive powers conferred on the 
Board of Revenue should be exercised 
thereafter by the Temple Committees and I 
think the Court should be very slow to 
construe the Act in such a manner as to 
impede the due exercise of these powers. 

1 am, therefore, witli great respect unable 
to agree with the decision in S<uUh(dra v. 
Manmnna Shetty (3), which was cited as 
showing the necessity for a scheme und 
which decides, if 1 rightly unJerstiuid it, 
that the powers of the Committee are 
suspended by the occurrence of a vacancy 
among its members. No authority is citeil 
in judgments in support of this view and 
the decision has been dissented from in 
llaghiinandan Ramunnjd Das v. BildinU 
Bhiishan Mukcrjee (4) on the authoi-ity 

(2) 20 M. 361. 

(3) 7 Jmi. C.iti.754;34M. 1;8M. L. T. 213; (l!Uo) 
M. W. N. 00'^: 20 M. L, .1.811. 

(4) 12 1n(l. Cas, 147; 30 C. :-0l. 


of an English case, Doe v. Godwin (5), wbicb 
is directly in point. This also appears to 
me not to be in accordance with the 
principles laid down in Anantanarayana 
Ayyar v. Kuttalam Pillat (6) as to the Com- 
mittee being governed by the rules ap- 
plicable to corporations. The term Com- 
mittee,” said Pollock, C. B., in Reynell v. 
Lewis (7), means an individual or body to 
which others have delegated a particular 
duty,” and I can see no reason why the 
remaining members constituting a majority 
should not be able to act during a vacancy. 
In the absence of any decisive authority 
the other way the argument ah inconvenienti 
is, in my opinion, sufficient to show that 
such must have been the intention of the 
Legislature. 

Further, with reference to the numerous 
decisions of this Court relating to the 
powers of the Committee to which Mr. 
Ganapathy Iyer has called our attention 
in the course of liis exhaustive argument 
as showing the necessity for a scheme, I 
cannot help saying with great respect that 
some of those decisions appear to me to 
fetter the Committee unduly, and I think 
that the able judgment of Davies, J., in 
Seshadri Ayyangar v. Nataraja Ayyar (8) 
witli which Collins, C. J., agreed in the main 
and the recent decisions in Venkatachala Pillai 
V. Tahiq, Boards Saidapet (0) and Thiru- 
vengadnflia Aiyangar v. Ponnappaiyangar 
(10) ^re more in conformity with the terms 
of the Act and the intention of the 
Legislature. 

it is necessary to consider one of these 
decisions more particularly, as the contention 
has been raised for the 1st plaintiff that 
the Temple Committee has no power over 
the Srirangain Devasthanam, because at 
the coming into force of the Act of 1863, 
one of the trustees under an arrangement 
made by the Hoard of Revenue had become 
hereditary as held \i\ fiunapalhi Ayyar v. 


[.*)) 1 l)(.ul. A i;. 2.V.I. 

t(i) 22 M, IM; .M. 1,. ,1. 2o;;. 

(7) l-> .M. >V W . -'i" ft ]'. .'I'JO: 3 |{;iil\V. l’;is 3ol;10 
L. .). Kx. 10 .iiH-. h !'T; i:.-; 1. t:. o.M; :i u H 7M 

(S) 21 .M. i:o. 

(Jij 10 lii.l. :u .M. il'.'ic 1 M. W. N 

^01; 21 .M. I,. ,1. 

tio) oof; 28 :\i. L, ,1. 2M0. 
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Sti VedavyascL Alasinga Bhattar (11) . That one 
trusteeship is hereditary is no doubt rs 
judicata as between the Committee and the 
hereditary trustee by reason of that decision. 
.Mr. T. V. Venkatrama Aiyar who appeared 
ior the Committee stated that there is 
evidence to show that the Board never 
appointed any hereditary trustee and alleged 
that they had no power to do so in the 
exercise of the statutory authority under 
iSection 13 of the Regulation. This was 
apparently the opinion of Sir Charles 
Turner in Appasami y.Nagappa (12), though 
the opposite view was taken in Yenlcatesa 
‘Nayudu v. Lhrttan Shatagopa (13) and 
■followed in GanapaiM Ayyar v. Sri Vedavya^a 
Alasiuga Bkaltarill). As to this I will merely 
observe that Sheik Davud Saiha v. Hussetn 
'Saiha (14) is no authcrity for the proposition 
'for which it is cited in Ganapaihi Ayyar v. Sri 
Veddvyasa Alasinga BhattaiiW) and Santhalva 
V. Mafijanna Sheity (3) that where the 
Board made one of the trusteeships hereditary, 
it deprived itself of authority to appoint 
additional trustees. The immediate question 
here is whether this Devasthanara is 
subject to the Temple Committee. It was 
not questioned in Seshadri Ayyavgar v. Aa/a- 
Taja Ayyar (0 ^ind Ganapaihi Ayyar v. 
Sri Vedoynsa AJasinga Bhattar (11), that it is 
so subjpct, and it is admitted by the 
1st plaintiff in his plaint in the present 
case. Further, it is, I think, clear that 
sections 3 and 4 of the Act of If 63 were 
introduced to cover all classes of cases, 
and even assuming that in 1863 one of 
the trustees was hereditary and the other 
two were nominated by the Temple Com- 
mittee, I think the case comes under 
clause 3 rather than under clause 4. In 
any other view I should feel bound to 
consider whether the decision in Ganapathi 
Ayyary, SriVedacyasa Alaunga Bhattar (11) 

can he supported. 

This objection being overiuled, we have 
next to consider whether it is competent and 
desirable that the scheme framed by the 
Subordinate Judge should be approved 
with or without modifications. Now as to 

(11) 29 M. 534; 16 M. L. J. 435; I H. h. T. 127. 

(12) 7 M. 499 atp. 509. 

, (13) 7M. H.C.11.77. 

(14) 17M.212;4 M. L. J.48. 


this I take it the Court cannot interfere 
with the statutory powers conferred upon 
the members of the Committee so as to 
deprive them of their statutory functions 
[see Attorney-Generalv. Governors of the Found- 
Unj Hospital although following the 

practice of the Court of Chancery it might 
frame a scheme conditional on legislative 
sanction being obtained for it, as to which 
see In re Shrewsbury Grammar School (16). 
The decision in Attorney-General v. Wygges- 
ton's Hospital (17) which appeared to go 
further was disapproved in Attorney-General 
V. Payne (18). In my opinion, the 
most helpful authority cited before us was 
the judgment of Chitty, J., in Attorney-General 
V. Goveimors of Christ's Hospital (19). The 
learned Judge observed: “l prefer to state 
my own opinion broadly. I hold that it is 
beyond the jurisdiction of the Court to 
sanction the Attorney-General’s scheme in 
the face of the opposition of the existing 
governing body. Their title is founded on 
Royal Charter, and is established by Act of 
Parliament. To whatever lengths the Court 
may have gone, it has never assumed 
legislative authority; it has never by a stroke 
of the pen at one and the same time revoked 
a Royal Charter and repealed an Act of 
Parliament. It has never ousted from its 
rights of administering the charitable trusts 
such a body as the present governors against 
their will, and that, too, in a case where no 
breach of trust is charged. There is no 
authority in the books for any such proposi- 
tion. Yet such is the proposition which 

underlies the Attorney- General’s scheme. I 

consider that 1 am not at liberty to deprive 
the existing governing body of their right 
of control over the income of the funds 
vested in them, either permanently, as pro- 
posed by the scheme, or temporarily, as 
suggested by the Attorney-General in his 
reply. In a word, I cannot, under guise of 
executing the trusts cypres, upset the con- 
stitution of the present governing body, or, 
by transferring their powers and duties of 

(lo) 2 Ves. (.luu ) 42; 30 E. R. 514:4 Bro.C.C. 165. 
(le) 1 Muc. A G. 324; 41 E. R. 1290; 1 H. ct T\v. 
401; 19 L. J. Ch. 287; 14 Jur. 2-59; 84 R. R. 75. 

(17) 12 Beav. 113; 50 E. R. 1003; 85 R. R. 40. 

(18) (1859) 27 Beav. 168; 54 E. R. 65; 122R.R.357. 

(19) (1896) 1 Ch. 879 atp. 888; 65 L. .T. Ch. 646 
74 L. T. 96; 44 W. R. 379; GO J. P. 246. 
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Rdminini^itering the trusts to another body, 
reduce them to the position of being bare 
trustees of the funds vested in them. To 
establish such a scheme as that submitted 
by the Attorney General, nothing less than 
Act of Parliament will suffice.’* 

That case, however, does not go so far*as to 
decide that the Court cannot frame any 
scheme at all for a charity under statutory 
management on the contrary, although as 
observed in the judgment no case of breach 
of trust or maladministration of any kind 
was suggested by tlie Attorney-General 
against the governing body, and there was no 
case of failure of the trusts or of the charit- 
able objects of the endowments, the learned 
Judge, whilst rejecting the Attorney-General’s 
scheme, still held himself at liberty to sanc- 
tion the scheme submitted l)y the governors 
themselves proposing certain alterations to 
meet the altered circumstances of the time. 
Following that decision, 1 think we are 
entitled in tlie present case to come to the 
assistance of the Committee and to introduce 
certain changes wliich, under the decisions 
it is not now open to the Committee to 
introduce and which are admitted by them 
to be desirable. Further than this I do not 
feel justified in going. 

The re.snlt is that tiie management will 
remain in the trustees subject to the 
statutory superintendence of the Temple 
Committee and the proposed Foard of Control 
must go. As regard, s the number of the 
trustee.s we think we may enaMe the Com- 
mittee to do that which under the decision 
in (jauQiiolhi Ayyar Sr/ \ cilnri/nsa Alast’n/ja 
Bliatfar (\i) they can no longer do of them- 
selves r/ 2 ., to appoint two additional trustees, 
but the nomination must be in the Committee 
pursuant to the .Statute. We may also 
provide that in future trustees shall hold 
office for 0 years. This, it is admitted, 
is one of the mo.st urgent reforms, and 

the competency of the Committe to introduce 

it of them.selves lias been questioned. The 
propo.sed treasurer must akso be disallowed 
as an independent officer but we think it 
desirable that a paid officer of the trustees 
should 1)6 appointed to perform duties 
similar to those assigned to the troasurtr 
but undoi the trustees, As regards (inauce 
we think it should he tlio duty of the trustees 

to prepare a budget annually and submit 


it to the Committee under whose superintend- 
ence they are. We also think an audit should 
be insisted on. It has been arranged that 
the 1st plaintiff should submit a revised 
scheme or schemes on these lines in one 
month. There will be no order as to costs in 
thi.s Court. 

SESHAGtiii Aiyar, J.— I agree with my 
Lord, If 1 travel over the same ground in 
my judgment, it is because the points 
raised in appeal are of far-reaching con- 
sequences. 

Two questions have been raised affecting, 
to a great extent, the jurisdiction of the 
Civil Courts. Mr. Venkatrama Aiyar on 
behalf of the Committee broadly contended 
at the outset that the scheme sanctioned 
by the Subordinate Judge was within the 
powers of tbeTrichiiiopoly Temple Committee 
and that consequently it is ultra vires of 
thetUivil Courts to frame a scheme. A 
somewhat modified contention was advanced 
at a later stage, that all the provisions 
in the scheme which interfered with the 
statutory powers of the Committee should 
be deleted. Mr. Rangachariar was prepared 
to support the Committee’s contentions only 
to tliis extent. On the other hand Mr, 
Ganapathi Aiyar on behalf of the Dharma 
Rikshana Sabha argued that the Trichinopoly 
Temple Committee had no jurisdiction over 
the Srirangara Temple, as at the time of 
the pa.ssing of Act XX of 1S63, there was 
a liereditary trustee. This contention, if 
accepted, w'onld leave the Courts unfettered 
regarding the settlement of a scheme. It is 
necessary to give a ruling on these pre- 
liminary points before considering the merits 
of the case. 

I shall first deal witli Mr. Ganapathi 
Aiyar’s contention. I agree with him that 
the expression “the nomination of the trustee, 
manager or superintendent thereof” in sec- 
tion 3 includes the entire body of trustees, 

managers or superintendents [^see Perry y. 
Jnckmi(’2()) b But it is doubtful whether it was 
competent to the Board of Revenue under 
Regulation \ JI of 1817 to divest themselves 
of all responsibility for management by 
handing over the affairs of a Bevastlianara 
to liereihtary trustees. ITic language of 
.section L* uf the Regulation, which confers 

4 T. K. olt!; lUO L’. K. 1100. 
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general powers to adopt measures for 
carrying but the objects of the trust, must 
be restricted to the cases for which a 
report is to he called for under the pre- 
ceding sections. However that may he, I 
feel no doubt that the Committee has 
jurisdiction over this temple. There have 
been numerous suits to which the Committee 
and the trustees were parties in which it 
was held that the temple was under the 
jurisdiction of the Temple Committee, e, a., 
Seshadn Ayiyangar v. Nataraja Ayijar (8), 
Oanapathi Ayyar v. Sri Vedavyasa Alastnga 
Bhattar (11), etc. These decision.? are 
binding on the Committee and the trustees. 
The plaintiffs in the present case admit 
that the temple falls under section 3 of 
Act XX of 1863. They are not entitled 
to recede from that position. Moreover, 
the documents to which our attention was 
drawn show that only the right to select 
a trustee was given to the family of the 
Sthalathars, and that the selection was 
subject to the approval of the Board of 
Revenue. It cannot, therefore, be contended 
that the Board of Revenue created a 
hereditary trustee over whose appointment 
they, had no control. If this question had 
been raised in proper time, evidence might 
have been forthcoming to show that the terra 
hereditary has been loosely applied in this 
case. I agree with the learned Chief .Justice 
that this temple comes under section 3 of Act 
XX of 1863 and that the Committee has 
jurisdiction over it. 

The question whether the aid of the Civil 
Courts can be invoked to frame a scheme 
when a statutory body like the Temple 
Committee has the right of superintendence 
is a far more difficult one. 

There is no reliable data regarding the 
exercise of supervision by the ancient kings 
of the land over temples. The text of Narada 
which says “****#*#*’» 
‘that a king can reduce to slavery a 
sanyasin who is guilty of incontinence,” 
seems to suggest that over religious bodies 
and institutions, the king had a general 
power of supervision. Beyond this cryptical 
saying, there seems to be no authority 
regarding the jurisdiction of the ancient 
sovereigns over Hindu temples. When and 
at what stage the ancient sovereigns 
'exercised superintendence over religious 
institutions, it is not necessary to consider. 


OAlSteS. 



In Bajah Muttu Bamalinga Setupati v, 
Periannyaguni Pillai (l) the Judicial 

Committee say that such jurisdiction 
existed in ancient times. Consequently 
they very early came to the conclusion 
that the king as parens patnse should protect 
the religious institutions from malversation 
in the same way that he looked after the 
rights of his lay subjects. Lord Brougham 
in Mayor of Lyons v. East India Company 
(2 1) says: The jurisdiction of the Court, 
moreover, extends over all British 

subjects residing within the limits 

of theCharter, whetherintheBritishor native 
dominions, and this affords facilities for the 
execution of the charity under the Court’s 
superintendence, which could not exist in 
any of the cases cited.” In Attorney- 
General V. Brndie (22), Lord Langdale pointed 
out that the Supreme Court had an equit- 
able jurisdiction similar to and corresponding 
with the equitable jurisdiction exercised by 
the Court of Chancery in England over 
charities. There is no doubt that the 
Mofussil Court? had similar powers. In 
Maharanee Shibessouree Dehia v. Mothooranatk 
Acharjo (23), which was an appeal from a 
Mofussil Court, their Lordships of the 
Judicial Committee proceeded on the footing 
that Civil Courts had jurisdiction to see 
that temple funds were properly applied. 
It is clear from the Charter granted to 
the East India Company that they were 
authorised “to judge all persons belonging 

to the said Governor and Company or that 

should live under them in all causes, whe- 
ther civil or criminal, according to the 
laws of the and to execute justice 

accordingly’’ (Charter of Charles It in 
1661). This authority was confirmed by the 
subsequent Charters. Their history is fully 
set out in Cowell’s Courts and Legislative 
authorities in India, and in Ilbert’s Govern- 
ment of India. I do not propose to attempt a 
summary of the various Regulations here. 
Their purport is best e.xpressed in section 
16 (c) of the Madras Civil Courts Act: 

In case where no specific rule exists, the 

Courts shall act according to justice, equity 


(21) 1 Jf. I. .V. l7o at }). 296; 1 Sar. P. C. J. 107* 
18 i). R. 66 at p. 12; 1 Moo. P. C. 175: 3 Statu 'iV 
(.V. s.) 647: -13 R. R. 27. 

(22) 4 M. I. A. 19): 6 Moo. P. C. 12; U Jur 137. 

Sar.-P. C. .1.325; 18 K.K. 671. ’ 

(23) 13 M. 1. A. 270; 13 W. R. (P. C.) IS; 2 Sutb P 

C. J 300; 2 Sar P. C. J, 528; 20 E. K. 552. ’ ' 
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and good conscience.” This clause only 
embodies the principle which has been 
recognised by the British Government 
from the beginning of its administration of 
civil and criminal justice in India. It is not 
necessary to cite authorities for the position 
that the rule of equity and justice had to be 
found in the decisions of the English Courts. 
My conclusion is that the Mofussil Courts in 
India were Cvmrts of both law and equity and 
thatthey exercised jurisdiction over religious 
and charitable institutions in the same 
way as Courts of Chancery did in Eng- 
land. 

I shall next consider whether the Court 
of Chancery in England would have had 
jurisdiction to frame a scheme ^ like the 
one we are now considering, with special 
reference to the fact that the Temple 
Committees as statutory bodies had certain 
powers delegated to them. It was pointed 
out in Jiajah Mnfh' RamaliugaU. Perianagam^ 
gim Pilhii (1) that the power-, delegated 
to the Board were analogous to the 

powers conferred on visitors in England. 
The nature of the powers possessed by 
visitors is not easily ascertainable. In 
Philips V. Bury (:>I) Holt, C. J., thus 
describes the functions of a vi.sitor: An 

authority to inspect tlie actions and 

regulate the beliaviour of the members 

that partake of the charity, * * 

# # * * * * 

to prevent all perverting of tlie charity, or to 
compose differences.” In ludor on Charities, 
the visitatorial tribunal is described as a 
domestic forum, the Court of the founder.” It 
was pointed out in Green v. Rntherforth {'2b) 
that the visitor’s powers are circumscribed 
by those given him by the Statute. He 
should not exceed or depart from them. 

Having ascertained to some extent the 
nature of the duties cast on the visitor, 1 shall 
now consider whether the contention that 
the Courts are powerless when a statubu’y 
body is created whose powers are analogous to 
those of the visitor in England is well 
founded. The decision in Attorney General 
V. Governors of Christ's Hospital (10) was 
strongly relied on by tlio appellant. Tlic 
observations of Cliitty, J., -do not deny 

(24) (178S) 2 T. li. 2-16 at p. 332; 100 E. U. 18G. 

(25) (i7o0) 1 Vc.scy, (Senior) -Itl'i; 27 E. It. 11-11. 
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jurisdiction to Civil Courts, although* they 
fetter its exercise a great deal* Tfir 
language of* the Charter and of the Act of 
Parliament commented on in that case.are 
not before us. Moreover, certain facts are. 
mentioned in the’ judgment which rendered 
it inequitable for the Court, to 'interfere. 
His Lord.ship says: ‘'To whatever, lengfclis 
the Court may have gone, it has njSveji 
assumed legislative authority.” From;tIfe' 
subsequent reference to the provisions *, of 
the Attorney-General’s scheme, it is apparent 
that the learned Judge held on the merits 
that that scheme should not be accepted. 
I do not think this case is authority for 
denying jurisdiction to the Courts altogether. 
In re Endowed Schools Act 1869, In re 
Christ's Hospital (26) does not carry the 
matter any further. Clephane v. Lord 
Provost, of Edinburgh (27) only lays 
down that the purposes of the trust cannot 
be altered by the Courts, In Attorney- 
General V. Dedham School (28) the 
Master of tlie Rolls ruled tliat where the 
founder had conferred specific powers on a 
visitor regarding internal management, the 
Court should not interfere with such powers. 
In Atforney-Genernl v. Dixie (29) the Lord 
Chancellor says: I have long been perfectly 
satistied that this Court has jurisdiction ” 
The above ca.ses do not sustain the pro- 
position contended for by the appellant 
that the Court is deprived of jurisdiction 
by reason of the existence of a visitor or 
of a statutory body to control the affairs 
of a trust. 


On the other hand, it seems well 
established that the power is in the Court 
to administer a charitable or religious trust 
provided it does not unduly interfere with 
the visitor or tlie .statutory body. In Stevens 
V. Chuirn, Stevens v. ( 7nrl: (30) Harwell, J., 
quotes with approval AVilles, J.’s classification 
of liabilities relating to trust?: There is 
that class where there is a liability existing 
at Common Law, anil which is only re-enacted 


(20) (It'^j) 15 A. C. 172. 

(27) \l. 1 Soldi Appeals 117. 

(25) (1557) 2:nV:tv.a:>0; 2 U b. J. Ch. -197; 3 Jur. 
(X. s.)325: 5 W. il. u9:>; 5;i i;. U. UIS; 113 K. 11. 109. 

(29) 13 Vi-H'v, (Jmii.u-) 319; 33 E. K. 358. 

(30) (1901) 1 a. 591; 70 L. J. Ch. 571; 84 L. T. 
7%; -19 W. K. lOO; 05 .1. r. 170. 
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])y % Statute with a special form of 
remedy; there, unless the Statute contains 
T^ords 'necessarily excluding the Common Law 
remedy, the plaintift' Jius his election of 
proceeding either* under the Statute or at 
Qomnlbn La^. ' Then there is a second class, 
y/Jiaph ' consists of those cases in which a 
j^tfltute has. created a liability, but has 
^^iven lio special remedy for it; there the 
.party may adopt an action of debt or other 
reinedy at Common Law to enforce it. The 
jthird class is where the Statute creates a 
liability not existing at Common Law, and 
gives also a f articular remedy for 

enforcing it.” In my opinion, the Temple 
Committees come under the first of these 
classes. 1 have already referred to the right 
possessed by the Crown over all religious 
institutions. The general right pos.sessed hy 
the subject to ask the Court’s assistance to 
get right abuses and to have a sclieme 
framed independent of the Statute has been 
recognised in numerous decisions. See 

Karuppa v. Artmuga (31), Giyana Samhandha 
Tandara Sannadht v. Kandasami Tamhlran 
■(32), Suhhayya v. Krishna (33), JRangasami 
'Naicken v. Varadappa Naicken (84), Srinivasa 
Chariar v. Raghava Chariar (35) and Radhahai 
V. Chimnaji bin Ramji Salt (36). Therefore 
the powirs of the Committee are not 
exclusive.. The observations of Farwell, J., 
are very apposite to this class of cases: 
“Now, if I find that the Statute enacts, 
either by way of new creation or by way 
of re-statement of an ancient right, a right 
of property, that at once gives rise to 
the jurisdiction of the Court to protect 
that right. If the Act gees on to provide 
a particular remedy for the infringement 
of that right of property so created, that 
does not exclude the jurisdiction of this 
Court to protect the right of property, 
unless the Act in terms says so.” In 
Attorney^General v. Wyggeston's Hospital (lO 
Lord Langdale, the Master of the Rolls, had to 
consider the rights of a governor of a hospital. 
His Lordship held that greater powers were 


(31) 5 M. 383. 

(32) 10 M. 375. 

(33) 14 M, 186;1M. L.J. 95. 

(34) 17 M. 462 at p. 466. 

(35) 23M.28j7M.L.J. 281. 

(36) 3 B. 27. 


given to him than was warranted by the 
original Charter. Then he proceeds: “Even 
if it should appear to be otherwise, and 
that this w'as within the power, nevertheless, 
if in the course of the 200 or 300 years, 
by acting up^n the power, it has turned 
out, and is shown by experience, to be 
prejudicial to the objects of the charity, 
to the extent of giving an equal benefit 
to persons w'ho are not objects of the 
charity— namely, to the lessees, for it comes 
to that — then I think that this Court could 
not avoid saying, that the circumstances 
were so changed that the interests of the 
charity and of the hospital required a new 
mode of conducting the business and affairs 
of ihe charity.” These observations apply 
mutatis mutandis to the present case. If 
after 50 years of administration by the 
Committee, the Court finds that circumstances 
have taken place which demand a remodelling 
of the machinery originally employed, I do 

not think we are powerless simply because a 

statutory body had certain powers conferred 
on it suited to the exigencies of the situation 
as it then existed. 

In Attorney- General v. St. Cross 
Hospital (37) Sir John Romilly says: “The 

only remaining point, then, on this part of 
the case is, whether the jurisdiction of 
this Court is taken away by reason of the 
visitorship of the Bishop of Winchester. If 
this were the law, it would be very 
unfortunate, for it does not require the 
history of this case to teach us that the 
visitorship, vested in any one, whether a 
corporation sole or aggregate, or the heir 
of the founder, is a mere nominal office, 
the duties and ftinctions of which are rarely 
if ever, spontaneously performed. But the 
law is not so. Where there is a clear and 
distinct trust, this Court administers and 
enforces it as much where there is a visitor 
as where there is none. This is clear 
both on principle and authority. The visitor 
has a Common Law office and Common Law 
duties to pei'form, and does not superintend 
the performance of the trust which belong to 
the various officers, whicli he may take care 
to see are properly kept up and appointed. 
Green v. Eutherforth (25), the case ot the 
Berkhampsfead Free School, Ex parte (38) 


y O I / A I X/ VU * 


w ^ ^ 


E. K. 1103; 99 R. R. 228. 

(38) 2 Yes. & Bev. 134; 35 E. R. 2/0; 13 R. R. 
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and several other cases expressly 
establish the authority of this Court 
in cases of trusts, and the duty of 
this Court to see that they are properly 
performed, notwithstanding that there may 
be a special or a general visitor.” I have 
made this lengthy extract because it seems 
to me that in India under the superintendence 
of Temple Committees we have reached a 
position where “the duties and functions 
are rarely if ever spontaneously performed.” 
The written statement of the Committee in 
this case shows how powerless the Committee 
were in carrying out their duties, and how 
little they did or endeavoured to dn. It 
would be disastrous in this country if 
Courts were to refuse to intervene 
on the ground that a statutory body has 
been created to exercise supervision over 

the trusts. 

At the same time, I concede that in 
formulating a scheme, the Courts should not 
unduly interfere with the powers entrusted 
to Committees. The cases quoted by the 
learned Vakil for the Committee establish 
that position. In re Shrewsbury Grammar 
School (16) Attorney General v. Aspviall 
(39), Attorney-General v. Moyer of 
Dublin (40) and Attorney General v. 
Governors of the Foundling Hospital (15). 
Tlie learned Vakil for the Sabha did not 
seriously contest thi.s position. His argument 
was directed to showing that the Board of 
Revenue and their successor, the Committee, 
had only certain limited powers, and that 
neither the Regulation nor the Act took 
away the plenary jurisdiction pos.sessed by 
the Court. I shall now very briefly examine 
the prjvisions of these two Statutes mainly 
with a view to see how much of the 
scheme of the Subordinate Judge sliould 
be accepted. 

The preamble to the Regulation refers tu 
the ground for believing that the produce 
of the endowments ‘ ks in many instances 
appropriated contrary to the intentions of 
the donors,” and speaks of the duty of the 
Government to see to its proper application. 
The duty, I take it, is that of the pnn-us 
pafriio. In Duke of Beanjort v. Berty (41) Lord 

(39) 7L.J. Ch, 51; 1 Jnr. fx. s.) 812; 2 Mvliie A 
Carig. 613; -10 K. R. 773; 4.5 R. R. I42. 

(40) 1 Rlig. (n. s.) 312; 4 E. R. 888; 30 R. R. 43. 

(41) I Tccre Williaiiii; 702; 21 L. R.o79. 


Macclesfield, Lord Chancellor, says that the 
protection of children was assumed by the 
Court of Chancery in analogy of its powers 
over trusts. Consequently, the care of trusts 
seems to have been regarded as the first 
duty of the king. It was, therefore, very 
early held in Madras that the remedies 
under the Regulation were not exhaustive 
but only supplementary of the ordinary 
remedies, ronrianihnla Mwlaliyar v. Varag-^ 
una Rama Pandia Ghinnatambiar (42). See 
also Kassyvassy Kristna Putter v. Vangala 
Shangaranaf Josser (43). I do not think that 
the view to the contrary held in Bheema Rant 
V. Durga Prosad Singh (44) is consi.stent with 
the history of the temple legislation in 
thi.s country. I shall now deal with the 
other sections of the Regulation. Section 
2 is the most important of them. The 
right of general superintendence is wide 
enough to include the power to appoint 
additional trustees. I am in agreement 
with the decision in Thiruvengadatha Aiya- 
ngar v. Ponnappa Aiyangnr (10). Even in 
Ganapafthi Ayyar v. Sri Vadanyasa Alasinga 
Bhattar (11) Sir S. Subramania Ayyar, J., 
says that such appointments can be made 
for good and sufficient cause. I infer the 
powtr to appoint additional trustees from 
sections 12 and i3 read with section 2. 
It is not necessary in this case to consider 
the exact nature of the rights conferred on 
the Committees by section 2: wliatever 
may be involved in the term 
I am of opinion that some of the decisions 
of thi.s Court to which I shall refer later 
on have not l)?en shown to be wrong in 
placing a limit on its import. Further, the 
right of superintendence must be limited to 
the exercise of the p wers conferred on 
the Board or on the Committee whose 
jurisdiction is analogous to that of the 
visitor in England. Sections 3 to 10 do 
not call for special notice. Sections 11 to 
lo are important. Section 11 requires local 
agents to report to the Biard vacancies 
and casualties, the names of the persons 
claiming to be trustees and the mode in 
which previous appointments were made. 
Section 12 deals with cases in which the 


•42) 7.M. II. C. K. 117 
[43) .s. I). A.uf 185S 11.39. 

(11) 16 p, e. 17 t. L.J. 1S3. 
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Government had the exclusive power of 
appointment and requires the local agent 
to suggest names. The 13th section deals 
with the duties of the Board on the receipt 
of such reports. It seems to me that the 
clause **or made such other provision for 
the trust, etc.” should be confined to the 
appointment contemplated in sections 11 and 
12. As I said before, they do not seem to 
warrant the construction that the Board can 
appoint hereditary trustees by virtue cf this 
clause so as to deprive themselves of all 
control over them. Section 14 gives a right 
of suit to persons aggrieved by the exercise 
of the p'^wers vested in the Board. 

Coming to the Act, it must be premised 
that it was not the intention of the Leeislature 
to give larger powers to the Committee than 
was possessed by the Board. Sections 3 and 7 
entrust to the care of the Committees all the 
institutions which were under the control of 
the Board of Revenue. A feeble attempt 
was made to show that the Committee could 
hold possession of the trust property. Sec* 
t’on 12 which refers to the transfer of the 
possession of properties does not provide for 
the vesting of the properties in the Com- 
mittee. On the other hand, .sections 11 and 
13 which speak of the duties of the trustees 
to keep accounts make it clear that the Com- 
mittee was not to hold properties. 

The course of decisions on this subject is 
well established in this Presidency. Speak- 
ing for myself, T feel no hesitation in saying 
respectfully that they are perfectly sound. See 
Y^nkafpsa Nnyui^n v. Skn Shadagopn 
(13), Fandurnnga v. Nagnppa (45), Sanknrn- 
murli Mndaliar v. Ohidamhara hadan (46), 
Seshadri Ayynnrar v. Notaraia Ayynr (8), 
Patfikadnn Ummarn v, Emppror (47), 
Ohfiirmnn, Mvnicipal nounnl nf Eajahmumlnj 
V. Sf'snrla Yenkateswnrlu (48) and Ttawana- 
than Chetfiar Saminatha Aiyar (49). It has 
also been held that the Committee should not 
concern itself with the internal management 
of the institution. Maijavdi CheHi v. OUier 

(50) SuhhaNaidu y Gopalaswamy Naidu 

(51) . It stands to reason that when there 

(4ol 12 M, 366. 

(46) 17 M. 143. 

(47) 26 M. 2-13; 2 Weir. 463 

(48 ?] M. Ill; 3 M. L. T. 241. 

(49) 14 Irid. Cas. 520; i3 M. L. J. 278; ’2 M. L. T. 
166. 

50) 22M.261;8M.L. J. 196. 

(51) 15 H. L. J. 185. 
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is a trustee who is responsible for tbe 
management of the properties and for their 
application, his control over the servants of 
the establishment should not be interfered 
with by the Committee The very limited 
power as to accounts given by the second 
clause of section 13 to the Committee bears 
out this position. It is doubtful whether 
the decisions which lay down that no ac- 
counts should be called for from hereditary 
trustees are right. See Yenkatahalakrishna 
ClipHiyar v. Kaliyanarnmniyangar (52), 
Fnkurudin Sahib v. Ackpni Sahib (53). Section 
13, clause 2, refers to all trustees whether 
hereditary or otherwise. Section 14 has 
been much debated during the argument. 
It is a limited remedy that is given by 
this .section to the public. It only empowers 
the Court to direct the specific performance 
of duties which have been neglected. Such 
duties have also been specified. To my 
mind, the right of suit under the Act has been 
purposely restricted because the general 
right of the subject under the Code of 
Civil Procedure was not intended to be 
interfered with. The remedies are cumula- 
tive and not exhau.stive. See Nrlatonru Venkata- 
rangnchnryulu v Nedafhvr Krithnnmacharyulu 
(?4). The above examination of the sections 
of the Regulation and of the Act shows that 
the power of settling a scheme is not 
within the competence of the Com- 
mittee. It is only by virtue of the 
section 92 of the Code that this remedy 
can be invoked. In considering the details 
of the scheme Mr, Ganapathi Aiyar 
contended that as the body of the trustees will 
be functus officio if one member of it 
dies, there should be a Board of Control 
to avoid an interregnum. Santhalva v. 
Manjanna Shetty (3) no doubt lays down 
that the death or removal of one of the 
members incapacitates the others from 
carrying on the duties of the Committee. 
With the greatest deference, I am unable 
to accept this conclusion. The decision in 
Doe V. Godwin (5) quoted in Raghunandan 


t 

(.S2) .}M. n.C. R. 48. 

(.53) 2 U. K*7. 

.'i4'» ‘^0 Tnd. Cas. 515; 37 M. 184; 14 M . L. T. 44: 24 

M.L. J. 697. 
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Ramanuja Vas v. BthhuH Bhuslian Mukerjee 
(4) was apparently not brought to the 
notice of the learned Judges who decided 
Santhalva v. Manjanna Shetty (3). In my 
opinion the statutory body does not become 
extinct by reason of changes in its 
constitution. 

As in my opinion, the Civil Court alone 
has power to frame a scheme, and its 
jurisdiction is not taken away by the 
creation of the Temple Committee, I shall 
now proceed to examine the details of 

the scheme. 

The fir.st question for consideration is 
whether there should be a Board of 
Control, In my view the powers intended 
to be conferred on the Board of Control 
would unduly interfere with the rights of 
the Temple Committee. In the Conjeevaram 
scheme the Board of Control was held 
necessary because the institution was not 
subject to the control of the Temple Com- 
mittee. I am clearly of opinion that all 
provisions in the scheme relating to the 
Board of Control should be omitted. For 
the same reason I am of opinion that no rigiit 
of management should vest in the treasurer. 
This would he virtually adding to the 
number of trusteee. 1 would, therefore, 
recast clause 3 thus: “that the administration 
of the Devasthanam shall vest in a Board 
of Trustees subject to the control of the 
Committee.” Clauses 4 to 7 should he 
omitted in this view. A great deal of 
discussion centred on the question whether 
there should be a Vadagalai trustee for this 
temple. It is true, as pointed out by Mr. 
Rangachariar, that the Vadagalai tru.stee 
whenever he had an opportunity endeavoured 
to subvert the uses of the iu.stitution by 
showing his partiality toward.s the usages of 
his own section. Hut ever since ISi-h’l when 
the present Vadagalai trustee was appointed, 
no serious complaints of such a nature have 
been made against him. Moreover, although 
the temple is mainly Thengalai, the archaknn 
and paricharahas aio Vadagalais ar.d there 
are a large nnniher of \ adagalai uiims/ 
offices in this Temple. In order that tlmir 
intere.«ts might be safegnanled, there should 
he a Vadagalai trustee. We see no roasnn 
for disagreeing with the Subordinate Judge 
in regard to this matter. 

As a counterblast to the argument of 
Mr. Rangachariar, Mr. Narasiuiha Aiyangar 


contended that as there is a hereditary 
Thengalai trustee there was no necessity for 
the appointment of another Thengalai trustee. 
The history of this institution shows that 
the hereditary Thengalai trustee is not a 
person on whom the Thengalaia can rely 
to protect their interests. Undoubtedly the 
Thengalai rights are predominant in this 
temple; the Subordinate Judge was, therefore, 
right in providing for the appointment of 
an additional Thengalai trustee. No serious 
objection wa.s taken by any of the contending 
parties for the inclusion in the Board of 
Trustees of a Smartlia and a Madhwa. It is to 
be hoped that their presence would tend to 
compose the differences between the two 
rival sects of Vaishnavas. We do not 
think that the provision for the appointment 
of'the Sivite and Madhwa trustees by the 
Court is necessary. The Committe should 
have the same power with regard to them 
as they have with reference to the other 
three trustees. As regards clause 12, in 
the view that wo have taken about the 
office of the treasurer and having regard 
to the represeiil.ations that have been made 
regarding the funds of the Devasthanam 
we are of opinion that instead of a 
treasurer, the trustees should be directed 
to appoint a cashier on a salary of 
Rs. 75-0-0 per mensem. Clause 4 which 
confers certain powers of supervision and 
control on the treasurer should be modified 
by investing the Board of Trustees with 
those powers. Clause K) should be modified 
in a similar nuuiner. In addition to the 
provisions contained in the scheme we 
think it necessary that the Board of 
Trustees should once a year prepare a 
balance sheet of the accounts of the 
Devasthanam and publish it for the public 
in the local (lazctte. The scheme should 
he modified ns above indicated. As was 
(lone with reference to the Conjeevaram 
.scheme, we think liberty should be given 
to any of the trustees or any member of 
the C(»minittee or to the 1st plaintiff in 
this case to move the Court for such 
altciations in the scheme as seem desirable 
in the light of (he experience that may 
have been gained of its working. 

I’liese appeals and the memoranda of 
ohjecti{Mis by the Jth and 7th respondents 
in Appeal No, .‘12s of ISiLS and by the 
1st respondent in Appeal No. oao of I'dld 
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coming on for final tearing after the 
submission of tlie revised scheme by 
the Ist plaintiff, the Court delivered the 

following 

JUDGMENT.— The scheme brought in by 
the 1st plaintiff is accepted by us subject 
to certain modifications. The scheme as 
finally approved:— 

General, 

1. The Temple ofr Sri Ranganadhaswarai 
at Srirangam and the minor temples and 
shrines attached thereto (inclusive of the 
temple of Sri Pandarikaksha Pernmal at 
Tiruvallarai) and constituting with the 
said temple the Srirangam Devasthanam 
and all the properties, moveable and 
immoveable, which have been or may 
hereafter be dedicated to the said deity 
are and shall be vested in the Sri 
Ranganadhaswami deity. 

2 (o) The word “Court” in this scheme and 
in the rules that may be framed under this 
scheme shall mean the Subordinate Judge’s 
Court at Trichinopoly or such other Court of 
original civil jurisdiction of the lowest 
grade as may have jurisdiction under 
section 92 of Act^ V of 1908. 

2(6) The word “Committee” shall mean 
Trichinopoly Taluq Devasthanam Committee 
formed under Act XX of 1863. 

2 (c) The expression “Sri Ranganadhaswami 
Devasthanam” herninafter referred to as ‘ the 
Devasthanam,’ shall mean and include 
the shrine of Sri Ranganadhaswami at 
Srirangam and all the subordinate shrines 
attached thereto both in Srirangam and 
outside (inclusive of Sr: Pundarikaksha 
Perumal Temple at Teruvallarai). 

3. The administration of the Devasthanam 
shall vest in a Board of Trustees subject 
to the control and superintendence of the 
Committee. 

Board of Trustees. 

4. The Board of Trustees shall consist of 
five members, viz.j 

1. A hereditary Stalathar Trustee by 

rotation as at present, 

2. A Thengaiai Trustee, 

3. A Yadagalai Trustee, 

4. A Sivite (including a Smartha), 

4 Mftdhya, 


Trustees Nos. 2 to 5 shall be appointed by 
the Committee. 

5 (a) The term of the office of 
the Trustees appointed by the Temple 
Committee shall be five years but the said 
trustees shall be eligible for re-appointment. 

5 (6j The Stalathar Trustees shall 
hold office by rotation each for one year 
commencing with the l.st Chitrai. 

6. No office-holder of the temple or a 
member of the Temple Committee shall 
be appointed by the Committee as a 
member of the Board of Trustees. 

7 (ff) No one shall be eligible to be 
appointed by the Committee as a Trustee 
of the Devasthanam — 

1. Who is under 25 years of age. 

2. Who is an uncertificated bankrupt 

or an undischarged insolvent. 

3. Who is suffering from unsoundness 

of mind, total blindness, total 
deafness, total dumbness, leprosy, 
or paralysis of such a nature which 
unfits him for work. 

4. Who is a member of a joint family 

of which some other member is 
at the time a member of either 
the Committee or of the Board 
of Tru.stees and 

5. Who has been convicted of any 

offence involving moral turpitude, 
or against whom orders under 

sections 109, 110, Criminal Pro- 

cedure Code, have been passed. 

7 (6) In the case of a rotation trustee 
who is a minor or who is subject to 
any of the disqualifications stated in 2, 3 
and 0 , the Committee may appoint from 
among the Stalathars a competent person 
in his place. 

Cashier. 

8. A cashier shall be appointed by 

the Board of Trustees on a salary of 
Rs. 75 per mensem and shall furnish 

such security as may be determined by 
the rules framed hereunder. 

9. The Board of Trustees shall have 
powers of supervision and control over 
the cashier, but shall not suspend or 
dismiss him unless 4 out of the 5 
Trustees are in favour of such a course. 
An appeal .shall lie to the Committee 
from an order of dismissal, whose 
decision shall b^ final, 
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Budget. 

10 (a) The Board of Trustees shall, 
three months prior to the commencement 
of the fasU, prepare and submit to the 
Committee a budget of the estimated 
receipts and expenditure for the ensuing year. 

ib) The Committee shall, with such 
modification as it may deem necessary, pass 
the budget and send it back to the Board of 
Trustees at least a month before the 

beginning of the fash. 

(c) If the Budget be not sent by the doard 

of Trustees as aforesaid, the Committee may, 
after giving 14 days’ notice to the Board of 
Trustees, themselves frame and prepare the 
budget and send it to the Board of Trustees. 

(d) If the Committee fail to send the 
budget within the time fixed above, it 
shall be competent to the Board of Trustees 
to act upon the budget sent by tliera until 
the Committee send the same approved. 

(e) The Board of Trustees shall have 
a permanent advance for urgent expenses 
of such amount as may be fixed in the 
rules to he framed in this sclieme. But tlie 
expenditure which may be incurred by 
them shall not exceed the provision of 
the budget nor shall any extraordinary 
expenditure be incurred without the 
special sanction of the Committee. 

Accounts and Audit. 

11 (a) The accounts shall be audited by 
an auditor appointed by the Committee 
upon such remuneration as may he lixed 
by the Committee, to be paid from the 
Devasthanam funds. An abstract cf the 
said accounts prepared and certified 
together with his report fihall be sent 
to the Board of Trustees, wlio shall 
submit the same to the Committee with 

their remarks, if any. 

(/,) It shall be the duty of the Board 
of Trustees to give the auditor all 
facilities for carrying mi the audit and 
to produce all accounts, vouchers and other 

papers required by him. 

(c) It shall also be the duty of the 
Board of Trustees to carry out the 
suggestions made by the auditor in liis 
report and approved by the Cunimittee. 

(d) The Board of Trustce.s shall 
prepare every year a balance slieet of the 
assets and liabilities of the Devasthanam 
and publish it after veriticatimi by the 
auditor in the local Gazette and in .such 


(iBie 

* * 

other papers slr they shall, think fifc.- , 

(e) The accounts of, each fasUf together, 
with the report of the auditor apd the 
abstract of the accounts and the balance 
sheet, shall be exhibited at the Devasthanam 
office from the 15th October to l5th 
January following and also at the tiipe 
of the Mukkoti festival at the temple 
premises and all worshippers of the temple 
shall be entitled to inspect the same at 
all reasonable times, . ... 

12. All surplus income shall be 
invested for the benefit of the temple by 
the Board of Trustees in accordance with 
the rules to be framed for the purpose. 

13 (a) No immoveable property of the 
temple shall be leased for more than three 
years without the sanction of the Committee. 

(b) All leaep.'* and sales shall be by 
public auction nr in such other manner 
as may be provided for in the rules. 

14. No jewels cr other moveable property 
shall be .sold or otherwise alienated without 
the sanction of the Committee. 

15. An inventory of the jewels and 
other properties shall be maintained by 
the Board of Tru.stees and shall be verified 
by the auditor every year. 

16. Rules consistent with this scheme 
shall be framed by the District Court of 
Tricbinopoly after notice to the Committee 
and the Board of Trustees subject to the 
control of the High Court — 

1. for ensuring the proper receipts and 

custody of all ( fferings, income and 
fund.«: 

2. for preventing mi.sappropriatiou or 

ensuring the proper management 
of the temple funds and properties; 

•C for the conduct of the business of the 
Tm^-tees: 

4. for the flaming of (lie budget, 

5. fitr the duties ( f {he cashier and the 

aninuiit and form of security to be 
given by him and by tlie other 
servants of tlie temple and the 
duties of the auditor, 

ti. for the investment id any surplus, and 

7. for all such other matters as may be 
necessary for the proper management 
of tlie .''ecular aiTniis of the temple. 

The rules so fianitd shall be liable to 
alleinlion in like nianner. 

1' Ary (f the plaintiffs or the 
Dliarnia Rakshana i^abha or any member 
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of -the Temple Committee or of the Board 
of Trustees may, by petition, apply to the 
High Copri for such farther or other 
direotioDS in the matter as may be 
neoessary or for modification of this scheme 
or any of the provisions thereof. 

The scheme shall come into operation at 
ooee. 

Messrs. K. Seshadri Aiyangarand K. Sin- 
gpm Aiyangar who were appointed by the 
Committee shall bold office for five years 
from this date. Those that were appointed 
by the Sab-Court shall cease to hold 
office from to-day. 

Appeal partly allou’ed', Scheme mdified, ' 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 220 of 1914. 

December 9, 1915. 

Present— Mr. Stuart, A. J. C. 

Raja RAMPAL SINGH— Plaintiff — 

Appellant 

versus 

Mtcssammat GANESHA and another — 

Defendants— RE> roNDENTs. 

Oadh Laws Act fXVIU of lK76j, s. 9, C/t, IlSale 
hy Hindu, widow of her estate in proprietary share 
without legal necessity, interpretation of himlu Law 
-‘Uitahhara— Pre-emption, right of, if arises. 

A sale made without legal necessity Iv u Hindu 
widow, governed by the Mitakshara Law, of her 
estate as a Hindu widow in a proprietary share is 
not a sale of a full proprietary estate, nor is it a 
sale of a proprietary tenure or a share of a proprietary 
teuiwe within the meaning of section 9, aiul no 
right of pre-emption under Chapter U of Act XVIII 
of 1876 arises on the occasion of such a sale. 

Appeal against an order of the Additional 
Judge, Lucknow, dated the Idth February 
1914, upholding that of the Munsif, South 
Lucknow, dated the 12th July 19i3. 

Mr. Lachnan Prasad Varma, for the Appel- 
lant. 

Mr. P, C. Gupta, for the Respondents. 

^ JUDGMENT. — The question to be decided 
ih this appeal is whether a sale made without 
legal necessity by a Hindu widow, 
governed by the Mifcakslnra Liw, of her 
estate as a Hindu widow in a proprietary 
sbftre can be held to be the sale of a 

n 


prietary tenure or a share of a proprietary 
tenure within the meaniug of section 9, Act 
XVIII of l87G. Such an estate is not a full 
proprietary' estate, and the question arises 
whether any title short of a full proprietary 
title can be held to be covered by the words 
proprietary tenure or a share of a pro- 
prietary tenure”. I have been unable to 
find any decision directly bearing upon this 
point. After considering the meaning of 
these words 1 decide that the sale of such 
an estate is not a sale of a proprietary tenure 
OP a share of proprietary tenure. It is true 
that, if the reversioners fail to takeadvantage 
of their rights within a certain period from 
the death of the widow, the vendee will 
become a full proprietor of the estate in ques- 
tion. But that circumstance does not show 
that he holds more than a limited estate at 
present. It is clear that the Oudh Laws 
Act confers no right of pre-emption on the 
execution of a usufruciiury mortgage or on 
the sale of the rights of a mortgagee holding 
a usufructuary mortgage. But in the case 
of a usufructuary mortgage the mortgagee 
will become full proprietor in the course of 
time if the mortgagor fails to redeem the 
mortgage, and 1 do not see that the title of 
a purchaser of a Hindu widow’s estate when 
the sale is made without legal necessity, is 
very much superior to that of a usufructuary 
mortgagee, except in so far that the mortgage 
on the one hand is liable to redemption and 
the widow’s estate on the other hand remains 
with the purchaser until her death. 1 decide 
that -the sale of such an estate by a Hindu 
widow is ncpt the sale of a proprietary tenure 
or the share of a proprietary tenure within 
the meaning of section y and that no right 
of pre-emption under Chapter 11 of Act 
XVllI of 1876 arises on the occasion of such 
a sale. 

1, therefore, dismiss this appeal. The 
appellant will pay his own costs and those 
of the respondents. 

Appeal dismissed, 
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' MADRAS HIGH COURT. 

Cim MiscELUNEors Petition No. 1830 

OF £13. 

April 30, 1915. 

Present', — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

Sri Sri Sri VIKRAMADEO MAHARA JULU 

GARU, MAHARAJA OF JETPORE— 
Plaintiff— Petitioner 
versus 

!HAR1 KRISHNA PATRO alias RAGHU- 
NATHA PATRO and others— 

Defendants Nos. 1 to 3— Respondents. 

Declaratory suit— Suit to declare thut property at‘ 
tachedisjudgmeniMUr's, maintainability of-Vizaga- 
patam Agmcy Rule^i— Appeal, right of—Inherent power 
Civil Procedure Code (Act V of 1908), 0. XXI, r. 63. 

Under the Inw prevailing in the Vizagapatam 
Agency a suit will m t lie for a declaration that a 
certain property in respect of which a claim petition 
has been allowed, is the property of the judgment- 
debtor. [p. 226, col. 2 ] 

Obiter dic/rt.~Whcre a question is raised 
whether one of the items attached by the Court does 
in fact belong to the judgment-debtor, the parties 
liavc in justice and equity a right to get this ques- 
tion determined even in tlie absence of expre.ss rules 
providing for claim petitions, [p. 226, col. 2.] 

There is no inherent right of appeal wlicre tlie 
Statute does not create one [p. 2lG, col. 2 ] 

(^,,.j.,-(.._Whetlier there is a Common Law right 
vested in every subject to have his title, which is in 
dispute, declared? [p. 227, col. 1.] 

Petition under rule XX of the Ganjam 
and Vizagapatam Agency Rules, praying 
that in the circumstances .stated therein, 
the High Court will he pleased to direct 
the Agent to the Governor, Vizagapatam, 
to review his judgment in Appeal Suit 
No. 6 of 1912, preferred against the decision 
of the Court of the Special Assistant 
Agent of Korapat, dated the 18th July 
1912, in Original Suit No. 20 of 1908. 

The Hon’ble Mr. B. i\. Sanaa, for tlie 
Petitioner. 

Mr. T. Rangacharior, fur Respondent No. 3. 

ORDER.— The question for decision is 
whether under the law prevailing in the 
Vizagapatam Agency, a suit will lie for 
a declaration that a certain property in 
respect of which a rdaini petition has been 
allowed the propeity of the judgment- 
debtor. ’[’ho plaintiff i;. the Maharajah of 
Jeypore 

111 execution of a decree for costs, lie 
got attached a tope, to which the 3rd 
defendant advanced a claim that it wa.s 
in his posse.ssion on behalf of a deity to 
whom it had been gifted before tlie attach- 


ment. The Special Assistant Agent, upon 
evidence recorded by the Agency Munsif 
of Jeypore and upon a report, ordered the 
attachment to be withdrawn and the execu- 
tion petition to be struck off the file. Now 
the plaintiff has brought this suit to 
establish the title of defendants Nos. 1 and 
2 to the said tope and to get the order 
on the claim petition vacated. Both the 
Special Assistant Agent and the Agent to' 
the Governor have held that the suit is 
not maintainable. 

Rule XXVI, clause 2, of the rules 
framed by the Government under Act XXIV 
of 1839 for the guidance of the Courts in 
these Scheduled Districts permits decrees for 
a sum of money to be executed by selling 
the lands and other effects belonging to 
the party against whom the judgment may 
have been given. Where a question is 
raised whether one of the items attached 
does in fact belong to the judgment-debtor, 
the parties have in justice and equity a 
right to get this question determined even 
though the rules may not expressly provide 
for claim petition.s, and in the pre.sent case 
they did get the ownership of the tope 
decided by the Special Assistant Agent's 
order of June 19th, 1909. Order XXI, rule 
63, of the Civil Procedure Code, which gives 
the right to a party against whom an. 
order in a claim petition is made to institute 
a suit to establish the right which he 
asserts, is a provision of the nature of an 
appeal, as it provides for the decision of a 
competent Court of civil jurisdiction being 
superseded by another decision. This provi- 
.sion has not been extended to the Agency 
Tracts of Vizagapatam, we think, purposely, 
to prevent the unsophisticated inhabitants 
of those regions being harassed by bewil- 
dering multiplicity of legal proceedings. 

Rule XIII applies to civil trials in Agency 
Courts only those lailes of the Civil 
Procedure Code which relate to tlio exa* 
mination of witnes.'-^es in appealable cases. 
There is no inherent right of appeal where 
the statute does not create one. Conse- 
quently, the order of June I9th has become 
a final one. We notice that this order was 
ba.sed on evidence not recorded by the Judge 
wlio pa.ssed the iirder, and we have heard 
argil tmmfs as to whether that procedure 
wa.s legal. Willtmit deciding whetlier Rnle' 
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Xlir, whicli requires that evidence in “all 
civil trials’’ shall be taken in the manner 
prescribed by the Code of Civil Procedure, 
has any application to claim petitions in 
this Agency, we are cleaHy of opinion that 
the Judge’s procedure, assuming it to have 
been irregular, has no bearing on the question 
now at issue, for it has not been hitherto 
the case of the plaintiff that the order is 
void through not being based on legal 
evidence (in which case it would be again . 
open to him to attach the released property), 
but rather that he has a right to have 
the order superseded by the decision in a 
regular suit. Moreover, it does not appear 
that the plaintiff took objection to the 
procedure of calling for a report from the 
Subordinate Court and acting on evidence 
recorded by it, either when the order was 
passed or in the trial of the present suit or 
in his grounds of appeal. 

The Agency Courts have further decided 
that no suit could be brought for a declara- 
tion under section 42 of the Specific Relief 
Act, as that Act is not in force in the 
Scheduled Districts. The Hon’ble Mr. 
Sarma for the appellant, quoting Eobert 
Fisoher v. Secretary of State for India 
in Council (1), contends that independently 
of the Specific Relief Act, there is a Com- 
mon Law right vested in every subject to 
have his title which is in dispute declared. 
It is unnecessary to discuss this point, for 
the ’nature of the present suit is 
not that of a mere suit for a declara- 
tion as to a legal right or character, but 
is essentially one to set aside a judicial 
order upon a claim by a 3rd party to 
property which was the subject of execution, 
and such a suit will be maintainable only 
in localities where by an enactment such 
as the Civil Procedure Code a statutory 
right has been created. 

The present suit has bad a previous 
history. 

It was in the first instance dismissed and 
the dismissal order was set aside by this Court 
in Civil Miscellaneous Petition No. 2479 
of 1907. It was therein held by another 
Bench of this Court that the ground 
upon which the' Special Assistant Agent 
had dismissed the suit, namely, that section 

(I) 22 M. 270 (P. C.); 20 1. A. lOj 3 C. W. N. 161. 
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244 of the Civil Procedure Code of 1882' 
was a bar to the suit, was not a good 
one. The suit was in consequence restored 
to file and again dismissed. 

The point which has now been taken 
■was not argued at the hearing of that 
civil miscellaneous petition nor should 
the learned' Judges, who decided it, be 
understood as meaning to say that the 
suit as laid was maintainable from every 
possible point of view. 

The Agent’s judgment is right. We 
dismiss the petition with costs. 

Petit ion d ism issed. 


CALCUTTA HIGH COURT. 

Appeal proji Appelute Decree No. 2Sld 

OF 1914. 

December 17, 1915, 

Present:~l\v. Justice N. R. Cliatterjea and 
Mr. Justice Newbould. 

Moulvi MUHAMMAD ISMAIL — Pl.a.intiff 

— Appellant 
versus 

SAMAD ALI BHUrAN and ofHERS^ 
Dependants— Respondents. 

Contract Act {IX of 1872), s. 23 — Public poUcy — 
Coinpromisc — Contract ent' red into by a person accused 
of a conipoundable and a nou-componnduble ofence,for 
componudiny the compoundablc offence, validity of — 
Penal Code {Art XLV of I860;, .'■w. 147, 32.5.j 

Where in a complaint against a ])ei’soii accusing 
him of ofl'eoces under sections 14“ and 325, Penal 
Code, the Magistrate afrer perusing the complaint 
and examining the complainant issued summons 
only under section 325 and the accused, with the 
permission of the Magistrate, compniindod the 
case bv entering into a contract in favour of tin- 

V W 

complainant: 

Held, that in tin' absence of aiiN tliiiig tt) slinw 
that there was any truth whatsoever in tiie allega- 
tions as to the offence under section 147 ordiat 
there was any apprehension in the mind of tin- 
accused that he would be convicted iimlor tliat 
section, the contj act was not void as being oj)posed 
to public policy, [p. 229, col. 1.] 

Xuiehar Rahman v. Muldnshcd Husniii, 15 Ind. Cas. 
259; 40 C. 113; 16 C. W. N. 854; Williams v. Baylcy, 
(18661 1 H. L. 200 at p. 220; 35 L. J. Ch. 717; 
12 Jur (N.s.) 875; 14 L. T. 802. referred to, 

Appeal against the decree of the Addiiioiml 
Subordinate Judge, Noakhali, dated the loth 
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Jone 1914, confirminjr tlmt of the Munsif, 
Feni, dated the 30th June 1913. 

FACTS.— The plaintiff brought a suit for 
confirmation of po.sses^ion of a certain pro- 
perty and for a declaration that a Mala 
in respect of that property executed by h'm 
in favour of the defendant was invalid 
and void, on the ground that it was executed 
under coercion and that it wa.S opposed to 
public policy ina.«<much as it w’as executed for 
compounding a criminal case under sections 
147 and 325 only, Indian Penal Code, brought 
against him by the defendant. In that 
criminal case tlie complaint of the defendant 
alleged offences under sections 147 and 
325, Indian Penal Code, but the Magistrate 
issued summon.s ag.iinst the pliintiff under 
section 325 only. The plaintiff, with the 
permission of tl)e Magi'itrate, compounded 
the case by executing tlio kohnla and 
paying some m mey to the complainant. The 
plaintiff’s suit was dismi'ised by the Munsif 
and on appeal the deci.sion of the Munsif 
was confirmed; the plaintiff thereupon 
preferred a second appeal to the High 
Court. 

Dr. Dicarbi Nntli Milfvr (with him Balm 

% 

Huu)' C!in}nlrn PmiJ. h r tlie Appellant, ccn- 
tended that ihe h«l,(i}n wa.s void as being op- 
posed to public policy There were two offen- 
ces cdiarged against the plaintiff in the peti- 
tion of complaint — one under’ section 147 and 
the other under section 325, Indian Penal 
Code. The offence ui.der section 147 was not 
compcnndablft and (here w,is no Icn nv ng 
tliat the accused would not have been 
convicted under that section if tlie ease 
bad not been coinponnded. The very fact 
that the accused wa.s cliiirged in the com- 
plaint with the olTei (‘e uiMb-r seetitui 147 
along with an off’oice uiidor section 325 
made the criminal c.i.s(‘ noii.<-'onpoiindable. 
Tliere was but onccn-e 1 ronglil again.st tlio 
accu.‘‘ed and that ea.^e wa^ non c.) poumlable 

by J'easoii of tln-ro being an utl'-gation of an 
off^''nce under s.’cM m I t7. d’lie Tr.ving 
Magistrate bad no just ili<’ -t i n I'pi* assuming 
that the allegation in rln* c nijihilnt as to 
the offence of rioting wa.-; Lise Ijcfore he 
had examined the prosecution witnesse.s. 
Offences of a public nature are very jealously 
regarded by law and the Ma'.-isfrate ought not 
to have passed over such an 'dlVtice charged 
against a man in a petition of o<.*mpiainti In 


support of his arguments he referred to 
Nujebar Rahman v. Muktashed Husain (1) 
and Williams v, Bayley (2), 

JUDGME.VT.— The plaintiff, who is the 
appellant in this case, sued for a declaration 
that certain documents executed by him in 
favour of the defendants were invalid and 
void for want of consideration. It appears 
that in the Court of first instance the case 
was tried on the question whether the 
-plaintiff executed the documents under 
coercion. The Court of first instance found 
that there was no coercion exercised 
upon the plaintiff and the suit was dis- 
missed. 

On appeal the finding of the Court of 
first instance on the point was affirmed, 
but then it was contended before that Court 
that the contracts were opposed to public 
policy as they were entered into fnr com- 
pounding a criminal case. The learned 
Subordinate Judge points out that the 
pliintiff had been summoned only under 
section 325 of the Indian Penal Code. An 
offence under section 325 can be compounded 
with the permission of the Court; and the 
Magistrate gave permission to compound the 
case. We have been referred to the case 
of Nnjfhar Rahman v. Muktasked Husain 
(1) by the learned Pleader for the appellant, 
but in that-case the contract was entered 
into in order to stiffe a non-compoundable 
criminal case, and all that that case decided 
was that it was contrary to public policy 
to comoound a non-compoundable criminal 
ca.se and any agreement to that end is wholly 
void in law. 

It was contended by the learned Pleader 
for the appellants that altliougli an offence 
under section 3-5 of the Indian Penal Code 
is compoundable with the permission of the 
Court, the plaintiff was also accused of 
having committed an offence under section 
147 of the Cole in tlje petition of complaint 
Inbire the Magistrate and the learned 
FLa I'M* relied up>n the case of Wtlliamsv. 
lUfil'if (2) in support of the proposition 
tint wfiere a ontrict i.s entered into in 
order {•' av.)id a crirainal prosecution even 


(1) Cas, r)9; 16C. 8U; 40 C. 113. 

(•.i> (tsitj) lit. b .0)at p. 21 )] 3-) L. J. Cli. 717j 
iJjm-. «7 '>} 14L.T. b02. 
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before the case is brought into Court, the 
agreement is invalid as being opposed to 
public policy. In that case, however, the 
father of the person who had been accused 
of having committed forgery, took upon 
himself the liability with the knowledge 
that unless he did so, his son would be 
exposed to a criminal prosecution with a 
moral certainty of conviction, and it was 
held that under the circumstances he was 
not a free and a voluntary agent and the 
agreement he made was not enforcible in 
equity. In the present case the plaintiff, 
it is true, was accused of having committed 
offences under sections ^25 and 147, Indian 
Penal Code, in the petition of complaint, but 
the Magistrate after perusing the petition of 
complaint and examining the complainant 
(as he must have done) thought fit to 
summon the plaintiff only under section 
325. Then, again, there is nothing to show 
that there was any truth whatsoever in the 
allegations as to rioting or that there was 
any apprehension in the mind of the 
plaintiff that he would be convicted under 
that section. As we have said, the only 
.section under which he was summoned was 
section 325 and an offence under that 
section is compoundable with the permission 
of the Magistrate. The Magistrate did 
permit it and the parties entered into a 
compromise for settling their long-standing 
disputes. It is to be observed that the 
complainant in that case, who is the respond- 
ent in this appeal, was also accused under 
section 325. The parties settled their long- 
standing disputes by executing the docu- 
ments and by payment of money in cash. 

We think that under the circumstances 
the decree of the lower Appellate Court is 
correct and this appeal mu.st be dismissed, 
but without costs as the respondents do not 

appeal. 

Appeal dismissed. 


COURT OF THE BOARD OF RK7E.YUR, 

MADRAS. 

Second Appeal Ko. 59 of 19i5. 
November 9, 1915. 

Pi-eseu/:— Mr. Clegg, F. ^1. 

Sri RADHA KHISHNADASS GOSWAMI, 

REINO MINOR G-lJAltUtAN SVAMA- 
SUND ARAD ASS— Appellant 

versus 

BIKARI BEHARA of GUDISORO, 
GUMSUR I'ALUQ and another 

—Re -PON dents. 

Maih-as Estates hnmJ Ad (I of 190S), x.n'. 3, 40— 
Grant of viU'uje prior to Sdllcmenf fur subsistence — 
Grants whether constitutes an “estate" Onus Suit by 
ryots for coinmut>tli'>n. 

Ill onlor to deif'v.nin .' wli dlior a village granted 
as iiKimto a linthinin by tho zeuiindi - b3fore the 
Permanent S-ntloiiu*ut subject to the payiueut of a 
jodi con'*tituccs an estate within the meaning of the 
Madras Estates band Act tlie qaesciun of onus 
depends upon the ciivuinstan.-es of each case. [p. 
230, col 2 ] 

\Vhore in a suit for commutation of rent in kind 
into money rent by the njut-t in occuparioii of an 
Omul village, It api)eatvd that tlu njits liadb-enin 
possession of their holding.s at more or loss lixjd 
rates for years and ther.' \v-?ro no reliiiquishinents: 

Held, G) burden of proving that the 

grantee. svas th'* owner of the ku hr iriini lay on the 
defendant landlord: [p 231, col, l.J 

(2 that in the absence of evidence the village 
must be deem M I to be an estate under sec ion 
3 ^2)t(ljof the UadiMs bJs'ate.s Land .Vet; [p. .:t3‘,col. l.J 
(3j that the pUinti.fs w.-iv encicL'd to t)ic com- 
mutation asked for. [p. 23 , col. 1 J 

Second appeal ag-iinst tiie decree of the 
Collector of Ganjam in Appeal Sait No. 1 of 

1914. 

FACTS. — Tlie ryots in occuoation of 
certain lands in tlie inani village of Gudisoro 
in Ganjam Di-triot instituted a suit under 
section 40 of the Madra.s Estates Laud Act 
for commutation of rei t in kind into m niey 
rent. The village which was part of 
the Dharakota zemiuiiari wa.s granted as 
inam to a Brahmin by the zemindar before 
the Permanent Settlement subject to the pay- 
ment of a joui of Rs. 75-S 0 per annum. It 
was subsequently enfranchised and the de- 
fendant who purchased it from the Brahmin 
inamdar is its present proprietor. The 
Deputy Collector held that the village 
was not ail estate and dismissed the 
suit. The District Collector on appeal held 
that the village was an estate under section 3 
( 2 ), clnu.se fd), and allowed commutation. 
The defendant prelerrea a second appeal to 
the Board. 



230 


INDIAN OASES. 


^11916 


KADKA KRiSBNADASS OOSWAMl V.'BIKABI BEBARA. 


Mr. Krishnaswami AiyaVy for Mr. P. 
Narayana Uurlhy^ for the Appellant. — 
The District Colle4k)r was wrong in 
throwing the onns of proof on the inamdar. 
In order that the village may be an estate” 
•it is necessary to show that land revenue 
alone was granted in inam^ to a person not 
owing the hidivarnm in the village. 

There is no presumption that the 
grantee' was not the owner of the kudivaram 
at the date of the grant. The plaintiff who 
wishes to bring the village under the opera- 
tion of the Act is bound to prove the fact. 
Snmnfh Kidamhi Jagai.nafha Charyidv v. 
Pulipiti Kidnmhurunddn (l), Bavulapatt Vapi 
Beddi v. ISanduri' Beda Venkatachariiuln (2), 
Voguh Ohengiah v. PtdtaBammht{^6)yBamala 
Venkatasd'ami v. KdnnmnUn Narasimhayya (4) 
[ndefy Chinn Nagadn v. Pofii Kmchi Venknin- 
s-nhhaifiid (h) are clear authoritie.s fortliis 
position. 

‘ Mr. V. Bamadas, for the Respondents. — 
There is a conflict on the question of onus 
of proof. See AdusumuUt Snryanarayana v. 
Achhntta Patannn (6\ Chinnnn v. Kondani 
Xaidu (7), Yrddamapndi f.nkshini Nnrftsmha 
Boic V. Bepalli Sifnrasivami (S), Venkatavara- 
simha Appa Bao v. Mnppidi Snhha Beddi (9). 
The question of onus was raised in the cases 
relied on by appellant’s Vakil with reference 
to the special plea of jurisdiction in Civil 
Courts. There is no such plea here. 

In this suit from facts proved or admitited 
the District Collector came to findings of 
fact (1) that the inamdar was a Brahmin; (2) 
the tenant had occupancy rights from long 
occupation; (.'}) there is a distinction between 
hefla (private) and shared njoh' lands in 
this village. From the.se f.act^’ it may 


be 


(I) 2r> Ind Ciis. S:-)1:2T .M. I., .T. 2X1 
Ci) 2(5Jii.l. Ciis.GT: 27 M.L.J. 567:10 .M. L T 
2+7: >f. W N 794. 

•6) 23 Inrl Ciis. oo.i, (191+) M. W. N. ‘M)! 

(!• 26 Iri(] Cas. 357; 16 M. L. T. .596. 

(5 H I„fl. Cas. 365; (1910) M. \\^ N. 6.39; S M L T 
.376. ■ ■ 

ifii 22(r,.].Cas .3.39; 3, S M ( OS; :>(; >[ L. J. yp. 15 

.M. 1 , r. :6S 

2.3 I, Hi. i 13: 26 M. L. J. 169 at p 176; I L. 

■ 

X, 

(9| 20 Ind. Cas. 753; 24 M. L. J. 655. 


inferred that the inamdar did not o\Vn the 
kudivaram. It is a question of fact to be 
decided on the evidence in each case. 

JUDGMENT. — This suit is brought by a 
ryot of the Gudisoro village in the Gumsur 
taluk against the proprietor, who is a mahant 
at Puri for the commutation under section 
40 of the Estates Land Act. 

(2). The first que.stion is whether the village 

is an estate as defined in section 3 (2) (d) of 
the Act. There is no evidence of the original 
grant. All we know is from the Inam 
Register, which show.s that at some time 
previous to the Permanent Settlement a 
zemindar of Dharakota granted the village to 
a certain Brahmin for subsistence. There 
was a sodi of Rs. 75-8-0 payable at the time 
of the Permanent Settlement to the zemindar. 
It is a correct presumption to make tliat the 
grant was of the molvaram only and titere is 
nothing to indicate that the lands were waste 
at the time of the grant or that both varams 
were granted. 

It is contended, however, on behalf of the 
present appellant that there is no presumption 
that the village was granted in inam to a 
person not holding the kudivaram thereof, 
and that, therefore, the onus of proof lies on 
the plaintiff, ri/o/, who invokes tlie assistance 
of the Revenue Court under section 40 of the 
Act. 

Various decisions of the Madras High Court, 
pro and cok, have been quoted. The ques- 
tion of onus of proof must depend, I consider, 
on the circumstances of each case. In the 
written statement filed by the defendant and 
in the evidence of one of the defendant’s 
witnesses a distinction is made between 
hetta or home farm lands and shared lands. 

If the Brahmin grantee was the owner of the 
I*?n/a*ara»i atthe time of the grant such a 
distinction, if it existed on the date of the 
grant, would liardly have survived to this day. 
The evidence, which in an Uriya village is ns 
might be expected almost entirely oral, shows 

that the ryots have been in pos.session of their 
lioldtngs at more or less fixed rate.s for years 
and their fathers before tlieni; altliougli there 
are at time.s excliinige.s of land according to 
cn^tdiM, (here liave been no reliiiquisliment.e. 
i lie C( lit ctor, ] think, lias correctly appreciat- 
ed ilie mtaning of tbe mtichilikas filed. Tlie 
l eliiiqiii.-hinent clause has not been acted upon. 
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■'Farthev it is nnli'kely that the original 
■oaltivators of the soil were Bralmins in an 

Uriya village of this nature. 

Taking the above facts into consideration 
.and the natural inferences to be drawn from 
them, I am of opinion that the burden of 
proof that the grantee was the owner of the 
/ftu/u’amra lies on the defendant; and as he 

has offered no evidence of it, the village must 
■be deemed to be an estate under section 3 (-) 

. (d) of the Act. 

(3) . As regards the second issue, whether 
commutation should be allowed, both the 
dower Courts agree that it .should and I agree 
with them. This, of cour.se, applies to^ the 

shared lands or lands in which the plaintiff 

.owns occupancy rights. 

(4) . The questions raised in the pleadings 
whether all the lands in the schedule filed by 
.the plaintiff are in his holding and whether 
certain numbers are hetta or private lands 
.of the proprietor, have not been decided. 
The lower Court will now proceed to frame 
issues on these points and decide in which 
number commutation is to be nllnwed and 
,the sum to be paid under section 40 of 

the Act. ^ T • j 

5. This second appeal will be dismissed 

with costs. 


Appeal dismissed. 



• document and date of obtaining possossioii. ,[p. 232, 
col. 1.] 

Kathibhai Panachand v. Midchand Hh'achand,5 
B. H. C. U. 196, Sundara Bat v. Jagavanf, 24 B. 
114; 1 Bom. L. R. 551 followed. 

Qopal Ramckandra V. Qangaram Anand Shet, 20 B. 
721, Dkomhhet V. R-ivji, 22 B. 86, referred to. 

Appeal against the decree of the District 

Judge, East Berar, Amraoti, dated the 19th 

September 1913, modifying that of the 

Subordinate Judge, No. 2, Amraoti, dated 

the 2nd May 1913. 

Mr. F. W. Pillon,hvt\\e Appellants. 

Mr. P. S. Kotwal, for the Respondents. 

JUDGMENT. — The question for decision 
in this appeal is whether in the case of a 
u.sufructuary mortgage in which the 
mortgagees obtain possession at a later date, 
the rule of damdupat should not apply to the 
interest recoverable during the interval 
between date of document and date of 
obtaining pos.session. Here the mortgage 
is dated the 29th April 1883, and the 

mortgagee did not obtain possession until 

the 11th April 1901. The first Court has 
found that the mortgagees having been for 
no fault of theirs out of possession of the 
mortgaged property, they were not liable 
to render accounts of the rents and profits 
until that date and hence the rule of 
damdupat applies until that date, and 
operates to limit the interest due to that 
date to a sum not exceeding the principal. 

On appeal the lower Appellate Court 
has held that the rule does mt in the 
present case apply. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appeal from Appellate Decree No. 304-B 

OF 1913. 

September 25, 1915. 

Present: Prideaux, Offg. A. J. C. 
PANDUJI AND OTHERS— Plaintiffs— 

Appellants 

versus 

PANDUJI AND oTHER.s— Defendants— 

' Respondents. 

Jnferesf-R'de of damdupat— mortgage 

. ^[ortg'tgre obtaining posses^iion at a da'e later than 

f/to date of document-Rde, whetherapplicahlc 

In the case of a usufructuary mortgage m 
wliich the mortgagee obtains possession at a 
dit 3 later than the date of d'«cumeut, the 
rule of damdupat does not apply to the interest 
recoverable during the interval between the date of 

4 


Nnthuhhai Panachand v. Mulchand Hirachand 
(1) lays down the principle that the rule 
of damdupat applies to mortgages as to other 
loans, but where the mortgagee enters into 
possession of the mortgaged property and 
in taking the accounts between the mortgagor 
and mortgagee credit is given to the latter for 
the rents and profits received by him as against 
the principal and interest die, the above 
rule cannot equitably be applied. In that 
case it appears that the mortgaged property 
was not taken possession of until after 
the date of the mortgage. The appellants 
rely on Gopal RameJiandra v. Ganga 


( 1 ) 5 B. ri;c.R. 196 
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ram Anand Shet (2), bnt in Dhondshet 
V. Bavji (3) that case was held 
not to be confined eases in which at 
the date of suit an account between the 
mortgajcrnr and mortgagee was actually 
being kep*. The learned Judges held that 
the fact hat an account may be taken 
between the parties of interest on the 
one side and rents and profits on the 
other is suflBcient to exclude the law of 
damdupif. In Sundnra Bni v, Jngavant (4) it 
was again held that the rule does not apply 
where the mortgagee has been placed in 
possession and is accountable for profits 
received by him as against the interest 
due. That is the case here, the mortgagee 
has been placed in possession, and is 
accountable: that he did not get immediate 
possession and had to sue for it does 

not, in my opinion, affect the question. 
The weight of authority is in favour of 
the view adopted by the lower Appellate 
Court, and no direct authority to tlio 
contrary has been shown me. I hold 
accordingly and dismiss this appeal with 
costs. The appellants will pay respondents’ 
costs. 

Appeal dismissed, 

(2) 20 B.721. 

(3^ ^2 B. 86. 

(4) 24 B. jJ4: 1 Bom. L. R. 551. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1229 

CF 1914. 

November 24, 1915. 

Present :— Justice N. R. Chatterjea and 
Mr. Justice Nev\bonld. 

ABDUL KARIM MEAN— Plaintiff — 

Appellant 

versus 

MIA JAN MIANJI and another— Defenpants 

— Respondents. 

Bengel Tenanaj Act (Vlll of ISS't), ... SCi-SHvrrmh'c 
of portion of joint huhli’ui, vhctln r vnliit -Siincuilrr, 
when operatimi as transfer. 

Surrender by one of tlie lennnfs of bi.s 

interest in a holding may operatt* as a valid tiansfer, 
if not us a valid surrender, fo ibe landlord of bis 
interest subsisting at flie date nf tlie surrender 
when tlie deed of siirremler is start peil as a’ 
conveyance and is regisieied. 

Qiiicrr. U'lieilicr siinviuler of a iH.iTron of joint 
bolding by one of the tenants is valid- 


Appeal against the decree of the District 
Judge of Noakhali, dated the 10th of February 
1914, reversing that of the Mnnsif, Feni 
dated the 25th November 1918. * 

Babu Dhtrendra Lai Kas'girt for the Appel- 
lant. 

Babu Bamdayal Bey, for the Respondents. 

JUDGMENT.— The plaintiff. appellant 

sued to recover possession of the land in 
dispute, on the gmund that it had been 
surrendered to him by defendant No. 4, who 
was one of the tenants who held the tenure 
which comprised the land in suit. The 
Court of first instance gave the plaintiff a 
decree, bnt on appeal that decree has been 
reversed and the main ground upon which 
the lower Appellate Court has dismksed the 
suit is that the tenancy of Ahmad Ali and his 
co-sharer.s being a joint one there could not 
be a valid surrender of a portion of the hold- 
ing by one of the tenants. It appears, however 
that there was division of the land of the 
holding as between them.se]ves and that 
divi.sion was binding upon them, although 
not binding upon the landlord. Ahmad Ali 
used to pay his share of the rent to the 
landlord and being unable to pay the 
arrears of rent, he executed a registered 
document in favour nf fhe landlord transfer- 
ring his interest in the bolding. Even if there 
could be no valid surrender, we think the 
deed operated to pass his interest in the 
holding in favour of the landlord. It was 
stamped as a conveyance and registered and 
in substance it was a conveyance of the 
interest of Ahmad Ali. AVe think, there- 
fore, that if Ahmad Ali had any subsisting 
interest m the holding at the date of the deed 
It was transferred to fhe plaintiff landlord! 

It IS contended, however on behalf of the re' 
spondents that the lower Appellate Court has 
not come to any finding as to whether 
Ahmad AIi had any subsisting interest at the 
date of the deed. Tlie case will, therefore go 
back to tliat Court in order that it may find ■ 
cn the evidence whether Ahmad Ali had any 
subsisting right to the land in suit at the 

date when he executed the document. If 
the question is decided in the affirmative the 
diciee ff ti e Mnnsif will he confirmed if 
n* the negative Ihe.Mjit will he dismissed ’ 

1 he c.sts of this appeal will abide'the 
result. 


Cusp /Yrf?r?m/cd. 
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MAt)RAS HIGH COURT. 

Revision Petition No. 206 of 1915. 

November 15, 1915. 

Present: — Mr. Justice Phillips. 

S. A. AyrATHURAl ATYAR-Plaintipp 

—Petitioner 

vmus 

Or S. SIVARAMA PATTAR KARIKAR- 

Defendant — Respondent. 

Evid^eActfl of 1872 ;, 9 i-Endorsement on 
vromisfiory noie— ‘Presumption — Consideration Oral 
evidence^ whether admissible to prove contract leticeen 

'pfjrlUs. . L L 

The law will raise a presumption that, as between 

an endorser and an endorsee of a promissory note, 

the endorsement is for the consideration recited in 

the note, but that presumption will not make it a 

ContfsOt in writing” within tlie meaning of section 

92 of the Indian Evidence Act, so as to exclude 

oral evidence to prove what the consideration for 

the endorsement really was. 

Petition, under section 25 of Act IX of 
1887* praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge of Palghat, in Small Cause Suit No. 

1149 of 19 4. 

Mr. K. P. Bamakrishna Atyar for Mr. P. 
R. Bamakrishna Aiyar^ for the Petitioner. 

Mr. K. R. Bashyam Aiynngnr, for the Re- 
spondent. 

JUDGMENT,— The appellant’s Vakil con- 
tends that as appellant endorsed a pro- 
missory note for Rs. 300 in favour of re- 
spondent, the contract that in implied by 
the endorsement includes an acknowledgment 
of the full consideration, and con.«equently 
no oral evidence can be adduced to prove 
that the consideration that pa'?>eil wa.s less 
than Rs. 300. Although the maker of the 

note may not be allowed to prove that he had 
not received full con.sideratinn as recited in 
the note, yet the contract between the en- 
dorser and endorsee {i.e., the endorsement) 
contains no recital of consideration and al- 
though such endorsement is held to imply 
a contract between the parties to it similar 
to the contract in the note, it cannot, in my 
opinion, amount to a contract in writing 
that the promise is to be performed in con- 
sideration of the receipt of the full considera- 
tion for the note. To hold this would 
be to prevent any endorsement being made 
as a gift or even for a smaller consideration 
by way of discount, and consequently no 
anch recital can be implied and, therefore, 

section 92 of the Evidence Act is inap- 


plicable. This being so, the Subordinate 
Judge’s finding becomes one of fact. 

The other point argued is one of appre- 
ciation of evidence and cannot be considered 

here. 

The petition is dismissed with costs. 

Fetilion dimmed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appeal from Appellate Decree No. 508 op 

i914. 

October 29, 1915. 

Present : — Mr. Batten, A. J. C. 
THAKURDAS— Defendant— Appellant 

versus 

SOBHACHAND and others— Plaintiffs— 

Respondents. 

Transfer of Property Art (IV of\^S2), «, 54 — Oral 
gale— Vendee in possession as lessee— Delivery of 
possession, how effected. 

There can be a valid sale by delivery of possession 
witliin the moaning of section 54 of the Transfer of 
Property Act even if the vendee is already in posses- 
sion of the lands sold as a lessee, provided that 
the vendor by appropriate declarations or acts con- 
verts the possession of the vendee as lessee into one 
as purchaser, [p. 23.5, col 2.] 

Muthukanippan Stnnban v. Muthu Snmhan, 25 Ind. 
Gas. 772; 1 L. W. 754; 16 M. L. T. 344; (1914) M. W, 
N. 768: 27 M. L. J. 497, followed. 

SihemlrnpndaBnnerjeev. Secretary of State, 34 C. 

207; 5 C. L. J. 390, dissented from 
Mnsamniaf Pupa v. 8 C. P. L. R. 1 

BansiwPandoba, 12 C. P L. R. 154, Kannan v. 
Krishnan, 1.3 M. 324, referred to. 

Appeal against the decree of the Dis- 
trict Judge, Hoshangabad, dated the 20th 
April 914, confirming tliat of the Munsif, 
Sohagpur, dated the 2 th January 1914. 

Mr. S. Ramdas. for the Appellant. 
JUOGMKNT.-The plaintiffs sued for 
possession of the absolute occupancy fields 
in suit on the following grounds. They 
had leased the fields to the defendant 
for nine years by a written lease in June 
1904, but, as the consideration for the 
lease was not paid, the lease-deed was 
not registered. They had not sued during 
the lease period in spite of the deed being 
void, but ntw that the lease period was 
over they bronglit this suit, which was 

instituted on the 2ith June 1913. The 

defendant produced the deed of transfer 
which was not a deed of lease, but an 
unregistered deed of sale for a consider- 
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ation of Rs. 65. The plaiotiffs thereupon 
pleaded that the defendant had fraudulently 
represented that the deed was one of lease. 
The following is a portion of the defend, 
ant’s written statement: ‘ The plaintiffs 
orally sold the land in dispute to the de- 
fendant in consideration of Rs. 65 paid in 
cash accompanied with delivery of possession 
on 12th June 1904. They also executed a 
sale*deed on the same date, which is here- 
with filed.” 

Issues were framed as to whether there 
had been misrepresentation as to the nature 
cf the deed, and whether the consideration 
had been paid, and it was found that the 
plaintiffs knew the deed was a sale-deed 
and had been paid the consideration. 

The following was the third issue: — 
IVIiether plaintiffs orally sold the land 
for Rs. 6o as alleged : was the sale 
completed by delivery of posses.sion?” 

The learned Munsif, following Mnsammnt 
Mupa V. Bisambar (1) and Bansi v. Bandohn 
(2), held that the existence of the unre- 
gistered deed of sale was not a bar to 
the vendee proving that the sale was 
effected by payment of consideration and 
delivery of the property. 

It is unadmitted fact that the defendant 
was in possession of the fields in suit 
as a sub-tenant under the plaintiffs for a 
year prior to the sale, fie has explicitly 
stated that he had not given up possession 
at the date of the sale. On the other 
hand, he has alleged that at the time of 
the sale the plaintiffs told him he should 

remain in possession as purchaser, and (here 

is evidence that there was a formal re- 
delivery of the land to tlie defendant as 
purchaser, and that since that date the 
maJguzar has realized tlie rent from the 
defendant. Neither of the lower Courts 
has recorded a distinct finding as to whe- 
filer they accept tliis evidence, tho::gh the 
learned Mnnsif fih'Oives: '^W'hat has 
actually happened in this casje is that de- 
fendant a possession was merely cdiitiiiut d, 
although afterwards defendant’s p<wsessi<m 
might be said to have been one of a vendep.” 
Both the lower Courfs have decidu] that 
tJiere was no valid sale to tlie defendatit, 


because there could be no delivery of the 
fields to the defendant, who was already 
in poaae.ssion, within the meaning of para- 
graph 3 of section 52 of the Transfer of 
Property Act. 

In taking this view of the law the 
Courts have followed the ruling of the Cal- 
cutta High Court in Sib'endrapada Banerjee 
V. Secretary of State (3), where it was held 
that though, when a vendee obtains poa- 
session on the date of .sale and remains in 
possession thereafter, it is reasonable to 
presume that the possession had been given 
with the assent, expre.ss or implied, of the 
vendor, tliat principle has no application 
where the intended transferee had been in 
occupation from before the date of the transfer. 
A careful examination of the ca.se shows that 
there was no sugc-estion that there had been 
any attempt at delivery on the date of the 
alleged sale, and it appears to me that the 
remarks of the learned Judges do not ■ go so 
far as to say that there can never be a 

delivery of posses.sion to a person already in 
possession, and that what was decided was 
that there can he no presumption of delivery 
from the mere fact that possession has 
remained with the alleged vendee, in the 
absence of evidence of a fresh delivery. 
In Knnnan v. hrislDmn (4) it was held 
that when a person was already in possession 
under a kau m, the Malabar form of 
mortgage, such pnsse.ssion together with an 
agreement to sell was equivalent to a delivery 
of possession umlcr the oral agreement to 
sell, within the meaning of section 4S of 
the Registration Act. This ruling was 
followed by me in .Vadhodas v. Sheopratap 

In Mtdhukaruppan Samian wMnthn Samhon 
{0),tlie learned Judges construed the Calcutta 
case cited alu>ve as meaning that there can 
never be a valid sale by delivery of po.<=session 
if the vendee is already in posse.ssion at 
Ibe time of the oral sale. They discuss 
the subject as follows: — 

"Wi. aio nimble to M-e why lui oral sale 
wall a leque.st hy the veiidor to tlie vendee ' 


(3)34C. WiSC. L. J. 3110. 
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to remain in possession in the capacity of 
vendee and with absolute rijrhts should 
not be sufficient to pass title without 
recourse to the expedient of the vendee 
quitting the property one moment and 
entering upon it at another. An arrangement 
by which the legal nature and character 
of the previous possession is put an end 
to and subsequent possession treated as one 
by the vendee with absolute title is, in 
our opinion, sufficient to satisfy the 
requirements of section 54 of the Transfer 
of Property Act.” 

After referring to Kannau v. Krisknan (4) 
cited above, the learned Judges go on to 
say:— 

**So far as delivery of possession is 
concerned, there seems to be no differetice 
between the provisions of section 48 of 
the Registration Act and those of section 
54 of the Transfer of Property Act. 
, , . Unless there is something in section 
54 of the Transfer of Property Act which 
compels us to do so, there is no reason for 
putting on this section a construction which 
would in effect require sales of properties 
below Rs. 100 to be only by registered 
instruments in the numerous classes of cases 
where the vendee is already in possession 
as tenant or mortgagee. With due deference 


to set up an oral sale as to which there 
was no i.«sue or any evidence.” 

In whatever sense the words oral sale* 
were used in that ca.se, there is in this 
case no such difficulty as was felt by the 
learned Judge«; for an oral sale has been 
distinctly pleaded and an issue haa been 
framed regarding it. 

Whether or not there is a real conflict 
between the Calcutta and Madras views, 
I am convinced that the words I have 
italicized in the Madras judgment constitute 
a correct exposition of the law. The learned 
District Judge has, in my opinion, wrongly 
held that in no circumstances can there be 
such a delivery of possessionasiscontemplated 
in section 54 of the Transfer of Property Act 
when the vendee is already in possession. 

I, therefore, remand th»^ appeal for re-trial, 
and it must be determined whether or not 
there was an ‘oral sale’ accompanied or fol- 
lowed by such declarations or acts as would 
convert the position of the defendant as 
tenant into one as purchaser. A refund 
certificate will issue as regards the Court-fee 
paid in appeal, other costs will be costs 
in the suit. 

Case remanded. 


to the learned Judges who decided Sihend- 
rapada Banerjee v. Secretary of State (3), we 
are unable to accept that case as a correct 
exposition of the provisions of section 54 of 
the Transfer of Property Act. The conclusion 
we have come to is that, if tfipre teas an oral 
sale of ihe propertiesy the fact that the vendee was 
already in possession would not render the sale 
invalid if the vendor had hy appopuate 
declarations or acts converted the possession of the 
vendee as mortgagee into one as purchaser. 
The difficulty in the present case, however, 
arises from the fact that no oral sale has 
been pleaded; on the contrary the case for 
the defendants has been that there was 
an unregistered document evidencing the 
sale which was accompanied by delivery 
of possession. No issue was raised as to 
any oral sale having preceded Exliibit II, 
hut i.ssues 1 and 2 are framed on the 
footing that the defendants’ title is based 
on a deed of sale coupled with delivery 
of possession. Under these circumstances we 
^opot thinjc that it is open to the appellants 



CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 3731 of 

1912. 

December 20, 1915. 

Present:— 'Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

ABDUL WAHAB and otders— Plaintiffs 

— Appellants 


SECRETARY of STATE for INDIA in 
COUNCIL anu others— Defendants 
—Respondents. 


Clill Procedure Code (Act XIV oj 1882),*', 424 — 
Xoiic> — DriWtirc—Siiit (njomrf Seerefanj of State, 


muiiitniiiahdilij oj. 

A notice under section 424 of tlie Civil rrocoduro 
Code, 1882, is not a proper notice if the case >et U|) 
in the plaint is altu^ietlier dilVcrcnt from tlie c!i>e 
1T1 tLp notice and. ilierefore. a suit institi.tcd 


upon such a notice cannot he maintnined. ^p. 
col. l.j 

Appeal against the decree of tlie District 
Judge, Chittagong, dated the 27tli August 
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1912, con^rminsr that of tbe Subordinate 
Judge, first Coort, Chittagong, dated the 27th 
ol June, 1911. 

Babus Dawarka Nath Ohakerhvtty and 
Kdi Kinker ChaherhuHj/f for the Appel- 
lant. 

Baba Earn Chandra Mitra, for the Govern- 
ment. 

Baba Dhirendra Lai Kastgir and Baba 
Prabhat Chardra Dnft for Babu KMesh 
Chandra Sen, for the Respondent. 

Baba Satish Chandra Ghose, for the De- 
fendant No. 2. Respondents. 

Baba Btraj Mohan Mozumdar, for the 
Deputy Registrar. 

JUDGMKNT. — We think that the suit of 
the plaintiffs-appellants must foil on the 
ground that the notice given under section 
424 of the Code of Civil Procedure was not 
a proper notice. The question of notice was 
raised in the sixth issue in the case and the 
Subordinate Judge’s decision on that issue 
runs as follows : 

The case set up in the plaint is aU:)gether 
different from the case stated in the notice, 
Exhibit 13, served on the defendant No. 

1. In the notice the plaintiffs admitted the 
principle of distribution of the Collector to 
be quite correct, but said that tiie map 
drawn was not correct, inasmuch as in- 
stead of drawing the boundary lines at right 
angles to their iote land, they were drawn so 
as to include obtuse angles, so the notice 
appears to be defective and the suit must fail 
on that ground.” 

The lower Appellate Court, no doubt, has 
not come to any finding upon this point, 
apparently because the plaintiffs did not 
argue the point before it. Hut we think 
the Subordinate Judge is right in holding 
that the notice is defective, and up(;n such a 
notice the suit cannot be maintained. 

The suit must, therefore, fail on that ground. 

The appeal is accordingly dismissed with 
costs. 

Appeal dimissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Civir. Rb 'JsroN Petition No. 2 of 1915. 
November 20. 1915. 

Present: Sir Henry Drake-Brockman, Kt., 

J. C. 

NAMAandothbrs— Defendants— Applicants 

versus 

GOPALY A— Plain riPF— O pposite Party. 

Provinciul Siyidl Cnusie Courts Act ilXof 18S7), 
Sch II, Art. 35. c/. (\) — ^uit to recover d'lmagcs foi 
causing poUnfioii-^Jnrisi.l'Ction, 

A suit to recover damages for having caused 
pollution to the plaintiff and his consequent 
excommunication is one to recover compensation for 
injury to the person within the meaning of Article 
3\ clause {1), of t'-e Second Scliodule to the Pro- 
vincial Small Cause Courts Act and is not triable 
hy a Small Cause Court, [p. 37, col. 1.] 

Giinga Xnrnin Mtijfro v. Qililh ir Ch‘>:oVirj, H 
W. R 43 1, distinguished. 

(lobiiid Ddknuhna v. Piniurang, 15 Ind. Cas. Hn5* 
36 R. 443; 14 Bom. L. R. 323, referred to. 

(’ivil revision against the order passed 

bv the Munsif as Judge Small Cause Court, 

Hinganghat, on the 3rd November ’914, 

Mr. ^f. R Bnbde, for the Applicants. 

ilr. 0. R. Pradhnn, for the Opposite Party. 

JUDGMKNT. — This application for revision 
arises out of a suit brought hy the non-applicant, 
a Mihar, to recover damages nr. the following 
allegations. The non-applicant’s bnllock 
trespassed into the applicants’ field. The 
applicants, intending to cause pollution to 
the non-applicant, tied a dog’s bone to the 
bullock’s neck and drove it towards 
the non-applicant’s house. The non-applicant 
discovered the bone the same evening when 
tying up the animal. He was then excom- 
municated according to the custom of the 
caste, and the necessary purification entailed 
"xpenditure amounting to R-i. .^0, which 
sum was claimed. TIte defence included, 
besides a general denial of tlie allegations 

in the plaint, an ahln on the part of each 
applica nt. 

The case was tried by the Munsif of 
Hinganghat in the exercise of his Small 
Cause Court powers. He found that the 
defendants had done the act complained of, 
that tlie plaintiff was consequently outcasted 
and that lie had to incur Ks. 50 for 
pnrifie-ttion as alleged hy him. The claim 
wa^, tlierefiire, deereed in full. 

In this Court, a inimlier of specific 
(dejections to the frame of the suit and the 

adequacy of the evidence adduced have been 
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put forward which, to judge from the 
lower Court’s record and particularly from 
the statement of the points for determination, 
.were not raised at the trial, though the 
defendants were throughout represented by 
a Pleader. It is, however, nnaece-^sary to 
consider the said objections, because I am 
satisfied that the applic'^tion must succeed 
on the grqund that the suit is not one which 
could be tried by a Small Cause Court, 
being brought for injury to the person in a 
case falling under clause (0 of Article (35) in 
the Second Schedule to the Provincial Small 
Cause Courts Act, 1887. The non-applicant’s 
learned Pleader cites Gung'i Katain 
V. GuiadkurGhowdhryil) as authority for his 

contention that inasmuch as actual pecuniary 

■damages have resulted from the personal in- 
jury complained of, the suit can be tried by a 
Small Cause Court. That case, however, 
like several others which might be cited 
in the same connection — e. p., Bfojo iSo'<nd//r 
Bhathorec v. Eshan Chunder Roy (2), Mansing 
Laluiig V. Thefain Dohye (3), Dwga Rershnd v, 
AsaJolaha (4), DeU Singh v. Hanunia Upadhya 
(.o) and Jiwa Ram Singh v. Bhola (fi) — 
was decided when the Mufassil Small Cause 
Courts Act, 1865, was in force. Section 6 
of that Act laid down that a suit might 
be brought in a Small Cause Court for 
damages, hut that no action shall lie in 
such Courts on account of an alleged 
personal injury unless actual pecuniary 
damage had resulted from the injury. 
Article 35 of the Second Schedule to the 
Act now in force is evidently framed on a 
different basis, which seems to be that even 
where actual pecuniary loss has been 
sustained, questions of importance and 
diflBculty may arise making a summary trial 

undesirable. 


to the person within the meaning of 
Article 35 (0 aforesaid. Where the object 
is to cause loss of reputation the liability 
of the defendant should not be affected by 
the mere fact that he achieves his end by ap- 
plying the necessary force indirectly through 
an animal. To such an act the maxim 
qui fad- per aliunif facit perse should mani* 
festly be applied. To cause loss of 
reputation is to inflict a personal wrong 
of a serious description, and according to 
the plaintiff’s allegations in the present 
case the position reached is analogous to 
the result of defamation, a suit for com- 
pensation for which falls under clause 
(d) or clause (c) of the Article. 

The case must be re-tried on the regular 
side of the Munsif’s Court. When taking 
the defence the Munsif should be careful 
to ascertain precisely which allegations of 
fact in the plaint are denied and to use 
the power of calling for farther particulars 
that may be needed which is conferred 
upon him by rule 5, Order 'V I, First 
Schedule to the Civil Procedure Code. A 
general denial of numerous allegations can 
seldom be satisfactory, and to judge from 
the form of denial given under head (4), 
Appendix A, ibid.^ is not contemplated by 
the Code. 

The objection which has succeeded here 
not having been raised in the lower Court 
I make no order as to costs in this 
Court. Costs hitherto incurred in the 
Munsif’s Court will abide the event. 

Case Temanded, 


Had the applicants themselves touched the 

non-applicant with the bone, they would have 

been liable for a direct assault, and in Gubtnd 
Balkrishna v. Pandnrang (7) it was held that 
a suit based on assault was one for injury 


(1) 13 W. R. 43i. 

(3) 15 W. R. 179. 

(3) 22 W.R.SGS. . „ 

t4) 6 C. 925; 6 C. L. R. 487; 3 Shooie L. R. lo6. 

(5) 3 A. 747. 

(6) 10 A. sO; A. w. N. (mi) 268 

(7) i&Jud. Ca3» 505} 4.4o. 


MADRAS HIGH COURT. 

Fik^t Cii'iL AprsAL No. 271 of 1914. 
December S, 1915. 

Present:~~Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Sesliagiri Aiyar. 
BUGATA APPALA NAiDU— Puintiff— 

Appellant 

versus 

CHENGALVALA JOGIRAJU and others 
— Defendants— Respondents. 
iil>eciJicUeiiel Act (I vt 18i7), 'Zl—O^niruci 
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s^ll land—Prayer for posxession, whether can be 
includeH in suit for specific performance — Vendor's 
mortga^ee^ whether can he impleaded. 

A claioi £or possession may be included in a 
claim for apecitic performance of a contract for the 
eale of immoveable property, but it is not open to 
the plaintiff to implead the vendor’s mortgagee who 
is in possession under a usufructuary mortgage. 

Taskar v. Small, 3 My. & Cr. 63j 6 Sim. 6.^o; 5 L. J. 
Oh. (N. 6.) 321j 40 E. K. 848; 45 R. R. 212, followed. 

Krishnasami v. Sandarappaytjar, 18 M. 415; 5 M. L. 
J. 164, distinguished. 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge of 
Vizagapatam, in Original Suit No. 25 of 
1913. 

Mr. K. Raja Aiyar for Mr. S. Srinivasa 
Atyangar, for the Appellant. 

Mr. V. Ramadoss, for the Respondents. 

JUDG-MENT. — It i.s the practice in this 
and other Courts to allow a claim for pos- 
session to be included in a claim for specific 
performance of a contract for the sale of 
immoveable property, and we are not pre- 
pared to question it. But in the present 
case the plaintiff has gone further and has 
impleaded the vendor’s mortgagees who are 
in possession under a usufructuary mortgage. 
We have not been referred to any authority 
in this Court for joining such a claim against 
the vendor’s mortgagees with a claim against 
the vendor and in Tasker v. Small (1) it was 
expressly decided that this cannot be done. 
In Rrishnasami v. Sundarappat/unr (2) a 
subsequent vendee was joined under section 
27 (6) of the Specific Relief Act and the 
case is distinguishable. This misjr)inder was 
not in our opinion a .sufficient reason for 
dismissing so much of the suit as asks for 
specific performance against the 1st defend- 
ant, and the decree will he rao lified ac- 
cordingly. Further, as the 1st defendant 
now di.sputes tfie validity of tfie mortgage, 
the amount due thereunder will be paid 
into Court by the plaintilf under section 
c3 of the Transfer of Property Act; if 
within three months the 1st defendant has 
not taken proceedings to set aside the 
mortgage and to estahli.sh his right to the 
money, it will be paid over to the mort- 
gagees. The 1st defendant must pay the 
plaititilFs costs in both Courts. Defendants 
Nos. 2 and 3 will be exmiei-ated without 

(1) 3 My. & (Jr. 53; G tsitii. 625; o L. J. Cli. (n s ) 
321; 40 E. R. 848; 45 K. K. 212. 

{2) 18 M. 4l5;0 M. E.'J. 104. 


prejudice to the plaintiff’.? right to proceed 
against them in future. 

Appeal partly allowed] Decree modified. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appeal from Appellate Decree No. 415-B 

OF 1914, 

August 31, 1915. 

Present:— Uv. Stanyon, A. J, C. 

RANGAPPA — Plalntiff— Appellant 

versus 

BISMILLA KHAN and others— Defendants 

— Respondents. 

Nrgotinhie Instruments Act (XXVI of 1881), .s 80, 
scope of~Proinissonj note silent as to interest-^' 
Collateral written agreement as to interest inadecontcm- 
poraneoiishj, (feet uf-Uatc of interest chargeable. 

Section 8J of tlie Negotiable Instruments Act 
cmbotlicsa piirelv enublnig provision for dealing 
with cases in which tliere is no contract in fact or 
capable of legal proof with regard to interest, [p. 240 
col. 1.] ’■ 

Whm-, tlierofore, contemporaneously with the 
execution of a promissory note a collateral written 
agreement as to interest is made, tho two doou- 
meuts represent in fact a single transaction and 
th'' holder is endtle I to charge interest at tho 
rate agreed upon. [p. 240, col. 1.] 

GUnshiam hilji v. It on 2i) A. 33; 17 M 

L. J. 35: il C. W. N. 105; 34 I. A. 0 (P. C.); 4 A. L. j], 
2d; 1 M. L. T. 427; W iJom. L. li 1; 5 C. L. J. 7, followed. 

Basaufi Bibi v. Shco Mangal Paishnd, 2 Ind. Cas. 
lO'J; G A. L. .1- 233, dissented from. 

Best V. Wiji Mukam Olid Slit, 23 M. 18; Fathunui' 
Bibi V. Amm-il tl'iiiiiinanth I ll,n\ 1" M. Jj. J. 20G 
leferrodto ’ 


Appeal against the de?ree of the Additional 
District Judge, Akola, dated the 10th 
September 1914, confirming that of the 
Subordinate Judge, Buldana, dated the 5th 
February 1914. 

Mr. ./. Mittni, for the Appellant. 

Mr. .V. /i. Alekar, for the Respondents. 

JL DGMENT.—Oii the IGtli December 
1910, the defendants e.xecuted in favour of 
the plaintiff two dooumonts, namely. (1) a 
promissory note for Hs. l,Ud9, which was 
silent as to interest, ami in which no date 
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was fixed for re-payment of the money, 
and an agreement to pay interest 

on the saiH sum of Rs. l.OOC at Rs. 2 
per cent, per month. The defendants paid 

Rs. 600 -on the 2nd April, and Rs. 100 
on the 3rd April, 1911, but failed to pay 
the balance. The plaintiff credited the 
payments to the principal sum, and brought 
this suit for recovery of Rs. 3O0, the 
balance of the principal, plus Rs. 265-4-0 
as interest, on Rs. 1,000 to the 2nd April 
1911, and on R^. 300 from the 3rd April 
1911. The Courts below have applied 
section 80. Negotiable Instruments Act, 1881, 
and allowed interest at the rate of 6 per 
cent, per annum. The plaintiff has, therefore, 
appealed, and it is urged for him that the 
above section was wrongly interpreted to 
defeat his .rights under tlie collateral 
written agreement for interest made 
contemporaneously with the contra.’.t 
embodied in the promissory note, the two 
documents representing, in fact, a single 
transaction. I am of opinion that this 

contention is well-founded. 

Section 80, Negotiable Instruments Act, 

1881, is in these terms:— 

‘‘When no rate of interest i.s specified in 

the instrument, interest on the amount due 
thereon shall, except in cases provided for 
by the Code of Civil Procedure, section 
532, be calculated at the rate of six per 
centum per annum, from the date at 
which the same ought to have been paid 
by the party charged, until tender or 
realization of the amount due thereon, or 
until such date after the institution of a 
suit to recover such amount as the Court 

directs.. • 

When the party charged 

is the indorser of an instrument dishonoured 
by non-payment, he is liable to pay interest 
only from fne time that he receives notice 
of the dishonour.” 

In Best V. Haji Muhammad Sait (1) it 
was -held that, where a promi^.sory iMtfe 
is silent as to interest, customary interest 
could be allowed, though under section 
80 aforesaid it must be limited to six per 
cent. In iathumaBibi v. Ammal Hannmauthn 
Emo (2) . it was decided that wliere a 
promissory note is silent as to iiiteicst, 

(1) 2H M. 18. 

(2) 17 M..L. J. 296. 


oral evidence is not admis.sible in proof of 
a contemporaneous agreement to pay a 
certain rate of interest; but in such 
cases interest at the rate of 6 per cent, 
should be awarded under section 80 of the 
Negotiable Instruments Act. This case has 
no bearing because the collateral agreement . 
pleaded was oral, evidence whereof was 
excluded by section 92, proviso (2), Indian 
Evidence Act, 1872. But in Basanti Bibt 
v. Sheo Mavgal Parshad (3) it was laid 
down that **no agreement not embodied in 
a negotiable instrument can override the provi- ' 
sions of section 80 of the Negotiable Instru- 
ments Act.” Consequently where, in a pro- 
missory note, no mention was made as to the 
rate of interest, but there was a collateral 
written agreement for the paymentof interest ‘ 
at 4 per cent, per month, it was held that 
only 6 per cent per annum should be al- 
lowed. This ruling is directly in point and 
has been relied on by the lower Appellate 
Court. With due respect I am of opinion 
that it is not a correct exposition of the 
law. It contains no express mentionofthe 
decision of their Lordships of the Privy 
Council in tlhanshiam Lalji v. Bam Narain 
(4), except in a note at the foot added' 
by the editor of the publication. In the ' 
Privy Council case it was found that there ' 
was a custom according to which hundi$‘ 
made no mention of interest, and the sti- ' 
pulatioii as to interest was always embodied 
in a separate document as a collateral ' 
agreement. Their Lordships held that by - 
Act XXVLII of 1805 interest was recover- 
able at the rate agreed upon by the parties 
and section 80 of the Negotiable Instru- ' 
ments Act was not applicable. The ratio ’ 
decidendi is given in these words at pages 
36 and 37 : — 

“Section 80 of the Negotiable Instruments 
Act does not purport to deprive those deal- 
ing with such instruments of the freedom 
of contract possessed by other contracting ' 
parties. It purports to emfer a right to 
interest, not to take away such a right 
otherwise exi.sting. When a plaintiff ha.s to 
rely upon the section as the ground of his 
elaim to intere.^t, no doubt the terms of 
the section must l>e fnllowed. Buttorea<] 

(3) 2 Ind. Cas. 99= 0 A. L J. 233. 

(4) 29 A. 33; 17 M. li. J. 35; H C. W. X. 105; 
311 . A. 6(P. C.lj4 A. L.J. 29; 1 M. L. T. 427; 9 

- .Bom. L. U. 1; 5 C. L. J. 7. 
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the section aa depriving him of a con- 
tractoal right of interest would be to read 
into it something which it does not say, 
and which cannot reasonably be implied 
from its language.” 

It is manifest that tbeir Lordships did 
not decide that the usage or custom proved 
before them overrode the law, and that but 
for the custom section 80 would have pre- 
vailed, They decided that section 80 
embodies a purely enabling provision for 
dealing with cases in wiiich there is no 
contract in fact or capable of legal proof 
with regard to interest. If, therefore, the 
words ‘ there is no allegation of any usage 
as to the rate of interest such as would 
take this case out of the operation of the 
Statute” which appear at page 235 in Basanli 
Bihi y. SJieo Mangol Pwshad (3) were in- 
tended to distinguish the Privy Council 
ruling, they indicate a mi.sapprehension on 
the part of the learned Judges as to the 
raiio decidendi of the Supreme Tribunal. 

In the present case the two documents 
represent one instrument, and it is possible 
to argue that the ca«e is not one in which 
the negotiable instrument, taken as a whole, 
was silent as to interest. But let it be 
supposed that the promissory note and the 
agreement as to interest were separate so 
that only the former could be negotiated, 
and that in any suit between subsequent 
indorsees interest could only iiave been 
obtained by applying section 80 aforesaid, 

I am unable to see why, as between the 
original parties to the two documents, be- 
fore any negotiation of the note has been 
made, the whole of the terms of a I nvfiil 
contract should not be enf )rced. Tlie Privy 
Council decision is a direct authority for 
its enforcement. 

The appeal is, therefore, allowed : the dec- 
rees of tlie Courts below are .set aside ami 
the plaintiff’s claim in full is decreel with 
costs in all Courts. 

Appeal allowed. 


CALCUTTA HIgII COURT. 

Appeal fp.om .ippEi.LATB Decree No. 2994 

OF 1915. 

December 16, 1915. 
Pre$ent:~-}ilv. Justice Holmwood and 
Mr. Justice Mullick. 

KARTICK CHANDRA DAS - Defendant— ! 

Appellant 

versus 

SATYA SRKE GHOSAL and others— 
Plaintiffs— Respondents. 

Practice—Keinnnd of oppeal, n'hetker xckole appeal is 
rc-opetied—llhjh Court's poiver of I'emand— Permanent 
tenancy, presumption oj — Tenancy under shebaits— 
Presumption — “ Bbaratia” tenant — Appellate Court’s, 
decisiun on ordinary meaning of a word, finality of— > 
Second appeal. 

A remand made by an Appellate Court without' 
retainiug the appeal on its own tile necessarily re-' 
opens the whole case and the lower Court of Appeal to 
which the case is remanded is bound to hear the 
appeal upon the judgment of the Court of first 
instance, [p. 241, col. 1.] 

A High Court in the exercise of its powers of 
supervision under the Charter can assume, in cei'tain 
cases, ail autliority to limit the scope of certain appeals 
remanded to the lower Courts without keeping 
them on its own tile Hut in such a case, it is 
absolutely essential that the High Court should lay 
down clearly that it did intend to limit the scope of 
the appeal to certain specified (|ue8tious. [p, 241, cols. 
14 2 ] 

III the absence of any limitation, the whole 
appeal on remand becomes open for decision by tho 
lower Appellat- Court, [p. 241, col. 2.] 

No presumption of a grant of permanent tenancy 
can arise, if at the point of lamuent time where 
the origin of the teuuucy is lost iu obscurity, it was 
lieM under shcbails whose origin is also lost in 
obscurity and the tenants were described as bharatia 
tenants. [|i. 2H,col 2] 

(Itvisioii of an Appellale Court upon tho ordi- 
nary meaning (d a word iu common use is final in 
second iippeal. [ p. 242, col. 1.] 

Appeal from a decree cf the Sab*Judge, 
24 Pergiiiiiiah.«, dated the 30th June 1913, 
affirming that of the Munsif, Alipore, dated 
the 3 1st July lOOc. 

Babu Shth CJunidra Palii and Sir Rash 
Behiiri (thine, for the Appellant. 

B-ibus Mnhiul M'lh'in ('liafterjee and Sarat 
Chuudra Seu, for the Respoudouts. 

JUDGMENT. — This is an appeal after 
remand from the judgment and decree of 
the learned Subordinate Judge of the 24- 
Pergannaii.s, who agreeing witli the Court of 
lirst instance has decreed the plaintiffs’ suit 
for ejectment of the defendants. The defend- 
ants claimed a permanent righ t in the 
land which is situated in Kidderpora, a 
suburb of Calcutta. Tliey alleged that 
they bad a^iuired such a right by long 
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possession beyond the memory of man at 
a fixed rent and that their predecessors 
had erected permanent structures on the 
land. In the first appeal from the Munsif s 
judgment which was heard by another 
Subordinate Judge, it was held that the 
kahuliat set up by the plaintiffs of the 
year 1301 was a forgery and that the 
defendants were entitled to the presump- 
tion from long possession and from the 
existence of permanent structures and he 
accordingly dismissed the plaintiffs* suit. 
The plaintiffs appealed to this Court and 
the appeal was heard by Jenkins, C. J., and 
Nalini Ranjan Chatterjea, J., who remanded 
the case reversing the decree of the lower 
Appellate Court and sending back the 
appeal for re-hearing in the light of the 
remarks they had made. Those remarks 

were chiefly two in number, that the 

presumption which was made by the Sub- 
ordinate Judge in the first Court offended 
a legal principle, inasmuch as if the original 
lessor was a shcbuit of dchuttcr he wou.d 
not have acted in discharge of his duty 
as shehait by fixing a rent for all time 
which would in future be wholly inadequate, 
and it was, therefore, necessary to make 
a further inquiry into the origin of the 
tenancy, whether at the origin of the 
tenancy the property had acquired a debutfer 
character, as upon this would depend the 
applicability of the presumption. There 
was a further suggestion that the weight 
to be attached to the word hharatia should 
also be considered by the learned Subordi- 
nate Judge. 

In strict law a remand made by an 
Appellate Court without retaining the 
appeal in its own file necessarily re-opens 
the whole case, and the Court of Appeal to 
which the case was remanded is bound to 
hear the appeal upon the judgment of the 
Court of first instance and on nothing 
else. It is true that this Court in the 
exercise of its powers of supervision under 
the Charter has assumed, and we think 
rightly assumed, in certain cases authority 
to limit the scope of certain appeals re- 
manded to the lower Courts without keeping 
them in its own file. But whenever this 
is done, it is in our opinion absolutely 
essential that this Court should lay down 
clearly without any possibility of mistake 


that it did intend to limit the scope of the 
appeal to certain specified questions. We 
are, therefore, of opinion that the learned 
Subordinate Judge who has now re-heard 
the case was right in holding that the whole 
appeal was open to him for decision. The 
importance of this lies in the fact that 
the first Appellate Court found that the 
hahuliat which is now found to be the real 
origin of the present tenancy was a forgery. 

The Subordinate Judge on remand has 
found and has given very good reasons 
for finding that this kabuliat must have 
been a genuine document. He, therefore, 
holds that there is no question that at 
the inception of this tenancy in 1301 the 
lessor was the shehait of debutter pro- 
perty. But he has gone further and has 
found that elimicating this kabidiat as the 
origin of the tenancy there can be no 
presumption of a grant of a permanent 
tenancy, the earliest dakhila which is the 
first evidence of the existence of this 
tenancy being of the year 1246 and in 
this also the landlord signed as shehait. 

If the appellants say that the tenancy 
originated before 1246 and that at that 
time the land was not dehntter, the learned 
Subordinate Judge says that that fact must, 
he thinks, be proved by evidence, but they 
have not been able to produce any evidence 
on the point. 

We come, therefore, to the fact that at 
the point where the origin of the tenancy 
is lost in obscurity and where the pre- 
sumption would arise if it ever arose, the 
tenancy was held under slinhaifs whose 
origin must also be considered to be lost 
in obscurity, and not only was it held 
under shebaits but it was expressly stated 
that the tenants were hharatia tenants. 
This was the second point which the 
learned Subordinate Judge was specially 
directed to devote his attention to in 
deciding the appeal, and his tinding on this 
point is that the word hharatia which has 
been used from the earliest times to 
describe these tenants cannot be said to 
meau permanent tenants. The learned 
Judge, who is an officer of very great 
experience and very sound judgment and 
must be intimately acquainted with the 
use of such terms as hharatia, says: 1 
have never seen the word hharatia used with 
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reference to annual tenants with permanent 
rights, the word as ordinarily used signibes 
monthly tenants of I.onses or lands without 
any permanent right,” Now thi.s is not a 
question for the Judge as to the lepl 
effect of the word. It is a question 
essentially for the Jury of the ordinary 

meaning of word in common use and 
the decision of the learned Subordinate 
Judge on the point is, therefore, final 
and not open to us to discuss in second 

Wethink, therefore, that on all the points 
the appeal of the defendant fails and must 

be dismissed with costs. _ 

Appeal liismssea. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Appeal from Appellate Decree No. o48 op 

1913. 

October 30, 1915. 

Present:— Mr. Batten, A. J. C 

ASARAM— Plaintiff— Appellant 

versus 

RATANSINGH anu anothkr— Defendants 

— Responhents. 

lliniht Law-JoM famihj-Manager, Mhcr 
gunrdinn cf minor co-parceners—Sale by manager of 
family property -Snit by minor co-parcener o« 
ing majority for possemon of his share Limitation Act 

(IXof 1908), Sell. I, Arts. 144, 44, 91. 

The manager of a joint Hindu family is tlie 

manager of tlic whole family property, whether hia 

C()-parcf*nors arc minors or majors, but cannot no 
called the guardian of the property of the minors 
in the sense in which the word guardian is used m 
Article 44 of tlip (ir.st Schedule of the Limitation Act 
nor can such a manager alter the r-al relations 
between the parties by calling liimself guardian of 
bis minor cn-parceners. [p. 243, col. 2, p. 245, col. 2d 
(iharihiiUah v. Khnluli Singh, 2.5 A. 407; 5 Lorn. L. 
II. 7 C. W. S. 081; 30 1. A. 105 (P. C.). followed. 

A suit by a minor co-parccncr on attaining majority 
to set aside an alienation by a inaiiager of joint 
family property is governed by Article 144 and not 
by Article 44 or 91 of the first Schedule of tliu 

Limitation Act. [p. 245, cols. 1 A 2.J 
Sham Chandra Dofoda: v. Ondadhnr Mnndol, 0 liid. 

Cfts. 377; 13 C. L. J.277; Mahahicshnmr y. Itnmchmidra, 
21 Ind. Cas. 350; 15 Bom. L. R. 882; 38 B 94, 


Mr J. liitira, for the Rflspondents ^ 

JUDGMENT.— This appeal arises put of > < 
suit brought by Ganu son of May arain ,f of ^Oa- ! 
session of his half share in certain famdy imi*;; 
moveable property, on the ground that the sale ' ' 
of the share by his half-brother Deorao toj 

the defendants-respondents was without 

any right or legal necessity. The suit, was ■; 
instituted on the 21st November 19j0 9 ; 
years and 6 months after the date of the ,, 
sale which was the 21st May 1901. Peor^o^' ; 
and Gann were sons of Mayaram by different 
wives. The findings of fact, which cannot, 
be impeached in this Court in second appeal,’, 
are that Gann had attained majority a little ; 
more than three years before the inistitution ^ 
of the .suit, and that on the date of the sale . 
the property sold was the joint property of ; 
the plaintiff and Deorao, Deorao being the 
manager, and the plaintiff a minor. The 
sale-deed, which was executed by Deorao, _ 
contains the following recitals;— , 

“Sale-deed . . . . executed by Deorao ■ 
Patel, son of Mayaram Patel, for himself and 
for Gann Patel, minor aged 12 years, son ■ 
of Mayaram Patel, through brother and ^ 

guardian Deorao Patel. 

Deorao signed the sale-deed twice, once for 

himself and once as “guardian and real ■ 
brother on behalf of the minor Ganu.” The I 
rr 16 conv 6 y 6 d.th 0 int6r6st3 of both brothors in t 

the estate. ‘ ' 

The learned Divisional Judge upheld the ; 

decision of the first Court that the suit was ' 
time-barred. Neither Court decided the 
question whether the sale of the minors ■ 
share was for legal necessity. '■ 

Ganu died during the suit, and the appeal 
is made by his son Asaram. The sole ques- 
tion for decision in this Court is whether . 
♦lie suit was rightly dismissed as time- 

barred. 

I will quote the passages in the judgment 
of the learned Divisional Judge on the'’ 
question of limitation • — 


distiiiguislicd. 

Cniii V. Kunrhi Ani/ua , 14 M. 26; Sh ud' ir (iir 
V. PiAin Shei'-ak Chvicdhri, 21 C. 77, followed. 

Appeal against the decree of the Divisional 

Judg', Nerbudda Division, dated the 30Hi 

June 1913, cniiSrming that of the District 

Judge, Betul, dated the 30th April 1912 
Messrs. ra’/a« Bose and aS. K. Bai tinge ^ 
for the Appellant. 


‘ Ganu in appeal attacks this decision on : 
the following grounds .... that -.even - 
.supposing that tho two brothers were joint ; 
and De- ran tlie manager , . . no guardian » 

in.sncli case was necessary and tliat Article f 
44 nr 9l of the Second Schedule of the-.- 
Limitation Act di es not apply to the sale of 
property by the manager of a joint Hiaduvi 
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whose authority is a limited one ; 

. . . and lastly that Article 144 of the 
Second Schedule of the Limitation Act 
applies. 

r “The first question for decision is what 
Article of the Second Schedule of the Limita- 
tion Act applies to the case. The lower 

Court has applied Article 44. 

“it is argued for the appellant that the 
manager of an united Hindu family, the 
C9-proprietors being minors, is not the 
guardian of such minors for the purpose of 
binding them by the execution of a bond 
charging the estate, Burgapersad y. Kesko- 
pgrsad (l); Gharihullak v. Khalah Singh (2). 

.“It seems to me that the present case is 
one where the deed of sale is not ab initio 
void. The brother Deorao, as manager of 
the joint family, had power under certain 
ccmditions to sell appellant’s share in the 
village. The deed is voidable by the plaint- 
iff, not void. Can the appellant recover 
without setting aside the alienation? I do 
not think he can, as the instrument under 
■wWph defendants have possession is not void, 
aa the executant had power under certain 
contingencies to execute it and to alienate 
the share plaintiff now seeks to recover. It 
is clearly within the power of a manager of 
a Hindu joint family to alienate, for certain 
reasons, joint family property, even if that 
property be ancestral. Appellant states that 
these powers do not exist, and that his 
brother in no circumstances possessed the 
power; but it has been established beyond 
reasonable doubt that at the time of sale, and 
as a matter of fact at the time of suit, Deorao 
was the manager of the united family. He pos- 
sessed the powers, limited though they were, 
of his position. The existence of the document 
does obstruct the plaintiff’s right, _ and it is 
necessary for him to have it set aside. 

-“Article 44 has, I think, been rightly 
applied to the case. It does not, in my 
opinion, fall under Article 91 of the Second 
Schedule of the Limitation Act. As observed 
by-the lower Court, Deorao was ‘manager of 
the joint family property and in that capacity 
guardian of the estate of the plaintiff. 

Taking the evidence as a 

whole the decision of the lower Court that 
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Vl)-8C.C56; lie. L. R. 21U; 9 LA. 27; 6 Iml. 

Jut, 272; 4 Sail P* C. J. 332* 

fa"! 25 A. 407: 6 Bom. L. R- 478: 7 .C. W. N. GSl; 

30 1. A. 165 (P. ay — 


appellant filed his suit over three years from- 
coming of age is justifiable.” 

It is contended for the appellant that - 
neither Article 44 nor Article 91 of the 
Limitation Schedule applies and that the' 
period of limitation is the 12 year.s ordinarily 
allowed in .suits for possession of immoveable > 
property. 

In support of this contention it is first, 
of all urged that tlie manager of a 
Mitakshara joint family is not the guardian, 
of the property of the minor co-parceners; . 
he is manager of the whole family pro- 
perty, whether his co-parccners are minors 
or majors, but cannot be called the guardian 
of the property of the minors in tlie^ 
sense in which the word guardian is used 
in Article 44 of the Second Schedule of 
the Limitation Act. This view appears to 
me to be correct. In Gharihullak lihalak 
Singh (2), their Lordships of the Privy.. 
Council held that a guardian of the property 
of an infant cannot properly be appointed 
in respect of the infant’s interest in the. 
property of an undivided Mitakshara family. 
The case was one in which a mortgage 
was executed by a maior son and by a 
mother as the certificated guardian of a 
minor son. Their Lordships held that 
there could be no guardian appointed for 
the minor, and tliat the mortgage must 
be regarded as one executed by the major 
s m as karta of tlie joint family. Tlie case 
was one under the Guardians and Wards 
Act, but the principle underlying the decision, 
as has been explained in numerous cases, is 
that there cannot be a guardian having 
the care of an undivided interest in tlie 
property of a joint Hindu family Deorao 
was actually manager of the joint 
property of himself and his uiiir r nrother, 
and he could not by styling himself 
guardian alter that position. He must.. be 
regarded as having sold the shares of 
himself and of his brother as manager of 
the joint estate. 

This being so, the iir'xt question is. 
wheiher the plaintiff is bound to set a.side 
the sale-deed before he can recover pos.ses- 
sion of the property. If he is, then either 
Article 44 or 91 of the Limitatiun 

Schedule applies, and the suit is time-barred. 
In Ganpati v. M/'sammat Janki (3j Drake* 


(3) Secorid'AppcfirNn. RtO nf 1907 
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Brockman, J. C., Had before him a casein 
which f.he facts were very similarto those 
in Ghartbullah v. Khalak Singh (2). He held 
that the mother had no power to alienate 
the minor’s property. The minor’s adult 
brother was Jairam, and the learned 
Judicial Commissioner goes on to say: 

**>11 conclusion I may point out that 
even, if the sale be regarded as one by Jairam 
of the plaintiffs’ interest in addition to his 
own, there would be a serious difficulty in the 
way of applying Article 44 of the Limita- 
tion Schedule to the claim. In the first 
place such a sale would l)c effected by 
virtue of his position as manager of the 
family, not as guardian, and he could 
sell as manager whether his c( -parceners 
were minor or ma;or. If he e-Kceeded his 
powers, his major co parcener would ap- 
parently have 12 years in which to 
recover possession on the principle laid down 
in Unni v. Kunchi Anunn (4) and applied 
by Banerji, in Ahtlnl Rahman v. SukhtJayal 
Smh (5). Why .should the minor co- 
parcener be put off with a sliorter period? 
Similarly, if the manager was the father 
and the property ancestral (as here) the 
other co-parceners would have 12 years 
under Article 12tj in which to sue for 
setting aside a sale, and they should have 
no less where the manager i.s a brotliei 
or uncle.*’ 

The principle of I uni wKauchi Aninri (4) 
was again affirmed in Rnrlinn Singh v Kamta 
Penha<} (ti), where the following extracts 
from the Madrn.s Judgment are quoted: - 

**‘When a person seeks to recover 
property again.st an instrnruei.texecuted by 
himself or one under whom he claims, he 
must first obtain the eaneellation of the 
instrument, and the three years’ rule 
enacted by Article 1^1 applie.s to any .suit 
brought by such person. But ‘where an 
instrument of alienation is executed by a 
person who is not the full owner of the 
property, but has only conditional authority 
to dispose of it, that Article would not 
apply.’ . . . Such are the cases of a 
guardian of a minor, tlie manager of a 

(4) 14 M. 26. 

;5) 28A.30atp. 32;A. W. N. (1905) 17C; 2 A. L. 

J. 607. 

(6) 5 lad. Cas. 585; 52 A. 592; 7 A. L. J.557. 


Hindu family or the sonless widow in a 
divided Hindu family. In these cases . . . 

it is not only not necessary, but it is not 
possible, to have the instrument of alienation 
cancelled and delivered up, because, as 
between the parties to it, it may be a 
perfectly valid instrument. All that is 
needed is a declaration that the plaintiffs* 
interest is not affected by the instrument, 
and tliat declaration i.s merely ancillary 
to the relief which may be granted by- 
delivery of possession.’ ” 

The Madras case was also cited with 
approval in Sheo Shankar Gir v. Ram Shewah 
Ghowdhri (7), which was the case of an 
alienation by the manager of a Hindu endow 
ment. The learned Judges observed: 

‘We al.sothin'i that’ we mu.st hold that 
Article 91 of the Limitation Act has no 
application to the present case. A forcible 
argument was addressed to us on behalf of the 
respondents in order to induce us to bold that 
that Article applied, and a large number of 
authorities were cited to us. In no one 
of them do we find that Article 91 has 
been applied to an alienation by the 
manager of an endowment, the manager 
of an infant heir, a Hindu widow, or 
any other of the persons whose powers 
are placed in the same footing by 
}{i(nooinanpersaml Pamlay v. Pahoarr Mwiraj 

Knnnirnrr (S) and the cases which follows the 
decision in that case.” 

In Bduivari JmI v. Shi n Sankar Mis.>,rr(9)^ 
another ca.se relied on for tlie appellant, 
Article 91 was liekl not to be applicable, 
and the limitation period was held to be 
12 years, but that was a case in which 
the alienation was by a co-parcener who 
was m»t the manager. 

In a recent case, Kahjan Singh v. 
Pifamhar Singh (lo), the alienation was 
by a major and his mother of property 
which belonged jointly (o Iiimself and 
lii.s minor brothers. Tho facts were, 
theref<ire, parallel to those in Gharihallah 
V. Khalak Singh (2) and in Ganpati v. 

Janki (il) of tin’s Court, 
Cliamier, J., oh.?erve.s; — 

(7) 24 C. 77. 

(8) 6 y]. I. A. 593; IS W. d. 8i Sovestre 253 n.j 
2 Suth. P. C. J. 20; 1 Sar. P. C. J. 552; 19 E. R. U7. 

(9) 1 Iml. Cns. G70;13C. W. N.815. 

(10) 27 liid. Cos. t87; 15 A. L. J. 9i 
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**I am unable to accept the contention 
that Article 41 applies to this suit. 
When the sale was made Kaunsilia 

was not guardian of the property of the 
plaintiffs-respondeuts Lsee Gharibidlak v. 

Khalak Singh (2)]. The property was 
part of the joint family property of the 

plaintiffs and their brother, Sardar Singh. 

Musammat Kaunsilia must, I think, be 
disregarded altogether. She had no 
right whatever to deal with the property 
of the family after Sardar Singh came of 
age. Regarded as a sale by her alone the 
sale was void altogether and Article 44 does 
not apply to such a case [see Sham 
Chandra Dafadar v. Gadadhar Uandal (ll)J. 
The sale should, I think, be regarded as 
having been made by Sardar Singh, and 
even if it be assumed that he was karta 
of the family he was not guardian of the 
property of his brother within the 
meaning of Article 44. This Article has 
never been applied to a suit to set aside 
a sale by a karta of joint family 
property. Nor, as far as I am aware, has 
Article 91 ever been applied to such a 
case as this. It appears to me that the 
relevant Article is 144, that the prayer 
in the plaint that the sale may be set 
aside is probably superfluous and that the 
suit is well within time.” 

The learned Counsel, for the respondents, 
relieson the decision in Sham Oh'indra Cujadai 
V, Gadadhar Mandal (11), in which Article 
44 was held applicable, and it was remarked 
that if Article 44 did not apply. Article 91 
did. But the alienation in that case was 
by the minor’s /acio guardian who had 
no share in the property herself. The 
case of a karta is very different. In 
Mahahleshwar v. Jianichandra (l2), Article 
41 was applied to a suit to set aside an 
alienation by a mukhtyir appointed by 
the manager of a joint family. The ratio 
decidendi was that the alienation was by a 
properly appointed guardian after the death 
of the adult managing member. It was not 
an alienation made by a karta having an 

interest in the joint property. 

It appears to me that there is overwhelm- 
ing authority for the view that Articles 44 

(11) 9 Ind. Gas. 377; 13 C. L. J. 277. 

(12) 21 Ind. Gas. 3)0; 15 Bora. L. R. 832; 38 B. 94. 


and 91 do not apply to a suit to set aside 
an alienation by a manager of joint family 
property, and that such a manager does not 
alter the real relations between the parties 
by calling himself guardian of bis minor cc- 
parceners. 

The suit has wrongly been held to be 
time-barred and I remand the appeal for 
further trial in respect of the other questions 
that have to be decided. Refund certificate 
will issue in respect of the Court-fee paid in 
appeal. Other costs will be costs in the suit. 

Appeal allowed-, Case remanded. 

MADRAS HIGH COURT. 

Second Civid Appeal No. 444 of 1913, 
January 26, 1915. 

Pyesent:-~}^ir. Justice Ayling and 
Mr. Justice Tyabji. 

KODIALBAIL RYMOND SEBASTIAN 

LOBO— Plaintiff— Appellant 

versus 

KODIALBAIL DEVIJ SHETTY and others 
— Defend.anfs— Respondents. 

Limitation Ad (IX of IW, Sch. /, drf. 
for pos!ics!iion iiiiAci' a contract of tears, nafuie o/-~ 
C/aiiJt for merue profttr, n-hvtJu’r affectr &uif. 

A suit for possession muler a contract of lease and 
for mesne prolits is siibstaiitiallj one for damages 
for breaoli of contract and is governed by Article 110 
of the Limitation Act. [p. 240, cob i.J 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suit No. 153 of 1911, 

preferred again.st that of tlie Court of the 
District Mun.sif of Mangalore, in Original 

Suit No. 291 of 1909. 

facts.— D efendant No. 1 repre.sented 
one branch of an Alyasanthana family; defend- 
ant No. 2 and one Man’ayya Shetty 
represented another brancli. Manjayya 
Shetty borrowed from the plaintiff a sum of 
Rs. 1,000, and leased out certain family lands 
to him for a period of 20 years on condition 
that he should get the premium discharged 
out of the usufruct. Out of this a .sum 
of Rs. 300 went towards the discharge of 
a debt contracted by both 1st defendant 
and Manjayya Shetty with the Kadr 
temple on a previous mortgage. Manjayya 
Shetty died. Plaintiff sued for possession 
of the plaint lands or in the alternative for 
the return of Rs. 1,000 paid as premium 
and for mesne profits for the period of 
three years, during which he was kept 
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ont of possession of the leased lands. 
Defendants pleaded that the lease was not 
for a family purpose and was not binding 
on them. The District Munsif found the lease 
invalid and that it did not bind defendants 
Nos, 1 and 2, and the claim for possession 
was accordingly given up; he found also 
that the suit for mesne profits was barred, 
having been instituted beyond three years 
from the date they accrued due, but he 
decreed the plaintiffs claim to the extent 
.(if Ks. d20, the amount paid to Kadri 
temple, on the principle of subrogation. On 
appeal the Subordinate Judge upheld the 
view of the District Munsif as to mesne 
prolits, but reversed it so far as his view 
regarding subrogation was concerned and 
dismissed the suit in its entirety. The 
present appeal is against that decree. 

^Ir. K. 1\ Ldhhiiiaua Rao, for the Appel- 
lant. 

Mr. K. S7ni(hrni Rao, for the Respondents. 

JUDGMENT. — The Subordinate Judge 
ha.s dismissed tlie suit as barred by limita- 
tion. It is argued by the appellant's 
Vakil that apart from the prayer for 
j)(;.s.session under the lease, which has 
been abandoned, the suit is substantiallj' 
one for damages for breach of contract, 
that (ho proper Article applicable is Article 
III) and that in that view tiie suit is not 
time-baiTed. 

Wo tliink this view of the nature of tlie 
suit is correct and even if the relief claimed 
i.s the allowance of mesne profits this 
dnos not aifect the true nature of the suit. 
[\ iile itiincsh hnshit v. Mmlhncntr Ravji (1), 

},nlit-irj()inar MiiiikhopdiJhaija ^^ini MuJlick (2) 
an 1 Aiiilinfuiddiii ]*u)ulnmni v. Viujnnin (3). 1 
II the suit is one for damages for breach 
of tlie lease contract it is admittedly not 
tiine-biirred. 

We must, therefore, set aside the deci-ee 
ol the I^ubordinate .Jud<^e and reinand 
tile appeal for disposal on its merits. As 
the a])p('llant has failed to take the point 
argu(H! before us sntiiciently clearly in his 
appeal memorandum he will bear iiis oun 
costs in this (amrt. 

The respondents’ co.sts will abide the 
result of tlie appeal in tlie Di'^trict C'mrt. 

Appaal fillo/rcil ; SkU , 

(I) (i B. lr>. 

(^) tiC. Ui J] C. h. K, flTt). 

(•‘D 19 .M.o2;5 M. L, J. 228. 


PRIVY OUN'^IL. 

Appeal from the Bombay High Court, c 

December 6, 1915. 

Present : — Viscount Haldane (Lord Chan- 
cellor), Lord Parmoor, Lord Wrenbnry, Sir 
John Edge and Mr. Ameer Ali. 
JAMSHED KHODARAM IRANI— 

Appellant 

A 

versus 

BURJORJI DHUNJIBHAI CONTRACTOR 

— Responlent. 

Contract Act (IX o/1872), .f. 65 — Contract — Specific 
performance — Time as essence of contract— Exp^'e^ 
stipulation or nature oj property or circumstances^ e^ect 
of— Jurisdiction-Equity— Intention— Requisitions asio 
title, u'hcn vndd. 

Under section 66 of the Contract Act, which lays 
down the same principle as obtains under the law of 
England a Court of Equity will relievo against and 
enforce specific performance, notwithstanding afailuro 
to keep tlie dates assigned by a contract, either for 
completion or for the steps towards completion, if 
it can do justice between the parties, and if there 
is nothing in the express stipulations between the 
parties, the nature of the property or the surround- 
ing circumstances, wliich would make it iiiequitable 
to interfere with and modify tlie legal riglit. But 
the sp'^'clal jurisdiction of equity to disregard the 
letter of the contract in ascertaining wliat the parties 
to the contract are to be taken as having really and 
in substance intended as regards the time of its per- 
formance, may bo excluded by any plainly expressed 
stipulation; and to have this effect tlie language of 
the stipulation mu.st show that tlio intention was to 
make tiie riglit.s of the parties depend on the obser. 
vaiice of the time limits prescribed in a fashion whioh 
is unmistukeablc. The language will liave this 
effect if it jilainly excludes the notion that these 
rime limits were of merely secondary importanpo 
ill the bargain, and that to disregard them would be 
to (li.«reg!ird notliing that lay at its foundation. 
Vrliiin facir c(|uity treats the importance of such 
time limits as being subordinate to the main 
j)urj)ose of the parties, ami it will enjoin specific 
performance notwitlistamling tliat from tlie point 
of view of a Poiirt of Law the contract lias not been 
literally performed by the plaintiff as regards the 
timelimit specified, fp. 219, (-(tls. 1 & - 

Mijiihy will not assist when' there ha'< been unduo 
ilelay on the part of one party to the contiMct, and 
the otlu'r has given him reasonable notice that he 
tiiiisf complete' within a d«'finile time. Nor will it 
e\eici.-;e il.s jiirisdiclimi when tiu' character of tlie 
property or oilier cireuni.stanees wimhl render sucli 
even-i.-Jc likc'ly i(* result in injustict'. In such cases, 
the cii\miiisf aiices them>el\(’s, apait from any 
((iie.'-ti'iM ol e.\pn'ss(*d intention, ('xelu ie the juris- 
diet ion, ■ |i. 2 P.), co], 2, 

iMIiiily will iiilei' an inlenlion ihai liiiu' slioiild 
I'.' it| lie* (''seriee liom wh.at hii'^ pas'nl Ih'IWooii tlie 
parlies pri'T lo the siirniiig of tie- coni laii . [p. 219, 

co|. 2. ! 

I\ :e/ivoi| in writing by a il' .iineni to .sell liis 
h rise li"M iiiimest in a c«‘rtuin ju’opcrt v to /I. Z> paid 
a ccriain amount as a deposit or earnest agreeing to 
coinjilet)' the purchase in two months or forfeit 
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- tract itself. The language in Shcmey 


'tie earnest money In investigating the t tie B 

taide iertain ' requisitions some two 
date of the oontraqt. B did not comply with these 

requisitions end gave notice to B that - 

sell was at an end and the earnest money forfeited, on 
the ground that B had failed to complete his purchase 

within the date fixed: u kc 

i Held, that the case was governed by section 5& ot 

tjhe Contract Act, 1872 , and that there was nothing 

in’lhe language of the contract or in the subject. 

matter to displace the presumption that tor the 

puriiiSQS of specific performance time ^as not ot the 

essence of the. bargain, [p. 248, col. 2; p. Ji] 

Held, further that the requisitions were legitimately 

“xelou Sell, i Lef. 682, Bofels v. 

Bnvp, (1852) 3 D. G. M. & G 28d at p 289, 22 L J. 
Ch.:398; 43 E. R. 1 12; 20 L. T. (o. s.) 215; 9S R- R- 
Xito V. r/iomas, 3 Ch. App. 61; 17 L. 1.42-; 16 W. 
R. miStichneyv. Keehle, (19 15) A. C. 386, approved. 

■ Ap'peal from a judgment and decree of the 

Bombay High Court, dated February 17th, 

1913, reported in 20 Ind. Cas. 469, reversing 

those of the same Court, Original Side, dated 

July 30th, 1912. a: • 41 f 

facts of the case are sufficiently set 

forth in their Lordships’ judgment as well as 

in the judgment of the High Court reported 

in 20 Ind. Cas. 469. 

: Sir Robert Finlay, K. and Mr. Broivn, for 
the Appellant.—Time was not of the essence of 
the contract and did not become so by reason 
of the subsequent coirespondence. Section 55 
of the Indian Contract Act laid down the prin- 
ciple on which specific performance was ordered 

in India. It was the same in England. 
Equity interfered where the intention of the 
parties was not to make time as essence o.f 
the contract [Stickney v. Keehle (1)].^ Prima 
facie the rule in equity was to ascertain the in- 
tention of the parties, whether they intended 
the time mentioned as essence of the contract, 
from the surrounding circumstances as existed 
at the time of signing the contract.^ The law 
was the same in India. The claim in the 
contract was assumed by both parties not to 
make time as essence of the contract. 

, (Counsel for respondent were directed to 

argue the aforesaid point.) 

. Messrs. Leslie, Scott and Raikes, for the Re- 
spondent.— Time was of essence of the con- 

[Lord Haldane referred to^ Lei^non v. 
Napptr (2) and Roberts v. Berry (3)]. 

, Time being of the essence of contract was 

to be gathered from the language of the con- 
(1) (1915; A.C. 3^6. (2) 2 Sch. & Lef. 682. 

'Y3) (185i» ) 3 D. G. M. A G 284 at p. 289; 22 L. J. 
Cb 398; 43 E. R. 112; 20 L. T. (o. s.)2l5; 98 R. R. 139- 


UitivU ll/OWXA# - V 

Keeble (1) was essentially different. You 
must look to the substance of the contract. 

[Lord Haldane; You must show that 
there was imported into the contract aU 
intention tointroducelthe equity jurisdiction.] 
Time was of the essenceofthe contract unless 
it was expressly otherwise stipulated or the 

nature of the contract did not admit of it or 
-from the surrounding circumstances it ap- 
peared that parties did not wish it to be of the 
essence. The last condition is to be found in 
Inglis V. Buttery (4). When the Court of 
Equity said in connection with the question 
of specific performance that you must look 
at the surrounding circumstances, it laid 
down a rule much wider than the ordinary 
rule of the Common Law as laid down in 
Liglis V. Buttery S,' Co. (4). Equity in effect 
varied the contract by saying that time was 
notof the essence of the contract and evidence 
was admissible to rebut the presumption. 
All the authorities agreed (1) that contract 
made time of the essence of the contract, and 
(2) that when the Court looked at the sur- 
rounding circumstances to ascertain the inten- 
tion of the parties, it was not to vary ilin 
effect of the contract. 

[Lord Wrenpoky referred to Kreylinoer v. 
Neic Patagonia Meat avd Cold Storage Company, 
Limited (5).] 

Equity jurisdiction in India was defined 
by the Specific Relief Act, but it drew no dis- 
tinction between law and other contracts. 
Plain and unambiguous meaning of words in 
a deed was the rule of construction, although 
parties had interpreted them differentlj. 

Reference was made to Seton v. Slade (6); 
iVor^/t Eastern Railway Go. v. Lord Has.ings 
h); Tillay 'Ihomas is); Inglis v. Buttery 
(4)J Hudson V. Temple (9); Gehje v. Montrose 
(10); Barclay v. Messenger (11); Budson v. 
Bartram (12), Specific Relief Act, sections 12 
and 26; Transfer of Property Act, section 55; 

Indian Evidence Act, sections 91 and 92. 

(4) (1878 3 A. C. 551. 

(5) (1914) A. C. 25; 83 L. J. Ch. 79; 109 L. T. 802; 

58S. J.97;30T. L. R.114. „ „ 

(6) 7 Ves. 265; 32 E. R. lO'^; 6 R. R. 124. 

(7) (1900) A. C. 260; 69 L. J. Ch. 516; 8-' L. T.429; 

16 T. L. R. 325, 

(8) 3CIi.App.61; 17 L. T. 422; 16 W.R. 166. 

(9) 29 Beav. 536; 30 L. J. Ch. 251; 7 Jhi’* (n* ^•) 248; 
3 L, T. 495; 9 W. R, 243, 54 E. R. 735; 131 R. R. 699. 

vlO) 26 Beav 45; 53 E R. 813; 122 R. It. 1^. 

11 ) 43 L. J. Ch. 449; 30 L. T. 351; 22 W. R. 522, 
(12) (1818) 3 Madd. 440; 56 E. R. 566. 
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?<\v Itoheif Finlay W&3 not called upon to deposit or earnest money of. Rs. 4,000 
reply. paid on account, and any claim of bis 

JUDGMENT. was to be void, and the vendor was, after 

Viscount HALOANE.-The question in this that date, to be at liberty to re-sell, 
appeal is whether the appellant, who was There was a subsidiary agreement that 
the plaintiff in an action for specific respondent^ should buy certain land 
performance, is entitled to the relief he bsionging to the appellant for Rs. 30,000, 
has claimed. Macleod, J., decided that he to deducted from the Rs. 81,000, but 
is so entitled, but the High Court in appeal oothis nothing turns, 
at Bombay reversed the decision and dismiss- . ^ Solicitors proceeded to 

ed the action investigate the title, and they made requisi- 


The facts may be stated briefly. The 
Government of Bombay, in 1898, granted 
to one Mothabai Bhikaji a reclamation 
lease of over 2,000 acres of land near 
Bombay for a term of 999 years. The 
lease provided that the lessee should 
reclaim the land and bring it under culti- 
vation within a period which was ultimately 
extended to the year 1910. He was also 
to maintain the reclamation throughout the 
term, and keep up certain roads, and make 
and maintain certain waterways and 
boundary marks, to the satisfaction of the 
local Collector. The lessee was, further, 
not to assign or underlet, until the 
reclamation was complete, without the 
consent in writing of the Collector. In 
case of breach of any covenant or condition, 
or provision of the lease the lessor had the 
right to re-enter and determine the lease. The 
lease was transferred in 1908 to the respon- 
dent, who had purchased it from the lessee. 

On the 6th July 19ll the respondent 
agreed in writing hy a document in 
Oujrati, a translation of which was before 
their Lordships, to sell the lease-iinld 

interest to the appellant for Rs. 85,000, 
and the appellant paid Rs. 4,000 of this 
sum as a deposit or earnest. This agree- 
ment provided, by clauses 1 and 2, that 
the title was to be made marketable; 
that the conveyance was to be prepared 
and received within two months from the 
date of tlie agreement; tliat on signing the 
document of sale Rs. 80,500 were to be 
paid, and after its registration the remain- 
ing Rs. 500. The 5th clause provided 
that on payment of the Rs. 81,000. as 
provided by clause 2, the document' of 
sale or conveyance was to be executed 
but should tlie purchaser not pay the 
amount within the fixed period above 
mentioned he was to have no right to the 


tions. Of these requisitions some related 
to the rights of one Chimanlal, who had 
professed to make a title as heir to his 
father, one of certain mortgagees of the 
interest of Mothabai Bhikaji. Another 
of the requisitions was for a certificate or 
letter from the Collector stating that all 
the covenants and conditions of the lease 
had been perfoimed and fulfilled. This 
requisition was made on the 3rd October 
1911, more than two months after the 
date of the contract. The respondent did 
not comply with these requisitions, but on 
the 6th October, through his Solicitors, 
asserted a right to put an end to the 
contract on the ground that time was of 
its essence, and to forfeit the deposit on 
the ground that the appellant had failed to 
complete his purchase within the date fixed. 

Jf tliese requisitions were made in time 
their Lordships are of opinion that they 
were proper, and that they were not 
adequately answered. If time was not of 
the essence of the contract it is clear 
that they were legitimately made, however 
the matter might stand as to one or other 
of them if time wore of the essence. This 
last (luestion, therefore, lies at the root of 
the controversy, and the answer to it is 
decisive of the appeal. 

The law applicable to the point is contain- 
ed in section 55 of the Indian Contract 
Act, 1872, wliich provides that “Wlien a 
party to a contract promises to do a 
certain thing at or before a specified time, 
or certain tilings at or before specified 
time.s, and fails to do any sucb tiling at 
or before tlie specified time, tlie contract, 
or so much of it as lias not been performed, 
becomes voidable at the option of tiie 
promisee, if the intention of tlie parties 
was that time should be of tlie essence of 
the contract.” 
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Their Lordships do not think that this 
section lays down any. principle which 
differs from those which ^obtain under the 
law of England as regards contracts to sell 
land. Huder that law equity, which governs 
the rights of the parties in cases ofspecific 
performance of contract to sell real estate, 
looks not at the letter but at the substance 
of the agreement in order to ascertain 
whether the parties, notwithstanding that 
they named a specific time within which 
completion was to take place, really and 
in substance intended more than that it 
should take place within a reasonable 
time. The principle is well expressed in 
what Lord Redesdale said in his well- 
known judgment in Lennon v. Napper (2), 
which was adopted by Knight-Brace, L. J., 
in Roberts Berry (3). The doctrine laid 
down in these cases was again formulated 
by Lord Cairns in Tilley v. Thomas (8) 
and by the House of Lords in the recent 
case of ^tichney v. Eeehle (l). Their Lord- 
ships are of opinion that this is the 
doctrine which the section of the Indian 
Statute adopts and embodies in reference to 
sales of laud. It may be stated concisely 
in the language used by Lord Cairns in 
Tilley Thomas (8):— 

“The construction is and must be in 
equity the same as in a Court of Law. 
A Court of Equity will indeed relieve 
against, and enforce, specific performance, 
notwithstanding a failure to keep the 
dates assigned by the contract, either for 
completion, or for the steps towards comple- 
tion, if it can do justice between the parties 
and if [as Lord Justice Turner said in Roberts 
V. Berry (3)], there is nothing in the 
express stipulations between the parties, 
the nature of property, or the surrounding 
circumstances,' which would make it 
inequitable to interfere with and modify 
the legal right. This is what is meant, 
and all that is meant, when it is said that 
in equity time is not of the essence of the 
contract. Of the three grounds. ..mention- 
ed by Lord Justice Turner, express 
stipulations’ requires no comment. The 
nature of the property’ is illustrated by 
the ca.se of reversions, mines, or trades. 
The surrounding circumstances’ must depend 
on the facts of each particular case.” 

Their Lordships will add to the statement 


just quoted these observations. The special 
jurisdiction of equity to disregard the letter of 
the contract in ascertaining what the parties to 
the contract are to be taken as having 
really and in substance intended as regards 
the time' of its performance, may be 
excluded by any plainly expressed stipula- 
tion. But to have this effect the language 
of the stipulation must show that the 
intention was to make the rights of the 
parties depend on the observance of the 
time limits prescribed in a fashion which 
is unmistakeable. The language will have 
this effect if it plainly excludes the notion 
that these time limits were of merely 
secondary importance in the bargain, and 
that to disregard them would be to disregard 
nothing that lay at its foundation. Prtma 
facie^ equity treats the importance of such 
time limits as being subordinate to the 
main purpose of the parties, and it will 
enjoin specific performance notwithstanding 
that from the point of view of a Court of 
Law the contract has not been literally 
performed by the plaintiff as regards the 
time limit specified. This is merely an 
illustration of tho general principle of 
disregarding the letter for the substance 
which Courts of Equity apply when, for 
instance, they decree specific performance 
■with compensation for a non-essential 
deficiency in subject-matter. 

But equity will not assist where there 
has been undue delay on the part of one 
party to the contract, and the other has 
given him reasonable notice that he must 
complete within a definite time. Nor will 
it exercise its jurisdiction when the 
character of the property or other circum- 
stances would render such exercise likely 
to result in injustice. In such cases, the 
circumstances themselves, apart from any 
question of expressed intention, exclude the 
jurisdiction. Equity will further infer an 
intention that time should be of the essence 
from what has passed between the parties 
prior to the signing of the contract. Tilley 
V. Thomas (8) (supra), where specific 
performance was refused, illustrates this 
class of transaction. But in such a case 
the intention must appear from what has 
passed prior to the contract, the con- 
struction of which cannot lie affected in 
the lontemplation of equity by what takes 
place after it has once been entered into. 
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Applying these principles to the agree- 
•^ment before them, their Lordships are 
of opinion that there is nothing in its 
.language or in the subject-matter to displace 
the presumption that for the purposes of 
specific performance time was not of the 
essence of the bargain. They do not 
think that the subject-matter or the charac- 
ter of the lease sold were such as to 
take the case out of the class to which 
the principle of equity applies. They are 
also 'jnable to hold that the plaintiff 
bound himself by his correspondence sub- 
sequent to the agreement to a new agree- 
ment that time, if it was not originally 
of the essence, should be made so. As 
to the language of the agreement itself, 
without dwelling on a possible point in 
the plaintiff’s favour which does not 
appear to have been raised in the Court 
below, that the only time limit mentioned 
refers to his preparation and reception of 
the conveyance, as distinguished from 
completion, they agree with Macleod, J., 
ill the view that there is nothing said 
in it .sufficient to exclude the equitable 
cannon of interpretation. And they agree in 
bis conclusion that the defendant had no 
justification in claiming in the circum- 
stances to treat time as of the essence. 
They are unable to concur in the opinion 
of the learned Judges of the High Court 
in appeal that there was evidence that 
the plaintiff had not money with which 
to pay the price, or that the suhseqiient 
correspondence and dealings between the 
parties m()dified the right of the plaintiff 
to insist on his right to complete the 
purchase. 

These conclusions render it unnecessary 
to consider the other points dealt with 
in the High Court ami elahnrntely argued 
at their Lordships’ liar. The result is tlmt 
they think that the appeal ought io he 
allowed and the judgment of Macleod, J., 
restored, and that the respondent slomld 
pay the costs of this appeal and in tlie 
Courts below. They will humbly advise 
His Majesty accordingly. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. 
Latteys arid Hart. 

Solicitors for the Respondent: Messrs, T. 
Jj. Wilsom Co, 



PUNJAB CHIEF COURT; 

Civil Revision Petition No. 1039 of 1913; 

April 29, 191^ 

Present : — Sir Donald Johnstone, Kt., Chief 
Judge, and Mr. Justice LeRosMgnal. ' 
Mnsammat GULAB KHATUN anl others-^ 
Dependants— Petitioners 

versus ’ ‘ 

CHAUDHRE and others— Plaintiffs— ' 

Rrspondent.s. 

Civil Procedure Code {Act V of 1908), 0. XXXIT, 
r. 7, Sch. //, pnrafi. 15, 16— Arbitration— Award-r^ 
Decree based on award— Appeal — Revision—Qrounds'^ 
Jurisdiction. 

No appeal lias from a decree based on an award 
when tlie decree is in accordance with the award, 
[p. 2'yO, col. 2.] 

An omission of sanction under Order XXXII, 
rnlc 7, Civil Procedure Code, 1908, is no ground for 
revision, [p. 250, col. 2.] ’• 

No revision is maintainaldo on the ground of 
objections as to the conduct of the arbitrators, [p, 
2 M, col. 1.] f 

The revisional jurisdiction is exorcised only in 
extraordinary cases wliere no other remedy hi 
availa))le to the aggrieved person, [p. 251, col. 1.] - 

I’etition for revision of the decree of the 
Di.^trict Judge, Jhelum, dated the 5th July 
l!H3. 


Mr. Xanak ('Innnl, for the Appellants. 

Mr Padi'-nd-Din, for tlie Respondents. 

JUDGMENT.- This case and the con- 
nected Case No. 103S of 1913, which were 
instituted as revisions, have been registered 
as appeals by the office, though on 16th 
November 1913 the admitting Judge remarked 
that apparently no appeal lay, the decree ip 
each case being in accordance with the award 
and flio point was left for deeisiim by the 
I)ivisi(»n Bench. We rule th:it no appeal 
lies. 

I 

The law as to tlie circumstances in whicH 
revision by this Court is allowable in cases 
of decrees based on, and in accordance with, 
awards and as to the scope of such revisions, 
is pr«‘{fy ck-arly defined in tl.e Full Bench 

ridings ]!iiusrai \ Ivnn (1) and 

J'ltiina IaiJ V. M nsfiionnat Scunni (’j). which 

interpret and apply the Privy Council ruling 

(ihnhiin .lilnui v M aliinniiuid C>) and 

( d>i V. Mnl Chaii'l (l), Division Bench 

case. Under the last mentioned ruling the 

omission nf sanction undiu* Dialer XX.XII, 

rule 7, Civil Procedure Code, is no ground 
{V. 1* n. 10o2 (F. 11.); 119 F. L. 11 1902. 

(2) S9 P. K. 19U2 {F. B.); 120 P. L. H. 1902. 


(2) 2r. P. U. 1902 {P. C.); 12 .M. h. .T. 77; 4 Bom. L 
11. 11)1; 0 C. W. N. 229: 29 C. 167; 29 I. A. 51. • 

(4) 4P.11. 1907} 20 P.W. 11.1907. 
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for revision, and this dicium wipes out 
ground I (h) of the printed grounds now 
before us. The distinction between JJda v. 
Mul Ghand{4d and the present case suggested 
in ground I (r) is fallacious, for the objection 
was not taken in the lower Court intiM f 
that is, within the 10 days allowed for objec- 
tions. 

Ground I (a) might be a good ground for 
revision if it could be established, but it 
cannot. We have examined the record and 
we find that the learned Advocate has 
overlooked the fact that Miisammat Khan 
Bano was guardian of four minors and that 
she appointed one Pahar Khan her and 
their agent, and of course his acts are their 
acts. One point raised in argument but not 
mentioned in the grounds is that Anar Khan, 
defendant, who signed as a major, was really 
minor; we do not think that on revision a 
point like this should be sprung upon t!ie 
plaintiffs. 

The second ground in the printed raenio* 
random is certainly no ground for revision, 
being wholly concerned with the conduct of 
the arbitrators — Of. Ghtilaui JHani v. Muham- 
mad Hassun (3), reference to Jhaugi Ram 
v. Mussammat Bndhi.- Bai (5). 

Apart from all the above reasons for 
dismissing these revisio!:s, the doctrine mu^t 
always be borne in mind that this Court’s 
revisional jurisdiction is meant for use in 
extraordinary cases where no other remedy 
is available to the aggrieved person. In the 
present case it will apparently be open to 
the minors, when they come of age, ’f ; ■ 
advised, to sue to set aside decrees and orders 
passed to their detriment contrary to law and 
justice. 

For these reasons we dismiss these peti- 
tions but in all the circumstances we think 
the parties might he left to pay their own 
costs. 

Revision dismissed. 

■ (fi) 84 P. R. 1901; 112 P. L. R. 1901. 


CALCUTTA. HIGH COURT. 

■ Appeals from Appellate Decrees Nos. 196§, 
2216, 22 1 7, 2218 AND 2219 OF 1913. ; 

December 10, 1915. * 

Present: — Mr. Justice N. R. Chatterjea nrtd 

Mr. Justice Newbould. 

KALIS CHANDRA SAHA and another — 
Plaintiffs— Appellants 
versus 

DARBARIA SHEIK AND OTHERS — 
Defendants— Respondents. ^ 

Tenancy Act (Vlll of IfiSoj, s. 29 — 
Landlord and tenant —K(i]a.t~Landlord's right' to 
claim full rent after allon'ing hajat for some years-^ 
Non-ocrupanc‘t rniynt —Agreement to pay full rent 
stlpiilateil in lease afler ycth'ny hajat. for some yenrs^ 
if ralid —Eridenrc of siihseqnenf agreement or of enndue 
to vary rent stipnlalcd in registered lease, admi^- 
sibilitg oj — Evidence ylrf (1^ R/' 1872), 92— Evidence 
that rent mis always paid at lower rale tlian that 
stipulated in lease, admissihility of. 

An iigreonient of a noii-occupancy rniyat contained 
in liiii kahulyat that for the term of the lease a 
portion of the stipulated rent will be deducted as 
hajat (kept in suspense) and after tlie expiry of the 
term, if he chooses to occupy the land full rent will 
be payable, does not contravene the provisions of tlje 
Bengal Tenancy Actaudis not invalid, [p. 252, col. 2.] 

SrimafiMohomayn Knr V. Kishorc Chang, 2\ Ind. 
Cas. 94S; 18 C. W. N. 73S; 18 C. L. J. 502, distinguished. 

The mere fact that the landlord on the expiry 
of the term of a written lease realised rent at a 
reduced rate for a few years, is not sufficient to 
deprive him of his right to claim rent at the rate 
stipiilat'Ml in the lease, [p. 252, col. 2.] 

harga Prostid Singh v. Rnjendru Narain Bagchi, 4i 
Ind. < us. 713; 10 C. 1/. J. 570; 37 C. 293; Diirgn Prasad 
aiinih V. Rfijeiidra Saioynn Bogchi, 21 Jiid. Cas. 750} 
41 G 493; IS C. W N 60; (1914) M. W N. J; 40 I. 
A. 223; 15 M L. T. OS; 19 C. L. J. 95; 26 M. L. J. 2ri 

Ihmi. L, R. 42; Boiinath Prn.'sad Sahu v. Rnghunath 
Hal. 14 Ind- Cas. S17; ifi C. W. X. 496, applied. 

Whore such a lease is registered, evidence of any 
subs(‘(iuent agreement or evidence of conduct is. in- 
admissible for the purpose of varying the stipulated 
rent. [p. 253, col. 1.] 

I 

Evidence that since the execution of a kahulyat 
the tenant has been paying rent at a lower rate than 
that .’tated in the kahulyaf, is admissible to show tlmt 
from the vexy first the intention of the parties 
was that the kahulyaf should not be acted 
upon or that there lias been a waiver of the strict 
terms of the lease, [p. 2'3, col. 1.] 

Bent Madhuh Gorani Y. Lahiioti dassi, G C. W. N. 
242, applied. 

Appeals again-st the decrees of the Dis- 
trict Judge, Rangpur, dated the 10th March 
191.3, modifying that of the Munsif, Kuri- 
gram, dated the 2:th February 1912. 

FACTS of the case appear from the 
judgment. 



INDUN CASES. 


[1916 


252 

KALIS CHANDRA SAHA V. DARBARIA SHEIK. 

Babu Surendra Chandra Sen, for the 
Appellant.— The defendants are bound 
by the terms of the kahulyata, and the 
landlord is, therefore, entitled to claim the 
payment of higher rent as reserved in the 
hahnlyats. The fact that the landlord has 
realised rent at the lower rate does not 
disentitle him to claim the higher rent 
reserved in the lease at any time he likes, 
there is no waiver. On the expiry of tlie 
terms of the kahidyats th? tenants held 
over on the same terms and as the kahnlyafs 
are perfectly valid, the tenants are bound by 
their terms to pay the stipulated rent. They 
enjoyed a deduction for some years, but 
that does not give them any right to claim the 
deduction against the wishes of the landlord. 

Babn D. N. Bagchi, for the Respondent.— 
It was not the intention of the parties 
from the beginning that the provision 
relating to higher rent should be acted 
upon. Moreover, section 29 of the Bengal 
Tenancy Act precludes the imposition 
of the higher rent reserved, as it exceeds 
by more than two annas in the rupee. 
I rely upon the decision reported as Sriinati 
Mohamaya Kar v. Kishore Chang (l). 

[N. R. Chatterjka, J. : This case relates to 
occupancy raiyata but your clients are non- 
occupancy raiyafs.j 

The principle of the decision is appli- 
cable to these cases. Under the Bengal 
Tenancy Act, tlie landlord can enliance 
the rent of non-occupancy raiynfs according 
to the procedure laid down in the Act in 
sections 43 and 40. The attempt of 
the landlord to enliance rent in the way 
adopted by him is contrary to law. 

Bftbu Sarendar Chandra Sen, in reply. — 
There is absolutely no evidence on the record 
that it was the intention of tlie parties 
that the terms relating to the payment of 
higher rent would not be acted upon. What 
the landlord is claiming is not enhanced rent 
but rent which was stipulated in the kahidyal^. 
Section 29, section 43 or section 4(1 has no 
application. 

JUDGMENT. — These appeals arise c-ut of 
suits for rent based upon certain kahnlyafs. 
The kahulyats in three of the cases w'ere 
for the term of one year and the kalu- 

lyah in the remaining two cases were for 
(1) 21 1ml. Cas. 94>^; 1« C. U U uU’: 18 0. W. X. 
738. 


three years each. Certain rent was settled 
in each case but a portion was deducted as 
hajnt (kept in suspense) and the balance 
was stated to be the rent payable for the 
term. It was stipulated, however, in the 
kahulyats that on the expiry of the term 
the tenant would take afresh settlement and 
if he continued in occupation without tak- 
ing any fresh .settlement, the amount of 
liajat would not be allowed. The plaintiff 
in these suits has claimed rent at the full 
rate. The Court of first instance gave a 
decree for rent at the full rate, but on 
appeal the learned District Judge held that 
plaintiff was entitled to recover rent only at 
the reduced rate. The plaintiff has appealed 
to this Court. 

Now the defendant is not an occupancy 
niiyat. The case of Srimafi. Mohamaya Kar v. 
Kishore Chang (1), upon which reliance was 
placed on behalf of the respondent, related 
to an agreement made by an occupancy 
raiyaf and the agreement contravened the 
provisions of section 29 of the Bengal Te- 
nancy Act, and, therefore, cannot govern 
the pre.sent cases. Tlie agreement contained 
in the kahulyats in the.se cases as to payment 
at the full rate after the expiry of the term 
if the tenant cho.se to occupy the land, 
does not contravene the provisions of the Act 
relating to non-occupancy ruiyafs, and is not 
invalid. 

The learned District Judge, however, has 
held that even after the expiry of the term 
(he plaintiff did not realise rent at the full 
rate, but realised rent at the reduced rate. 
Altliough there is evidence to show that 
rent was n..t rcali.sod at the full rate, there 
is no evidence i^at rent wa.s realized at the 
reduced rate, and the finding of the Court 
beh.w on the latter point, therefore, is not 
based upon any evidence. It does not appear 
at what late rent was actually realised since 
tlu*e\i)iry of the term. Assuming, liowever, 
that rent was reali.'^ed at the reduced rate for 
a few year.s before suit, we do not think 
that that fact by itself is sullicient to deprive 
the landlord of liis right to claim rent at 
tlie rate stipulated in the kahulyats. The 
contract ns to (he unit payable after the 
expiry of the term is contained in tlie 
kahuliyafs. The mere fact that the rent 
for some years has been received at a 
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reduced rate does not bind the lessor to 
accept rent at that rate in future, because 
that' is consistent with the reduction being a 
mere temporary abatement and is an 
indulgence on the part of the lessor. 
See Durga Prosad Singh v. Rajendra 
Naratn Bagchi (2), Durga Prasad 
Singh V. Rajendra Narayan Singh (3) and 
Baijnatli Prosad Sahu v- Raghunath Rai 
(4). The learned Judge has practically 
held that the landlord by accepting rent at 
the reduced rate after the expiry of the 
terra of the leases has varied the rent by 
putting an end to the agreement to pay 
rent at the full rate. No such case, however, 
was made by the defendant, and in four 
of the cases in which the leases were 
registered evidence of any subsequent 
agreement or evidence of conduct is inadmis- 
sible. 

We are accordingly of opinion that 
the plaintiff accepting rent at the reduced 
rate is not precluded from claiming 
rent at the rate agreed upon in the kabidyats. 

The defendant, however, pleaded in his 
written statement that the stipulation in 
the kahiilyafs that the amount of hajat 
would not be allowed on the expiry of the 
term of the lease was inserted as a mere 
matter of form, in other words, that it was 
never intended to be acted upon. We think 
that this question should be gone into. In 
the case of B<'hi Madhiib Goraiii v. Lalmofi 
Dassi (5), this Court held that evidence that 
since the execution of tlie kahnhjaf the 
tenant paid rent at a lower rate than that 
stated in the kabuhjat, is admissible to 
show that the intention of the parties was 
that the kahuhjaf from the very first 
was not intended to be acted upon or that 
there had been a waiver of the strict terra 
of the lease. AYe agree with the above 
view and we think the lo.wer Appellate 
Court should come to a decision whetlier ■ 
it was the intention of the parties from 
the beginning that the kabulyafs were not to 
be acted upon, or in the alternative 
whether there was a waiver of the terms. 
The decrees of the Court below are accord- 

(2) 4 Ind. Cas. 7l3; 10 C. L. J. 570; 37 C. 293. 

(3) 21 Ind. Cas. 750; 18 C. W. N. 66; 41 C. 493* 
(1914) M. W. N. 1; 40 I. A. 223; lo M. L. T. 68; 19 c! 
L. J. 95; 26 M. L. J. 25; 16 Bom. L. R. 42 

(4) 14 Ind. Cas. 817 16 C. W. N. 498. 

(5) 6C.W.N.242. 


ingly set aside and the cases remanded 

to that Court for dispo.sal after a decision 

of the question indicated above. It will 

be open to both parties to adduce further' 

evidence on the point. Costs to abide the 
result. 

Decree set astdtr, Case ramanded. 
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possession of tlie plaint properties. The 
last male owner was Venkatasubbiah, a boy 
of U years. He watf murdered in 1888. 
Two brother.s of the 2nd and 4th plaintiffs 

were susperted of this murder. They we 
convicted by the Sessions Court but ac uitted 
in appeal On Venkataaubbiah’s death Ms 
mother Jnarasamma inherited the properties. 

She died in 1908. , a i a 

The 1st defendant is the adopted son of 
Narasamma. 

A- * 

tion was ch.nied in the Court of hrst instance, 
tlie finding of the Subordinate Judge that 
the adoption did in fact take place has not 
been questiojied in appeal. The 2nd defend- 
ant is an alienee from the adopted son. She 
is the daughter of the 3rd defendant and 
grind-daughter of Narasamma. The case 
for the defendants is that the adoption of 
the 1st defendant by Narasamma is valid. 

There are questions both of fact and of law 
to be considered in deciding whether the 
adoption was validly made. It is clear that 
Narasamma made strenuous efforts to obtain 
the permission of her sapiudas to adopt a son. 
She took the advice of Mr. Pundarikakshadu, 
a leading Vakil of Masulipatam. Asaresult 
of thi.s advice, she obtained Exhibit 1, giving 
her authority to adopt a boy from 14 persons 
who were sapindas. At this time, there 
were six persons who were entitled to 
succeed to the property of her son, in case 
slio did not make an adoption. Of the^ six, 
only one signed Exhibit I. The other signa- 
torics to Exhibit I, though gnatis, were not 
the next reversioners. The genealogical 
tree printed in the judgment shows that 
Cl milting from the common ancestor, Seshadri, 
almost all of them ivere heads of the various 
blanches into which Seshadri's descendants 
Imd ramitied. The main question which was 
argued related to the sufficiency of the 
ccnsent obtained under Exhibit 1. Mr. 
K'lngachariar contended that all tlie nearest 
ivvmstonets were asked to give their consent, 
h it that they refused to accede to tlie request 
[p'lii improper motives. 

We are not satistied on the evidence that' 
this is made out. It has to be remembered 
that when Mr. Pundai’ikakshiulii's advico 
was .'Ought, there were observations in 
Voihitakrisluumma v. .-linmparjmmaid (1) 
to the effect that in seeking the consent of 


wlid-AtUlwnty acted upon long -aMr it iv.is given 

tiindu widow desirous of making au adoption 
Lt do so only with the assent of the sapwdas. 
Aa the assent is regarded as a substitute for the 
authority of the husband and as the Hindu Law 
gnioins ^tliat such an assent should be obtained 
tL those who would bo the natural 

protectors of the widow, pruna 

sought from those who^ are next in the Ime ot 

succession, [p. 257, col. 2.J who 

Where there are one or two near ^ho 

from improper motives withhold their consent, it 
is open to the widow to apply to more remote 
s„pildn.i. But before doing so she must consu t 
the nearer ones: even though they be mimical to 
her,’ she lias no right to conclude on n 
that the consultation would be futile, [p. ^■>7, col. 

*’’Com4°win be justified in conning witli care an 
adoption which purports to be based on 
ffiven many years before the event, [p. 2o8, col. IJ 
® wire. Uerefore, a Hindu widow after the death 
of her unmarried son adopted a son "'itli tlm con- 
sent of the remote ^apiiKhns of her husband but 
without Imving consulted tl.c nearer 
were entitled to succeed to the propertj ot hei 
son incase she did not make an adoption, and they 

sued as reversioners to recover the property: 

Held, tliat it was lier duty to have applied to the 
plaintiffs for the consent and that this not having 
been done, the adoption was invalid and tlie plaintiffs 
were entitled to recover, [p. 258, col. l.J ^ 
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the'fl'naiw nearness of relationship need not 
be considered. The advice which the Vakil 
gay.e was apparently with reference to this 
diotam. Moreover there is evidence that 
five put of the nearest reversioners were not 
on friendly terms with the widow. Two of 
them were brothers of the men who were 
suspected of the murder of Venkatasubbiah. 
The third was one of the persons suspected, 
the 4th and the 5th were close friends of the 
other three. Their attitude was one of 
hostility to the widow. Under these circum- 
stances, it is unlikely that they would have 
been asked to give their consent with 
reference to the state of the law then 
regarded as correct. The fact that a meet- 
ing was thought of, .shows that what 
Narasamma and her advisers had in view 
was a general family council without 
reference to nearness of relationship. The 
evidence adduced shows that the defendants 
wanted to strengthen their position with 
reference to the observations of Benson and 
Bhaahyam Aiyangar, JJ., in Suhrahmanyam 
y.^ Yer-kamma (2). 

Reliance was placed on the deposition of 
plaintiff’s witness No. 29, the daughter of 
Narasammaand the 3rd defendant in this case. 
Before the adoption, there was an arrange- 
ment between Narasamma on the one hand 
and the 1st defendant and his natural father 
on the other, by which a good portion of the 
deceased property was left at the absolute 
disposal of Narasamma (see Exhibit II). 
Ttvo weeks after this arrangement, the 1st 
defendant and Narasamma made a gift of 
mpst of the properties obtained under 
Exhibit 11 to the 2nd defendant (Exhibit 
III). This 2ad defendant is the daughter of 
the 3rd defendant. Under these circum- 
stances, it is extraordinary that this lady 
should have been examined as a witness on 
the side of the plaintiffs. Notwithstanding 
the. condemnation by the Judicial Committee 
of the practice of calling the opponent as 
one’s own witness, the parties and Pleaders in 
the Mofussii Courts do not seem to realise 
the seriousness of the step they are taking. 
Naturally, advantage was taken by defend- 
ants Nos. 1 and 2 of the presence of the 3rd 
defendant in the witness-box to elicit state- 
ments to the effect tliat plaintiffs Nos. 1 to 4 

(a) 26 M, 627;*13 M. L. J. 239. ■ 


were consulted prior to the execution of : 
Exhibit L Having regard to her evident ' 
bias in the case, much importance cannot be 
attached to her evidence. We have to see if, 
there isother independentand reliable evidence 
to support her testimony. D. W. No. 4 is 
altogether unreliable. He has filed his 
schedule in insolvency. It is this witness 
who is said to have brought plaintiffs Nos. ■ 
1 to 4 to the meeting. His story is on the 
face of it improbable. The Subordinate 
Judge does not believe him and we see no 
reason to differ from him. Defence witness 
No. 1 is the writer of Exhibit I. . He 
was Narasararaa’s clerk and is now 
under the defendants. We do not differ^ 
from the lower Court in its estimate of - 
this man’s credibility. These are the prin- j 
cipal witnesses on whom reliance is placed. ' 
Defence witnesses Nos. 5 to 11 also speak 
to the meeting and the consultation. As 
against this evidence we have the evidence 
of P. W. No, 8, P. W. No. 9 and P. W No. 
21. We concur with the Subordinate Judge 
in holding that the defendants have not 
proved either that plaintiffs Nos. 1 to 4 
were present at the meeting of the gnatis 
or that they were consulted regarding the 
adoption. 

Mr. Rangachariar argued that even on 
this finding the ad'iption is valid. The 
learned Vakil’s contention is that the Hindu 
Law does not require that the immediate 
reversioners should be consulted. All that ■ 
need be shown, according to him, is that 
the majority of the gnatis had assented to 
the adoption. Before dealing with the case 
law on the point, it should be mentioned 
that the foundation for the theory of the 
assent of the is averse in Yagna- 

valkya’s Smrithi which says : 

Rahhet kanyam pita viuam patih pifJnista ' 
vardhke, ahkave gyatyastesham na swutantrayam 
kwackit-shtnyah. 

“Let a female be taken care of by her 
father while a maiden, by her husband 
when married, and by her sons in old age. ■ 
If none of these exists let other gnatis take ■ 
care of her. A woman is never fit for 
independence.” The idea underlying this 
passage is that woman should have the 
advice and assistance of men in her conduct 
of temporal affairs and should not . act of ^ 
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"LsrSn Je religious SniLanle 
much that the motives 

which “ought to guide the widow in making 

fafwantl? ’her ‘deeXV husband. 

U doe” "ot follow from this that the assent 
0 the sapMas should be regarded as a 
“ ligLus act. Yagnavalkya^s text impl e 
that it is protection in temporal affai 
that is contemplated. Consequently, it is 
not right (0 argue that the guard, ansh p 
of the widow who has no son should 
vest in the entire body of gnat s.^ 1 he 

IJur 1 interpretation of the text is ha 
sh i, dependent on the advice of tho e 
nearest to her husband. This apparently 
is the interpretation which the author of 
Viramitrodaya places on it: 

Mritctashnin yafparannavanhhtnumah 
rewnpeshhita , eram sali dnstarthta hhivah 

“But when the husband is dead, tlie assent 
of tho.se only is necessary on whom she is 
dependent. In this view, the ohject of the 
prohibition becomes reasonable. _ Ihe woid 
“only” would be meaningless, if the consent 
of the entire body of gnahs is contem- 

Astegards -lecided cases rulkclor of Maihtra 
V Mottoo Ramalinga Sntlinpnflnj 
most relied upon by the appellant. Their 
Lord.ship.s of the Judicial Committee, no 
doubt, say that as women are pre.snmed to 
be incapable of acting by themselves, the 
authority of the kindi'cd is necessary. At 
the same time, they .say that the consent 
of the mother-in-law and of a s inmiioMui 
was enough. This view pi'ocecds on the 
theory that the assent o! immediate guardians 
of the adopter would make up for the 
ineapacity. This coincides with the view 
enunciated hy the author of \ iramitr-odaya. 

In Sn Vira<h Fnthipu Uaghininn la !f-'> v. Sn 
Bro:o Kishore P'lR" /'<’" •I'liliciul 

Committee difTei-ed from the dirtnm of 
Holloway, .T., that the a.^^ent of a remote 
sapinda will validate the adoption and point 
out that in an undivided family, the consent 
must be sought from the memhers id' the 


(3) 12 M. r. A. 307 at p. 142; : H. h. \l {V C.) 1; 
: Suth. P. C.J. 135; 2 Sar. I’. C..I 3t>l; 20 M. It. OSil. 

(4) I M (OJ; 25 W. K. 2!)!: 3 ]. A. 151; !1 Mml. Jur. 
,&8;3Sar.r.C. J.5b:t:3 Si.ili. 1’. C J. L'W. 


family alone. This again shows that the' 
text of Tagnavalkya should be understood 
ftq limiting the expression gnatis to those 
who are in the line of heirs to the last 
owner. It is in VcUanki Venkata Knshna 
Bao V. Venkata Buma Lnhhmi (5), that the 
expression by what may be called a family 
council’ is first introduced. But_ it was 
contended that the widow in obtaining the 
consent did not act on spiritual considera- 
tions. In negativing this plea the Judicial 
Committee say that the consideration which 
should guide both the widow and the 
Haphdas is the expediency of substituting 
an heir by adoption to the deceased ^ hus- 
band. The expre.ssion family council was 
not intended to suggest that all the available 
sapMas should be asked to sit in conclave 
and decide the question. In Parmara Bhattar 
V Bangaraja Baltar (6) Sir Charles Turner, 

C J , and Innes, J., reviewed all the previous 
authorities on the q,ie.stion of the^CTpmdas 
consent. The learned Judges say: - Wi bout 
the express or implied authority of the 
husband, such a second adoption could be 
made only under the sanction of the nearest 

This is a clear pronouncement 

on the nature of the eapinda sanction 
VenkaUikrMnam.r.a v. Aanapnnmmma UJ 
contains certain observations on which the 
appellant naturally relies. On *>'6 i^ts 
found, that case presents no diflicnlty. 

Three out of the four nearest .s.ipiio/tix gave 

tl.eir ooiipeiit to the adoption. The fourth 
man wlio lieM out conte.sfed the adoption on 
tlie ground that hi.s refusal rendered the 
adoption invalid. The learned Judges over- 
ruled this plea. They held that the assent 
of the majority of the nearest mpmdas was 
sullieient. Subramania Ayyar, J., further 
went on to say: -“it should, at the same 
time, be borne in mind that a mere numerical 
majority, whether in favour of or against an 
adoption, will not by itself determine the 
questim. Adoption being a proper aet it 
will be presumed that wlten tho majority 
give their assent, such assent was given on 
iide grounds. If, liowever, it be shown 
that the majority give or withhold their 
assent from improper eunsiderations, such . 
assent or dissent will bo of no avail to tho 


(.5) I M. 174; t 1 A. 1: 1 Imh .1m'. 03; 26 W. R. 21; 
3 S:ir. 1*. I’. .1, IHI’I; 3 -<11111. I' r'. J. 353. 

(0) 2 M. 202. 4 Jiid. Jai'. 3yX 
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party relying on it. If Iho above view is 
correct, it would farther follow that any 
distinction, based npon the degree 
of relationship,, as to whose assent is or is 
not essential becomes immateriar’. We 
are unable to see how the conclnsion in 
the last sentence follows from the proposition 
stated in the preceding sentence. In an 
Mrlier passage, the learned Judge slated: — 

Now, even in the case of an undivided 
family, when a widow of a member thereof 
makes an adoption without the authority of 
her husband or the assent of her father- 
in-law, it cannot be taken to be the settled 
law that jthe assent of all the then surviving 
members of the co-parcenary is absolutely 
necessary.” If the ( onsent of all the 
co-parceners in a joint family is not neces- 
Mry, a fortiori the consent of all sapindas 
in divided branches is unnecessary. We 
do not think that the learned Judge intend- 
ed to lay down that the consent must be 
sought from sapindas of every grade in 
divided families. Benson and Bhashyam 
Aiyangar, JJ., in Snhrahmanyam v, Venkamna 
(2) lay down the law in explicit terms 
after a careful examination of all the previ- 
ous authorities. The learned Judges say: 

The expression family council’ in the above 
extract is no doubt rather too general and 
comprehensive. It is not probable that it 
was intended to include the whole circle 
of sapMas and samanodakas or to imply 
that they should assemble. The presump- 
tive reversionary heir or heirs are the 
nearest of kin to the deceased husband and 
as such the natural advisers of the widow; 
and if his or their assent be obtained and 
the same be given honu fide and not from 
any corrupt motive, that would be sufficient 
authority on which she could act and it 
would not be necessary that she should 
seek the assent of remoter reversionary 
heira”. We entirely agree with this state- 
ment of the law. This decision was affirmed 
by the Judicial Committee in Venkamma v. 
Subramaiiiam (7); and it is clear that 
their Lordships proceeded on the same lines 
as did the Judges of this Court. The 
observation of the learned Judges who 
made the remand order in Suryanarayana v. 


Venkataramana (8), tliat there is no autho- 
rity for the proposition that the assent must 
be that of the nearest sapindas is not cor- 
rect, as Parasam Bhattar v. Eangaraja Bkattar 

(6) dees lay down that proposition. The 
actual decision on the return of the finding 
was based on other grounds. In 
Kandnktiri Vecra Basavaraju_ v. Kandu^ 
knri Balacurya Prasada Mao (9), 
the nearest reversioner was not consulted. 
The sentence she made no such bona fide 
effort to take the opinion of the sapindas 
or a majority of them as the law requires,” 
does not mean that the majority of all 
remote reversioners should be obtained. 
They are all the authorities on the subject. 
We are of opinion that as the assent is 
regarded as a substitute for the authority of 
the husband and as the Hindu Law enjoins 
that such an assent should be obtained 
from those who would be the natural 
advisers and protect:rs of the widow, 
pnma facie it should be sought from those 
who are next in the line of succession. 
There is no direct authority which holds 
that where there are near sapindas, the 
adoption is invalid if the remoter ones are 
not consulted. It would introduce an incon- 
venient and unworkable principle, if it were 
hold that in a large family the assent of the 
majority of persons who are capable of 
giving their consent should be obtained. 
Mr. Rangachariar felt the difficulty and 
suggested that the assent of all persons 
observing 10 days’ pollution would be 
enough. This suggestion is opposed to 
Collector of Madura v. Moottoo Eamalinga 
Sathupathy (3), where a samaiiodaka is 
mentioned as being competent to give 
consent. No general principle applicable 
to all cases can be laid down. Where the 
nearest sapindas are a sufficiently large 
number as in this case, it is unreasonable 
to contend that they should be ignored, and 
that the widow is entitled to apply to 
persons more remote. Where there are 
only one or two near sapindas who from 
improper motive.s withhold their consent, it 
may be open to the widow to apply to more 
remote sapindas. We are clearly of opinion 
that it was the duty of Narasamma to have 


(7) 30M.o0;yBoni.L.K. 89;17M.L. J 114; 4 
A. L. J. 150; 5 C. L. J. 140; 34 1. A. 22 (P. C.); 2 M. L. 
T. 9b 11 C. W.y. 345. 
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applied to the plaintiffs in this case for their 
consent and as. we have found that that has 
not been done, we hold that' the adoption is 
invalid. We cannot accede to the contention 
that as the plaintiffs would surely have 
refused to give their consent as they were 
inimical to her, Narasamraa was 
justified in not consulting them. As was 
pointed out in Subrahmanyam v. Venkamwa 
(2) and Venkavwuf v. Suhramaniam (7), 
it was her duty to have asked their per- 
mission. She had no right to conclude on 
a priori reasoning that the consultation would 
prove futile. 

Another contention against the validity 
of the adoption was rai.sed by Mr. 8. 
Srinivasa Aiyangar. The consent under 
Exhibit I was obtained in 1901. The actual 
adoption was in 1908. The learned Vakil for 
the respondent argued that the authority had 
spent itself out by such a long delay. There is 
no doubt that at the time of the adoption some 
of the signatories to Exhibit I were dead. It 
was said that four out of the 14 had died. In 
Mani s-YrnsNoynppan v. Snhharayar (lO)it was 
held that lapse of time was a bar to acting on 
the authority. See also I'eera Basavaraju v. 
Balasurya Prosada Uao (9) and Nagarampalli 
Kanesam v. NagaiampalU Batchamma (11). 
It is not necessary for us in this case to decide 
whether the authority loses force by the mere 
lapse of time. Courts will be justified in 
conning with care an adoption which purports 
to be based on an authority given many years 
before the event. In tlie result, we agree 
with the Subordinate Judge in bolding that 
the 1st defendant was not validly adopted 
and that the alienations made by him and 
Narasarama are not binding on the plaintiffs. 
The appeal is dismissed with costs. 

Wam-is, C. J. — I agree. 

In Ai'Peal No. 9-j ok 1912. 

We allow the appeal as to items 10, 27 
and28 ( f schedule B and item 71, 100 :is 
of item 72 and item 74 of schedule A, as the 
evidence on behalf of the 3rd defetuhnit 
appears to establish her right to these items. 
The appeal is allowed as to these items and 
is otherwise dismissed. The appellant will 
pay and receive proportionate costs of (his 
appeal throughout. 

tlO) 19 Jnd. Cus. 36 M. 145; 24 M h. J. 484. 
(llj 24 Ind, Can. 257; (1914; M. W. N. G20; 1 L 
W,611. 
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In Appeal No. 180 of 1912. . . 

We agree with the. Subordinate Judge as' 
to the items of scheSu^P'B inolujl^p in thia^ 
appeal and as regards the 3rd defendant we' 
dismiss the appeal with effsts. As regards'^^ 
schedule C we allow the plaint to be amended' 
by including a prayer for possession on pay-' 
ment of the necessary Court-fees in both I 
Courts. As to this the appeal is allowed, 
and the decree will be varied by giving a' 
decree to the plaintiffs for joint possession; 
with defendants Nos. 4 and 6, but the; 
appellant must pay the costs of the 4th and! 
6th defendants here and below. The memo-" 
random of objections is dismissed. 

In Appeal Suit No. 217 op 1912. 

We allow the appeal. There will be no^ 

J 

order as to costs. 

In Appeal Sur No. 218 op 1912. _ ' 

The decree is set aside and a fresh ' fitiaT 
decree will be passed in accordance with our' 
decisions in other appeals. 

Appeal No. 94 dismissed. 
Appeals Vos. 9j, ISO, 217 and 218 allowed; 
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Appeals from the Madras High Court, 
November 16, 1915. 

Present : — Viscount Haldane (Lord 
Cliaiicellor), Lord Parmnor, Lord Wrenbury, 
Sir Jolin Edge and Mr. Ameer Ali. 

M. K. M. A. SUBRAMANIAN CHETTIAR 

— Appellant 
versus 

Rajah RAJESWARA DORAl— and others' 

Respondents, 

Ti-nsfs Ad (//')/■ 1882), s '‘Hj—Tnid— Mortgage of 
fi nd pnipcrtij— Consent oj settlor -Considcratioi^ 
Charge, itilidilij of—Civil Procetlnre Code {Act Y of 
IDOS), (> XXXll, r. ‘i—Minir—Compro'i.ise of S:uii 
— ('•'iKciit (f Court, ncce^sifij of—Pradicc— Mortgage 

iillh‘ii(t vonseiit, raliditij of. 


One R exoL'uteil a ()(.'(’(] oi' voliintaiT settlement 
wiu'ii liy lir i-oiivc'ved ami assij:iic(l ali !ii? pru])eiTy, 
mhjjTt t(i t ln’ jmyim’iit of the (irLts ^\lnell he tlioft 
(iwod ami to ciiiaiii iilioM aiicos to the members of 
liis taniily hielmliiig liiim-elf. in the favour of a minor 
ami otliers. R apj'oiiited a trustee iuul u co-ndjutor. 
To save the estate a huge Mim of money had to bo 
borroMed at a inodemte rate of interest, and 
negotiations weic entered into between the. trustee, 
tiie co-adjutur, and certain tinnmiers iii England. 
The intending lenders required tlmt H should be* 


f. 


Vdl. XXXtl] 


' riJDIAJI' CASES. 


'2hO 


SUBRAMANIAK CHETTIAR t>. RA^LBSWARA DORAI 




corns a party tb ^he deed an j Sal the allowances 
specified in the voiuntary deOd should, be expressly 
posbpon^ to their ' security, i ' In otder to obtain the 
absent of the con^ont^of the persons entitled to 
the payment of allowa'ncesj the trustee agreed to 
give a mortgage fjr4 lakhs of rupees , to R on the 
security of the estate. The charge promised to R was 
used to create a mortgage in favour of a creditor of 
. R in pursuance of a compromise in a suit brought by 
the creditor to recover the amount due to him: 

Held, that the trustee was not justified in placing 
a burden of Rs. 4 lakhs on the trust estate and that 
he had not .acted properly and reasonably 
and in the interest of the trust estate when he 
undertook to give tlie mortgage-iwnd to that 
Amount in favour of R. [p. 26t, col. 2.] 

Held, further, that the compromise and the mort- 
age were invalid and that an additional charge 

editoL on, the trust estate was 
not created as there was no evidence that the 
ti'ustee or the cCadjtitor had any intention to 
create such a charge apart from the agreement 
with R to create a charge, which failed, [p. 265, col. 

' 2.]r 

The provision in the Civil Procedure Code making it 
necessary to obtuin the leave of the Coui’t before coni* 
promising a suit in which a minor is a party, i> of 
great importance to protect the interests of the 
minor and it is not sufficient that the teims of the 
compromise arc before the Court, [p. 265, col. 2.] ' 

Therefore, a mortgage given by a trustee in 
pursuance of a compromise in a suit in which he 
was the guardian ad Ufeni of a minor u'ilhout the 
’ sanciionaf ihe Court is invalid though supportable 
on other grounds, [p. 265, col 2 ] 

Manohar Lai v. Jadu, Nath Sin^h, 33 1. A. 128; 4 0. 
L. J. 8; 8 Bom. L. H. 489; 10 C. W. N. 898; 9 0. C. 

. 219; 1 U. L. T. 210; 16 M. L. J. 291; 3 A. L. J. 710; 

, 28 A 585; Ganesha Row v. Ttilja Ra n Row, 19 Ind. Cas. 
515; 40 I. A. 132; 17 C. W. N. 765; 11 A L. J. 589;' 18 

■ C. L. J. 1; 15 Bom. L. R. 626; 14 M. L. T. 1; (1913) M. 

.W. N. 575; 25 M. L. J. 150; 36 M, 295 (P. C.). ap. 
proved.; ^ 

Consolidated appeals from the judgments 

■ and decrees of the Madras High Court, dated 
,, April 21st, 1909, reported as 2 Ind. Cas 963, 

affirming those of the Court of the Subordinate 
Judge of Madura East, dated March 30th, 

. 1903. 

FACTS. — Rajah M. Bhaskara Sethupathi 
; .of Ramnad on July 12, 1895, executed a deed 
of voluntary settlement whereby he conveyed 
and assigned the Ramnad zemindnri and 
all his other property, both real and personal, 
to Venkata Rangier Avergal (reserving to 
himself certain annual payments) in favour of 
the respondent, who was a minor, and others. 
The Rajah owed the appellant’s father 
Rs. 1,30,000, He further borrowed Rs. 24,000 

and other sums subsequent to the settlement. 
In 1897 the trustee entered into negotiations ' 
with a firm in London to obtain a loan at a 


reduced rate of interest which would enable 
him to discharge all the debts due on the 
estate. On June 13, 1897, the trustee execut- 
ed a mortgage of the whole estate subject tb 
the trust for the sum of Rs. 1,70,000 payable 
by instalments extending over a term of 
years. The lenders insisted upon the allow- 
ance of the Rajah and other allowance 
holders under the deed of settlement being 
postponed to the yearly payments in discharge 
of the loan. The trustee entered into an 
agreement with the Rajah whereby in con- 
sideration of the Raja giving his own consent 
and obtaining the consent of the othbr 
members of the family to the postponement 
of their allowances he undertook to give 
the Rajah a second mortgage upon the tru$t 
estate for four lakhs of rupees. In the 
meantime, on November 17, 1897, the appel- 
lant s father and the appellant sued the 
trustee and all allowance holders for a de- 
claration that the deed of settlement was 
invalid and the settled properties were liable 
for the satisfaction of the Rajah’s debts. The 
trustee on January 16, 1899, entered into an 
agreement by way of compromise with the 
appellant (his father being dead) for the 
withdrawal of the said suit on certain terras. 
The English loan having been completed on 
June 13, 1899, and the trustee being unable 
to pay the amounts agreed upon to the appel- 
lant executed the two deeds in suit. On 
July 30, 1899, in pursuance of the compro- 
mise a petition was presented praying that the 
suit be dismissed with costs and on Septem- 
ber 17, 1899, an order was made accordingly, 
The trustee made various payments to the 
appellant, but the appellant brought the 
present suit for a declaration that the said 
compromise was binding upon all and for 
the recovery of the amounts due. The Sub- 
ordinate Judge as well as the High Court 
having decided against the appellant, appeal 

to His Maje>ty in Council was preferred in 
due course. 

Ur.P.Ogd^n Lawrence, K. C., (with him 
Messrs. De Gruyfher, K. C., and KyMn), for 
the Appellant, directed the argument to the 

following seven points: — 

( ) Whether the trustee had power to enter 
into an agreement with the Rajah r' 

(2) Whether it was done in breach of trust 
■or in tlie interest of the estate. 

(3) Whetherhe was justified in coL^cntiiji' 
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in face of the fact that some memhere of 
Rajah’s family did not give their consent. 

(4) Whether the trustee was entitled to 
compromise an action to set aside the settle- 

ments i 

(5) If he was entitled t# compromise, whe- 
ther the terms of the compromise were im- 
provident and in breach of trust. 

(6) Even if agreement with the tlajan 
constituted a breach of trust, whether the 
appellant had notice of it or was privy to the 

breat*-^ of trust. ...t i ^ 

(7) Wbetherthe infant was entitled to have 

the compromise under section 642 of Civil 
Procedure Code of 1882 declared void^ 

(1) The agreement was not only tor the 
postponement of the Rajah’s allowance, but for 
L joining in the English mortgage It was 
apart from any question of power. A trustee 
could do all acts which would be beneficial 

for the preservation of trust property. I his 

was in the interest of the trust. Taking 
trusts generally a trustee was empowered to 
do any reasonable act. There might not be 
Lower to do a specific thing, but it was held 
t^iiat he could do it under the general power. 
The act could not have been done but for 
necessity. Protection might involve borrow- 
ing Under the Knglisb Law paying oft 

a claim against the estate was such an 

act []^oryhawv,H>m>-^on (1)J. Inder section 
36 of the Indian Trusts Act be could do any- 
thing which was reasonable and proper. ^ 
[Lord Haldank. If you take section 3t>, 

there could be no limit.] , „ . 

That was the diHiciilty in fact in setting 

limits to. If section 36 had been 

incorporated into the English Law, the Court 

would have held it as proper and reasonable. 

[liORD WKENia'iiY; If it is done with a 

view to authorise, it is not a breach of trust. 

It will be a question of bom fides ] 

If the loan was obtained on most ad- 
vantageous terms, the only question would bo 
of necessity. If the transaction had 
been carried out by the lenders, it would not 
have been breach of trust at all. If the 
lenders had dealt with the Hajah direct, it 
would have been all right. It was a reason- 
able transaction as he could not have got this 
without raising the amount. What was 

(1) (1857) 8 Dc G. M. aV U. 827j 28 h. J. CIi. 842; 8 
Jur. (N. s.) 476; 5 W. K. 4*24^ 44 i). ft. 003;. 114 K. ft. 

056! 
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really to be shown was that it was free from 

impropriety. Norwi^ (2) 

laid down the English Law on the point. ^ 

(2) The trustee was acting on legal advice 
and the whole transaction was on business 
lines. One had to show whether it came under 

section 36. ^ lx. 

(3) The lenders paid sufficient to the mem- 

bers of the Rajah’s family to get their consent. 
He had Bubatantially fulfilled his part of the 
bargain and the trustees could have been in 
the .same position if they had not acted, 

(4) By 13 Eliz. Chap. 5, a settlement to 
defeat or delay creditors is void against the 
beneficiary only and not against the trustee. 

[Lord Haldane: It remains good as 
against beneficiaries to the extent of sur- 

PlWS'3 1 i. -D 

It remained a perfectly good tru.st. By 
Tanqneray v. Buwles (3) a trustee was held 
liable for not compromising. That showed 
that a trustee had power to compromise. If 
it was a valid deed, they would have power 
to compromise and it was liable to be set 
aside as against creditors. There was a 
decision in Sims, In Sheffield, Ex parte {V, 
as against a trustee in bankruptcy, but this 
case had nothing to do with bankruptcy. 
It was voidable for delaying or defeating the 

creditors. 

(5) Theterras ofthecompromiseweresuchas 
areasonable ni&n could agree to and adhere to. 
All he did was to pay off 4 lakhs not to the 
Rajah, but to his creditors at his instance. 
He was not putting the estate to a penny 
more expense. The point was that if you 
did not withdraw the suit the whole estate 
would go. No unreasonable thing was being 
done [Eatan v. Dnchanau (5) House of Lords 
per Lord Atkinson]. All these securities were 
very valuable to the trustee. The estate 
might not have suffered a penny worth more 
than by compromise which was reasonable 
on the very face of it. It was an honest 

transaction. 

(6) The appellant luul notice of the agree- 
ment, that is to say, the Uajali was willing to 
postpone his allowance of Rs. 76,000 in the 


(2) U887) 2 iMy. aV Cr. 400; I Jur (o. s.) 398; 40 E. 
ft. 095; ‘to U. K. 1*10. 

(a) (1872) 14 Eq. 151. 

(1) 45 W. ft. 189;3 iManeo!), 940. 

;3) (iiiU) A. C. 253. 


INDIAN OASES. 


261 


Vol. S XXII] * ‘ 

SCBRAMANIAN CHETTIAB U BAJBSWARA DORAJ. 

interest of the estate. He had no notice 
of any fact which would make it breach 
of trust. Therefore he had power ^ to 

^ enter into an arrangement with the Rajah 
[Bmll V. Bann (6)]. It was not our 
duty [Hire Purchase Furnishing Co., Ltd v. 
Pickens (1)]. The Court had held that 

■ the onus was on us. If it was within their 

■ power their exercise of power would have 
been breach of trust if not beneficial to the 

' estate. Powers were restrioted only in res- 
pect of taking consent of the co-adjutor. The 
trustee had the power of an owner and he never 
became party to a breach of trust. The 
transaction was bona fide and appellant had no 
notice of breach of trust. There was no fact 
within his knowledge. It was for the 
respondent to show affirmatively that we had 
notice of breach of trust. The whole trans- 
action centred round getting the English 
loan. If it was not got the infant could not 
have got a single penny. The trustee had to 
preserve the estate and he had wide powers 
subject to the consent of the co-adjutor. 

(7) As to the compromise on behalf of the 
minor party the trustee was appointed 
guardian ad litem., T he minor had power to elect 
at the age of 21. The compromise if valid at all 
was on behalf of the whole estate and not on 
behalf of the minor. It was a compromise of 
whole estate as against one person. Power 
was given to the trustee and the law was 
binding on those who claimed under him. 
The agreement was made quite irrespective 
of the minor. It was in bis character of 
trustee, as owner of the estate. 

Sir Eohert Finlny^ K. C., and Mr. K. Browjif 
for the Respondent. — It was notan appealon 
a point of law. There were concurrent 
findings on inferences of fact. There was 
the important question of notice. Both 
Courts had found as an inference of fact that 
the trustee was not acting in the interest of 
the estate, but was under the influence of the 
Rajah. The Rajah had gone on incurring debts 
after the settlement which was to prevent him 
from doing the same. The first defendant 
was not called upon to show how the trustee 


(fi) 2 Hare. 440: E. R. 181. 

(7) (1887] 20 Q. B, D. 387; 58 L. T. 430; 36 W. R. 


was acting. He was purposely kept out of the 
witness-box. It was impossible to see an- 
other case in which a trustee more failed to 
discharge his duty. He ought to have gone 
to the annuitants and spoken to them of 
the English loan. 

[Loro HaldAke: The trustee was not dis- 
honest.] 

He knew that under the deed of settlement 
their consent was unnecessary. There was a 
concurrent finding that he was not acting in 
the interest of the trust at all. There was no 
charge of dishonesty. The trustee was look- 
ing more after the Rajah’s interest than that 
of the estate. 

[Lord Haldane: A tru-stee is bound to 
exert every means for meeting emergencies.] 

The compromise was bad as the matter 
was not submitted to the judgment of the 
Court. They knew that it was imminently 
necessary to obtain the opinion of Court. 

[Lord Haldane: The only question was 
against creditors.] 

The plaintiff said, if you give me a large 
slice of the estate I will drop the case. He 
was more liable for post-settlement debts. 
In effect the compromise was in the interest 
of the plaintiff and his object was to get at 
the object of the settlement. 

Reference was made to Manohar Lai v. 
Jadu Nath Singh (8) and Ganesha Row v, 
Tulja Ram Row (9). 

Mr. P. Ogden Lawrence^ in reply, said that 
he could not add to what he had already said. 

JUDGMENT. 

Lord Parmoor.— These are consolidated 
appeals from three judgments of the 
High Court of Judicature at Madras. 
The appeal which has been argued before 
their Lordships is one in which M. R. M, 
A. Subramaniau Chettiar is appellant, and 
Rajah Rajeswara Dorai is respondent. It 
is unnecessary to refer further to the other 
two appeals, since it is admitted that the 
dficision in those cases depends on the decision 
given in the case which has been argued. 

(8) 33 I. A. 12S; 4 C. L. J. 8; 8 Bom. L. H. 489; 10 
C W. N. 698: 9 0. C. 219; 1 M. L. T. 210; 16 M. L. J. 
291; 3 A.L. J.710(P. C.h28 A.585. 

(9) 19 Ind. Cas. 515; 40 I. A. 132; 17 C. W. N. 765; 
11 A. L. J. 589; 18 C. L. J. 1; 15 Bom L. R. 026; 14 
M. L. T. 1; (1913) M. W. N'. 575; 25 M. L. J. 150; 36 
M. 295 (P. C.) 
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; The question involved in the appeal is 
the validity of an agreement of compromise 
executed on the 16th day of January 
1899, and of two mortgages, . dated 
)'espectively the bth July lo99 and 13th 
July 1899. The validity of; these docuraeuts 
is largely dependent on the consideration 
whether the trustee under a voluntary 
settlement of 12th July 1895, had power 
to give a mortgage-bond for 4 lakhs of 
rupees on the security of a- suitable portion of 
■tlie Hamiiad estate to the then Rajah 
of Ramuad. 

The father of the appellant lent 
considerable sums to the respondent’s father, 
,wh6 at all material times was the Rajah 
of Ramnad. On the 12th July 1895 
the Rajah owed hi.s creditors sums of 
.money amounting to 20 lakhs of rupees, 
including a sum of Rs. 1,30,000, which he 
owed to the appellant’s father. At that 
date the Rajah executed a deed of voluntary 
settlement settling all his Ramnad zemindan 
and certain other property, subject to the 
payment of the debts which he then owed 
and to certain allowances to members of 
the family including the Rajah himself therein 
directed to be made and to the several 
trusts, provisoes, and declarations therein 
contained, on the present respondent, who 
was a minor. Tiie Rajah appointed an 
trustee Venkata Rangier, and as co-adjutor P. 
Chentsal Rao, and it was provided that 
the trustee should not without the 
permission in writing of the co-adjutor 
enter into any agreement with the 
creditors or mortgage or sell any part of 
the trust premises. Subsequent to the execu- 
tion of the voluntary deed, the Rajah borrowed 
fnrtlier sums from the appellant's father 
giving as security certain jewels and furniture 
and his allowance under the deed of 
settlement. 

The sums due to the creditors had been 
borrowed at a high rate of intere.st, and 
the income in the hands of the trustee 
was not sufficient to meet the charges on 
the trust estate. To .save the estate, it 
became necessary to borrow a large sum 
of money at a moderate rate of interest, 
and negotiations were entered into between 
tlie trustee, the co-adjutor, and certain 
financiers in England. On the 18th June 
1897 a preliminary agreement was niade 


between the trustee, Charles Ang^tua Verqer 
and Ogilvie, Gillanders,. & Co., to raise for 
payment of the debts existing at the date 
of the settlement of the 12th July, 1895 
, the sum of £1,60,000, and the equivalent 
in sterling of the Government revenue 
for a quarter of one year, to be secured 
. by a trust deed vesting the Ramnad 
.zemindari freed from all incumbrances. jn 
.trustees for debenture, holders. (This 
arrangement was not completed until the 

13th of June 1899, on which date the 
trustee, with the privity and consent of the 
co-adjutor and the Rajah executed a mortgage 
of the whole trust estate for the sum of 
£1,75,000, repayable by instalments with 
. interest at the rate of 5 per cent. The 
; validity of this deed is not in question. 
Before its execution there were prolonged 
negotiations between the trustee and the 
intending lenders. Their Lordships recogpjse 

the difficulties which confronted the trustee 

* 

and it was clearly of the first importance to 
obtain a large loan at a moderate rate of 
interest in order to pay off debts carrying 
compound interest at the rate of 12 per cent. 

In the course of the negotiations for 
the English loan the intending lenders 
required that the Rajah should become a 
party to the deed, and that the allowances 
specified in the voluntary deed should be 
expressly postponed to their security. It 
is contended on behalf of the appellant that in 
order to obtain the assent of the Rajah, and the 
consent of the persons entitled to the payment 
of hllowances, it became necessary, and was 
reasonable and prudent on the part of the 
trustee, to agree to give a mortgage for 
4 lakhs of rupees to the Raja on the 
security of a suitable portion of the 
Ramnad estate, such security being 
subsequent to the mortgage given for 
securing the repayment of the English 
loan. This proposal is contained in a 
letter from the trustee to tlie Rajah on 
2')tli April 1898, and on the same day 
the Rajah wTote to the agents of the 
intending lenders informing them that in 
the event of their advancing to the trustee 
a loan on the agreed conditions he w'ould 
agree that the lenders, or their nominees, 
.should have a first charge upon the Ramnad 
Z'lnindari and that no part of the 
marginally-noted allowance payable to him 
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under the voluntary settlement should be 
paid in any year until all charges, that 
might . be payable to the lenders under 
the present mortgage, had, been paid in 
and that he undertook to execute in 
favour of the lenders or their nominees 
such documents as in their opinion might 
be necessary for carrying out the 

arrangements. The High Court of Madras 
have held that assuming without deciding 
—it to be within the power of the trustee 
to create such a charge on the trust 
estate, the power was not exer- 
cised properly and reasonably and in 
the interest of the estate. Their Lordships 
concur in the conclusions of the High 
Court. There is no satisfactory evidence 
that the Rajah would not iliave executed 
the ■ English mortgage-deed and consented 
to postpone his allowance without some 
payment or consideration. The Counsel 
for the appellant was pressed in his 
ajjgnment before their Lordships to refer 
them, to the evidence in support of his 
proposition that the Rajah would not 
have assented to sign the deed ^ and 
postpone his allowance without receiving 
payment or consideration. Their Lordships 
were not referred to any such evidence 
and the Counsel for the appellant relied on 
a general statement that the Rajah was a diffi- 
cult person for the trustee to influence. Apart 
from any payment or consideration it was 
in the interest of the Rajah that the 
intending loan should be satisfactorily 
arranged and, in the absence of evidence, 
there is no room for a presumption that 
he would not sign the deed, or would 
refuse to postpone his allowance, without 
some payment or consideration. On the 
other hand, the documents to which their 
iordships have been referred do not 
support the contention put forward on behalf 
of the appellant. 

! The preliminary agreement for the loan 
was signed on 18th June 1897. On the 
22nd September 1897, the co-adjutor, P. 
Chentsal Rao, without whose assent the 
trustee had not the power to arrange the 
English loan, sent a telegram to Messrs. 
Lovelock and I^ewes, Chartered Accountnnt.«, 
acting on behalf of the lenders, that — the 
Rajah consented to sign mortgage-deed 

apd Rs. 66,000 or possibly Rs. 76,000 of 


the allowances can be postponed, letter 
follows.” A further telegram was sent on 
the 28th September 1897 explaining tha 
the Rajah was willing to give a charge 
upon the zemindan free of the payment 
of allowances of Rs. 66,000 and possibly 
Rs. 76,000, and that this is what the 
coadjutor meant by postponement. These 
telegrams were followed by a letter of 
29fch September 1897 in which the later 
telegram was confirmed, and the co-ad jutor 
again states, that the Rajah is quite 
willing to do what Ifessrs. Lovelock and 
Lewes propose, namely, to give a charge on 
the zemindari free from the payment of 

Rs. 66,000 or possibly Rs. 76,000, out of 
the allowances of Rs. 1 ,80,000, referred to 
in the tiusfc deed. The position taken up 
by the intending lenders on the question 
of the allowances is explained in a letter 
of 25th November 1897, which was brought to 
the notice of the trustee, and to which 
the trustee refers in a letter of 24th 
December 1897. It is stated that the 
intending lenders are prepared to proceed 
with the negotiations for the loan pro- 
vided that all the allowances in favour of 
the Rajah and the members of his family 
are postponed to the security to be given 
to the debenture holders, both as regards 
the current payment required for the service 
of the loan and also in the event of the 
security having to be enforced. The consent 
of six members of the Rajah’s family was 
not obtained to the postponement of the 
allowances, but the consent of the other 
allowance holders was accepted as sufficient 
after the intending lenders had obtained 
an opinion from Mr. Mayne that such 
consent was not required having regard to 
the terms of the trust deed. 

The mateiial factor is that the letter 
written by the Raja on 25th April 1898 
after receiving the promise of a payment 
or consideration of Rs 4,00,000 secured by 
mortgage bond on a suitable portion of the 
Ramnad estate, does not give any undertaking 
beyond that contained in telegrams and 
letter of September, 1897. Under these 
circumstances their Lordships are of opinion 
that the appellant has failed to prove 
the^j'sf step which is neoes.^ary to jnsHfy 
the placing of a charge of Rs. 4,n0,00u on 
the trust estate, 
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' Jn ibe sec'md place, the appellant has 
fAiled to establish that the consent of the 
allowance holders was required to enable 
the trustee to postpone their rights to the 
security of the debenture holders, or that 
the intending lenders would have pressed 
their objection if the legal pcsition had 
been explained to them. This point was 
not argued at any length before their 
Lordships, though it was evidently a main 
point in the argument in the High Court. 
The relevant paragraphs of the voluntary 
settlement are 7, 23 and 24. In para- 
graph 23 the settlement sets out in the 
sixth place a trust to make payment of the 
allowances specified in the second schedule, 
but these allowances are placed for the 
purpose of payment after (in the fifth 
place) the specified debts and the interest 
on and principal of such other debts and sums 
of money as shall be incurred or become 
payable by the trustee for the purpose of 
paying off all or any of the said debts and 
sums of money, although under paragraph 24 
the trustee is not bound to raakethepayments 
in the order mentioned in the deed. Paragraph 
7 provides that notwithstanding anything 
contained in the voluntary settlement, an 
assign for value in execution of those trusts 
should hold the estate or interest purporting 
to be conveyed or assigned to him, in the 
premises thereby assigned free and discharged 
of the trusts, provisoes, directions, and 
declarations therein contained, except as 
otherwise expressly provided in such assign- 
ment. The joint effect of sections 7 and 23 
is that the trustee had power to place the 
loan security for the payment of the .specified 
debts in priority to the allowance payments 
and that the assign for value would hold the 
estate or interest conveyed or assigned to liim 
assured free and discharged of the trusts 
pOntained in the voluntary settlement except 
..s otherwise expressly provided. 

Section 24, which provides tliat tlie 
trustee shall make the several payments under 
the voluntary settlement as and when the 
same shall be re(|uired, cannot be construed 
to curtail the discretion given to the trustee 
in paragraph •J3. It is material to observe 
that the trustee in a telegram to the eo-adjutor 
on H'th March 1398 said that he and the 
co-ad jutor must point out to the Loiidmi people 
that under the trust deed they are empowered 


to attend to the service of interest prioi* to 
payment of allowance.s, A similar opinion 
was expressed by Sir V. Bhasbyam 
Iyengar on 30tb June 1898, and by Mr. 
Mayne on 20th September 1898. The Counsel 
for the appellant justified the action of the 
trustee in giving consideration for the con- 
sent of the Rajah to postponement, although 
such consent was not legally required, on 
two grounds. In the^r^f^ place, he said that, 
apart from questions of strict right, the 
intending lenders insisted on the po.stponement 
of the specified allowances. The answer is 
that there is no evidence that the intending 
lenders would not have altered their attitude 
if the true legal position had been insisted 
on throughout the negotiations. They did 
alter it so far as regards six of the allowance 
holders, after obtaining the opinion of Mr. 
Mayne. In the i^econd place, it was said 
that, although the trustee might have had 
the power to postpone the payment of 
allowan:es, he was justified in his action 
out of regard to the position of the Rajah 
and his family, and his unwillingness to 
incur the ill-will of the Rajah and of the 
other allowance holders, which he might 
have incurred if he had used his power 
without their consent. Their Lordships can- 
not accept this explanation as justifying the 
trustee in placing a burden of Rs. 4,00,000 
on the trust estate, or come to any other 
conclusion than that the trustee was not 
acting properly and reasonably and in the 
interest of the trust estate when he under- 
took to give the mortgage-bond to that 
amount in favour of the Rajah. 

The next question is whether the agree- 
ment of compromise of 6th January 1899 
and the two mortgages of the 8th and 
16th July 1899 can be supported if the 
promise to give the mortgage bond of 
lls. 4,00,000 on the security of the trust 
estate is invalid as not being within the 
powers of the trustee. The recitals of 
Mie eonipromise deed recite the agree- 
ment with the Rajah to give a mortgage- 
hoiul for Rs. 4,00,000 on the trust estate, 
tliiis giving the appellant full notice. More- 
over the coinpromi'e deed is based, not on 
imposing a new charge on the trust estate, 
but on utilising the charge, already pro- 
mised to the Rajah. The deed carries out 
this propo.-al by providing for the pay- 
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ment of certain suras to Ibe appellant so 
soon as the English loan is obtained, and 
by giving as security a third mortgage 
on the trust estate, a first mortgage being 
executed to secure the Plnglish loan, and 
a second to secure the loan of Rs. 1,00,000 
due to another creditor. In other words, 
the compromise deed assumes the validity 
of the agreement with the Rajah and there 
is no. evidence that the trustee or the co-ad- 
jutor had any intention, apart from the 
agreement with the Rajah, to place an 
additional charge in favour of the appellant 
on the trust estate. 

The mortgage of the 6th July 1899 was 
executed in pursuance of the provision con- 
tained in the deed of compromise. The 
amount thereby secured was Rs. 4, 7-^, Ml, 
with further interest thereon less the sum of 
Rs. 50,000 which the trustee agreed to pay 
in one week. Toward this sum the trustee 
paid to the appellant Rs. 20,000, and secured 
the balance by a mortgage on crops on the 
13th July 1S99. This is the second mort- 
gage to which this appeal relates. On the 
second mortgage the appellant has received 
certain payments from the trustee and has 
been ordered to re-pay the sums to the credit 
of the trust estate. It is impossible that 
these mortgages can be regarded as valid and 
binding upon the properties therein compris- 
ed if the deed of compromise is not valid, 
and their Lordships concur in the conclusion 
of the High Court both as to the validity 
of the deed of compromise and of the two 
mortgages and as to the amount of the 
re-payment order to be made by the appellant 
to the credit of the trust estate. 

If on other grounds the deed of compromise 
could be supported, it is invalid in not 
complying with the condition imposed by 
section 462 of the Code of Civil Procedure 
applicable when the compromise was made. 
One of the parties to th<^ suit was a 
minor, the present appellant, and the 
trustee of the voluntary settlement was 
appointed his guardian od litem. Section 

462 of the Code of Civil Prrrednre enacts 

“that no npxt friend or guardian for the 
suit shall, without the order of the C^mrt, 
enter into any agreement or compromise 
on behalf of a minor, with reference to 
the suit in which he acts as next friend 
or guardian,” In the present case the 


leave of the Court was not obtained, and 
in the absence of such leaye the compromise 
cannot be supported. Their Lordships 
regard the provision making it necessary 
to obtain the leave of the Couit as of 
great importance to protect the interests 
of a minor. It clearly applies to the 
compromise in question in the pre.sent 
appeal. It may be well to quote the 
language used by Lord Macnaghten in 
Manohar Lai v Jadn Nath Singh (8):— 

“it is not sufficient that the terms of a 
compromise are before the Court. There 
ought to be evidence that the attention of 
the Court was directly called to the fact 
that a minor was a party to the compromise, 
and it ought to he shown by an order on 
petition, or in some way not open to doubt, 
that the leave of the Court was obtained.” 

Reference may also be made to the more 
recent case of Ganesha Rmc v. Tulja Ram 
Roto (9) 

In the opinion of their Lordships these 
appeals fail and should be dismissed with 
costs, and they will humbly advise His 
Majesty accordingly. 

Appeals dismissed. 

Solicitor for the Appellants: Mr. 
Douglas Grard. 

Solicitors for the Respondents: Messrs. 
Chapman, and Sheppaid. 


MADRAS HIGH COURT. 

City Civil Codut Appeal No. 10 op 1914. 

November 19, 1915. 

Pmeni:— Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

THOLASINGA MUDALI— Plaintiff- 

Appellant 

rersMj 

NAGALINGA CHETTY— Defendant— 

Re.^pondent. 

Limitntion Act (IX of 1908)^ Sck. I, Art. 134— 
llortgoge hy conditional galc—Tranafer by mortgagee — 
Redi^mption — Notice. 

The plaintiff mortgaged Ins properties by con- 
ditional sale to one T, who, after the expiry of the 
time fixed for payment, sold them to one who 
purchased them witli tlie knowledge tliat T was 
only a mertgagee T then sold the properties to 
the defendant. It was found tliat the defendant 
had purchased them without knondedge that T 
was only a morteagee. The plaintiff sued the 
defendant for redemption. 'I he Court found that 
the plaintiff had notice of the defendant’s purchase 
within three years of suit: 
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Seld, that the plaintiff was entitled to redeem, [p, 

267t col. 1.] 

Attiole'134 of the Indian Limitation Act, 1877, 
has not been materially altered by the substitution 
in the Act of 1908 of the words “transferred by” 
for the words “purchased from.” [p. 287, col. 1.] 
Sinoaram Chettiar v. Kalyanatundaram Pillai, 26 
Ind. Oas. 1; (1914) M. W. N. 735; 1 L. \y. 687, 
followed. 


Appeal against the decree of the City Civil 
Conrt at Madras, in Original Suit No. 67 of 
1913. 

FACTS.— The properties in suit originally 
belonged to the plaintiff and were conveyed 
by him under Exhibit A, wliicli was osten- 
sibly a sale-deed, to one Thennuraugier. The 
latter executed a counter-agreement, Exhibit 
B, agreeing to reconvey the properties con- 
veyed under Exhibit A to the vendor in 
case the purchase- money under that 
document was repaid to him by a 
certain time therein fixed. The money was 
not paid as stipulated and Thennuraugier 
applied to the Collector of Madras for the 
issue of a certificate in his name. Thi.s 
application was opposed by the plaintiff on 
the ground that Thennurangier was only a 
mortgagee and not an absolute owner. One 
Veerasami Pillai, the vendor of the defend- 
ant and the owner of the adjoining lands, 
also opposed the application on the ground 
that the application included bis land also. 
The Deputy Collector of Madras dismissed 
the application, referring the parties to a 
civil suit. This decision was cnnfirmed by 
the Collector on appeal. About four mnntiis 
after this Veerasami Pillai purchased the 
properties from Thennurangier b.v a register- 
ed sale-deed, dated 16th June 1893. He 
continued in possession till 13th August 
1909, when he sold the properties to the 
defendant under aregistered sale-deed, Exliil)it 
II. The plaintiff instituted the present suit 
in 1913 for redemption. The City Civil Judge 
dismissed the suit. The plaintiff appealed. 

[This appeal came on for hearing before 
the above Bench when a finding was called 
for on the following issues: 

1. Had Veerasami Pillai actual knowledge 
that Thennurangier was only a mortgagee 
and not an absolute owner when Veerasami 
Pillai obtained his sale-deed from Thennuran- 
gier? 

2. Had the defendant actual knowledge of 
the .same fact when he purciia.sed the pro- 
perties from Veerasami Pillai? 


, 3. Did the plaintiff obtain knowledge of 
the sales to Veerasami Pillai and to the 
defendant only within three years before suit? 
When did he so obtain such knowledge? 

The learned City Judge found issue 1 in 
the affirmative and issue 2 in the negative 
and as regards the issue 3 he found that 
the plaintiff became aware of the sale to de- 
fendant by Veerasami within three years of 
suit], 

Mr. S. Knshnamurthi lyer^ for the Appel- 
lant. — The learned City Judge has found 
that Veei-asami bad actual knowledge that 
Thennurangier had only the mortgagee’s in- 
terest in the property purcliased by him. So 
it could not be contended that the purchase 
was made in the full belief that the transfer- 
or had an absolute interest. Vide Radanatk 
Doss V. Gisborne Co. (1). Consequently the 
right of redemption is not lost. Vide also 
Singarom Chettiar v. Kalyanasundaram Pillai 
(2), The suit being within three years of 
plaintiff’scoming to know of defendant’s pur- 
chase is within time. 


Messrs. 8. T. Sr{nivasig< pahichariar^ DnraU 
swami Mudahar and Nnfarajan, for the 
Respondent.— The finding of the lower 
Court as to the knowledge of Veerasami is 
not supported by the evidence. Further, the 
case of Radanatk Doss v. Gishome Co. (1) was 
decided under the old Limitation Act of 1877. 
The wording of thenew Article 134 of the Act 
of 1908 is enlirely different, the words *‘pur- 
clinsed from” being replaced by transferred 
by.” Consequently the conditions imposed by 
the case of Railhaunth Doss v. GisJinrnei!f C/0.(1) 
are inapplicable to a transferee who claims the 
benefit of Article 134 of the new Act. This 
change in the language of the Article was 
not given sufficient weight to in the case 
reported as Singaram Chettiar v. Kalyauasnn- 
dannn PiUai (2). ' 


JUDGMENT. — The lower Court has 
found that Veerasami Iiad actual knowledge 
that his vendor had only a im»rtgagee’s in- 
terest when Veerasami made liis pureliase in 
1^93. We cannot say tlmt this finding is 
wKUig and, on the other hand, the circum- 
stantial evidence fully corroborates the oral 
evidence of the plaintiff and .supports the 


(1) 14 M. 1. .\. 1; 16 W. IL 013.L.U.630; 

2 smli. 1’. 2 Sur. P. V. .1 030; 20 h]. H,087. 

(2) 20 lu.l. O.s. 1; 1 0. \V.i;s7: 0914) M. W. N, 
7 :{‘>. 
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findings of the lower Court. If Veerasami 
had actual knowledge, he could not have 
purchased “in the full belief” [see 
Ra'ianath Boss v. Gisborne Sr Go. (UJ that 
his transferor had an absolute interest, ^ 

• The further argument of the respondent s 
learned Counsel was that the change in the 
language in theLimitationActof 1908 (Article 
13 1) by the substitution of the words trans- 
ferred by” for the words “purchased from” 

made-the conditionsimposecl by the decisionin 

Bndnnnth Boss\. fiuhtn'ne Go. (1), on the 

purchaser who wished to take advantage of the 

corresponding Article in the older Limitation 
Act; inapplicable to a transferee who claims 

the benefit of Article 134 in the Act of 1,908. 

The whole question was fully considered in 
Singaram Ohetfiar v. Kalyanasundaram Pilloi 
(2.) after, the passing of the 1908 Limitation 
Act by the present Chief Justice and Hannay, 
J., and we cannot accept the argument that 
the change in the language was not given 
sufficient weight to by the learned Judges 
We might add that the change does not 
appear to us material on this point. 

Following Singaram GheHiarv. Knlijanasnn- 
daram Pdlai (2), we hold that the plaintitf is 
entitled to redeem' the lands from the defend- 
ant and pass a preliminary decree under 
Order XXXtV. rule 7 (/r) and 'r„of the 
Code of Civil Procedure, 

:The parties will bear their respective costs 
up to date. 

Appeal allowed. 
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GALCCTTA HIGH COURT. 

Appeal from Original Decree No. 418 of. 

1911. 

July 27, 1915. 

VresenU — Sir Asutosh Mookerjee, Kt., and 
Mr. Justice Beachcroft. 

UPENDRA NATH NAG CHOWDHURY- 
AND OTHERS - Defendants Nos. 1, 2 & t 

— Appellants 

VQTStlS 

BHUPENDRA NATH NAG CHOW- 
DHURY AND OTHERS— PlaINTIPS AND REMAIN- 
ING Defendants— Respondents. 

]yiU — Suit for administration— Two successive 
executors—Second executor, whether liable for his 
predecessor's accounts—Sale of property in oider to pay 
off liabilities — Executor, whether liable for dereliction 
of diify^Appointment of debtor os executor, effect of 
— Teslafor, ivhcther can yivc directions about marriage 
of grandchildren— Costs to he paid out of, estate — 
Benami transaction— Motive and subsequent conduct 
of parties— Previous statements, lohen can he based 
against untness — Evidence Act {I 0/1872), s. 145. 

Where a"lestator appoints two persons successive 
exocutors of his Will, the second executor as such 
is not liable for tlio ncconnts of his predecessor or 
for his wrongful acts, but it is incumbent upon him 
to call upon the representatives of liis predecessor 
to render an account and respond in damages for 
devastavit, mismanagement or breach of duty 
whereby any property of the deceased testator is 
diverted from a due course of administration, [p. 
269, col. 2.] 

In order to determine whether a person in whose 
name a conveyance is taken is intended to be the 
l).'‘ncricial owner or n mere name-lender, reliance 
must be placed not only upon the surrounding 
ciroumstances and tlie position of the parties and 
their relations to one another, but also upon the 
motives which could govern their actions and their 
snhsoqnent conduct, [p. '^12, col. 1 ] 

Ram Xarain v. Muhammad Hadi, 26 C. 227; 26 I 
A. 38 (P. C.); 3 C. W. N. 113; Dalip Singh v. Katcal 
JTunirn/’, 30 A. 258; 35 I. A. 104; 12 C. W. N. 609 
l(P. C.); 4 M. L. T. 141; 10 Bom. L. K. 600; 14 Bur. 
L. R. 151, referred to. 

Where, therefore, a certain house belonging to 
a testator was mortgaged by him and having 
been sold in execution of the mortgagee’s decree, the 
purchaser gave out leases to the testator’s family 
who continued to live there and sometime after- 
wards conveyed the house to the testator’s daughter- 
in-law for consideration which was not proved to 
be her separate property: 

Held, (I) that applying the two principal tests of 
benami, namely, the source of tlie purchase-money 
and possession of the property the inference could 
legitimately be drawn that the house was purchased 
for the benefit of the estate in the name of the 
daughter-in-law; [p. 2“2, col. t.] 

1 2) that the subsequent conduct of the parties 
also showed that the purchase in ihe name of the 
danghter-in-law was not for her benefit and that 
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the house wos allowed to form part of the estate 

of tho testator. [p.271,col l.J * j- . 

Previous statements, unless used to outrad-ct or 
discount tho evidence of a witness given in a suit, 
cannot be legitimately used and even then the par- 
ticular matter or point must be placed before the 
as one for explanation in view of its dis- 
crepancy with the evidence tendered, [p. 272, col. 2 ] 

Bal Qanqadhar Tiht v. Skri Shrinnvas Pandit, 20 

Ind. Cas 639; 22 C. L. J. 1; '3 .A. L. J.570; ^9 C. W. 
■V 729* 17 Bom. L. R. f'27: 29 M. L. J. 34; H M. L. f. 
].{l9i6) M. W. N. 434; 2 L. W. 611; 39 B. 

441 (P.C.), referred to. 

Where an executor, on coming into possession of 
the estate of a testator, finds it in a condition^ of 
pnnf^iderable embarrassment and has to soli a portion 
of it in order to meet certain liabilities, his failure 
to raise money on interest with a view to save the 
oronerty from sale does not necessarily amount 
to a dereliction of duty, unless it is proved that 
damage has actually resulted to the estate from the 

sale fr. 273, col. 2.] 

Where n debtor of a testator is appointed execu- 
tor the debt due from liim is considered to liave 
been paid to him by himself and he is accountable 
for the amount of his debt ns assets, [p. 274, col 2.] 
Directions given by a testator in rogpect of the 
marriage expenses of his grandchildren are valid 
inlaw, [p. 275. col. 2.] 

Vninr Chandra Knndiiv. naln'imaln Doh, 7 Ind. 

Car 9"'* 13 C- 6r>:DiWi 

rhnii<ha 'R'>yChowdhnryv. Biraj Knmani 1 1 

Ind Cas. 67; 39 C. 87; 14 C. L J. 20; 15 G. W. N. 945, 

suit for the construction of a Will ami for 
administration of the estate of a testator, the costs 
of all Courts mast bo paid out of the estate, [p. 276. 

love, Bill v. Spurgeon, 20 Cli. D. 348; 54 L. J. 
Ch. 816; 52 L. T. 398; 53 W. R 449, ft.llowetl. 

Appeal against the decree of the Subordi- 
nate Judge, 3rd Court uf 24-Parganahs, 
dated the 16th of June 1911. 

Babus Nilmndhah Bose, Bhih Chnwha 
Falit Biraj Mohan Moztimdar, Saffindm Nath 
Mnkerjee and Bankim Ohandra Mnkerjee, for 

the Appellants. 

Mr. N. Sarkar and Babus Tarkesluvar 
Fal Chowdhnru, Chant Chandra Btsivas and 
Harendra Nath Mnkerjee, for the Respond- 
ents. 

JU^GMR^^^’• — This appeal, which ha.s 
been preferred by some of the dofondanls 
in the Court behw, is directed against the 
preliminary decree in a suit for eonstmcflon 
)f the Will of one Raj Mnhan Vag 
Dhowihury, for administration of fhn e^jt.ate 
eft by him, for settlement of the a^eoniGs 
)f the executor, for pai'tition of suoh 
;ies as may be left after payment of the 
lebts, and for other incidental reliefs. The 


position of the parties will be clear from 
the annexed genealogy: — 
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Raj Mohan died on the 5th July 1880. 
On the day previous to his death, he had 
made a testamentary disposition of his 
properties and appointed his .second son 
Chandra Nath and his eldest grandson 
Upendrn Nath successive executors. Chandra 
Nath took out Probate of the Will of 
his father and administered the estate till 
liis death, wliitdi took place on the 28th 

July 1907. On the ISth May 1908, Upendra 
Nath ohtaiir'd Probate and continued 
to discharge his duties as executor till 

his removal on the 2'^th April 1910. On 
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the 30th Aagnst 1909, Bhupendra, Parendra 
and Khagendra, three of the sons of Chandra 

Nath, instituted the present suit for the 

purposes already specified. They i®'"® 
defendants their three brothers, their 
mother and also the other members of the 
family who were interested in the estate 
left by their grandfather as legatees or 
annnitants. The suit was based on allega- 
tions 'of mismanagement which were 
"repudiated by the executor. Various ques- 
tions also arose in respect of the *1“®“ 
gome of the properties claimed by the 
plaintiffs as part of the estate of the 
testator and alleged by some of the defend- 
ants to be the exclusive property of the 
widow of Chandra Nath. The Subordinate 
Judge, after a protracted trial, made a 
preliminary de'’.ree, which directed the 
executor to render accounts for the period 
subsequent to the death of Chandra Nath, 
that is, from the 29th July 19U7 to the 20th 
April 1910. The latter date was 6xed in 
view of the circumstance that from that 
date, by an order of the Court, Upendra Nath 
ceaoedto be executor and was appointed 
Receiver in charge of the estate during the 
pendency of the litigation. The preliminary 
decree also decided the disputed question 
of title and gave directions for the adminis- 
tration of the estate. Both parties were 
dfssatisBed with this decree, three of the 
defendants, inclusive of the executor 
Receiver, having preferred this appeal, while 
the plaintifEs-respondents have preferred a 
cross-appeal. After a careful scrutiny of 
the grounds selected by the appellants and 
the respondents for presentation to the 
Court, the following points emerge for 
consideration. Firsts did the Panchannagrani 
properties form part of the estate of Raj 
Mohan or. have they passed into the hands 
of Nishadini as beneficial owner; sfcondly^ 
did the Calcutta house form part of the 
estate of Raj Mohan at the time of the 
sale on the 9th November 1908, when it 
admittedly passed into the hands of a 
stranger; thiidlyf did the gauti tenures, some 
of which have been found by the Subordinate 
Judge to belong to Nishadini, the widow of 
Chandra Nath, and the others to the estate 


submit an account of their income; fifthlyf 
is the executor liable for the sale of the 
Calcutta house in execution of the decree 
of the mortgagee; if so, what is the extent 
of his liability; sixthly^ was there a real 
sale, by Saiiendra Nath, of his interest in 
the estate of his grandfather to his 
mother Nishadini, on the 16th December 
1896; seventhly., what direction, if any, 
should be given with regard to the pro- 
visions in the eleventh paragraph of the 
Will of Raj Mohan fortbe marriage expenses 
of his great-grandsons and great- 
grand-daughters; eighthly^ what direction 
should be given for the costs of the suit in 
the Court below and of the appeal in this 
Court. 

It is necessary to explain, before we 
deal with these questions in the order 
stated, that all the partie.s are now agreed 
that the executor should be called upon to 
render accounts, only from the 29th July 
1907 to the 20th April 1910. They have 
intimated to us that they abandon the 
claim for accounts for the period of the 
executorship of Cbandia Nath. The reason 
for this attitude is obvious. As ruled by this 
Court in the case of Baroda iVufirf Banerji v. 
Gajendra^aih (l), the second executor as 
such is not liable for the accounts of bis 
predecessor or for his wrongful acts, but 
it is incumbent upon him to call upon the 
representatives of his predecessor to render 
an account and re.'^poid in damages for 
devastarit^ minnanagement or breach of 
duty whereby anyprojerty of the deceased 
testator was diverted frcm a due course of 
administration. Consequently, it would be 
the duty of Upendra ^ ath to realise from 
himself and his five brothers whatever 
might be found due to the estate of their 
grandfather on an e.xamination of the 
accounts of their father as executor. Such 
an investigation is obviously not beneficial 
to the parties and although they are by no 
means friendly to each other, they are 
united upon one point, namel}', that the 
accounts of their father as executor should 
not be taken. A different attitude, we 
may add, was adopted in the Court below, 
and some of the sons of Chandra Nath 


of Raj Mohan, still form part of that estate; 
fourthly, are the debutter properties capable 
p'f ptiTtitw^n and is the exeoutoir liable to 
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sought to fasten a special liability upon the 
others on the allegation that they were the 
trusted advisers of their father during the 
period of his executorship, and shared his 
responsibility for due administration, of 
the estate. This endeavour was not 
successful, and as we have said, in this Court 
all the parties by common consent have 
agreed that the accounts are not to be 
investigated for the period antecedent to 

the 28th July 1907 when Chandra Nath 
died. 

The fil'd ground raises the question of 
title to the lands known as Panchannagrara 
properties. They originally formed part of 
the estate of Raj Mohan and are still 
included therein, if it is not established 
that they have passed into the hands of a 
stranger. On the ’-iotli June 1885, Chandra 
Nath; for an alleged consideration of 
'Hs. T,G00, executed a conveyance in respect 
'bf these ’properties, which cnmprise 25 luglms 
'tif'land and are situated in the neighbour- 
hood of Calcutta, in favour of one Srinath 
'fioae who was his intimate friend. ' ubse- 
quently, on the 13th June 1895, the 

purchaser executed a conveyance in favour 
of Nishadini, the wife of Chandra Nath, for 
a consideration of Rs. 500 only. The plaint- 
iffs contend that these transactions were 
fictitious and that tlie properties never 
ceased to form part of the estate of Raj 
Mohan. The Subordinate Judge has found 
that Srinath did not get himself registered in 
the Collectorate and did not take possession 
of the properties, though he continued to 
be the ostensible owner for a ’ period of 
eight years. During this interval he never 
paid rent to the Collector, and altliough 
tenants are said to have attorned to him, no 
documentary evidence lias been produced in 
that behalf. There is aK’o no reliable 

evidence to prove that Nishadini was ever 
in possession of these properties. No 

account papers liave been produced to show 
that the profits of these properties were 
realized and spent by lier. Against all 

this, it is urged by the appellants that the 
Court is bound to give effect to the ostensible 
title and should not base its decision on 
mere suspicion. But the obvious answer 
is that, pxcept tiie recital in the conveyance, 
there is no trustworthy evidence that any 
consideration was paid by Srinath. If 


consideration had been paid, the mofief 
would have been credited to the estate, and 
an entry to that effect would have found 
a place in the account books presumab^ 
kept by Chandra Nath. No account book^*i 
however, have been produced, nor is ft 
alleged that Chandra Nath did iSot keel 
regular accounts of the estate whereof hb 
was the executor. The inference is thai‘ 
the account books have not been produced 
because they do not favour the contention 
of the appellants. We feel no doubt 
whatever that the Subordinate Judge 
is correct in hi.s conclusion that the convey- 
ances by Chandra Nath in favour of 
Srinath and by Srinath" in favour of 
Nishadini were both fictitious transaetTons. ^ 
The second ground raises the question of 
title to the Calcutta house. It is the common 
case of all the parties that the house’belong. 
ed to Raj Mohan, and on the l2th May 1874 
was mortgaged by him to Mary Rattet. 
After the death of Raj Mohan Mary Ratter 
.sued to enforce her security and obtained 'a 
decree on the 1st September 1884. The 
bouse was .sold in execution of this decree on 
the 20tli June 1885 and was purchased for 
Rs. 8,700 by one Sliama Charan Ballabh, a 
friend of Raj Mohan. The family of Raj 
■ xMohan, notwithstanding this sale, continued 
in occupation of the house as they took leases 
from the purchaser on the 5th August 1885 
and 5th December 1886. On the 30th April 
1887, Shama Charan conveyed the house to 
Nishadini, the wife of Chandra Nath, for a 
consideration of Rs. 11,000. The question in 
controversy is whether this transfer to 
Nishadini was for the benefit of the estate of 
Raj Mohan or whether by this transaction 
the house became her private property. 
According to Nishadini she had Rs. 3,000 
with her at the time of the purchase of the 
house, and she borrowed Rs. 8,000 from her 
daughter to make up the requisite amount ’of 
purchase-money. There is no documentary 
evidence to support the alleged advance by 
her daughter, and the statements made by 
Upendra Nath on this point are, as the Suh- 
ordiniite Judge has pointed (mt, not self-con- 
sistent. It is (luite improbable that Nishadini 
could borrow this money without security and 
without even a written instrument. We 
may al.sit refer to the subsequent conduct 
of the parties which, as the JadiciarCom- 
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^mittee have said, affords valuable evidence 
as to whether the person in whose name the 
conveyance is taken is intended to be the 
henefloial owner or a mere name-lender 
[ffowi Narain v. Muhamviad Hadi (2), Thakro 
vt Qanga ^ra3ad (3), Dalip Singh v. 
guwdl 'Emwar (4)]. Thus there is 
thft ‘significant circumstance that when 
•ine house was morteaged to Harendra 
Lai Roy on the 20th September 1887, the 

document was executed nut by Nishadini 
alone, but also by Chandra Nath and Upendra 
Nath, This is consistent with the view that 
the house at the time was deemed to form 
part of the estate of Raj Mohan in the hands 
. of Chandra Nath as executor. This mort- 
gage also militates against the theory put 
forward by Nishadini that she re paid the 
advance from her daughter out of the sum 
received from the mortgagee. The mortgage- 
bond clearly shows that the security was 
given on account of advances made to 
Upendra Nath to enable him to carry on a 
banianship business. We have also the 
significant fact tliat when the property was 
subsequently mortgaged to Twidale to raise 
money to pay off Harendra Lai Roy, the docu- 
ment was executed not by Nishadini alone 
but by Nisbadii.i and Chandra Nath. 
Here again the property was treated as 
jf‘it still formed part of the estate of Raj 
Mohan. The same inference is deducible 
from the fact that on the 2ith February 
1904, the property was mortgaged to 
Sib Charan Laha by Nishadini and 
Chandra Nath (the ostensible owner and the 
executor to the estate of Raj Mohan) jointly 
to satisfy the dues of Twidale. It is con- 
sequently plain that there is no trustworthy 
evidence to prove that the purchase- money 
for the house was paid by Nishadini from her 
own funds or from sums borrowed by her. 
This by itself is sufficient to justify the 
inference that the purchase in her name was 
not for her benefit. This conclusion does not 
rest on mere suspicion which, as their Lord- 
ships of the Judicial Committee have repeat- 
edly held [ ^reemaiichunder Dey v Gopavl- 
chund&t GhickerhttUiJ (5), A’awaft Azimvt Ali 

Khan v. hiurdwaree Mull (6J, Faez Hvksh v. 

(2) 26 I. A. 38: 26 C. 227 (P. C 3 C W. ^ 13 

(3) 15 1 A. 29; 0 A. 197 ‘P. C.); f)Sar. P.C. J 133. 
. (4j 35 r A. 104; SO A. 258; 12C. W. N 609 (P. i'.); 
4M. L. T. 141: 10 Bom. L. R. 600; 14 Bur L K. 1 L 

- ■ (f) 11 M. 1;A 28; 7 w. R IO (P. c.;; 1 Suth..;P;.g. 
■ j; 661} 2 Sar. P. C. J. 275j 20 E. B. 11. , . : y 
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Fukeer-ood'deen Mahomed Ahassun Ghowdry 
(7), Uman Parshad v. Gandharp Singh (8),' 
Sulei/nan Kadr Bahadur v. Mawab Mehndi 
Begum (9 , Nirmal Ghunder Banerjee v. Maho- 
Tiled jStddifc(lO)] cannot be made the founda'^ 
tion for a judgment in cases of this dsscription. 
But the plaintiffs have been abloto carry the 
matter further. They have established that 
on the 31st March 1886, Chandra Nath 
obtained the sanction of the District Judge 
with a view to raise a loan of Rs. 16,000 for 
the purpose of re-purchasing the 'Calcutta 
house. This purpose, indeed, was said to havJ 
been abandoned in subsequent applicatitms 
to the District Judge for his sanction to raise 
loans. But it has been suggested, not witb^ 
out good grounds, that this was a meft 
blind, as subsequent events show. On the' 
29th March 1887, Chandra Nath entered into 
an agreement with Sharaa Charan Ballabh 
for the purchase of the Calcutta house. On 
that very day, he harrowed Rs. 20,000 by 

execution of two mortgages in favour of 
Shama Sundaree and Dakshyani, two rela- 
tives of Shama Charan Ballabh. This money 
was taken from the firm of Shaw and 
Company whereof Shama Charan himself 
was a partner. It is proved that on the day 
following, that is, the 30th March 1887; 
Chandra Nath received from the firm 
Rs. 12,800; this is significant when we 
remember that the price for the house had 
been fixed approximately in the agreement 
at Rs. 12,461. Much stress has been laid 
on behalf of Nishadini upon the circumstance 
that the serial numbers of the currency notes 
as entered in the conveyance are not identicail 
with the serial numbers of the currency notes 
received by Gbaiidra Nath from Shaw and 
Company. But as has been pointed out by 
the Subordinate Judge, the notes could easily 
be changed so as to render difficult a future 
investigation into the true nature of the 
transaction. We have also the' im|>ortant 
circumstance that the allegations of-necessity 
made in the applications of Chandra Nath to 
the Di.strict Judge for sanction of the loan 

(6 UM. I. A. 395; 14 W. R. 4 (P C.):5 BLR 
578; 2 Sutb. P. C. J 343; 2 Sar. P. C. J. 571; 20 E R* 
599 * 

(7) 14 M r. A. 234; 9 B, L. R. 45^; 2, Suth. P. C. J 
* 490; 2 Sar P. 0. J. 733; 20 B. R. 775. 

(R) 14 I. A. 27; 15 C. 20; 1 - Ind. Jur. 474; 5 Sar. P. 
C. J. 71; Batiqne and Jackson’s P. C No. 9S. 

.. (9) 25 c. 473 \P. c.‘; 23 1 . A. 15; 2 C; W. N. 186. 

■' (f0)25I. 'A. 225;26C. 11. 


INDIAN CASKS. 


27j2 

tPENrni >'ATH NAG V, BHCPENDRA NATH NAG. 

are demonstrably mitrne in material parti- 
culars. One of the purposes mentioned wasth^e 
satisfaction of a debt due to Bharat Chandra 

Ray, who, it has been conclnsively established, 
was at the time not a creditor of the estate. 
We have, consequently, on the one hand, 
incontestible proof that Chandra Nath intend- 
ed to re-purchase the house, that he raised 
money ostensibly for other purposes which 
had no real existence, and that no explana- 
tion is available as to the mode in which the 
sum borrowed was actually applied. We 
have, on the other hand, the fact that 
Nishadini is not proved to have funds 
requisite for the purchase of the house nor 
was she ever in possession of the property. 
When, therefore, we apply the two principal 
tests of benamly namely, sourjeof thepurchase- 
money [Dhurm Das Pandei/ y. Shama Sondri 
Debiah (il), Chpeekrist Gosain v. Gimgapersaui 
Gosain (12)] and possession of the property 
[Imamhandi Bogam v. Kamlcswari Pcrshad 
(13)] we find that the inference may legiti- 
mately be drawn that the liouse was purchas- 
ed by Chandra Nath for the benefit of the 
estate in the name of his wife Nishadini. 
We must also remember that there were 
strong motives for a step of this description; 
as Sir Arthur Wilson said in Dniip Singh 
V. Nawal Kitnwar (4) reliance must 
belargely placed, not only upon the surround- 
ing circumstances and the position of the 
parties and their relations to one another, but 
also upon the motives which could gover ntheir 
actions and their subsequent conduct. 
Kalinath, the lirutber of Chandra Nath, 
had under the Will of his father a right of 
residence in this house, a right which lie sub- 
sequently sought to enforce by litigation. 
It is not improbable that Chandra Nath would 
allow the house to be sold in execution of the 
decree of Mary Ratter with a view to defeat 
the claim of his brother. It is also not 
improbable that he would entertain a wish 
to purchase the ancestral family dwelling 
house, and if he accomplished his project, 
it would bo obviously desirable to place the 
property in the name of his wife, not only 
to defeat the claim of Kali Nath but also to 

save the property from the creditors to 

(11) 3 M. I. A. 229; 0 W. K. 43 (\\ C ); I 8uHt. J». 

C. J. 147; I Sar. P. C.J.271: H. 481. 

(12) 6 M. I. A. 53: 1 W. Jl. 40 (P. C.); 1 iSar. P. C. J. 
493; IDE. R.20. 

(13) 13 i. A. lO'J) 14 C. 109; 1'} 1ml. Jiu’. 40^ 4 bur 
f, C. J*. 732. 



whom the estate was heavily indebted,- 
Against all this, reliance has been placed* 
upon statements made on the 10th November 
1905 by five of the sons of Chandra Nath, in* 
the plaint in a suit instituted by them against 
the e-vecutrix to the estate of Kali Nath. 
Reference has also been made to the deposi- 
tion of Purendra in that suit given on the 
■^4th April 1907, to a letter from Bhupendrt^ 
to Upendra written on the 27th November 
1908, and to the terms of settlement dated 
the 5th December 1894 in the .suit instituted 
by Kalinath against Chandra Nath for the 
establishment of his right of residence. 
The .last document is of no real assistance in 
the solution of the question raised before' 
ns, and does not justify the inference that 
the hou.se was the private property of 
Nishadini; on the otlier hand, it tends to 
show that Kali Nath, though he admitted that 
the house belonged to Nishadini, practically 
released his right of residence to Chandra 
Nath for a sum of Rs. 3,800 to bs paid out 
of the estate of Raj Mohan. The other 
statements are admissions by parties to the 
present suit and might have been used to 
pontradict their testimony in this c^ise under 
section 145 of the Indian Evidence Act, 
They were, however, not so used.* The specific 
statements w'ere not put to the parties 
souglit to be contradicted. Con.sequeDtly, 
as pointed out by the Judicial Committee in 
the case of Bal Gangadlinr Tilak v. 
Stiri Sliriniu'as Pandit (14), they cannot 
he used in evidence. Previous state- 
ments, unle.ss used to contradict or discount 
the evidence of a witness given in the suit, 
cannot be legitimately used, and even then the 
particular matter or point must be placed 
before tlie witne.ss as one for explanation in 
view of its discrepancy with tlie evidence 
tendered. Apart from this circumstance, 
it is plain that no reliance can be placed upon 
the previous statements mentioned. It is no 
serious disparagement to the parties to this 
litigation to state that they have not been 
particularly scrupulous in their dealings, and 
assertions appear to Imve been made from 
time to time just as the needs of the moment 
required. We feel no doubt, on the whole, 
that the Subordinate . udge has correctly 
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held that the transfer of the Calentta house 
by Shama Oharan Ballabh to Nisbadini on the 

29th April 1 ^87 was for the benefit of the 

estate, of Rnj Mohan and that the ostensible 

tran^eree' did not acquire any beneficial 

inf erept thereunder 

‘The ihtrd ground raises the question oi title 
ip t]ie ga^di tenures which stand in the name 
of Nisbadini, either because they were created 
by Chandra Nath in her favour or were 
acquired in her name. According to the 
plaintiffs, all these tenures are fictitious and 
have no . real existence. According to 
Nishadini ‘ and such of her sons as have 
taken her side, the tenures are real and are 
binding on the estate of Raj Mohan. The 
Subordinate Judge has decided partly in 
favour of the plaintiffs and partly in favour 
of the defendants. His decision is conse- 
quently assailed by both sides. After some 
discussion at the Bar, it was agreed that 
these tenures should be deemed to 

hold good during the life-time of Nishadini 
and should terminate on her death, so that 
the lands will then revert unencumbered to 
^he estate of Raj Mohan. This arrange- 
ment is, in ouropinicn, eminently satisfactory, 
and we sanction it; our approval is necessary, 

as one of the plaintiffs, Bhupendra, has died 

during the pendency of the litigation and 
has been succeeded by his infant son. The 
decree of the Subordinate Judge will be 
varied in this respect and a declaration as 
atated will be inserted therein by consent 
of parties. On behalf of Nishadini, an 
undertaking has been given that no encum- 
brances have been created by her or with 
her assent on these gaiiH tenures, nor have 
any permanent under-tenures been created 
by her. A description of the gcuti tenures is 
appended to this judgment and will be 
annexed to the decree.* 

The fo?(rth ground raises the question of 
the nature of the parcels of land described 
as dehntter properties ^schedule ka Nos. 26 
and 27), The controversy between the 
parties is whether these lands constitute 
dehutter or shehattar. The determination of 
this question is immaterial for the purposes 
of the present suit. Whatever the nature 
of . the dedication, they are endowed properties 
and cannot consequently be partitioned. 

♦This is omitted from the judgment, as it is not 
mateiial for the report.— Ed. 

18 


lASES. - 2v J 

But if Upendra.bas enjoyed their income, he 
must account therefor. 

The ground r.iises the question of 
the liability of Ifpendra for .sale of the; 
Calcutta bouse. The Subordinate Judge has 
imposed a liability on Upendra^on the ground 
that the sale was held in satisfaction of 
a debt originally incurred by Chandra Nath 
for the benefit of Upendra. This view 
has been attacked, by the appellants and 
has not met with unqualified support from the 
respondents. In this connection, four alter- 
native points of view have been placed before 
us for acceptance by one or other of the 
contesting parties, and each of them requires 
careful examination. 

In the first place, it has been contended 
that Upendra as executor should have saved 
the property from sale and that his failure 
to do so amounts to a grave dereliction of 
duty. In our opinion, this position has not 
been established. The suit was instituted 
by the mortgagee, Shib Charan Laha, against 
Chandra Nath who mortgaged the property 
to him. Upon the death of Chandra Nath 
during the pendency of the litigation the 
mortgagee brought on the record all his six 
sons. The sons other than Upendra appar- 
ently took no objection to this course. 
They did not contend that the mortgage 
had been executed by Chandra Nath in his 
capacity as executor ar.d that consequently 
his successor in that office alone was liable to 
be placed on the record. The result was 
that a decree was obtained against the six 
sons, and in execution thereof the property 
was put up to sale. There is nothing to 
show that the price obtained at the sale 
was inadequate, consequently it cannot bo 
contended that the sale of the house and 
it'i conversion into money have been pre- 
judicial to the estate, nor is there any 
evidence to show that, at the time, Upendra 
had funds of the estate in his hands which 
might have been applied to avert the sale. 
The estate which had come into his hands only 
a few months before, was admittedly in a 
condition of considerable embarrassment, 
and failure to raise money on interest with 
a view to save the property from salo was 
not necessarily a dereliction of duty, unless 
it is proved that damage has actually 
resulted to the estate from the sale. Con- 
sequently Upendra cannot be held liable 
merely on the ground that be did not prevent 
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tbe sale of the hoase at the instance of the 
mortgagee. 

In the second place, the view has been 
put forward that Upendra is liable as the 
sale was occasioned by a debt ultimately 
traceable to loans incurred by Chandra 
Nath for the benefit of Upendra himself. 
The position is clearly unsustainable. The 
parties have agreed that accounts are not 
to be taken in re^jpect of the period of 
executorship of Chandra Nath, the reason 
for this attitude has already been explained. 
New let us assume that the mortgage in 
favour of Shib Charan Laha was created to 
pay the mortgage of Twidale, which, in its 
torn, had been effected to satisfy the security 
given to Harendralal ttai in respect of 
money received by Chandra Nath for pay- 
ment to Upendra Nath. It is plain that 
Chandra Nath may be liable to the estate 
of Raj Mohan for all sums raised by him in 
his capacity as executor and not applied for 
the benefit of the estate. Consequently, 
the present representatives of Chandra Nath, 
that is, his six sons, are responsible to the 
extent of the assets, if any, of their father 
in their hands, to indemnify the estate of 
Raj Mohan for losses sustained by unwarrant- 
able acts of their father. This matter, in 
all its bearings, they have declined, by 
common consent, to submit for investigation 
by the Court. Five of the brothers cannot 
clearly be permitted to single out one 
transaction of Chandra Nath and to hold 
Upendra liable in respect thereof. There 
is considerable force in the contention that 
if all the accounts of the period of executor- 
ship of Chandra Nath were taken, it might 
transpire that he had made advances to his 
other sons in respect wliereof each of them 
on the same principle might be held 
responsible to the estate. We are of 
opinion that as the parties have agreed 
not to investigate the accounts of the 
period of executorship of Chandra Nath, 
they cannot impose a liability on L pendra 
Nath on the ground that the money raised 
by this particular transaction was applied 
by the then executor for the benefit of one of 
his sons. 


In the third place, the contention has 
been put forward that as the money raised 

by Chandra Nath from Harendralal Rai w',s 

applied for the benefit of Upendra, the 
transaction was in essence a loan to 


Upendra and that inasmuch as Upends 
subsequently succeeded Chandra Nath 
as executor, he is liable to recoup ' the 
estate to the extent of the benefit received 
by him therefrom. In support of this ' view 
reference has been made to the* well-estab- 
lislied prinoiple that the effect of the 
appointment of a debtor to the oifice of 
executor is that the debt due from the debtor 
executor is considered to have been paid to 
him by himself and that the executor is 
accountable for the amount of his debt as 
as.sets: FreaJdey v. Fox (15); Ingle v. Rickards 

(16) ; Carey v. Goodinge (17); Berry y. 
Usher (IS); Tomlin v. Tomlin (19) and 
Administrator-General of Bengal v. Kksto 
Kamini Dassee (20). This doctrine is of 
no assistance to the respondents. On this 
theory, the money must be deemed to have 
been advanced by Chandra Nath to Upendra 
on or before the 20th September 18^7; at 
any rate, not later than the Ist April 1888 
if we accept the statement by Harendralal 
Rai in his plaint in mortgage suit dated 
the 27th January 18' 9. Hut Upendra did 
not succeed as executor till the 28th Jnly 

1907 . There are no materials on the record 

to show that as between Upendra and the 
estate of Raj Mohan, the debt was kept 
alive during all these years Prima facie 
there was no enforceable claim against 
Upendra when he succeeded to the cflBce 
of executor, and consequently, the principle 
that a debtor executor is accountable for the 
amount of his debt as assets cannot be 
applied. We are not unmindful that when 
an executor obtains probate, the grant 
operates retro.spectively from the date of the 
death of the testator. But that principle 
is of no avail here, because there was an 
intermediate executor who created the debt, 
it is on his act that Upendra is sought to 
be made liable, and Upendra cannot by a 
fiction be deemed to have been an executor 
at a time when there was another executor 
lawfully in possession of the estate. The 
decision in Ingle v. Richards [\\^) is con- 
sequently distinguishable and does not assist 
the respondents. 

(15) 9 B. & C. 130; 4 .Man. Ky. 18; 7 L. J. K B 
(o. 8.) 148; 109 E. K. 40; 32 K. R. TO 

c 1 ^ R- 697; 

R m-, 3 L. T. (n. s.) HG; I2G H. R. 170. 

(17) (1700) 3 Bro. C.C. 110; 29 K. R. m. 

(18) 11 Vos, 87; 32 E- R. 1021. 

(19) (1841, I Rare. 286: 66 E. R. 1019. 

(20) 31 C.519;8C. W. N. 500, 
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In the fourth place, it has been contended 
on behalf of the appellants that the true 
view of all the facts is that the money was 
advanced by Chandra Nath to Upendra Nath, 
not in his personal capacity but as a member 
of a joint Hindu family composed of himself 
and his sons. From this point of view, 
all the six sons of Chandra Nath would 
be responsible for the re-payment of the loan 
to the estate of Raj Mohan. The Subordi- 
nate Judge has held that the money was 
paid by Chandra Nath to Upendra to enable 
him to carry on a haninavship business; from 
the surrounding circumstances, there is no 
room for reasonable doubt that the loan 
was to Upendra as a member of a joint 
Hindu family, and that if he bad been 
successful in his business, a share of the 
profits could have been rightly claimed by 
his brothers. Prom this point of view, 
Upendra would not be liable for the whole 
debt. After an anxious consideration of 
the possible aspects of the case, we are of 
opinion that the sums advanced to Upendra 
and secured by the mortgage of Harendralal 
Rai must be deemed to have been advanced to 
him in his character as a member of a joint 
Hindu family, and that in this suit he can- 
not be held responsible for the whole of that 
sum at the instance of his brotber.s. The 
q^uestion of the liability of Upendra for the 
sale of the Calcutta house in execution of 
the mortgage decree of Shib Charan Laha 
must consequently be decided in his favour 
The surplus sale-proceeds, however, .shall be 
deemed part of the estate, as we have held 
that the house itself formed part of the 
estate of Raj Mohan, though it had been 
transferred by Shama Charan Ballabh 
ostensibly toNisbadini. 

The sixth ground raises the question of 
genuineness of the transfer made by Sai- 
lendra of his interest in the estate of his 
grandfather to his mother Nisbadini. The 
question was raised in the Court below 
by the plaintiffs, and they obtained an 
adjudication that the conveyance represented 
a henatni transaction. In the present appeal 
that conclusion has been assailed by 
Nisbadini. But the plaintiffs have taken 
up the position that they are not interested 
in the decision of this matter. Consequently 
the dispute reduces to a controversy between 
the two co-defendants, In this view the 


parties have agreed, and in, our opinion, 
very properly, that the decision of the 
Subordinate Judge on this point should be 
set aside and that the matter should be left 
open for determination in a subsequent suit 
but that in the meanwhile the decree in this 
suit should be made on the assumption that the 
appellant represents the real estate of things. 
We, therefore, allow the appeal on this 
point, set aside the decree of the Subordinate 
Judge, and direct that allotments be made 
on the footing that the conveyance of the 
16th December 1896 was intended to be 
a genuine and operative transaction. But 
liberty ia reserved to Sailendra to institute 
a separate suit for declaration against bis 
mother that the transaction was benami and 
that he himself is beneficially interested in 

the allotments made to her, 

The seventh ground raises the question of 
the marriage expenses of the great-grandsons 
and great-granddaughters of the testator. 
The Subordinate Judge has held, on the 
authority of the decisions in Nafar Chandra 
Kztndu V, Rafnamaln Dehi {2\. and Dinesh 
Chandra Roy Ohinvdhury v. Biraj Kamini 
(22), that the directions given by the 
testator in respect of this matter are 
valid in law. This view has been accepted 
by both sides. Consequently the Sub- 
ordinate Judge will give directions, so that 
suras may be set apart from the annual 
income from time tc time to be applied to 
meet the marriage expenses as occasion 
might arise. It has been suggested that the 
most satisfactory arrangement would be to 
set apart a portion of the patni rent, but 
we cannot give at this stage definite 
instructions on the subject. 

The eighth ground raises the question of 
costs. The Subordinate Judge has directed 
that costs already incurred be borne by 
the parties and that costs subsequent be 
borne by the estate. The respondents contend 
that costs should be paid out of the estate 
and they rely upon the decision in Fetdon v 
Wills (23). We are of opinion that no 
grounds have been established in favour of 

(21) 7 Ind. Cas. 921; 13 C. L. J. 85; 15 C. W. N. 

96 . 

(22) 11 Tnd. Cas. 67; 39 C. 87; 14 C. L. J. 2C; 15 C. 
W N 945' 

(23) 7 Ch. D. .33; 47 U J. Cb. 191; 37 L. T. 373; 26 

W. R. 139. 
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At deparfcnre from the ordinary rule and 
^Hat costs in -the Court below as also the 
costs of this Court must be paid out of ike 
estate [/n re Lore^ Hill v. Spurgeon (24)]. 

; There is- one other matter which requires a 
krief notice. The Subordinate Judge directed 
thatimraoveable properties of the estate should 
be sold- to satisfy the debts due therefrom. 
We have alreadybeld in our judgment, dated 
the 28fch August 1914, that it would be more 
beneficial to the estate to grant permanent 
leases rather than to effect a sale of valuable 
properties. This order has been carried out 
and a pafni has been granted. We directed 
at the same time that the decree of the Subor- 
dinate Judge should be modified so as to 
authorise the Receiver not merely to sell but 
also to dispose of by lease or ether mode 
of alienation a pxrt of the estate as might 
be found most advantageous. The decree 
of the Subordinate Judge will consequently be 
modified in this respect. 

The result is that this appeal is allowed in 
part and the decree of the Subordinate Judge 
modified in respect of the matters mentioned. 

A self-contained decree will be drawn 
up in this Court so as to avoid future dispute. 

Appeal parlhj allowed. 

(24) 29 Ch. D. 348; 54 L. J. Cli. 816; 52 L. T. 393; 
33 W. R. 419. 


CALCUTTA HIGH COURT. 
Appeal kkom Appellate Dbciief: No. 4161- 

of1913. 

November 30, 1915. 

Presenl-. — Mr. Justice Roe. 
SIMRICN LAL BHAKAT— Defendant 

No. 3— Appellant 
versus 

RADHARAMAN KALIDAIIA-Plaintifk, 

AND OTUEKS — DkFKNDANIS— RKSPONDEN' f.S. 
('(V// Pmcf'iJiiiy ('o.le (,lt7 T (»/ 1908), (H. it, 

XXI, r. o-i—Athirhiiinil, r(/rt7 nf, fniin icliirh ./<//.• 
—Ciril PmccAnre O-L' (.1-7 Xn' of 'mi), s. 27‘5. 

All on) or of {ittiK'lmu’iit of pi'ojx-riv mnli'r tiir 
Civil I’rocoilurc Code hikes eiVeet only fnitn tlie <l:ife 
of i(.s nefiKil pi'otniil^'ari'iii. ami iir>f fj-oiii tin- date of 
the Court’s order, fp. 278, ef)I. V, • 

Appeal against the decree of the District 
Judge, Mur.sliidahad, dated the IHh of 
August 1913, allirming tliiit (f the Munsif, 
Lallbagli, dated the 30th Noveruber 1912, 


PACTS. — The. plaintiff was the mortgagee 
of a certain property. This property was 
sold in execution of a decree for rent thereof 
and the sale-proceeds after the satisfaction 
of the rent-decree were in deposit in the 
Court to the credit of the . owner of the 
property. 

The property was attached by the 
defendants Nos. 2 and 3 in execution of a 
money-decree but before the attachment 
order was promulgated it bad been mortgaged 
to the plaintiff. It was found by the Courts 
below that this mortgage was after the 
attachment order had been made by the 
Munsif. The plaintiff brought a suit for a 
mortgage-decree and claimed to have it 
satisfied by the sale-proceeds in deposit. 
The defendants Nos. 2 and 3 contested the 
suit on the ground that the mortgage to the 
plaintiff was void as it was made after they 
had attached the property, their case being 
that it was after the promulgation of the at- 
tachment order tliat the mortgage was effected. 
The lower Courts, holding that the mortgage 
was effected before the promulgation of the 
attachment order, decreed the plaintiff’s 
suit. The defendants appealed and the 
main point argued in the appeal was that 
as the mortgage was effected after the 
Jlunsif passed the orders for attachment, 
the mortgage was voidable as against the 
defendants, tlie attaching decree-holders. 

Bahu Brojendranath Chatterjee^ for the 
Appellant:— Order made by a Court of Law 
takes effect from the date of the orders, 
and not from the date wlien it is communi- 
cated or promulgated. It has been held 
that an order for stay of execution made by 
the High Court takes effect as soon as the 
order is made, and not when it i.s communi- 
cated, so a sale lield by the lower Court in 
execution befiuc the communication, but 
after the order for stay of execution has 
been made, is void. 17-/^ Jlnhim Chand Bold 
v. Kaiiudauivid Singh (1), Sati Xath Sikdar 
v. Rafaumani Naskar (2) and Ramancdhan 
Chrfly V. Arutiorhahnn Chrftu (3). 

When a Court passes an order of injunction, 
tlie ordtM’ is effective as soon n.s it is made, 
no matter wlien it is pionuilgated,— rf-Ze 


(l) .33 (’. 927: 3 (’. L. .1. Ii7. 

(:3 1 [ hul. ('ii< M S. i:, (’. I,. 

(3) 22 In.l, (’lis. 99; (1914) M. \V. N. 4n; lo M 
T. 151: It; M. L. .1, L7‘ ; 1 L. W. 12; 38 Al. 700. 
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S 1 M.U 0 S LAL BUAKaT ^ less made for the purpose of clearing oS 

Kerr on Injauchon, 3rd Ed^P^g . - t 


Jo^eS—n/page 1821 . Woodrp^ on 

Injniiction, pages h4 and 90. 

The order attaching a property is^m 
effect an' order of injunction upon e 
indgment-dehtor forbidding him to alienate 
Jhe property. The essential time in su j 
an order is the date when it is made, and 
not the date when it is proclaimed by beat 
bfdrnm. The judgment-debtor might by 
various means induce the Court peons to 
delay in serving the attachment order and 
in the meantime might transfer the property 
to defraud the attaching decree-holder. In 
order to avoid this, the Legislature has 
enacted in Order XXI, rule 54, Civil rr 
cedureCodeof 1908, that an attachment 
shall he made by an order prohibiting the 
judgment- debtor from transferring or 
charging the property” and in section 
64, it lays down that where an attachnent 
has been made, any private transfer of 
the property attached shall be void as 
against all claims enforceable under the 
attachment. The rule of law laid down in 
the old Code of 1882, in section 27^1, has 
been changed. Tn section 276, Civil^ Pro- 
cedure Code. 1882, the language was, when 
an attachment has been made by actual 
seizure or written order duly intimated and 
made known in manner aforesaid, any pri- 
vate alienation, etc., shall be void, etc.,” but 

in section 64 of the Civil Procedure Code ot 
1908, the language ^is altogether different and 
it distinctly says, “private alienation shall be 
void after the attachiient has been matte'' and 
how an attachment is made is stated in 
Order XXI, rule 54, i.e.,by an order prohibit- 
ing the judgment-debtor from transferring 
or changing, and not by the promulgation of 

the order. 


[Roe, J. — Is there anything in the state- 
ment of the objects and reasons in passing 
the Act to show such a change ?] 

The statement as to the objects and 
reasons ’ is not relevant for the purpose of 
construing a section of the Act; such state- 
ment forms no part of the Act and may be 
misleading. The language of section 64 and 
Order XXT, rule54, is clear. Why should 
the Legislature change the language of sec- 
tion 276, Civil Procedure Code of 1882, which 
is not ambiguous, if it did not intend to 
change the law? A change of language, 


*1*V*'^W AW* 5- -- A , 

ambiguity, is an indication of the Legis- 
lature’s intention to change the law. The 
English rule of law supports my contention. 
Annual Practice, Order XLTI, rule 3, 
and Halsbury’s Laws of England, Volume 18, 

page 206. , . i j • i 

The District Judge has not decided a point 

in the case which was a pure question of law, 

viz.y another decree-holder attached this 

property before the mortgage hut he 

applied for rateable distribution in execution 

of my decree, so the mortgage being void as 

against bis claims is also void as against 

mine. . . i • .u 

[Roe, J.— This point was not raised in the 

lower Appellate Court and I would not allow 

it to be raised here.] / i • 

Babu Jtam Chandra Mozumdar, (with him 

Gonranga Nath Ba7ierjee)y for the Respondent. 
-The old law still holds good: there has been 
M change by the new Civil Procedure Code. 
An attachment is completed by promulgation 
of the order of attachment. If the attach- 
ment becomes effective from the date of the 
order of attachmenr, then a decree-holder 
will be able to restrain any alienation ot tbe 
attached property by the judgment-debtor 
for an indefinite time; for a decree-holder 
after getting the attachment order may 
not depo. 9 it process-fee for the service or 
promulgation of the aUachment order 
There are numerous decisions to the ettect 
that attachment is only effective after its 
promulgation. It is not reasonable to sup- 
pose that the Legislature did not consider 
these decisions when enacting section 64 and 
Order XXI, role 54. Order XX .rule 54 
should be read as a whole. Clauses (.1 1 and 
of rule 54, when taken together, show that 
an attachment takes effect after it has been 

^'’Sersl 53 and 55 of Order XXI all show 
that attachment is made by the issue of 
notice of the attachment order, and not by 
the mere order recorded by the Court in 

its order sheet. 

An attachment order might be effective 

against the judgment-debtor from the date 

of the orders but as against bona fide trans- 
ferees, it is not effective until it is proclaimed. 
Referred to Appendix E, Ko. 24. 

Mr Boiendranath Chatterjec, in reply.— 1 am 
tbankful'tomy learned friend for referring to 

Appendix E,No. 24. That shows that the 



^8 INDIAN OASES, 

SIMSrOK LAL DBA&'AT V, RADHARAMAN KAILADUA 



mAkes BO distinction between the jndgment- 
debtor and the transferees from him in re* 
gard to the effect of an attachment order. 
A person in purchasing a property is expected 
to make enquiries and it is not ditficoltfora 
purchaser to learn on inquiry that the pro- 
perty is under attachment. If the contention 
of the other side prevails, then the attaching 
decree-holder may very easily be defraud- 
ed. Rules 52,53 and 55 in Order XXI when 
compared with rule 54 support rty conten- 
tion; if the Legislature meant that in regard 
to immoveable property, attachment is to be 
made by promulgation of the order of 
attachment, it would have used appropriate 
language as it lias done in rules 52, 53 and 
55 with regard to attachment of property 
mentioned therein. As regards the argument 
that the decree-holder might, by not paying 
tlie process-fee after the attachment order, 
restrain alienation for an indefinite 
time, the obvious answer is that when 
the decree-holder will make such a default, 
his application for execution will be dismiss- 
ed by Court and the attafhraent will there- 
upon cease, vide Order XXI, rule 57. 

JUDGMENT. — The sole question of law 
involved in this case is, it being proved 
that a transfer of property was made to 
the prejudice of the decree-holder between 
the date of the order by a Munsif for an 
attachment of the property transferred and 
the date of the promulgation of that order, 
is that alienation void in so far as it affects 
the attaching decree-holder. I have no 
doubt that under section 27(3 of the old 
Code (and this is admitted by the learned 
Vakil for the appellant) an attachment is 
not a good attachment unless it has been 
duly intimated and made known.” 1 am 
asked to hold tliat from section 64 of the 
new Code of Civil Procedure, the words 
"duly intimated and made known” have 
been deliberately omitted and the law 
changed. I cannot believe that such a 
change could have been made in the law 

without some explanation nf the ciiangc in 

the statement of objects and rea.'ions. The 
law as it now stands is no less clear than it 

was in the old Code. Section 64 sets forth 
the effect of an attachment. In Older XXI 
rule 54, Civil Procedure Code, the method" of 
making attachment i.s descrtt)ed. 

For the appellant it is urged that clause 1 


of rule 54 is complete in itself and that the 
attachment should come into effect from the 
date of the making of the order. For tliA 
respondent it is urged that rule 5J, should 
be read as a whole, and that attachment 
cannot be said to have taken effect until 
the provisions of the section as a whole 
have been complied with. It is settled law 
that unless the whole of the provisions of 
rule 54 have been complied with, the 
attachment is not effective. I cannot 
conceive it possible that an attachment 
may be effective from the date of the Court’s 
order if that order is in due course 
promulgated, and ineffective altogether if 
sttbseiuent to the Court’s order there is a 
failure to lawfully promulgate the order, 
I hold that inasmuch as the order of 
attachment is not effective until it has been 
duly promulgated, such an order takes effect 
only from the date of the actual promulga- 
tion. On this point the appeal must fail. 
It has been furthpi* urged that the lower 
Court has refused to consider the effect of 
certain proceedings taken in respect to 
another decree by a person named Prosanna. 
There is no mention whatever of any argu- 
ment before the learned District Judge or 
of any suggestion in that Court that the 
proceedings in the case of Prosanna affected 
in any degree the merits of the present case. 
The learned Judge has distinctly said that 
two points only were urged before him. 
That statement is a statement behind which 
the appellant cannot go. It was not in the 
lower Appellate Court argued that 

Prosanna’s proceedings affected the present 

case. I cannot allow the point to be raised 
now before me. 

The appeal is dismissed with costs. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Appsal Suit No. 113 op 1910. 

October 27, 1915. 

fr«e.rf:-Sir John Wallis Kx., Chief Justice, 
and Mr. Jnstice Seshagin Aiyar. 

The SEORKTARr of STATE for INDIA 

■ IN COUNCIL, REPRESENTED BY THE 

COLLECTOR of VIZAGAPATAM— 
Defendant — Appellant 


versus 

Maharajah Sir VKNKATA SWETHA 
OHALAPATTl RANGA RAO BAHADUR 
QARU, K. c. I. B. MAHARAJA of BOBBILI 

—Plaintiff— Respondent. 

Water cess ’’Mndras Irrigation Cess 
1866)-‘Birer helonging to Government -Bed and 

hanks belonging to zemmd&T-Cess, 
feiture of zemindari-Zemindar under obligation to 
snpply vMter free-Bight of Government to levgmhi- 

Whera both the banks and the bed of a portion 
of a river belong to a zemindar, that portion of the 
river does not belong to the Government so as to 
ivarrant the levy of water-cess under Act \ it ot 

1865. [p. 290, col. l.J in pi, 

Bush V. Tfowbriige IVofcmwls Co , 

App. 459, 44 L. J. Ch. 6«; 33 L. T. 137 23 . 

E: 641; Uon v. Fishmongers' Compaui/, (1876) 1 App. 

Cas 662 at p. 673, 46 L. J. Ch. 68, 35 L. T. 569, 25 W. 
n. 165; Orr-Ewing V. Colqnhoun, {1877} 2 App. Cas. 

^^The^ Government succeeding to the rights and 
obligations of a zemindar on forfeiture is not Preclud- 
ed from levying water-cess by reason only of the 
fact that the zemindar was under an obligation to sup- 
ply -water free of charge, [p. 283, col. 2; p. 28- ^ -J 
Appeal against the decree of the District 
Court of Vizagapatam, in Original suit 

No. 2 of 1908. , A 11 A 

The Government Pleader, for the Appellant. 

Messrs. F. Bamesam and B. N. Sarma, 
for the Respondent. 

This appeal coming on for hearing on 
the 19th December 1912, the Court (Sir 
Arnold White. C. J., and Oldfield, J.) made 

the following 

ORDER.— In the view the learned Judge 
took of this case it was not necessary for 

him to come to a finding upon the question 

raised in the second issue, whether the 
Suvarnamuki river belonged to Government. 
We cannot dispose ol thisappealsatisfactoi^y 
without a finding on that question. We 
accordingly send back the case to the 
District Judge and direct him to record 
a finding as to whether the Suvarnamaki 

river belongs to the Government. 

We also ask him for findings on the 

following questions:— 


(1) Whether the 160 acres in respect of^ 

which the Government claim the right .tf? 
levy water-cess were at the time of ,t^e. 

Permanent Settlement taken into., ac^quqt; 
as wet land for the purposes of the Settle^; 

raent. * 

(2) Whether subsequently to the Pernj^-, 

nent Settlement there has been an eriga^-. 
ment with the Government under whigh, 
the plaintiff has become entitled to irrigation 
free of separate charge as regards these. 

160 acres. 

Eresh evidence may be adduced by either 
party. The finding will be returned within 
two months from the date of receipt of 
this order, and seven days will be allowed 
for filing objections to the finding. 

In compliance with the above order of 
this Court, the District Judge of Vizagapatam 
submitted the following 

FINDING.— The suit has been remanded 
for findings upon three issues viz,:— _ • 

The first part of issue 11 as originally 

framed: — 

Whether the Suvarnamuki river belongs 
to Government; and 2 additional issues: 


fi) Whether the 160 acres in respect of 
which the Government claim the right to 
levy water-cess were at the time of the 
Permanent Settlement taken into account 
as wet land for the purposes of the 

Settlement; and 

(u) Whether subsequently tothe Permanent 
Settlement there has been an engagement 
with the Government under which the 
plaintiff has become entitled to irrigation 
free of separate charge as regards these 

160 acres. 

(2) No fresh oral evidence has been 
adduced as regards the first of these 3 
issues. It is admitted by the Government 
Pleader for the defendant that the 
Suvarnamuki river rises in z-inindari land 
and flows through zeniindari land up to the 
suit village of Narainapuram The only 
lands abutting the river in which Govern- 
ment have any interest are a few unimportant 
service inams (see the list Exhibit G) m 
which G ivernmeiit • claims reversionary 
rights. The determination of the issue 
has been treated as a matter of kw to 
be decided on the undisputed facts. Plamtril 
relies on the judgment of Sankarsn 
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J., in Secretary of ^fafe v. KanvapalU Janahi- 
ramayya (1) and on Secretary rf State for 
India v. Kanuapalli Vi'nkataratnammah (2) 
in support of his contention that the river 
does not belong to Government, while the 
Government Pleader for the defendant relies 
upon the cases of Robeit Fischer Secretary 
of State for I)idia(S) Knnduhnri Mai alakshnam^ 
magarn v. Secretary of State (4), Secretary 
of State for India v. Steam i F authesivarar 
(5) and Secretary of State for India v. 
Amhalai'ana Pandora Sannadhi (6) in sup- 
port of the opposite view. 

(3)1 may perhaps repeat the obseivation 
made in my judgment in this suit that 
plaintiff in the plaint has nowhere claimed 
the ownership of the Suvarnamuki river 
or any part of it. He did not even claim 
ownership of the Sekharapalli channel, as 
his case was that tliat channel was con- 
structed by an ancient zeau’nrfffr of Palakonda 
to whom plaintiff’s predecessor-in-title pave 
up the land for the channel in accordance 
with an alleged custom and understanding, 
whereby the land for the channel was 
given up in exchange for the right to 
take water. For plaintiff it is urged that 
plaintiff laid no claim to the Suvarramuki 
river, as, in Kxhibit D, tlie Collector's 
demand for water cess was based upon 
the ownership of the channel and not of the 
river, and it is contended that the faefs 
necessaiy to support a claim of owisersliip are 
sufficiently stated in paragraph 5 of the plaint. 
It is there only stated that the river passes 
through villages belonging to Merangi and 
Bobbin Estates and nothing is said about 
the ownership of the bed and banks of the 
river. A few of plaintiff’s witnes.'^es (originally 
examined; were asked questions to show 
that the Suvarnamuki river Hows through 
zemimlari lands and is not tidal nor navigable, 
but beyond doing that plaintiff made no 
attempt to show that the river or any part 

of it belongs to him. It may he here 

(1) 18 Ind. Cas, 770; 21 M. L. J. R05; 13 M. L. T. 
235; (1913) M. \V. N. 225; 37 M. 322. 

(2) 15 Ind. Cas. 594; (1012 M. W. X. 7/1 23 M 
L, J. 109; 37 M. 369 , ;'c. 


(3) 2rnd, Ca£. 325;32M.]lj, ,j M L. 1 MO- JO 
L. J. 131. 

(4) 3 Ind. Cai.67i 34 M; 295; S M. L. 1. 380, (lOl'l) 

M. W.N.595;20iM.L.J.823. ^ 


(5) C Jnd. Cas. 199.- 34 M. 21; 7 M L T 
h. (1910) M.W.X. 405. 

(6) 8 Ind Cas. 357; 34 M. 3C0; 9 M. L. T, 
IVN. 119. 


407; 20 M. 
47; (1910) 


mentioned that neither the area covered by 
the bed of the Suvarnamuki river nor that 
covered, hy the bed of the Sekharapalli 
channel is entered in the hakikat account 
of 1801 (Exhibit I). It seems reasonable 

to infer therefrom that at that time 
neither area was regarded as belonging to 
Narainapuram village, especially avS it was 
thought necessary to include the areas 
covered by tanks in the account. The facts 
as to the nature of the territory through 
which the Suvarnamuki flows are undisputed. 
It only remains to be decided whethet in 
law and on the decided cases quoted above 
the river must be held to be a river 
belonging to Government or not. 

4. Section 2 of Act III of 1905 declares 

that “the bed of the sea and of rivers, 

streams and water-courses and all stand- 
ing and flowing water save in so far 

as the same are the property of any 

zemindar or inamdar are and are 

hereby declared to be the property of 

Government, subject always to all 

the rights of way and other public rights 
and to the natural and easement rights of 
other landowners and all the customary 
rights legally subsisting”. The Act is 
declaratory of the law and I think it is 
clear that in cases of disputed ownership, 
it has the effect cf throwing the onus of 
proof upon the zemindar, inamdar or other 
person who claims owner.ship of a river, 
stream or channel. Applying the section to 
llie Vamsadhara river, Miller and Mnnro, 
JJ.,heldin/Can(/«A*H/( Mahalahhmamvta Garu 
v. Srerctary of State (4) that that river belongs 
to Government. They held that owners of 
land on the banks of the river do not 
own the water and that the river belongs 
to Government even thougli the bed may 
be ve.sted in the owners of the land along 
the banks It was also held that even 
thougli fur a portion of its course the land 
owners on either bank of the Vamsadhara 
may have proprietary rights in the banks 
and bed, that would not prevent the river 
belonging to Government within the meaning 
of Act VJI uf 1S65. The Vamsadhara 
river rises in this District in the Jeypore 
zemindari, runsforsome considerable distance 
tlirougli tlie flow's for a small 

portion of its course through ryofwari land 
and then passes through the Urlam remin* 
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dan. In so far as the Vamsadhara rises 
and flows for a coiKsiderable part of its 
course through zemindari lands, the facts 
are exactly parallel to those' of the 
Suvarnamuki. The latter river also flows 
for some miles through the Government 
taluq of Palakonda after leaving the Bobbili 
zemindari. The river then joins the 
Nagavalli. The cases of the two rivers are, 
therefore, also similar in that both pass 
throngh ryntwari land at one stage of their 
course. 

5. The view taken by Miller and Munro, 
JJ., in the above case is adhered to by 
Miller, J., in Secretary of Stats v. KannpalU 
Jankiramayya (1) and in his judgment 
Miller, J., mentions that that judgment has 
been followed in another case [Secretary of 
State V. Ambalacam Fandara Sannvlhi (6).] 

6. Robert Fischer v. Secretary of Stafei'^) deals 
with the paramount right of control of 
Government in natural rivers and streams. 
And it is authority for the view that 
such right of control is independent of the 
ownerships of the beds of the rivers or streams 
and exists alike, whether the interest 
affected is that of ryotmri tenants or of 
holders of proprietary estates. It may be 
said to'support the view taken in Kandnknrl 
Makalahhmamma Guru v. Secrefuryof Stafe{4!) 
in so far as the paramount right of control 
connotes ownership of the thing controlled. 
But I think Robert Fischer v. Secretary 
Of State (3) is hardly in point on the 
question of ownership. It was not referred 
to in Kandukuri Mahalakshmamma Garu v. 
Secretary of State (4). The other two cases 
cited for the defendant also appear to me 
to deal rather with the right to levy 
cess than the question of ownership, 

7. The plaintiff relies upon the judgment 
of Sankaran Nair, J., in Secretary of Slate 
V. Kannapalli Janahiraniayya (1) as showing 
that the Suvarnamuki cannot be a river 
belonging to Government, Sankaran Nair, 
J., holds that rivers like the Vamsadhara 
(and the Suvarnamuki is entirely similar 
to the Vamsadhara is already pointed out), 
in so far as the> lie in zemindaris when 
the zemindar own the beds and banks 
of the stream or rivers) cannot be called 
streams or rivers belonging to Govern- 
ment,” on the principle that the person 
•who owns the beds, banks and water owns 
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the river and because by the customary 
law of the country, water belongs to the 
owners of the estates through which it 
passes subject to the claims of owners be- 
low. His Lordship does not agree with the 

argument based upon Act III of 1905 
at page 303 of 34 M. 295 

and holds that that Act does not 

support the view that the waters of the 
Vamsadhara and consequently ' the river 
itself belong to Government: * The Act only 
declares that the water is Government pro- 
perty ; but the river does not thereby 
become so.” He is of opinion that the 
word.s river or stream belonging toGovern- 
ment” in section 1 of Act VII of 1P65 
include only cases where Government have 
proprietary interest in the bed of or land 
adjacent to a river i.e.y in ryotwari 
districts where no mirasi or corresponding 
right prevails, but exclude rivers and 
streams in zemindaris and inams or ad- 
jacent to them. Act III of 1905 cannot, 
he holds, be used to interpret Act V’Tl of 
1865 and ha.s not the effect of making 
the river (t. e., the Vamsadliara) or the 
water therein Government property. The 
case of Secretary of State v Kannapalli Ven^ 
kataratiiammah (2) does not, I think, help 
plaintiff. As I understand the judgment, the 
channel then in question was found to be 
included in an old grant of 1767 by 
the brother of the then Rajah of Viziana* 
garara. The inam was recognized by 
Government in 1867 and the High Court 
held that there was no intention at any 
time to derogate from the grant of 1767, 
so that the grant of the channel also was 
recognized. Apparently by way of explaining 
the action of Government, the Honourable 
the Judges observe that the channel was 
not one which passed through any Govern- 
ment property before reaching the suit 
village, that it was not connected with 
any Government system of irrigation, nor 
controlled by Government to any appreciable 
extent. The channel was, therefore, one of 
those which fell within the saving clause 
of section 2 of Act III of 1905. The 

Urlam case is not referred to by the 
Honourable the Judges in their judg- 
ment. 

S. Of the two views contained in Kand/fknri 
Mail ‘lahhmamma Garu v, Secrefanjof Slate (4) 
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and S^crelaru of State v. Kannapalli Janakira- 

mayya (1) I think I mast follow the former, as 

Kanduhm Malalahhmamma Gam v. 'hecrefaJk 
of State (4) has been fol owed 
by another Bench of the High Conrt and 

therefore, carries with it the bf ° 
authority as compared with the latte 
prononncement. Here, as in the case o 
the Vamsadhara, there is no proof that 
the waters of the Savarnamuki belong to 
any one else except the Government There 
i 3 no evidence that the bed of the riven 
belongs to the plaintiff nr any other r mmdar 
or imeiJar, tlioagh it is not disputed that 
the land on either side is ^enumian land 
and is plaintiff’s land in so far as the 
Savarnamuki lies in Narainapuram village 
But adopting the argument in KaMu^ 
Mahalahlimamnia Guru y. becretanj f ^ 

(4) the owners of the land on the banks do 
not own the water or the river. And 1, 
therefore, find that the Savarnamuki river 
belongs to Government. ^ ^ , 

\$t additional imc 


Itfolbw?, therefore, that thesuit lands were 
not taken into account at the Permanent 
Settlement. And I find accordingly upon the 
1st additional issue remanded to me tor a 

finding. 

13. 2nd addifioual issHt:~li is evident 
from' Exhibit C that from some time prior 
to 1814 the village of Narainapuram was 
getting a supply from the channel through 
5 pimathas (sluices). The Palakniida 
zemindar had constructed the channel and 
was then the owner of it. The Palakonda 
Zemiudari was forfeited to Government in 
1-33 The estate was managed by the 

Collector till 1843, when it was 
Messrs. Arbuthnot and Co., till Ibd-, 
After that the estate was again taken 
under Government management (District 
Gazetteer, page 289). No charge for water- 
cess was made for the whole period from 
1833 up to 1907. The plaintiff has now 

4 sluices and tlie E.xhibits D series and 
II show that plaintiff was allowed to 
erect masonry sluices at his own cost in 
accordance with the Executive Engineer’s 
recommendations based upon old records. A 
grant or agreement as between the Palakonda 
^emindar and the plaintiff’s predecessor is 
clearly to be inferred from Exhibit C 


and I think the Government must be taken to-, 
have succeeded to the Palakonda zemndar^s 
rights in the channel in 1833 subject to 
the plaintiff’s right. I would, therefore, 
hold that subsequent to the Permanent 
Settlement there was an implied engag^ 
menl by Government to supply the plaintiff 
Avith water from the channel as before the 
forfeiture of the Palakonda Zemindari. The 
Government Pleader quotes and relies upon 
Baia Sarpat Singh Deo v. Kasiram Singh Deo 
(7) and Jehan Kadrv. Afsar Baku (8) as show- 
ing that by the forfeiture all the Parakonda 
zemndar's rights were swept away. I do 
not think these cases have any application 
to the facts of this case. The Govern- 
ment in this case as a matter of fact con-, 
tinued to recognize plaintiff aright to take the 
Avater of the channel without question even 
after the forfeiture ofthe Palakonda Zemiwdart 
Jor a period of over 70 years. I am, therefore, 
of opinion that an engagement between 
plaintiff and the Government is to be implied 
from the facts of the case that plaintiff is to 
be allowed to continue to take the water of 
the channel through the existing four sluices 
for the purpose of irrigating the suit area 
free of separate charge. That will be my 
finding upon the 2nd additional issue. 

This appeal coming on for final hearing, 
after the return of the finding of the lower 
Court on the issues referred by this Conrt 
for trial, and having stood ^ over for 
consideration till the 1/th April 1914, the 
Court (Sir Arnold White, 0. J., and Oldfield, 

J ) delivered the following 

JUDGMENT. 

Whitl, C. J.— The material facts for the 
purposes of this appeal are stated in the 
judgment of my learned brother which I have 
had the advantage of reading. I need not 
repeat them. 

Before disposing of the appeal we thought 
it desirable to nsk the District Judge for 
findings on two additional i.ssues. They are 

In these terms: 

(/) Wliether the 160 acres in respect of 
whicli the Government claim the right to 
levy water-cess were at the time of the 
' Permanent Settlement taken into account as 
' wet land for the purposes of the Settlement; 

and 


l7) II C. W. X. (155. 

(8) 12 U. 1: 12 1. 124: 9 Tnd. Jur. 322; 4 Sar. P,.. . 

C. -T. 030; Rafiqac Jackscn’-; ?. C. No. 01. 
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(ii) Whether subsequeBtly to the 
Permanent Settlement there has been 
an engagement with the Government under 
which the plaintiff has become entitled to 
irrigation free of separate charge as regards 
these 160 acres. 

The learned Judge gave the plaintiff a 
decree for the amounts paid under protest. 
He was of opinion that in 1833, when the 
Palakonda iemindari was forfeited to 
Government, the title of Government was 
subject to any rights already acquired. 

On the 2nd additional issue the learned 
Judge finds; 'It is evident from Exhibit 
C that from some time prior to lSi4 the 
« village of Naraiuapuram was getting a supply 
from the channel through five punathas 
(sluices). The Palakonda zemindar had 
constructed the channel and was then the 
owner of it. The Palakonda zemindari was 
forfeited to Government in 1833. The estate 
was managed by the Collector till 1846, when 
it was leased to Messrs. Arbuthnot and Co. 
till 1892. After that the estate was again 
taken under Government management (Dis- 
trict Gazetteer, page 289). No charge for 
water-cess was made for the whole period 
from 1833 up to 1907. The plaintiff has 
now four sluices and the Exhibits E series 
and Ii show the plaintiff was allowed to 
erect masonry sluices at his own cost in 
accordance with the Executive Engineer’s 
recommendations based upon old records. A 
grant or agreement as between the Palakonda 
zemindar and the plaintiff’s predecessor is 
clearly to be inferred from Exhibits C and I 
think the Government must be taken to have 
succeeded to the Palakonda zemindar's rights 
in the channel in 1833 subject to the plaintiff’s 
right. I would, therefore, hold that subsequent 
to the Permanent Settlement there was an 
implied engagement by Government to 
supply the plaintiff with water from the 
channel as before the forfeiture of the 

Palakonda zmindari I 

am, therefore, of opinion that an engagement 
between plaintiff and the Government is 
to be implied from the facts of the case that 
plaintiff is to be allowed to continue to take 
the water of the channel through the existing 
four sluices for the purpose of irrigating the 
suit area free of separate charge.” 

It seems to me thatthe right of Government 
with reference to the levying of a separate 


tax for the use of the water which irrigates v, 
these lands is independent of the question .. 
whether Government, as standing in the 
shoes of the Palakonda jemjWar, are under ^ 
any obligation to supply water for the lands 
in question, and dependsuponthe construction 
of Act VII of 1865. This Act conferred on, , 
or recognised in. Government a right to levy 
a separate tax for water. Under the Act the ' 
only limitation to the right to levy the tax, if » 
the conditions of section 1 are satisfied, is to 
be found in the proviso — that is, an engagement^ 
with Government by virtue of which the 
landholder is entitled to irrigation free of 
separate charge. If there is an engagement’, 
no tax can be imposed for the use of water to 
the extent covered by the engagement, it 
seems to me that, if the case comes within 
the four corners of the Act, Government in 
its capacity of tax-gatherer can levy the 
separate tax. Assuming that Government 
are under an obligation to continue to supply 
water for the irrigation of these particular 
lands by reason of the fact that the 
Palakonda zemindar was under thisobligation 
when his lands were forfeited to Government, 
it does not follow that Government are not 
entitled to levy a tax for the use of the water. 
This question must depend on whether there, 
has been an engagement within the meaning 
of the Act. 

The engagement, in my opinion, must be a 
subsisting engagement when the Act came 
into force, but acts or omissions since the 
Act may be evidence of such an engagement. 

In my opinion it must be an engagement, 
express or implied, with Government, i am 
not prepared to infer from the fact that 
Government did not seek to levy a separate 
tax from 1865 to 1907 that there was, when 
the Act came into operation, a subsisting en- 
gagement between the plaintiff and 
Government within the meaning of the 

Act. 

I am unable to accept the finding of the 
District Judge that subsequently to the 
Permanent Settlement there has been an 
engagement. 

I now pass to the finding on the 1st 
additional issue. This issue raises the question 
whether there was an engagement at the- 
time of the Permanent Settlement. The 
finding of the learned Judge is in the negative. 

I have had some doubt as to whether this. 
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finding is right. If it is proved that the 
whole or anj' portion of these 160 a^res were 
taken into account when the Permanent 
Settlement was made, this, in ray opinion, 

would constitute an engagement nt the tune 

of the Settlement within the meaning of the 
Act. It is, however, for the plaintiff to 
establish this. One cannot expect the 
evidence as to what happened in 1802 to be 
of a very precise and circumstantial character. 
Although it is now admitted that the 
channel was constructed before the date of 
the Permanent Settlement, I do not think 
that Government were aware of ^ 

when they first imposed the in 
In a report dated 7th March 1907 (Exhibit 
X),the Deputy Tahsildar wrote: It is 
presumable that the channel did not exist 
at the time of the Permanent Settlement 
but was dug .some time between 1801 and 
1824, unless the zemindar could show 
anything to the contrary.” It is, of course, 
possible that Government would not have 
imposed this separate tax 30 years after the 
Act came into operation, if they had been 
aware that the channel was in existence at 
the time of the Permanent Settlement. I 
feel there is force in the contention that 

as the channel was in exi.stence on the date 

of the Permanent Settlement in 1802 
and as the lands in fiuestiim were in 
fact irrigated as wet lands in 1814 (this 
appears to be established by Kxbibit C) it 
is a legitimate inference, as a matter of 
evidence, that these lands were at tlie time of 
the Permanent Settlement taken into account 
as wet lands for the purposes of tiie Settl(*ment 
On the other band, we have the fact that 
the Permanent Settlement account (Kxliil-it 1) 
does not mention the channel as a source 
of irrigation. On the whole 1 am not pre- 
pared to differ from the comdnsion of fact 
at which the District Judge and my learned 
brother have arrived, that these lands wore 
not taken into account as wet lands for 
the purposes of the Settlement. The case 
will be posted for fiirlliHr consideration 
with reference to the lirst part of the 
second issue as originally framed. 

OlufIKLI), J.— In this case plaintilf-respond- 
ent sued for a refund of waiei'-tax colleeted 
from him hy (jovemiiient, the deleiidant- 
appellant, for f'idi DU7 and for a 
declaration that the cultivation in question 


was entitled to free irrigation in future. 
The lower Court decreed in his favour and 
has found on remand that ‘ an engagement 
between plaintiff and Government is to be 
implied from the facts of the case that 
plaintiff is to be allowed to continue to 
take the water through the existing four 
sluices for the purpose of irrigating the suit 
area free of a separate charge.*’ This finding 
was reached on the second of the two 
additional issues remanded, whether 
subsequently to the Permanent Settlement 
there has been an engagement with Govern- 
ment, under which plaintiff has become 
entitled to irrigate free cf charge as regards 
these 160 acres.” 

The material facts on this part of the 
case are that the suit land is part of 
Narainapuram village in the plaintiff’s 
zemindan of Bobbili and is irrigated by the 
Sekharapalli channel. The pleadings in this 
case are not clear as to whether this channel 
w'as constructed before orafter the Permanent 
Settlement (1802) and in fact they indicate 
that they were drafted on both aides under 
the impre.ssion that it was constructed after 
it. But the lower Court refers to the channel 
as constructed between 1690 and 1780 on 
the strength (.f evidence in a connected 
suit; Exhibit Illu indicates a date before 
1801 and the learned Government Pleader 
is not prepared to contest the point. The 
channel was constructed hy the Palakonda 
zemindar to irrigate Palakonda land. But 
Bobbili land was utili/.ed for its course, so 
far as it was adjacent to the suit 160 acres. 
Suh'equently in . 8-3 • the Palakonda zemi7^dari 
was forfeited to Government. In 1907 
Govenmientdiscovored that there were about 
1,200 acres irrigated out of an actual area 
of about 4.2.3') acres in the whole village, 
although in the Permanent Settlement only 
1-28 acres had been treated as irrigated cut 
of a total of about 950 acres for the purpose 
of estimating the assets on which the 
had been calculated. The charge 
now ill dispute was accordingly levied on 
the 160 acres ina’gated by the channel on 
the assumption, the grounds for which will 
he ili.M-ussed, that this area came under 
ir'igatitiii at a later date. The contention 
inaler coiisideiation, on w hich the lower Court 
has foul'd in nlaiiititVs favour, is that it 
is exempt fioin charge in virtue of RQ 
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engagement between Government and tbe 
z&niindart such as is contemplated in section 1 
(6), Act VIE of 1865. It held that such 
an engagement arose by implication at some 
time between the Permanent Settlement and 
the forfeiture. 

This engagement is referred to in the 
plaint, if at all, as ’the understanding and 
agreement between plaintiff’s predecessor in- 
title and the Palakoncla zemindnri and 
latterly between plaintiff’s predece.ssors-in- 
title and plaintiff on the one hand and the 
Government on the other.” The lower 
Court’s finding on remand is that ‘ a grant 
or agreement is clearly to be inferred from 
Exhibit C and that Government must be held 
to have succeeded to the Palakonda zprnindnri 
rights in the channel subject to plaintiff’s 
right,” and, therefore, that an engagement 
between plaintiff and Government is to he 
implied from the facts of the case that 
plaintiff is to be allowed to continue to 
take the water of the channel for the 
purpose of irrigating the existing suit land 
free of separate charge.” 

This finding involves, 

(1) that there was a grant or agree- 
ment as between Palakonda and plain- 
tiff, 

(2) that Government succeeded to the 
former’s obligation. The learned District 
Judge relied on Exhibit 0 as establishing 
the first point. But Exhibit C is only an 
order by the zemiruJar of Palakonda in 
1814 to one Tammana to have the channel 
repaired, to see to the irrigation under it 
and to pay himself and his assistants for 
doing so out of grain and money 
to be collected from villages under it 
not including Narainapuram, the suit village. 
There is nothing regarding the liability to or 
exemption from water charge of any village; 
and this document, therefore, contain.^ nothing 
either supporting or contradicting plaintiff’s 
case that Palakonda ever granted free irri- 
gation to his land or undertook to provide 
it. It could moreover show at most that 
Palakonda undertook to provide irritration 
under the ebanrel, not whether that irrigation 
should be free nr charged for by Government. 
Another portion of the evidence has also 
been referred to, though the lower Court 
does not deal with it in this connection, 
that regarding the conditions, on which 
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land for the course of the charnel was 
originally obtained. In paragraph 7 cf 
the original judgment, Exhibits HE and 
IV are relied on as showing that the land 
was not given by the zemindar^ plaintiff’s 
predecessor, but by certain inamdan^ and 
that, as they received compensation for it 
in the shape of land in Palakonda, there 
is no reavSon for supposing that the 
zemindar received compensation (as plaintiff 
contends) in the shape of free supply of 
water. Plaintiff’s answer to this is that 
other land besides that referred to in 
Exhibits III and IV was taken for the 
channel, part of which, as the references 
to the character of the holdings adjacent to 
it in the evidence of 14th and perhaps 
Sth plaintiff’s witr esses show, was probably 
jiroyaii and, tlierefore, the property of 
the zemindar; and the learned Govern- 
ment Pleader does not dispute the fact. 
But, if .some land taken was the zemindar's^ 
that goes very little way towards proof 
that he received compensation for it in the 
manner alleged. There would be nothing 
improbable in his giving up the small 
extent in question (the whole channel 
apparently occupies only about 2 acres 
in ^a^ainapuram) for nothing as an act 
of courtesy to a neighbour. Speculation 
as to promises made and the balance of 
advantage contemplated over a hundred 
years back must be fruitless. Only one 
observation is justified. There is no reason 
for supposing, and it cannot be assumed, 
that at the remote date in question the 
right of Palakonda or any ultimate right 
of Government to charge for water was 
present to the minds of those concerned 
or was provided for in any agreement 
between them. 

Noxt, even if any grant or undertaking re- 
garding free irrigation by Palakonda had been 
establislied, it would still be impossible to 
follow tlie lower Court in the next sten in its 
argument and infer the engagement between 
Government and plaintiff from the for- 
mer’.'^ succession to the obligations of 
the latter. This inference is, of course, 
indeppodent of the aT-gnment based on the 
general rights ard li:il)ilifies ('f Government, 
to which I shall return. It must be 
founded solely on tho fact that in 1833 
Government re-entered on the Palakonda 
Zemindari on its forfeiture for rebellion 
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(Vizagapatam District Gazetteer, Volame 
I, page 178); and this is insufficient in 
the absence of anything to show how the 
■zemindar's grant or contract could be 
valid beyond his tenure of the estate or 
that of his heirs or transferees and after 
the legal determination of that tenure 
against the authority, Government, which 
created it. On the assumption that plaintiff’s 
predecessor gave his land in consideration 
of a promise by Palakonda, plaintiff may 
be entitled to relief on equitable grounds 
because that consideration has failed. But 
his present suit is not framed in that 
way, nor has it been shown that the 
relief, which could be decreed in such a 
suit, would be that now asked for. In 
these circumstances the finding on the 
second additional issue remanded cannot be 

accepted. 

The appeal is argued next on the ground 
that the 160 acres charged for were taken 
into account as wet land for the purposes 
of the Permanent Settlement and that, 
therefore, an engagement has been established 
between plaintiff’s predecessor and Govern- 
ment within the meaning of section 1 (b), 

Act VII of lb65. The lower Court held 
the contrary on the first additional issue 

remanded. 

The plaintiff’s pleading consisted in 
an averment in the plaint, paragraph 7, 
that the land was “wet even prior to the 
Permanent Settlement and also prior to 
the construction of the channel’ and in 
paragraph 9 that the extent mentioned 
as w'et in the Permanent Settlement 
accounts was only a rough estimate. It, 
therefore, amounted to a claim that all 
land actually wet at the date of the 
Settlement must be treated as having been 
included as such in it, whetlier it can be 
identified in the accounts or not. Govern- 
ment denied that tins land was wet at 
the date of Settlement and contended that 
the accounts were final. The first point 
was dealt with under original issue 8 and 
the first additional issue on remand; the 
second under the original issue 7. 

The lower Court's conclusion on the 
question whether the ICO acres were wet 
at the date of the Settlement is contained 
in paragraph 16 of its original judgment 
and paragraphs 9 to U of its finding. 


Plaintiff, it will he seen, has supported 
his case in two forms, that the land was 
irrigated at the time of Settlement (1) 
by the channel or (2) by the surplus 
from tanks to the north or the flow of the 
desuru or surface water from that direction, 
the construction or existence of the channel 
conferring no additional advantage. It is 
important that the burden of proof of 
both alternatives is on him. He has 
attempted to discharge it as. regards the 
first by no sort of direct evidence and 
only by the argument that the land can 
be and is being irrigated by the channel 
and that it, therefore, could have been and 
was irrigated by it continuously from its 
construction and, therefore, must have been 
when the Settlement took place. As 
regards the second there is only oral evidence, 
and I agree with the lower Court that 
the assertions of the witnes.ses called, 
persona of no particular competence or 
credit, are not sufficient to pmve that 
the water from the north ever was or 
could have been an adequate supply. 

As regards the first of those alternatives, 
the lower Court has referred to a presumption 
as arising from the present irrigation by 
the channel and its existence before the 
Settlement. But, if it meant more than 
that tliese facts must have such weight as 
the cirrum.atances give them, I cannot 
follow it in its conclusion or its application 
of authorities to support it. The argument 
from the existence of a particular state 
of things at two dates to its continuous 
existence between them must in this, as 
in other cases, depend on the circumstances 
and it will be found here that they render it 
improliahle. As regards this probability 
and also plaintiff’s second alternative case, the 
nature of the evidence he relied on and his 
failure to adduce direct documentary evi- 
den e are important, the latter greatly impair- 
ing tlie strength of his argument. It was the 
duty of plaintiff’ and his predecessors under 
section 6, Act XXIX of 1802, to appoint 
knnunnSy who under section 11 should have 
kept registers of lands and accounts of their 
produce, which should have been available 
to show whether the 160 acres in question 
were ii*riga(ed and from w^at source; and 
the a! sn;oe of evidence of this kind is of the 
grtiilot significance. It is not merely that 
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there is nothing regarding the remoter 
years before or shortly after the Settlement, 
though even as regards those years some- 
thing as old as« for instance, Exhibit G might 
he expected. For it would be natural that 
registers such as those referred to in section 
11 (1) and (2) should be preserved as 
permanent records. But there is in fact 
evidence that seme old accounts were in 
existence recently and have been withheld. 
The evidence of 11th plaintiff’s witness, 
plaintiff’s record-keeper, indicates that this 
is so. Second plaintiff’s witness, his deputy 
surveyor, attempted to give secondary evi- 
dence of the contents of a gwlikhat account 
for 1838, which he had seen the year before 
the trial; and mentioned the existence of 
mla jahitas showing the land cultivated by 
and the amount due from each ryot as avail- 
able for the last fifty years and accounts 
relating to the 160 acres for the last twenty 
years, though he said he could not remember 
whether there were accounts showing the 
wet cultivation of the village. Even accounts 
of this age would have been important, 

• because they would have afforded assist- 
ance on two points : (1) the extent to which 
irrigation under the channel has actually 
been continuous in the past; (2) the alloca- 
tion of particular sources of supply to parti- 
cular lands. The latter would have been 
particularly material in connection with 
plaintiff’s second alternative contention and 
the lower Court’s argument from the increase 
in the number of tanks in paragraph 7 of its 
judgment and paragraph 11 of its finding. 

Before turning to the affirmative portion 
of the evidence for Government, I refer 
shortly to other facts relevant to the inferences 
regarding the continuity of the channel 
irrigation and the alleged improbability of 
Government’s having failed to charge for 
so long, if a charge had been leviable. As 
regards the first point, it is worth noticing 
that the only early documentary references 
to the channel, which are in evidence, those 
in Exhibits A, B and 0, show that in fact 
in 1865, 1869 and 18 4 it was in bad repair 
and was affording defective supply. The 
only description of it available, that con- 
tained in the report of the Assistant Engineer 
in 1879, Exhibit VIII, is entirely consistent 
with the oral evidence at the trial. It shows 
that the channel is badly situated, required 
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the construction of a temporary head-work 
each year and was liable to damage from 
river floods and storm water. Its private 
ownership afforded no security for its 
efficient maintenance. In the circumstances 
there is nothing unlikely in its having been 
out of use from time to time or at the dale 
of the Settlement, as the evidence to be 
referred to indicates that it was. And there 
is no special likelihood tliat Government had 
occasion to consider whether the right to 
charge existed, since the assumption that 
all sources had been taken into account at 
the Settlement would be natural. It is 
material that Government had direct control 
of Palakonda and of this channel only from 
1833 till 1847, when the estate was leased 
to Arbuthnot and Co., and from 1892, when 
the lease was terminated. The former period 
was before Act Vii of 1865, when the right 
to charge for water was at least doubtful; 
and it is not shown that anything occurred 
during the latter, which made enquiry 
necessary. The circumstances, in which the 
defendant’s 1st witness was appointed Special 
Deputy Tahsildar in connection with Naraina- 
puram water-cess in 1906 and made his 
report, Exhibit X, on which the charge was 
imposed, are not in evidence. 

In these circumstances the affirmative 
probability that irrigation from the channel 
wa.s continuous or was going on at the time 
of tlie Settlement is not, in my opinion, strong; 
and I think that it is displaced by the evi- 
dence to be considered. Exhibit I is dated 
180 , the year before the Settlement, and is 
headed ^^hakikat of Xarainapuram Village.” 
A hakikat i.s defined in Wilson's Glossary 
as a statement or accnnnt. Exhibit I is 
signed by the zemindars, htlkamies or 
kaniams and gives the extent of jiroyati and 
innm land in the village, details of the latter 
and then the extents of various kinds of 
poramhokes, including tanks. Lower down 
there is again a heading ‘ tanks” followed by 
an enumeration of them under .sub-headings, 
jiroyati and inam, large and small. But 
there is no reference to any channel, and the 
absence of any is directly opposed to plaint- 
ill’s case. It is no doubt true that (as he 
p(.ints out) the extents in Exhibit I are 
stated most inaccurately and that much 
information is omitted. But that is not, in 
my opinion, sufficient to explain the failure 
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to refer to the 2 acres occupied by the 
channel as poramhokey if it was really being 
maintained as such, when the figures show 
that smaller extents must have been taken 
into account; and it is difficult to see the 
use of the separate enumeration of tanks, 
unless as a list of irrigation sources. Refer- 
ence has already been made to the facts 
that Exhibit I gives about 400 acres as 
irrigated by 14 tanks out of a total extent 

of 950 acres; and that there are now 1,2G0 
acres irrigated by 48 tanks and the channel 
out of 4,250 acres. The difference in the 
total extent may be explained on the ^ ground 
that only land under actual cultivation was 
brought to account. But no similar explana- 
tion is available regarding the extent of wet 
land, to which attention would naturally be 
paid. There is, therefore, foundation _ for 
the argument tliat tlie increase in it is 
due to the presence of additional sources 
of irrigation, besides those mentioned 
in Exhibit 1 and including the channel. 
This argument plaintiff could have re- 
butted by producing accounts, showing 
the extent under each source and thus 
proving that the increase is covered ^hy 
the extent under tlie new -tanks. This 
he has not attempted, tliough {as shown) 
in the circumstances the inference 
proposed by him from the existence of 
the channel before or after the Settle- 
ment must be held displaced by ihe 
evidence that it afforded no iirigation 
at its date, As the suit IfiO acres are 
not proved to liave been irrigated then, 
either under the channel or tiie water 
from the north, the lower Court’s find- 
ing that they were not wet at 

Settlement must he sustained. 

This conclusion reached, I need 
deal with the argument based on 
contrary assumption, that even if 
160 acres had been proved to iiave 
wet at the Settlement, plaintiff’s failure 
to identify them as part of the area 
shown as wet in the accounts would he 
immaterial, heeaiise an engagement 
under section 1 Ui), Act \ II of 1 ho, eoiild 
be inferred fnon the circumstances. I. 
therefore, ooucur in the 
learned Cliiff Justice 

portion of the case. 

This appeal again 

bearing and having 


the 

not 

the 

the 

lieeii 


consideration, the Court delivered pu 
.i7th October 1915, the following 

JUDGMENT. 

Wallis, C. J —This appeal was 
heard in the first instance by Sir 
Arnold White, Chief Justice, and 
Mr. Justice Oldfield and after certain 
questions had been decided, the further 
hearing was adiourned to wait the decision 
of the Betters Patent Appeal No. 39 of 1915 
[hecretary of Stale v. KajinrpnUi Janahra^ 
viayyn (9)] from the decree in A. S. No. 124 
of 1906 [Seenfayy of State y, KannepalH Jana- 
kiramayyail] in w'hich owing to a difference 
of opinion between Miller and Sankaran Wair, 
JJ., the learned Judges who heard the 
appeal, the decree of the lower Court was 
confirmed in accordance with the 
opinion of Sankaran Nair, J. His 
decision has since been reversed by 
Oldfield and Bakewell, JJ., lUmntiente 
S.ulasiva Aiyar, J., and the present 
appeal has now come before this Bench 
for further argument and disposal. 

I 

The important and difficult questions 
in tlie.<*e appeals, as to which there has 
been much difference of opinion, relate 
to the effect and const ruction of the 
iladras Water Ce^^s Act, Vll of 1865, 
as amended and of the Madras Land 
Encroachments Act, 111 of 1905, and 
have nothing to do witli any right of 
Government t-) control tlie distribution 
of water for irrigation, as to which see 
the saving in the Easements Act and 
the decision in h'll-r lit-cher v. 
Serryiniy r-f State (3). regard to 

the right of Government to chc.rge 
.separately fur the supply of water the 
history of the question has been elabo- 
rately considered hy Sankaran Nair, 
J., in .SVcrc.'n/-)/ o/ State v. Kannapalli 
Jaiinhiiamai/ya (l), blit the restrictive 
construction based upon this history 
whicli he placed upon the Act has 
not Itcen accepted by any of the learned 
Jnilgcs in the Letters Patent Appeal 
anil it is unnecessary for me to refer 
to it. What seems to me perfectly 
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olear from the terms of the Act itself 
is that it authorised the levy of 
statutory fwater-cess on cultivation 
effected by means of water taken from 
.a, river belonging to Government, 

subject to an exception in favour of 
MmindarSy etc., to the extent to which 

virtue of their, engagements with 
Government they were entitled to 
irrigation free of separate charge. The ' 
question whether the plaintiff in this 
case is entitled to exemption by virtue 
of an engagement with Government 

has been dealt , with by the learned 
Judges in the judgments they have 
already pronounced. and I, therefore, 

refrain from discussing it and confine 
myself to the question whether, assum- 
ing there is no such engagement, Govern- 
ment are entitled to levy water*cess by 
virtue of the fact that the river from 
which this irrigation channel takes off 
is a river belonging to Government within 
the meaning of the Act. Unfortunately 
the Act contains no definition as to what is 
a river belonging to Government. Where both 
banks belong to Government it is hardly 
disputed that, as Government owns the 
bed, the river at such places may be 
treated as belonging to Government. What 
however if one bank belongs to Government 
and the other to a ztnitndary as in the case 
which gave rise to Secrefanj of State v. 
KannapalU Janahiramayaid)? It cannot be said 
there was any judicial decision on this point 

before thepassingof Actlllof 1905. Though 

the immediate object of that Act was to pro- 
vide a method of dealing with eneroRchments 
on land belonging to Government and the 
immediate occasion of passing it was the 
decision in Madathapu Hauinya v. 
Secretary of State for India (10) as to penal 
assessment, it does not, in my opinion, admit 

of doubt, having regard to the language and 
history of the measure, that those respon- 
sible for it intended the declaratory clause to 
deal with running as well as standing water 
and to remove doubts which might exist as 
to the extent of the rights of Government 
over such water. The language of section 1 
was copied from the Bombay Act V of 
1879 which, after in these terms declaring 
the ownership of Government among other 

(10) 27 M. 386. 

19 


things in standing and flowing waters, pro- 
.ceeded in section 55 to authorise Government 
to fix rates for water the right to which 
vests in Government.. It was probably con- 
sidered that there was no necessity to insert 
a clause of that kind in the Madras Act, 

; because under Act VII of 1865 Government 
already had power, to impose water-cess fop 
water taken from a river belonging to 
Government, and it was thought sufficient to 
declare what running water belonged to 
(jovernment. The saving clauses of the s.eo- 
tion in the Madras Act are not the same as 
the saving clauses in the Bombay section 
but more elaborate, and the new saving in 
favour of natural rights appears to 
have special reference to natural rights to 
the use of flowing water as defined in 
the illustrations to section 7 of the Ease- 
ments Act closely following tlie English 
Law. I am, therefore, unable to agree 
with Sankaran J^air, J., that we are 
entitled to disregard the provisions of Act 
III of 1905 in construing Act VII of 
1865. On the contrary, I think, the Legis- 
lature clearly intended that the declaratory 
section should ^^be used in the interpretation 
of the words rivers belonging to Govern- 
ment” in Act VII of 1865, and in any case 
I should feel bound to follow the unanimous 
decision on this point of the Full Bench in 
Secretary of Statt‘ v. Kannapalli Janakiraniaya 
(9) until it is reversed by higher authority, 

I may further mention that in 1905 the 
subject of the extension of irrigation and 
the terms on which it could be undertaken 
were engaging attention. 1903 was the 
year of the Irrigation Commission and of 
the Peranai Dam suit, the appeal in which 
was decided in 1905, and the Irrigation 
Bill to enable the execution of general 
projects which was subsequently introduced 
was then under consideration, and at the 
same time Government was asserting its 
claim to levy water-cess in such a way as 
to give rise to all those more or less con- 
nected suits. In these circumstances I can 
see no reason for refusing to give full 
eifect to the statutory declaration the Act 
contained as to Government ownersliip of 
running water not the property of anybody 
else or for refusing to construe Act VII 
of 1865, which had left it doubtful what 
was meant by a river belonging to Govern- 
ment, in the light of its provisions as the 
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Courts* at once proceeded to do. In Kandn- 
kuri Mahihkshmamma Gam v. Secre- 
tary of State for India (4), Miller and 
Munro, JJ., held that the effect of Act III 
of 1905 -was to declare that all rivers are 
the property of Government, running: water 
not being the property of anybody else, 
and Oldfield, J., would appear to have 
accepted this view in the Letters Patent 
Appeal. But in Secretary of State for India v. 
Kannappalli Venkafaratnammah (2), Benson 
and Sundara Aiyar, JJ., as I read the judg- 
ment, held, applying the provision of Act 
in' of 1905, tliat as the channel in that 
case l)elonged to the iuaindar the running 
water in it also belonged to him and not 
to Government and that there was no case 
for levying water-cess under tlie Act of 
IRfip. Sankaraii Nair, J., has given his 
reasons at great length for putting this 
construction on Act III of 1905, and f5ada- 
siva Aiyar, J. has agreed with him in the 
Letters Patent Appeal. So, too, Bakewell, 
, 1 ., obsei-ved as to the words “river belong- 
ing to Government’’ in Act VII of 1805 
that the English authorities showed that 
the owner of the river-bed has a qualified 
ownership in the stream of water which 
fiows over it by virtue of which the river 
and the stream may he said to belong to 
him— a proposition which was .supported in 
the argument before us by reference to the 
language of James, L. J., in Bash v. Trow- 
tiriilge ]Vnt^rw(>rk^ Company (ll) and to 
Lycra v. F/v/nnoufrrs’ (Anapm/f/ (12). lie was, 
however, apparently of opinion that where 
only one hank and the bed at m-dinm 
ftlnin arqiim l)elonged to the :cmiad<i>\ the 
river must he treated as belonging to Go- 
vernment by virtue of Act III of 1905. 
In the present case, however, both hanks 
and tlie whole hed at the place in (iiiestion 
belong to tlie :^iiii)idi\r ami not to Govern- 
ment, and, therefore, on this view as 1 
understand it, the rivoi- is not the pr<‘perty 
of Government. Tlie balance of authority 
appears to me to he against the extreme 
view taken by Miller and Munro, JJ., in 
Kaudnknri }[alialcl\shinamm<i Gnrn v. 
S^'cr'lary if Stair for In Im ( 4 ) that tin* 
effect I f .Vet Ilf of l.'Oo was to vest all 


(11) (IS7.-,) 10 rii. App. ■lAi); 1 1 L. .1. {’ll, ni:.; ;;a 
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rnnning water in the Presidency in Govern- 
ment on the ground that there was no other 
owner. Construing Act VII of 1865, 1 think 
this much is clear that at places where the 
■whole hed belonged to Government it was a 
river belonging to Government, and at places 
where none of the bed belonged to Govern- 
mentas here, it was not a river belonging 
to Government. If this part of the river 
belonged to the zemindar before the passing 

of Act III of 1905, his ownership is pre- 
served by the saving danse of the section 
and is unaffected by it. Admittedly Govern- 
ment does not own the hanks or any part of 
the bed of this river until far below the point 
where the channel in question takes off. ^ It 
cannot, therefore, be considered a river 
belonging to Government so as to warrant 
the levy of water-cess under Act VII of 
1865. This is the only question which has 
been argued before this Bench and I con6ne 
myself to it. The result is that the appeal 
must be dismissed with costs. , 

Sbsiiaoiri Aiyar, J.— I agree. If the 
ancient doctrine that flowing water is puUtn 
inn's is to be abandoned, proprietorship over 
it can only be based on the right to the bed 
and banks of the stream through which it 
runs. This was recognised by Lord Justici 
.Tames in Bush v. Trowbridge Waterworh 
Compnnn (iD, and by the Lord Chancellor 
in Lyon v. Fishmonger.^ Company (12). Lord 
Blackburn in Orr Eichtg v. CoJqnhonn (13), 
stated tlmt “The Lord Advocate admitted 
tliat be understood the law of 
Scotland to be tlmt if tlie same person is 
proprietor of the ground on both sides of a 
river, iit which there is no right of naviga- 
tion, he can change its channel as he pleases, 
provided he restores it to its old channel 
before it leaves his ground." On this 
principle, the Government who owned 
i.either tlie bed nor banks of tlie ri\er iii 
question np to the point wliore the diver- 
sion took place can lay no claim to the 
water. U was argued that thi.s view 
will 1)0 inconsistent with Act III -f 
1905. If tliat Act is only declaratory 
of exii-ting rights, the declaration would 
cover i.ot only the substantive proposition 
eniiiiciaf cd in .section 2, claii.-e (l\ but also 
tliat confaimd in the .''living clnU'C (a). 
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As no question of either part ownership of 
the banks or of the water belonging to 
Government being mised up with water 
belonging to the respondent arises, no 
rights under Act VII of 1865 arose. I agree 
that the appealshouldbe dismissed with costs. 

Appeal dismissed. 

* 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 30 op 1913. 

June 15, 1915. 

■ PreseM^:_Mr. Stuart, A. J. 0., and 
Mr. Kanhaiya Lai, A. J. C. 

SURAJ BAKHSH— Plaintiff — 

Appellant 

verstts 

Musammat SUKHDEI and another — 
Defendants — Respondents. 

Hindu Law — Joint familySeparation^Burden of 
proof Allowance out of joint funds given by sons to 
mother, effect of — Lease executed by ail members and 
not by managing member alone, effect of— Evidence, 
quality of— Custom— Family cusiom-Widow succeeding 
to her husband's property in joint family, custom as to, 
proo/ o/— Wajib-ul-arz, interpretation of— Maintenance 
to widow in joint family, decision as to-Costs-Dis^ 
cietion of Court— Collateral, encumbered property 
inherited from — Eiicunibrance paid out of joint family 
funds Property, acquisition of, from joint funds— 
Mitakshara Law—Survivo) ship— Obstructed and 
unobstructed heritage, effect of-Evidence Act {I of 
1872), 5. 14:^— 'Discrepancies in witnesses present and 
previous statements— Court, duty of— Ancestral pro. 
pci'ty— Collateral succession, whether rule of survivor, 
ship applicable in cases of— Judgment, value of— 
Authority. 

Per Stuart, A. J. C . — Where a party admits that a 
certain Hindu family was joint in the first instance 
but pleads that it became separated subsequently, 
the burden of proof lies upon him to prove 
separation, [p. 294, col. I.] 

The mere fact that sons in a joint Hindu family 
gave their mother a small separate allowance out 
of the joint family funds for her private use, 
especially to be expended on religious purposes, 
does not show separation of the family; nor does 
the fact that a lease is executed by all the family 
members, and not by the managing member alone, 
establish such separation, [p. 297, col. 1.] 

Very strong and cogent evidence should be 
produced to provo that under a family custom a 
widow succeeds to the property of her husband 
even although he is a member of a joint Hindu 
lamily. [p. 297, col. 1.] 


« 


Where a wajih.uUarz stated that a widow of a co* 
sharer succeeds to the property of her husband: 

Held, that the statement referred to the case of a 
separated co-sharer, and not to one in a joint Hindu 
family, [p. 297, col. 1,] 

Where a plaintiff claimed as member of a joint 
Hindu family property of a deceased member by 
right of survivorship, and the defendant, the 
deceased's widow, pleaded separation of the family 
and further asked the Court to decide the amount of 
maintenance to which she w'ould be entitled in case 
the alleged separation was not established, and the 
Court found that the family was joint but refused 
to decide the question of maintenance: 

Held, that on the finding that the family was 
joint the question of fixing the defendant's main- 
tenance did not arise, and that the Court acted 
rightly in refusing to decide it. [p. 298, col. 1.] 

A Court has full discretion to award costs to the 
plaintiff against all or any of the defendant.'? accord- 
ing to the circumstances of each particular case, 
[p. 298, col. 2.] 

Where an encumbered property is inherited by a^ 
joint Hindu family from a collateral, the mere fact 
that the encumbrance is paid off out of the joint 
family funds does not show that the property is 
acquired from such funds. And the mere fact that' 
the property is managed by the managimr member of 
the family does not establish whether it is or is not 
treated as joint family property, f p. 298, col. 2.] 

Where a property is not self-acquired but inherited 
by the membere of a joint Hindu family governed 
by the Mitaksliara Law, and is such as could have 
been partitioned among tliem at the time that it was 
inherited, the rule of survivorslilp applies irrespective 
of the fact whether such property came by obstructed 
or unobstructed inheritance, i. e., whether it u'as inherit- 
ed from a direct ancestor or from a collateral. [p. 305, 

col. 2.] 

Jasoda Koer v. Sheo Pershad Singh, 17 C. 33; 
Katama Natchiar v. Rajah of Skivagungn, 9 M I A 
539; 2 W. R. (P. C.) 31; 1 Suth. P. C. J. 520; 2 Sar. P. 
C. J. 25; 19 E. R. 843; Saniinadha Pillai v. 
Thangafhanni, 19 II. 70; lenkayyamma Gam v. 
Venkataramanayyamme Bahadur Qaru, 25 M 678' 29 
1. A. 156 (P. C.): 7 C. W. N. 1; 12 M. L. J. ^0; 
Karuppai Nackiar v. Sankaranarayanan Cketty, 27 M. 
300; 13 M. L. J. 398; Jamna Prasad v. Ram Partap, A 
W. N. (1907) 211; 4 A. L. J.582; 29 A. 667; Oiu 'umurthi 
Reddi v. Qurammal, 1 Tnd. Cas. 750; 32 M. 88; 5 M. 
L. T. 74 and Bai Rukhmani v. Keshavlal Ranchhod, 9 
Bom. L. R. 1293, refeired to and discussed. 

Per Kanhaiya Lai, A. J. C. (dissenting)— Section 145 
of the Eridence Act requires that where a Court finds 
that there are discrepancies between a witness's 
statement made before it and the one previously made 
by him before another Court, it should ask him to 
explain them. [p. 307, col. 1.] 

Bal Gangadhar Tilak v. Shri Shriniwas Pandit, 29 
Ind. Cas. 639; 13 A. L. J. 570; 19 C. W. N. 729: 17 
Bom. L. R. 527; 22 C. L. J. 1; 29 M. L. J. 34- 18 M 
L. T. 1; (1915) M. W. N. 484; 2 L. W. 61 1; 39 B. 441, 
referred to. 

The^ payment of a joint liability out of joint 
funds [does not make the property on which that 
debt is charged a joint acquisition, [p. 309, col. 1.] 
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Although a property inherited by the members of 
h joint Hindu family from their maternal grandfather 
can be treated as ancestral or joint family property 
and thus governed by the rule of surrivorsUip, yet 
that rule cannot be extended to cafes of coUateral 
succession, because the property inherited from 
separated collaterals cannot be fi'cated ns ancestral 
or joint family property, inasmuch as unless a pro- 
perty comes by descent from a lineal ancestor in the 
male line, it cannot be deemed ancestral or joint 
family property, there being in principle no distinc- 
tion between separately acquired property and pro- 
perty separately inherited by two or more members 
of a joint family, [p. 309, cols. 1 & 2.] 

Venkayyamma Oaru v. Vcnkaluramanayyamma 

Bahadur Gam, 25 M. 678; 29 I. A, ' 156 (P. C.); 7 C. 
W. N. 1; 12 M. L. J. 299; Atar Sinyh v. Tbakar Singh, 
6 Ind. Cas. 721; 18 M. L. J. 379; 12 C. W. K. 10-49; 8 
0. L. J. 359: 35 C. 1039; 35 T. A. 206 (P. C.); 10 Bom. 
L. R. 790; 4 M. L. T. 20": 128 P. W. II. 1908; 42 P. R. 
1910; AppynVr v. Rama Suhha Aiyan, 11 M. I. A, 75; 
8 R. 1 (P. C.): 1 Suth. P. C. J. 657; 2 Sar. P. C. J. 
216; 20 E. R. 30; Kafama Natchiar v. Rajah of Shiva~ 
guiiga, 9 M. I. A. 539; 2 W. R. 31 (P. G.); 1 Suth. P. 
C. J.520: 2 Sar. P. C. J. 25; 19 E. R. 843; Vithappa 
Kasha Hcydc v. Saoitri Oanap Bhnita, 7 Ind. Cas. 445; 
34 B. 510; 12 Bum. L. K. 487; Bai Parson v. Bui Soinli, 
16 Ind. Cas. 774; 36 B. 424; 14 Bom. ]i. H. 400; Jainna 
Prasad v. Ram Parfap, A. W. N. (1907) 211; 4 A. L. J. 
582; 20 A. 667; (iunimiu-thi Reddi \\ Gurammal, 1 Ind. 
Cas. 750; 32 H. 88; 5 M. L. T. 74; Knruppai Nachiar 
V. Sunkaranarayaiian Chetty, 27 M. 300; 13 M. L. J. 
398; Ilarihar Pershad v. Blioli Pershad, 6 C. L. J. 383 
find Bai Rukhmani V. Kesfiavlal R(inchho<l,Q Bom. L. 
R. 1293, referred to. 

A judgm(‘nt is an authority for what it decides, but 
not for wlmt may seem logically to follow from it. 
[p. 310,col. 2.J 

Appeal from the decree of the Subordinate 
Judge, Hardoi, dated the 20th December 1912. 

Pandit G^'karan Nath Misra, for the Appel- 
lant. 

Syed Zahar Ahmad, for the Respondents. 

JUDGMENT. 

Sii'AUT, A. J. C. — ’The parties to tlie suit 
out of which these appeals arise are Suraj 
Bakhsh, brother of the deceased Halbliaddar 
Rakhsh, Suklidei, widow of Halbhadthr 
Bakhsh, and Janardan Das to whom she has 
transferred by lease a portion of tlie property 
in suit. Suraj Uaklisli ami Balhhaddar 
Bakhsh were the sons of Chandi Prasad. 
Chiindi Prasad was one of the four sons of 
Thakur Prasad. The names of the four sons 
of Thakur Prasad were Pali, Slieodarshan, 
Chandi and Data Kani. It appe:irs that 
Thakur I^ra.sad and Uaglinnatli, a distant 
cousin of Thakur Iha.'^ad, owned originally a 
half-share in the tlnte villages M:iliasii:i, 
Hirupur Gutaiya, and Dookali, in the follow- 
ing proportions;— Thakur Piasad owi-ed two- 
thirds of the half shaie in tlicsethi'ee villages, 



that is to say, a one-third share in each 
village, and Raghunath owned a one-third 
share of the half in these villages, that is to 
say, a one-sixth share in each village. In 
addition Thakur Prasad and Raghunath 
owned a one-third share in the village of 
Mahita, Thakur Prasad owning two-thirds 
of that one-third share, that is to say 
two-ninths, and Raghunath owning one- • 
third of that share, that is to say, one- 
ninth. After the deatli of Raghunath, his 
share devolved on Thakur Prasad who thus 
obtained a half share in the villages of 
Mahasua, Hirupur Gutaiya, and Deokali, 
and a one-third share in Mahita. Qji thg 
death of Thakur Prasad the shares devolved 
on his descendants. Pali was apparently 
then dead and his share descended to his 
son Shanker Prasad, and at the time 
Shanker Prasad, Sheodarshan, Chandi Prasad 
and Data Ram owned each a one-eighth share 
in Mahasua, Hirupur Gutaiya, and Deokali, 
and a one-twelfth share in Mahita. Shanker 
Prasad died first, then Sheodarshan died 
leaving a widow Gobinda, then Chandi 
Prasad died and then Gobinda died. After 
the death of Shanker Prasad his share of 
one-eighth or two annas in the villages 
of Mahasua, Hirupur Gutaiya, and Deokali, 
and his share of one-twelfth or one anna 
4 pies in the village of Mahita were 
divided amongst Sheodarshan, Chandi Prasad 
and Data Ram. The shares of Sheodarshan, 
Chandi Prasad and Data Ram then became 
two annas eight pies each in Mahasua, 
Hirupur Gutaiya, and Deokali, and one 
anna nine one-third pies in Mahita. On 
the death of Sheodarshan his widow Gobinda 
succeeded to liis share. On the death of 
Cliandi Prasad his sons Suraj Bakhsh and 
Balhhaddar Bakhsh succeeded to his share. 
On the death of Gobinda the share which 
she had inherited from Sheodarshan of 
two annas eight pies in the three villages 
and one anna nine one-third pies in Mahita 
was divided equally between Data Ram 
and the sons of Chandi Prasad, Suraj 
Bakhsh and Balbliaddar Bakhsh. This 
brings us to the final division of the 
shnres. Suraj Baklish and Balbliaddar 
Bakhsh on the one hand and Data Ram 
on t)io other hand became the owners of 
an extra one anna four pies share in 
tliree villages ami a ten two-third pies 


IJfWAN casks. 


^ph Ixxiij 

SURAJ BAKHSU r. srKtlDEI. 

share in Mahita, which in addition to the 
shares they already possessed gave Suraj 
Bakhsh and Balbhaddar Bakhsh on the 
one hand and Data Ram on the other 
hand a total share of four annas or one- 
fourth in the villages of Mahasua, Hirupur 
Gutaiyai and Deokali, and of two annas 
eight pies or one-sixth in the village of 
Mahita. It is admitted that Suraj 

Bakhsh and Balbhaddar Bakhsh were 

members of a joint Hindu family 
governed by the Mitakshara Law at the 
time of the death of their father. Balbhaddar 
Bakhsh then died, and mutation of his 
share of two annas in the three villages 
and one anna four pies in Mahita 
“ade in the name of his widow 
Sukhdei. Sukhdei gave a lease of these 
shares to Janardan Das, a Brahman of 
Malihabad. 

Suraj Bakhsh then instituted a suit 
claiming to succeed to the property of his 
deceased brother by survivorship, on the 
ground that at the time of his brother’s 
death they were members of a joint 
undivided Hindu family. 

Mtisammat Sukhdei and her transferee 
Set up that Balbhaddar Bakhsh had 
separated from Suraj Bakhsh before his 
death and that in consequence Sukhdei, 
as widow of Balbhaddar Bakhsh, had 
succeeded to his property. They further 
set up that in the family there was a 
custom under which if any co-sharer died 
childless, hi.s widow became the owner of 
her deceased husband’s e.state, and they 
further pleaded that Suraj Bakhsh had 
previous to the institution of the suit 
arrived at an amicable settlement by which 
it was agreed that she should be permitted 
to retain the property. 

The learned Subordinate Judge found 
that Balbhaddar Bakhsh and Suraj Bakhsh 
were members of a joint Hindu family at 
the time of the death of the former and 
that the whole of the property in dispute, 
with the exception of the property derived 
from Sheodarshan through Gobinda, was 
the ancestral property of the two brothers, 
He found that the property derived from 
Sheodar.shan through Gobinda was not the 
ancestral property of the two brothers 
inasmuch as it was property which had not 
been acquired from joint family funds, 




which had not been treated as joint 
family property and which was inherited 
(the inheritance being obstructed) from a 
collateral. He found that there was no 
family custom as asserted by Sukhdei and 
that there had been no private settlement 
between Suraj Bakhsh and Sukhdei by 
which it was agreed that Sukhdei should 
retain possession of the property in dispute. 
He accordingly decreed the claim of Suraj 
Bakhsh^ with respect to a share of two 
annas eight pies in the villages of Mahasua, 
Hirupur Gutaiya, and Deokali and to a 
share of one anna nine one*third pies in 
the village of Mahita. By this decree he 
awarded costs against Janardan Das. A1 
these parties to the suit have appealed 
against the decision. 

Sukhdei has appealed in First Civil 
Appeal No. 34 witli regard to the points 
decided against her. In her appeal she 
again asserts that Suraj Bakhsh was separate 
from Balbhaddar Bakhsh at the time of 
the death of the latter, that it has been 
established that there is a family custom 
by which she was entitled to inherit the 
property of Balbhaddar Bakhsh, and that 
it was established tliat Suraj Bakh.sh had 
made a private settlement by which he 
agreed that she should retain possession of 
the property in dispute. She further took 
exception to the refusal of the Subordinate 
Judge to decide the amount of maintenance 

to which she would be entitled on the 
hypothesis that she was the widow of a 
member of the joint Hindu family. 

In Appeal No. .30 of 1913 Suraj Bakh.sh 
has taken exception to the decision of the 
learned Suliordinate Judge in so far as it 
refuses to award him tlie share which had 
descended from •'sheodarshan throu<^h 
Gobinda. 

In Appeal No. 30 of 1913 Janardan 
Das has objected to a decree for costs having 
been passed against iiirn. 

I shall 6rst consider Appeal No. 34, the 
appeal of Sukhdei, the acceptance of which 
would involve the dismissal of the suit. At 
the time of the death of Chandi Prasad, 
Suraj Bakhsh and Balbhaddar Bakhsh were 
minop.s, and their mother Ram Kuar was 
approved their guardian by a competent 
Court. Suraj Bakhsh was born about 1880 
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or 1887 and Balbhaddar Bakhsh was born 
about 1891. Balbhaddar Bakhsli died on the 

26th May 1911 when he wms ab)ut 20 

years of age, and he had n^it then 
attained majority under the Guardians and 
Wards Act. Snraj Bakhsh liad attained 
majority some few years previously and 
from the time that he attained majority 
he managed the property of the family. 
It is admitted by the learned Counsel for 
Sukhdei and Janardan Das that Suraj 
Bakhsh remained joint with Balbhaddar 
Bakhsh at first. His case is that Suraj 
Bakhsh separated from Balbhaddar Bakhsh 
about the year 1909, and_ evidence was 
called to support tliis contention. Inasmuch 
as it was admitted by Sukhdei and Janardan 
Das that the brothers were joint in the 
first instance, the burden of proof was 
rightly laid upon them to prove separation. 
The evidence upon which they relied to prove 
separation will be found in the depositions of 
certain witnesses and also in certain docu- 

ments. , o , , , • 

The first of these witnesses was bukhdei 

herself. Her story is that about the year 
1909 Suraj Baksh brought prostitutes to the 
village and kept them, and wasted money 
upon their entertainment, that in consequence 
Balbhaddar Bakhsh (who Was then about 
18 years old) remonstrated with his elder 
brother and objected to the expenditure of 
family funds for such purposes, that the 
brothers quarrelled violently on the subject 
and finally agreed to divide the family pro- 
perty; that a complete partition then took 
place; that they divided utensils, carts, 
bullocks, ornaments and grain; that tiiey 
separated the family house at Mahasua into 
two portions of wliioli each brother retained 
one; but that they did not divide the landed 
property which continued to be managed by 
Suraj Bakhsh alone. In cross-examination 
she stated that Ham Ixuar, tlie mother of 
Suraj Bakhsh and BalbliadJai' Bikhsh, and 
the wife of Suraj Bakhsh were living in 
the joint family liouse at the time that 
Suraj Baksh was bringing prostitutes there 
and that neither of tliem took exception to 
bis behaviour in introducing wommi 
of bad character to tlie house. The 
learned Subordinate Judge disbelieved tlie 
evidence of tliis witness, lie discreditinl 
it on the ground tliat she was pcrsimally 
interested and making allegations which, 


if believed, would assist her materially. 

I agree with the learned Subordinate 
Judge that the evidence of this witness 
is worthless. But I do so not only on the 
ground which he has given but because 
on examining her evidence I find that 
the story she tells appears fabricated, and 
that she seems to have given her evidence 
in a most unsatisfactory manner. To take 
one point alone, it would have been 
remarkable, had Ram Kuar, the mpther of 
Suraj Bakh.sh, taken no exception, as this 
witness alleges, to the fact that her son, 
a young Brahman of some 22 years of 
age, was disgracing his family and himself 
by the introduction of common prostitutes 
into the joint family house in which big 
mother and wife were residing. It is 
unnecessary to detail my remaining reason 
for discrediting this witness. It is sufficient 
that I do discredit her. 

The next witness called was a certain 
Lalta Prasad. This Lalta Prasad is the 
son of Datta Ram, the brother of Chandi 
Prasad. Lalta Prasad had another brother 
of the name of Ram Charan. Ram 
Charan had five sons, Bhagwant, Bhondu, 
Behari, Baldeo and Gajadhar. Bhagwant 
was convicted on the charge of murdering 
his father, Ram Charan, and was sentenced 
to transportation for life. Lalta Prasad 
had deposed that be was a witness to 
the quarrel between Suraj Bakhsh and 
Balbhaddar Bakhsh on account of Suraj 
Bakhsh’s predilection for the society of 
prostitutes, that he endeavoured to reconcile 
the brothers, but that he failed to do so, 
and that finally the brothers .separated, a 
partition being effected by the witness 
himself and his nephew Bhondu, the son 
of Ram Charan. It is suggested by the 
learned Counsel for Suraj Bakhsh that, 
in view of the fact that Bhagwant had 
murdered his father, Ram Charan, it was 
by 110 means likely that the sons of 
Chandi Prasad would have employed any 
members of the Data Ram branch to decide 
their disputes, as members of that branch 
of the family must have been shunned 
owing to the fact that parricide had been 
committed by one of their number. There 
is no clear evidence to support the sugges- 
tion that the members of Data Ram’s 
blanch were shunned by other members 
of the family, but whether it was or was 
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not likely tkat differences between Suraj 
Bakksh and his brother should be referred 
for disposal to Lalta Prasad or Bhondu, 
it is clear enough that this witness Ijalta 
Prasad had broken down absolutely under 
cross-examination and committed perjury. 
The leirned Subordinate Judge rightly 
discredited the evidence of this witness, which 
is valueless. 

The next witness was Bhondu. The 
learned Subordinate Judge found this man 
also to be a false witness, and after ex- 
amining his evidence, 1 agree with the 
conclusion at which the learned Subordinate 
Judge arrived. 

These are the only witnesses who were 
called to give direct evidence as to the 
separation and partition. But there was 
other evidence produced on behalf of 
Sukhdei from which it ha.s been suggested 
to us that an inference should be drawn 
that the brothers had separated. After 
the death of Balbhaddar Bakhsh it became 
necessary for the paiwaris of the villages 
in which he possessed interests to report on 
the question of mutation. The reports .so 
made were to the effect that Sukhdei had 
succeeded to his property, and it is 
suggested that the fact that Suraj Bakhsh 
did not at 6rst object to mutation being 
made in her favour, and the fact that his 
signatures appeared on all four reports 
recommending that mutation should be made 
in her favour, afford strong ground for 
supposing that Balbhaddar Bakhsh had 
separated from him before his death. 

Lakhpat Kae, patwari of Mahita and 
Deokali, had deposed that he knew 
that Suraj Bakhsh and Balbhaddar 
Bakhsh were joint, but that he thought that 
the proper person to succeed Balbhaddar 
Bakhsh was Sukhdei. He filled up two 
forms accordingly, one for Mahita and the 
other for Deokali These forms contain a 
column in which the signature of the 
applicant for mutation can be taken, 
and as this patwari stated that he con- 
sidered that Sukhdei was the proper 
person whose name should be entered, it 
was necessary for him to obtain the 
signatures of Sukhdei on these forms. He 
deposed that he took them tu the house 
where the family resided at Kohan and 
handed them to Lachmi Narfiin, Sukhdei’s 


brother, whom he met at the door, and 
that Lachmi Narain took the forms indoors 
and brought them back bearing what pur- 
ported to be the .signatures of Suraj 
Bakhsh, and not the marks or signatures 
of Sukhdei. Suraj Bakhsh has denied 
that the signatures on tliese two forms 
are his and the learned Subordinate Judge 
has found that it is not proved sufficiently 
that Suraj Bakhsh signed thn.se forms. 
I find that it is not proved that Suraj 
Bakhsh signed those forms. There is 
nothing in the eircum.stances to shew 
that Lachmi Harain or some per.son who 
was acting on behalf of Sukhdei did not 
write the name of Suraj Bakhsh on 
the forms without the hitter’s know- 
ledge. 

I now comA to the other two forms 
which admittedly bear the signatures of 
Suraj Bakh.sh. Here there is a conflict of 
evidence. Mendai Lai, the naih-pafwari of 
llahasua, has deposed that he was sent by 
Gangadin, patwari of Hirupur Gutaiya, and 
Puttu ]jal, patwari of Maha.sua, w'ith two 
forms to take to Suraj Bakhsh and obtain 
his signatures, that he took these forms, the 
same being blank, and obtained the signa- 
tures of Suraj Bakhsh upon them w'hile 
they were blank, and that they .sub.sequently 
were filled up with entries to the effect 
that Sukhdei was entitld to mutation. The 
evidence, if believed, would go to sliow 
that Suraj Bakhsh did not • assent to the 
applications being made in favour of 
Sukhdei, for if Mendai Lai is telling the 
truth, Suraj Bakhsh signed them as appli- 
cant for mutation. 

Gangadin, the patwari of Hirupur Gutaiya, 
has deposed Iiowever tliat he sent Mendai 
Lai to obtain Sukhdei’.s .signature on a 
blank form, and that ilendai Lai returned 
saying that Suklidei would not sign tlie 
form, .so he had got Suraj Bakiish to .sign 
it. If Gangadin had sent Mendai Lai to 
obtain Sukhdei’s signature on the 
form, and Mendai Lai had returned with 
Suraj Bakhsh’s signature, it would seem 
that the proper cour.^e for Gang-adin to 
have adopted would have been -to have 
.■^ent Mendai Lai back witli another foi'tn. 
Puttu Lai, the jmiwari of Mahasua,- was 
not called as a witness by citlier paily. 
But lie happened to -be' in Coii-rt -ftikrtl.e 
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learned Subordinate Judge called him as a when they were blank. It is to be noticed 
Court witness. Puttu Lai has deposed that that Gangadin admits that he sent the 


Mendai Lai is not telling the truth, that 
he had filled up a form with regard to 
Mahasna before he sent it and that 
Suraj Bakhsh must have signed it after the 
entries were filled up. 

Parmeshar Din, the brother of Suraj 
Bakhsh’s mother, has deposed that Hirupur 
Gutaiya and Maliasua forms were blank 
when Suraj Bakhsh signed them, and that 
Mendai Lai had told Suraj Bakhsh that 
mutation was going to be made in his favour. 

The learned Subordinate Judge found 
that Suraj Bakhsh must have signed these 
forms after they were filled up, because he 
did not give evidence on oath to explain how 
be came to sign them, because Gangadin 
and Puttu Lai had deposed at other places 
that Suraj Bakhsh knew that mutation was 
about to take place in favour of Sukhdei and 
took no objection, because proclamations were 
issued by the Tahsildar stating that Sukhdei’s 
name would be entered and stating that 
objections must be filed on or before the 18tb 
September 1911 and Suraj Bakhsh made no 
objection on or before the IStli September 

1911. 

1 do not consider that the learned Subor- 
dinate Judge has arrived at a correct ccn- 
clusion upon this point. He does not appear 
to have attached sufficient weight to the 
fact that, if the forms had been filled up 
suggesting that mutation should be effected 
ill the name of Sukhdei, there was no place 
for the .signatures of Suraj Bakhsh upon the 
forms, and that he never sliould have signed 
them. Sukhdei s brother was present, and if 
Sukhdei was incapable of signing the forms 
on her own behalf, her brother could have 
signed them for her. A.s the signatures of 
Suraj Bakbsli appear at a place where the 
■signatures oftlieapplicant for mutation should 
appear, the obvious inference is that Suraj 
Bakhsh must have signed the forms under 
the impression that the application was to 
be made in his favour, and had those 
forms been already tilled up in favour 
of Sukhdei, it is difficult to see why 
he flhimld baVe been induced to sign them. 
Hence it would appear to me that, as be 
admittedly did sign the Mahasua and 
Hirupur Gutaiya forms, there is more 
to suppose that ho signed them 


form blank, and that Puttu Lai who 
states that he had filled up the forms 
before he sent them was not called as a 
witness by either party. The patwaris 
were palpably wrong in suggesting that 
mutation should be made in the name of 
Sukhdei, as they have all admitted that Suraj 
Bakhsh and Balbhaddar Bakhsh were 
joint. To justify themselves in sending np 
such a report, they appear to have taken 
refuge in the false excuse that Suraj 
Bakhsh had agreed to the application 
being' made. It was most unlikely, looking 
at the subsequent conduct of Suraj Bakhsh, 
that he would have agreed to such an 
application being made. Thus I do not 
consider that either Gangadin or Puttu 
Lai can be believed when they state that 
Suraj Bakhsh agreed to the application. 
Gangadin said, “l told Suraj Bakhsh after 
I had made the report that 1 made it 
in favour of Balbhaddar Bakbsh’s widow. 
Suraj Bakhsh said nothing.” This state- 
ment appears to me to be untrue. Puttu 
Lai stated that he bad a talk with Suraj 
Bakhsh and Panneshardin about the 
mutation of names, and that they asked 
him to get the name of Sukhdei recorded. 
The incident of this conversation appears 
to me eipially untrue. With regard to 
the last point that Suraj Bakhsh did not 
file objection.s on or before the ]8th 

■September 1911 to the entry of Sukhdei’s 

name in place of that of her Im.-^band, it is 
to be noted that he did make an 
objection on the Uli October. It is true 
that he made this objection late. But 
the fact that he made the objection shows, 
in my opinion, that he intended to contest 
the matter. The rea.son.s given by the 
learned Subordinate Judge for finding that 
the f( rni9 for Hirupur Gutaiya and 
Maliasua v.-ere not signed when blank do, 
therefore, not convince me in any way, 
and upon the evidence 1 find that 
Mendai Lai is telling the truth, and that tho 
forms were signed i.y Suraj Bakhsh when 
blank under tlie impression that mutation 
was going to be effected in his name. 

The next point urged in favour of separa- 
tion is that Mrtsuniinat Uam Kuar, the 
mother of tho two hrotuersj had o‘n hVf 
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evidence been assigned an income of Rs. 40 c 
a year for her own private use. It 
is urged that if the family were joint, 
the mother would not have received a ( 
separate income from joint family funds. 

I see nothing in this circumstance from < 
which it can be inferred that the brothers i 
had separated. Sons in a joint Hindu 
family may well give their mother a 
small separate allowance for her private 
expenses, especially as, according to Ram 
Kuar, she received this money to be 

expended on religious purposes. 

The next point taken is that a certain 
lease was executed by both brothers. This 
fact does not, in my opinion, show that 

the brothers had separated. 

The last point taken is that feuraj 
Bakhsh did not give evidence in support 
of his own case. 1 am unable to draw 
any inference from this incident to the 
effect that he had separated from Bal- 

bhaddar. 

There is further considerable evidence 
to show that the brothers had not separated. 

Ram Kuar has given evidence which, if believ- 
ed, establishes conclusively that they remained 
joint, and I see no reason why she should 
not be considered a credible witness. The 
learned Subordinate Judge found that the 
brothers had not separated, and I consider 
that there are even stronger reasons for 
the view which he took than the reasons 

which he gives. I. therefore, find upon the 
first point that at the time that Balbhaddar 
Bakhsh had died, he vvas a member ot a 
joint Hindu family consisting of buraj 
Bakhsh and him.self. 

With regard to the seconJ point, that 
under a custom of the family a wMow 
succeeds to the property of her husband 
even although he is a member of a joint 
Hindu family it is clear that very strong 
and cogent evidence should have been 
produced to prove such an extraordinary 
custom. The wajib-ul-araiz of Mahasua and 
Hirupur Gutaiya were produced. 1 hey 
contain a statement to the eflect that a 
widow of a co-sharer succeeds to the 
property of her husband, i agree with 
the learned Subordinate Judge that these 
provisions palpably refer to the case of a 
separated co-sharer. The oral evidence 

jtt^uced in favour of this custom is that 


297 


of Afu-sanirtirtt Sukhdei, Lalta Prasad 
Bhondu, witnesses whom I have already 
disbelieved on other points, and whose 
evidence is equally valueless upon the point 
of custom, and admissions by two witnesses 
called by the plaintiff, Sadhu (P. W. No. 5) 

andGangadin (P.W. No. 10), to the effecUhat 
ia the case of a family in the village 
consisting of three brothers Ranjit, 
Sarabjit, and Baryar, Ranjits widow 
succeeded to Ranjit’s property on 
his death. No details are given with 
regard to this incident, and standing by, 
itself, it proves absolutely nothing. Thus 
there is no evidence worth the name to 
support the existence of the alleged 

custom. 

I next come to the question whether 
Suraj Bakhsh did or did not amicably 
settle with Sukhdei after the death of 
Balbhaddar Bakhsh, that she should take 
the landed property in dispute. The story 
told by Sukhdei upon this [point is that, 

after the death of her husband, Suraj 
Bakhsh asked her to give him all the 
property of which Balbhaddar Bakhsh was 
in separate possession, that she declined 
to accede to his request, that then 
Parmeshardin and Suraj Bakhsh went 
into her house and forcibly took away 
Rs. 2.000 in cash and ornaments and all 
the grain that they could find, that she 
then threatened to institute proceedings 
against them and went with her mother 
and brother to Malihabad, which, we are 
informed, is 20 or 30 miles distant from 
ilahasua, and that at Malihabad on the 
suggestion of Janardan Das, who is a 
holder of some religious office in that 
place, a collection of Malihabad people 
made an amicable settlement between 
Suraj Baklish and Sukhdei, by which it 
' was agreed that Suraj Baihsh should retain 
I all the moveable property which he had 
. taken from her, and that she should 
1 retain all the landed property. With the ex- 
, ception of Sukhdei Lalta Prasad and 
I Bhondu, the witnesses to this incident 
. are Puttu Lai Brahman, Sita Ram 
; Kalwar, Ram Lai Thathera, Sri Kishan 
, Tho'hera, Ram Lharan Brahman, Baldeo 
a, Kauesth, and Bar Chhath Brahman. All 

the above witnesses reside in Malihabad. 

t The story of these latter witnesses is tht 
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they were collected together with the 
consent of Snraj Bakbsh to decide a dispute 
between a Brahman and his siater-in-law 
who resided 20 or 30 miles from their 
town. It is true that Sukhdei’s family 
lives in Malihabad. But that circumHance 
would not have been likely to induce 

Suraj Bakhsh to permit decision on such 
a point by a body of persons hardly known 
to him and living at a considerable 
distance from his village. Further, it is to 
be noted that the point for decision was 
as to whether two Brahmans living in a 
distant village were joint or separate. 
Jn the circumstances there was no reason 
why persons .such as Thatheras, a Kayeslh 
and a Kalwar should be asked to 
adjudicate on the matter, Next, according 
to these witnesses there was no attempt 
made to enter into the facts as to whether 
the brothers were joint or separale. 

Finally, the decision at which they are 
said to have arrived could have hardly 
given satisfaction to anybody. If 
Sukhdei is telling the truth and Balbhad- 
dar Bakhsh really .separated from his brother 
Suraj Bakhsh had robbed her of all her 
moveable property. But the decision of 
her own village people was to the effect 
that he should be allowed to retain all 
that stolen property provided that he gave 
her back the landed property which 
belonged to her. The evidence of these 
witnesses contains many discrepancies and 
grave improbabilities, and I consider that 
the learned Subordinate Judge acted very 
righUy in refusing to accept it. 1 am of 
opinion that the above evidence is false 
and fabricated and I find that no 

settlement was ever made between the 
parties. 


I have now disposed of all grounds 
taken in appeal on belialf of .Sukhdei, 
with the exception of the ground that 
the Subordinate Judge acted improperly in 
refusing to fix the amount of maintenance 
due to her. I consider that on the 
finding that the family was joitd, th,. 
question of fixing the maintenance of 
Sukhdei does not arise, and that the 

learned Subordinate Judge acted rightlv in 
refusing to decide it. 

Appeal No. 34 thus fails upon every 
poult, and J dismiss it accordingly. 


Sukhdei will pay her own costs of thi, 
appeal and those of Suraj Bakhsh ^ 

Das "ThisTs® s’" ■^^'>»>'dan 

tttL "h"aT"' ter 

and that he was rightiro dered to 

ot 191d. Janardan Das will pay his ow! 
costs and those of Suraj Bakhsh. 

1 now come to the appeal ot Suraj Bakhsh 
This raises three points. The first point f 
may dispose of .shortly. It is to the e&cl 

that the property derived by Surai 

Bakhsh and Balbhaddar Bakh.sh f om 
bheodarshan throngh Gobinda was acquired 
from joint family funds. Even on the 
case set up by Snraj Bakhsh the property 
was not acquired from joint family f^ds 
aUhough evidence was produced on which 
the appellant attempted to show that an 
encumbrance upon this property had been 
paid off out of joint family funds The 

paying off of an encumbrance ont of joint 
family funds does not show that the pro 
perty was acquired from such funds Ld 
upon the case .set up by Suraj Bakhsh it 
IS clear that the propertv in nn *• 

was inherited from Sheodarshan ^\nd 
certainly not acquired from joint family 

The ue,t point to be taken up is whether 
the property after it passed into the hands 
of Balbhaddar Bakhsh and Suraj Bakhsh 
was treated as joint family property. T “ 
circumstance that it was managed by Sara 
Bakhsh does not prove anything on this 

point. Suraj Bakhsh was lnmb„r,hr and as 
tlie fac that he managed it, it cannot be 

"ft,. T'r. 

. . not treated as joint family pro. 

Pmtj I he incident of the paying off 

the eiieumbraiice must, however be 
con.«iidercd. ’ 

In the life-time of Gobinda a .suit was 

■p"b.hia7 liisif"::;, 

tbcir reversionary iiterests in s!i,„ , , , 

pn>nortv Tl,i • 'f bbeodarslmn’s 

P" pcrtj. I IS suit was brouglit on the iHh 

1!"'-'. tiobimla h„d leased ! 
portion. ol tile share of Slieodarshaii ^fter 
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Bamasami Pillai were joint. Another 
point of dispute was whether such property 
as F had inherited from Kolandavelayuda 
Pillai would descend to his widow as his 
heir or to other members of the joint family 
by right of survivorship. The learned 
Judges quoted with approval the decision 
which has already been discussed in Jasoda 
Eoery, Sheo Pershad Singh (1), and finding 
that there was no distinction in principle 
between property derived from a mother’s 
fether and property derived from a male 
collateral, held that the rule of survivor- 
ship did not apply. They continued, “To 
hold otherwise would be to recognize as 
co-parceners with rights of survivorship a 
group of persons who might be descended 
from different parents and might at the 
same time belong to a larger group, having 
another and distinct family property of their 
own.” 

It is to be noted that the facta in the 
present appeal are similar to the facts in 
this Madras case. In both cases the 
property has been inherited from a male 
collateral. 

I DOW come to a decision of their Lord- 
ships of the Privy Council in which the 
principles laid down in the above cases 
were discussed, dissented from, and over- 
ruled. This is the case of Venkayyamma 
Gam V. Venkataramanayyamma Bahadur 
Garti (4). In this case a certain Venkat 
Rao died leaving a widow and a daughter. 
The daughter was married and had two 
sons. Venkat Rao’s property was his own 
separate property. He was not a member 
of a joint Hindu family and his property 
was apparently self-acquired. The widow 
died in 1875. The daughter died in 1884. 
Her two sons Niladri and Appa Rao formed 
the members of a joint Hindu family 
governed by the Mitakshara Law. The 
question was whether the property inherite<J; 

from Venkat Rao descended to Niladri ancR* 

% 

Appa Rao jointly with benefit of survivor- 
ship or jointly or in common without 
benefit of survivorship. At page 686 their 
Lordships said: What then was the 
character of the property which they took? 
In the grandfather’s hands it was separately 
acquired property. In the bands of the 

(4) 26 M. 678; 29 L A. 156 (P. C.); 7 C. W. N. 1; 12 
M. L. J. 299. 


grandsons it was ancestral property which 
had devolved on them under the ordinary 
law of inheritance. Niladri and Appa Rao 
were members of a united family.” This 
property was not property acquired through 
unobstructed inheritance. Property acquired 
from a mother’s father is property acquired 
through an obstructed inheritance, for it is 
not property in which the inheritor succeeds 
by virtue of his birth at the time that he is 
born. He succeeds to it only in default of 
other heirs. If his mother's father had had 
a son, the property would descend to his 
mother’s father’s son, and it is only in 

default of such issue that the property 

may eventually be inherited by the 

daughter’s son. It is clear then that, when 
their Lordships said that the property 

derived by Niladri and Appa Rao from the 
mother’s father was ancestral property 
they did not mean by this that it was 
property in which Niladri and Appa Rao 
had a right at the time of their birth by 
virtue of their birth, and they clearly laid 
down later that the inheritance was ob- 
structed. After the paragraph in which 
they described the character of the property 
their Lordships proceeded to quote with 
approval a portion of that passage out of 
Katama Natchiar v. Rajah of Shiragunga 
(2) to which I have already referred and 
they continued, It is true that on ac- 
ceding to their grandfather’s property, 
Niladri and Appa Rao might have partitioned 
it, but they did not do so.’’ Then follow 
the words, It is the right to partition 
which determines the right to take by 
survivorship, and where there is no partition 
the survivor takes.” Their Lord.ships then 
proceeded to discuss the correctness of the 
principle laid down by the learned Judges 
of the Madras High Court to the effect that 
persons who succeeded to joint family 
property in a joint Hindu family governed 
by the Mitakshara Law take as tenants-in- 
common in case of obstructed inheritance. ^ 
They said that in previously decided cases 
it had not been found universally that such 
persons succeed as tenants-in-common to 
such property. They noted that members 
of a joint family who succeed to self- 
acquired property take it jointly and that 
w'idows and daughters also succeed jointly, 
and then they proceeded to discuss the value 
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of the ruling of the Calcutta High Court 
in Jasoda Koer v. Sheo Vershad Singh (1), 
and . the ruling of the Madras High Court 
in Saminadha PiUai v. Thangathanni (3), 
and they said, “The Calcutta decision 
appears to their Lordships to have been 
based upon a view of Mitakshara Law which 
further investigation shows to be erroneous, 
viz.^ upon the view that according to the 
Mitakshara Law the doctrine of survivorship 
is limited to unobstructed successions and to 
the succession to the joint property of 
reunited co-parceners,” From this decision 
of their Lordships it follows that if the view 
taken in the Calcutta decision is erroneous, 
then according to the Mitakshara Law the 
doctrine of survivorship is not limited to 
unobstructed successions and to the succes- 
sion to the joint property of reunited 
co-parceners. Their Lordships then conti- 
nued, It does not follow that because 
the reasons given for a decision are unsatis- 
factory the decision itself is erroneous. 
But in this case the decision in question 
appears to their Lordships to be opposed to 
the principles which regulate the devolution 
of joint family property to which the 
Mitakshara Law is applicable and they, 
therefore, cannot adopt the decision in 
Jasoda Koer v. Sheo Penhad Singh (1). 
They think it erroneous. The decision in 
Saminadha PiUai v. Thangathanni (3) and 
the decisions appealed from are both based 
upon it and are open to the same objections.'* 
If the decision in Saminadha PiUai v. 
Thangathanni (3) is open to the same objec- 
tions as those given by their Lordships to 
the decision in Jasoda Koer v. Sheo Pershad 
Singh (1), it is opposed to the principles 
which regulate the devolution of joint 
family property to wliich the Mitatshara 
Law is applicable. This decision of their 
Lordships of the Privy Council has been 
considered by High Courts in subsequent 
cases. 

The first of these is a Full Bench ruling 
of the Madras High Court in Karnpfni 
Nachiar v, Sankaranarai/anan Chr/fy (5). 
In that case the point for dispute 
was whether the plaintiff as the heir of 
her husband who had died issueless was 
entitled to claim a third sliare in the 

(5) 21 M. 300; ]3 M. L. J. 398. 


property, to which share her husband would 
have been entitled in his liefe-time if a 
partition had been effected. It was argued 
that the e.state which devolved upon the 
sons of a sister from the sister’s brother, 
that is to say, from the maternal uncle, 
the sons being undivided when the inheritance 
opened, devolved as joint family property 
with the incident of the right of survivor- 
ship. The following question was referred 
for the opinion of a Full Bench: — 

Whether the estate of a male which 
devolves by inheritance on his sister’s 
sons who at the time that the succession 
opens happen to be undivided members of 
one and the same joint Hindu family 
governed by the Mitakshara Law but 
possessing no joint family property, is 
taken by the brothers as joint family 
property with the incident of survivorship 
as generally understood under the Mitak- 
shara Law or as co-heirs each entitled to 
an undivided one-third share which, on the 
death of one of tliem without male issue, 
devolves as his separate property on his 
widow.” 

The learned Judges of the Madras High 
Court considered that the decision of their 
Lordships of the Privy Council in Venhay- 
yamma Oarn v. Venkataramnnaijyamma 
Bahadur Gam ( 4 ) did not apply to the 
devolution of stridhanam property. It is 
not necessary for me to decide in this 
ca.se whether their Lordships’ decision 
would affect stridhanam property, as the 
distinction drawn by the learned Judges 
with regard to the particular case before 
them has no bearing on the decision of 
the present appeal. They pointed out at 
page 305 that their Lordships had abstained 
from laying down that, as a universal 
rule, a heritage which devolves upon co- 
heirs, who happen to be all or some of 
them members of an undivided family under 
the Mitakshara, is taken by them with 
benefit of .vurvivorship, and they continued 
that the author of the Mitakshara does 
not make a distinction between “obstructed” 
and “uiKtbstrncfed'’ heritage in respect of 
the devolution of sfndhauam property, such 
distinction according to his scheme being 
pertinent only to the inheritance of the 
property' (if a male. Therefore, they consider- 
ed the that decision of their Lordships did 
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not prevent them from concluding that the 
rule of survivorship did not apply to the 
case before them. They, however, went 
on to discuss points which were not 

directly before them in that case, one 

point being as to what their Lordships 

meant by the words ancestral property” 
when they said at page 686 of 25 Madras, 
“in the hands of the grandsons it was 
ancestral property.” They said at page 310, 
“Jn the Hindu Law the word ancestor’ 
is not used in the wide sense in which it 
is used in Engli.sh Law as merely equivalent 
to the propositus and as the correlative 

of heir. In Hindu Law it is used only as 
signifying a direct ascendant in the paternal 
or maternal line, and more technically as 
signifying the paternal grandfather and his 
ascendants in the male line, and in 
Colebrook’s Translation of the Mitakshara, 
it is the expression father’s father’s 
property’ that is translated into ancestral 
property.’ While it may or may not be 
that the expression ancestral property’ in 
their Lordships’ judgment is used in the 
latter sense, in which technical sense it is 
used in several judgments of their Lord- 
ships of the Privy Council and also by 
the Indian Legislature [Suraj Biinsi Koer 
V. Sheo Fersad Singh (6), Parhati Kumari 
Behiy. Jagadis Chnnder Dabal (7), Rajah 
Suraneni Venhata Gopala Narasimha Row v. 
Rajah Suraneni LaksJmaVenkama Roiv (8), 
JJmrithnath Chowdhry v. Goureenath Choicdhrt/ 
(9) and Article 126 of the second 
Schedule to thelndianLimitationAct (1877)] 
it appears to us clear that it is not used 
as denoting property other than that which 
has devolved from a direct ancestor either 
in the paternal or maternal line. In the 
case before their Lordships the property 
had devolved from the maternal grandfather.” 

I have been unable to find that the words 
ancestral property” are used in the 
Mitakshara Law. The learned Judges in 

C6) 5 C. m at p. 164: 4 C. L. R. 226; 6 I. A. 88; 4 
Sar. P. C. J. 1; 3 Suth. P. C. J. 589; 2 Shome L. R. 
242. 

l7) 29 C. 433 atpp.452, 453; 29 I. A. 82; 6 C. W. N. 
490. 

(8) 13 M. I. A. 113 at p. 140; 12 W. R. 40 (P. C V 
3 B. L. R. 41 (P. C.); 2 Suth. P. C. J. 265; 2 Sar. P. 
C. J. 496; 20 E. R. 494. 

(9) 13 M. I. A. 542 at p. 546; 15 W. R. 10 [V. C.) 

6 B. L. R. 232 (P. C.); 2 Suth. P. C. J. 381; 2 Sar. P. 
a J. 618; 20 B. R. 653, 
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this case admitted that the words “father’s 
father’.s” have been incorrectly translated as 
ancestral” by Colebrook. I can find no 
authority for the proposition that in the 
Mitakshara Law there is one word which 
can be translated “ancestral” which includes 
only the two expressions, “father’s father’s” 
and “mother’s father’s.” Where their 
Lordships have used the word “ancestral” 
in their previous judgments, the distinction 
has always been between self-acquired 
property and non-self-acquired property, and 
the word “ancestral” has meant simply 
non-self-acquired property. In the ordinary 
English legal meaning of the word “ancestral” 
the meaning would he the same. The word 
ancestor” would be used as correlative of 
heir, and the words “ancestral property” 
would simply mean inherited pr:,perty as 
oppo.sed to self-acquired property. Whether 
the inheritance was obstructed heritage or 
unobstructed heritage in the Hindu Law, 
the property would equally be ancestral in 
this sense. According to the learned Judges 
who decided this case, their Lordships of 
the Privy^ Council when they used the word 
ancestral” in this connection meant property 
inherited either through an unobstructed 
inheritance ^ or through an obstructed 
inheritance in the particular case of 
inheritance from a mother’s father, but no 
otliei, I do not find that there is anything 
in the Hindu Law to support such a meaning 
being given to the word “ancestral” or that 
tliere is anything in their Lordships’ judgment 
from which it can be deduced that this 
peculiar meaning was intended to be applied 
to the word. The view that I take is 
that, when their Lordships used the words, 
ancestral property which had devolved on 
them under the ordinary law of inheritance,” 
they meant that the property was inherited 
property. The mother’s father had acquired 
the property, his ^daughter’s sons inherited 
it. Thus it was 'ancestral” or “inherited.” 
At page 313 the learned Judges said, “if 
therefoie, we are to understand the expres- 
sion ancestral property’ in their Lordships’ 
judgment otherwise than in its technical 
sense, according to which it is property In 
whicii a son on his birth beconae.s an equal 
owner with his father, the re.sult of the 
ruling will be that a species of joint family 
property unknown to the Mitakshara will be 
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ibronght into existence.” From this passage 
it would appear that the learned Judges 
considered that they might make the sup- 
position that their Lordships used the words 
“ancestral property” as meaning property 
in which a son at his birth became an 
equal owner with his father. With due 
respect to the learned Judges, it appears 
that their Lordships did not mean that and 
could not have meant that, for the property 
inherited in that case by Niladri and Appa 
Rao was property in which their father 
had no share and Niladri and Appa Rao 
did not on their birth become entitled to 
the Tproperty of their mother’s father. 
They became entitled to the property of 
their mother’s father on the death of their 
mother. Niladri was born in his grandfatlmr’s 
life-time. He had no right in his 
grandfather’s property on the date of his 
birth. Whether the result of their 
Lordships’ ruling is or is not that a 
species of joint family property unknown 
to the Mitakshara will be brought into 
existence, it is clear that the word 
“ancestral” as used by them cannot hear 
the meaning assigned to it by the learned 
Judges. 


I have finally to refer to one more 
passage in this judgment which occurs at 
page 314: “The observation of the Privy 
Council that Saminadha PiUnl v. Thanga^ 
thanni (3) case is open to tlie same 
objection as the decision of this Court' in 
Venknyyamma Gani v. VeuJiataramnnny- 
yamma Bahadur Gam (4) can be construed 
only as a disapproval of the general 
position therein maintained that 
survivorship cannot exist in any case in 
which property passes as obstructed heritage, 
and not as a disapproval of the actual 
decision in the case, even apart from tlie 
question of fact on which also it was 
based.” 


The decision in Saminudha PUJai v. 
Thangathanni (3) was on two points, tlio 
first being that the doctrine of survivorsliip 
did not apply to property inherited by 
members of a joint Hindu family goveriieil 
by the Mitaksliara Law derived from a 
collateral, and the second being that the 
three heir.s were . divided and the property 
devolved upon them. The second point 
was a point of fact, and on that 
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alone the defendants’ * appeal failed. The 
learned Judges considered, as shown by the 
above quotation, that their Lordships' of the 
Privy Council decided that property derived 
by the members of a joint Hindu fa^mily 
governed by the Mitakshara Law from a 
collateral was not property to which the 
law of survivorship applied, and that the 
Judges, who decided the case of Saminadha 
Pillai V. Thangathanni (3), were quite right 
iu holding that in such a case the law of 
survivorship did not apply, although their 
decision was wrong because they had approv- 
ed of the decision in Jasoda Koer v. Sheo 
Pershad Singh (1), which stated that the rule 
of survivorship did not apply to property 
derived from a mother’s father. Tn 5amt- 
nadka Pillai v. Thangathanni (3) the learned 
Judges found that the Calcutta High 
Court had rightly decided that the rule of 
survivorship did not apply to property 
inherited from a mother’s father, and as they 
could find no distinction between the case of 
property inherited from a mother’s father 
and property inherited from a collateral they 
found that the rule of survivorship did not 
apply to property inherited from a collateral. 
Their Lordships said that this was not a good 
decision. In Karuppai Nachiar v. Sankarana- 
rayanan Chefty (5) it is suggested that 
what their Lordships meant was that the 
rule of survivorship did apply to property 
inherited from a mother’s father, that there 
was a distinction between property inherited 
from a raotlier’s father and property inherited 
from a collateral, and that thus the rule of 
survivorship did nr»t apply topropertyiniierit- 
ed from a collateral. I am unable to attach 
such a meaning to their Lordships’ decision. 
It would appear to me that the learned Judges 
who decided the case cf Saminadha PiUai v. 
Thatigathanni (3) correctly stated that in 
principle there was no distinction between 
property inherited from a mother’s father 
and property inherited from a collateral. 
Tims if the rule of survivorship applies to 
tlie former case it must also apply to the 
latter. 

The meaning of the word ancestral” in 
their Lordships’ judgment was considered by 
a Hencli of the Allahabad High Court in 
Jamuii Pidsad v. liam Parfnp (10). The 


(10) 20 A. 007; A. W. N. (1907) 211; 4 A. L. J. 
502. 
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learned Judges who decided that case con- 
sidered the decision ou Zamppai Nachtar v. 
Saukaranarayanan Ghetty (5), and dissented 
from it. Their opinion was that the words 
ancestral property” were used by their 
Lordships in a very general sense, and that 
they were not used in the sense of property 
in which the sons acquired by birth a joint 
interest with their father. That is the view 
which 1 take also. 

In Qnrumurthi Reddi v. Qurammal (11), a 
Bench of the Madras High Court found 
directly that the property inherited from a 
collateral relation is not taken as ancestral pro- 
perty and subject to the incidents of ancestral 
property. The decision is very short and mere- 
ly states that the present case is not governed 
by the judgment of the Privy Council [Fen- 
kayyamma Garn v. Venkataramanayyamma 
Bahadur Garti (4)], but by the principle 
of the decision in Karuppai Nackiar 
V. Saukaranarayanan Ghetty (5). The 
point which I have discussed, whether 
there is any distinction in prin- 
ciple between property derived from a 
mother’s father and property derived from 
a collateral, is not touched on in Gunmurthi 
Eeddi V. Qurammal (ll) , 

The last case in which this decision has 
been discussed is Bai Rukhmani v. Keshitclal 
BanchHod { 12 ) . It was there decided that in 
Gujerat daughters succeeding to the non- 
technical stndl, an of their mother take several 
interests. ^ To such a case as that the deci- 
sion of their Lordships in Kaiuppai Nachtar 
V. Saukaranarayanan Ghetty (5) would 
certainly have no application. 

I have now disposed of the cases in which 
the High Courts have discussed the meaning 
of this ruling. It appears to me that the 
distinction sought to be drawn in Karuppai 
Nachiary, Saukaranarayanan Ghetty (5) is not 
a good distinction, and that in applying the 
law as laid down by their Lordships of the 
privy Council the following points should be 
considered : — 

(1) Is the family a joint Hindu family 
governed by the Mitakshara Law? 

( 2 ) Was the propeity inherited or self- 
acquired? 

■ (11) 1 Ind. Cas. 750; 32 JI. 88; 5 M. L. T. 74. 

( 12 ) 9 Bom. L. R. 1293. 
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( 3 ) When it was inherited by the mem^ 
hers of the joint Hindu family, could it 
have been partitioned ? 

If the property has been inherited by 
members of a joint Hindu family, if it 
could have been partitioned among them at 
the time that it was inherited, the rule of 
survivorship applies. 

In the present case the property was 
inherited by Suraj Bakhsh and Balbhaddar 
Bakhsh who were members of a joint 
Hindu family. It was not self-acquired. It 
was inherited by them both as members 
of a joint Hindu family. At the time that 
it was inherited it was open to either to 
claim a partition of his share in the pro- 
perty. In the circumstances, the rule of 
survivorship applies. It is not material 
whether such property came by obstructed 
inheritance or by unobstructed inheritance. 

For the above reasons I decree Appeal 
No. 30, and direct that the claim of Suraj 
Bakhsh be decreed in full, that he receive 
full costs on his original plaint in the 
lower Court from Sukhdei and Janardan 
Das, and that Sukhdei and Janardan Daa 
pay their own costs and those of Suraj 
Bakhsh in Appeal No. 30. • 

Kanuaiya Lal, a. J. C. — I regret that I 
am unable to agree with my learned col- 
league in the conclusion at which he has 
arrived in the case. 

The dispute relates to a half share of 
certain property which belonged to two 
brothers Balbhaddar Bakhsh, the husband 
of Mnsaminat Sukhdei, defendant No. l,and 
Suraj Bakhsh, the plaintiff-appellant. Bal- 
bhaddar Bakhsh died on the 26th May 
1911. The allegation of the plaintiff was 
that he lived jointly with Balbhaddar 
Bakhsh and became entitled on his death to 
his half share by survivorship. He further 
alleged that Munammat Sukhdei, the widow 
of Balbhaddar Bakhsh, had wrongfully exe- 
cuted a lease of the entire share in dispute 
in favour of Janardan Das, defendant No. 
2, without any right and that the lessee 
had wrongfully obtained possession. He, 
therefore, claimed possession of the said 
property with future mesne profits, making 
Musammat Sukhdei and Janardan Das parties 
to the suit. 

- The defence of Uusammat Sukhdei was 
that her husband, Balbhaddar Bakhsh, lived 
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separately from the plaintiff, that the plaint- 
iff consented to the entry of her name 
in the revenue papers and agreed to allow 
her to remain in possession of the share 
of her husband in the capacity of a Hindu 
widow for her life without any power of 
alienation, in consideration of her desisting 
from bringing a claim in respect of the 
moveable property left by her bnsband, of 
which the plaintiff had taken possession, 
that there was a custom in the family 
under which a widow was entitled to the 
share of her husband, whether the family 
was separate or joint, and that the claim 
was barred by section 115 of the Indian 
Evidence Act. The defence of Janardan 
Das was that the lease did not comprise 
anything more than a life-interest of Musam- 
mat Sukhdei in the estate of lier husband. 
The Court below found that Balbhaddar 
Bakhsh and the plaintiff lived jointly, that 
no custom or settlement of the kind alleged 
by Miisaminat Sukhdei, defendant, was estab- 
lished and that the plaintiff was entitled 
to a decree for possession, except in regard 
to the portion of the property which was 
inherited by Suraj Bakhsh and Balbhaddar 
Bakhsh from their uncle, Sheo Darshan, on 
the death of his widow, Musammat Go- 
binda. Both the parties appeal. 

It is not disputed that Thakur Prasad, 
through whom the parties claim to ^derive 
their title, was the owner of an S-annas 
share in the villages Mahasua, Hirupur 
Gutaiya and Ueokali and a S-annas 4.piea 
share in Idauza Maliita. He left four sons, 
Pali, Sheo l)ar.«lian, Cbandi Prasad and 
Data Ham, who lived .separately. Pah 
was succeeded by his son. Shanker Prasad, 
who died witlnut issue. His l/hh share 
devolved on liis death on his uncles. Sheo 
Darshan, Cliandi Prasad ami l»ata Kani. 
Sheo Darshan died, leaving a widow 
mat Gobinda, who inherited his share 
amounting to 2 annas pies in tlie \ ilhiges 
Mahasua, Hirupur Gutaiya ami Deohali 
and a 1 anna 9 1 3 pies in the \illage 
Mahita. On the death of 
Gobinda in 19U2, that share devolved en 
Data Ram to the extent of half ami Siiia,i 
Bakhsh and Balbhaddar Bakhsh, soius of 
Chandi Prasad, to the extent of 1, lili eaMi. 
and inulatidi of names was eilectid ac- 
cordingly in the j'evenue papers. BiilMiiid- 
cfar Bakiish thus became the owner uf a -- 


[me 
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annas share in the villages Mahasua, Hirulptii* 
Gutaiya and Deokali out of which an 6-pidS 
share was inherited by him from Sheo 
Darshan on the death of his widow, and of Ji 
1-anna 4-pies share in Mahita, out of which 
5 1/3 pies were inherited by him from ShejJ 
Darshan on the death of his widow. 

The main question for consideration in ih'i 
appeal is whether the plaintiff was living 
jointly with Balbhaddar Bakhsh on the datff 
of his death, and if so, whether he is entitled 

to claim the share inherited by Balbhaddat^ 

Bakhsh from his uncle, Sheo Darshan. on the. 
death of his widow, in addition to lus shar-e 

in the ancestral estate. 

Chandi Prasad, the father of Sura] Bakhsh 

and Balbhaddar Bakhsh, died according to 

the evidence about 16 or 17 years ago. HisT 

sons were then minors. On the 30th Angu^ 

lb95 Mnsammot Ram Kuar, the raother^ dt 
the minors, obtained a certificate of guardian- 
ship in which it was stated that Suraj 
Bakhsh shall attain the age of 18 years im 
May 1905 and Balbhaddar Bakhsh in August 
1909 (Exhibit I). The miners were then- 
living jointly with their mother, who got her 
brother, Parmeshardin, to look after the 
management of the estate of the rainois. 
Musammat Sukhdei was married to Balbhad- 
dar Bakhsh in or about the year 1905. Her 
gauna took place the same year. For some 
time the two brothers managed to live 
amicably, but differences cropped up between 
them soon in consequence of the profligate 
character of Suraj Bakhsh and the debts 
which he had incurred on the security of the, 
family property. It is admitted by Par- 
meshardin that Suraj Bakhsh is now indebted 
to the extent of R'*. 8,000 or thereabout, and 
tliat out of that sum Rs. 5,000 were bor-' 
rowed by him before the death of Balbhaddar 
Bakhsh on bonds to which he alone was a*' 
party. It appears from the evidence of 
Vusommof Sukhdei and Lalta Prasad that'' 
Suraj Bakhsh wanted Balbhaddar Bakhsh to 
iniii him in the execution of the said bonds, 
|,nt the latter objected to his incurring any’ 
h,.ns or spending anything except from his 
l,:,lf sluu-e of tl.e profits. It is admitted by^ 
Sailin', a witness for the plaintiff, tlmt 

uK'd to come to the ^ 
|„ us.' of Siu;.j liiiklish on the occasions 
, f il.,' '■,'// oiiil c/o'iih' festivals. Balbhad- 
dm Idd o.-^li le^el.ted the expenditure of the 
joint tuiidb fur such purposes. It appears 
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fi^m the evidence that a separation took place 
be^een the brothers inPonsequencesometime 

iH*l909, at which the household goods' and 
catitle*were divided, and it was settled that 
the: income of the villages should be divided 
ifetWeen the brothers thereafter in equal 
shares. Musammat Sukhdei states that there 
Was a quarrel about the prostitutes once 
daring the time she was in the house after' 
hqp gauna and that she saw two prostitutes 
cpming. ; Whether they came for rewards 
given on ceremonial occasions, as stated by 
Earmeshardin, or for other purposes, is not 
deajr. Lalta Prasad states that Suraj 
Bakhsh told Parmeshardin on the occasion of 
i^e fwli preceding the separation that a 
number of prostitutes had come and that the 
lifili should be very well observed; whereupon 
Balbhaddar Bakhsh remarked that his share 

4 

should be.) divided and that the lioli could 
tbeji be celebrated by them in any way they 
liked. Lalta Prasad is married to the sister of 
^usgmmat Ram Kuar and is interested 
equally in the welfare of both the brothers. 
The Court below disbelieved him, because 
it'found certain discrepancies between his 
present statement and that made before a 
Deputy Magistrate, but what those discrepan- 
cies were is not stated, and no attempt 
was made to ask the witness to explain them 
as^i*e4'ri'ired by section 145 of the Evidence 
Act and emphasized by the Judicial Commit- 
tee in 'BaZ Gangadhar Tilak v. Shri Shriniwas 
Pdndtt (13). The statement of Lalta Prasad 
as to the division of the household goods and 
cattle other than plough-oxen is corroborated 
by the evidence of Bhondu, a grandson of 
Data Ram, who is similarly related to the 
parties and there is no sufficient reason for 
disbelieving their statements. 

It appears, moreover, from the evidence 
^ that Musammat Ram Kuar, the mother of 
Suraj Bakhsh and Balbhaddar Bakhsh, 
has been receiving the rent of 20 highas 
khatn of land in Hirupur Gutaiya for her 
pocket expenses since the separation. Mumn- 
mat Sukhdei states that from the time 
of . separation Musammat Ram Kuar used 
to ‘-dine at times with one son, at times 
■vyith the other; and Parmeshardin admits 


• k 

' (13) 29 iBd. Cas. 639; 19 C. ff. N. 729; 13 A. L. J 
T^- 22 0. L J, 1; 29 M. L. !. 34- 

2 L. W. 611; 

•p il 441. 


that she has been realizing the rents ^off 
the said 20 highas and living in the ^ 
same room in which the wife of Suraj' 
Bakhsh is living. Both Data Ram andt 
Bhondu state that the said 20 highas 
were allotted to Musammat Ram Kuar at 
the time of partition, and that statement 
is corroborated by the evidence of MusaW'^ 
mat Ram Kuar herself, who admits 
realizing Rs. 40 per year in her own 

I * 

name from the tenants of Hirupur 
Gutaiya every year from one or two 
years. Parmeshardin tries to make out 
that she has been realizing the said rent 
from five or six years, but he is contradicte.d 
on that point by Musammat Ram Ki^^r 
herself. There was no occasion for Urn 
allotment of the said land to Musammat 
Ram Kuar, if no separation had : taken 
place between her sons, because all her 
expenses in that case could have been met 
from the joint funds. Under the Hin^u 
Law she could have claimed an equal 
share with her sons, but she evidently 
contented herself with a provision of 20 
highas of land for her contingent expenses 
with liberty to mess with any of lier 
sons she chose. 

The conduct of the plaintiff, in executj;ng 
a lease and a power-of-attorney on lii^ 
own account after the separation and in 
assenting to the application made by Musam- 
mat Sukhdei for the entry of hpr 
name in the village papers after the death 
of Balbhaddar Bakhsh, is also consistent 
with the theory of the defence. It appears 
that on the 4th December 1910 both 
Suraj Bakhsh and Balbhaddar Bakhsh 
executed a joint lease of their entire 
share in Mahita in favour of Pragdih 
(Exhibit A25), but subsequently Suraj 
Bakhsh made a mortgage on his 
own account in favour of Mahadin and 
Jagannath on the 31st August 1911 in 
respect of his one*anna six*pies share ill 
Hirupur Gutaiya (Exhibit A27), - He 
executed it to pay off a debt taken by 
him in 1905, If it was a joint family 
debt, Balbhaddar Bakhsh would have 
been asked to join in it but Balbliaddar 
Bakhsh did not join in its execution. 
On the 7th August 1911 the plaintrfl 
executed a power-of-attorney, appointing 
Parmeshardin his general agent to look 

afteHiis cases (Exhibit A43), but Balbhaddar^ 
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Bakhsh did not join in the execution o£ 
it, tboujjh he had joined in the execution 
of a lease written on the 4th December 

1910. 

The mutation proceedings which took 
place after the death of Balbhaddar 
Hakhsh were conducted by Laclihmi 
Narain, the brother af Mysammat Sukhdei, 
and it appears from the evidence that 
Suraj Bakhsh consented to tlie entry of 
the name of Musawmat Sukhdei^ and 
signed some applications for mutation in 
token of his consent. His signatures on 
two of the applications are proved by the 
evidence; and the statement of one of 
the patwaris that Suraj Bakhsh signed 
blank forms, cannot be believed. Saraj 
Bakhsh is literate and knows Urdu, and 
it is difficult to believe that with property 
worth Rs. 12,000 at stake he should 
have signed blank forms and taken no 
steps to proceed to the Tahsil and get 
mutation effected in his favour. The 
proclamations issued in connection with the 
applications for mutation made by Musammat 
Sukhdei were published in the villages in 
question in the presence of Parraeshardin, 
the general agent of the plaintiff, whose 
acknowledgment they bear (Exhibits A31 
to A34). The plaintiff did not make any 
objection to the entry of the name of 
Musammf Sukhdei at the time. Subsequently 
he tried to reopen the proceeding by applying 
for the correction of the khcwdtj but without 
success (Exhibits A22 to A24). 

The evidence adduced by the plaintiff 
to prove tliat lie lived jointly ^ with 
Balbhaddar Bakhsh, consists of witnesses 
who are manifestly interested in supporting 
the plaintifl's case. Ram kuar is 

evidently dissatislied with }In.^n,ninat 
Sukhdei, because it is stated the latter 
refused to execute a iiower-of-atturney in 
favour of I’.'i.rme iliai'din and Inased the 
property tn a stri'n^^er. iiaijnatli is 
married to the .sister of tlit plalntilf, and 
Lachhmi Narain is a .'^nmdhi of l)aijnaih. 
Parraeshardin is iiitere'^ted iii upliolding 
his own managomonf, the disuiiiiimi of 
which is threatened hy the lease gra;i(cd 
by Musammat Suklidni to defentlant No. 
2. Purmeshardin had no indepfii'h-nt 
means when he came f" live with nis 
^ster’a husband, and Mnsauihiat Ruin Kuar 
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admits that she got Parraeshardin married 
twice and that his wife lives with her. 
The evidence of separation adduced by 
the defendants, which is corroborated by 
the conduct of the parties, and the 
allotment of a separate parcel of land 
to Mttsammat Ram Kuar for her contin- 
gent expenses, is, therefore, more reliable 

and worthy of credit. 

There is r.o satisfactory evidence to 
show that any enstom existed of the kind 
set up by Musammat Sukhdei, entitling a 
widow to succeed to the property of her 
husband, even if the family was joint, 
cr to establish that a settlement of the 
kind alleged took place between the parties 
at Jfalihabad after the mutation proceedings 
had ended. But the plaintiff has 
nevertheless no right after separation to 
claim the disputed property, to which 
Mimmmat Sukhdei is entitled under the 

Hindu Law. 

The portion of the property inherited 
by Balbhaddar Bakhsh from bis uncle, 
Sheo Darsban, on the death of his widow 
was, moreover, neither ancestral^ nor join 
family property. The plaintiff s own 
witnesses admit that Slieo Uarshan was 
living separately from bis brothers 
the share inherited by Balbhaddar Bahksh 
on the death of Gobinda was, 

therefore, obstructed heritage, which 
descended on his widow in the same 
manner as if it had been the separate 
property of Balbhaddar Bakhsh. Musammat 
Gobinda had in her life-time raised some 
money by a zar-i-peshg{ lease of the 
property left by her husband. Data Ram, 
Suraj Bakhsh and Ballihaddai* Bakhsh filed 
a suit to set aside that lease, claiming to 
be the nearest reversionary heirs of her 
husband. Musammat Gobinda died during 
the pendency of that suit. An application 
was then made to convert that suit into 
Olio for possession against the lessee. 
Tlie suit was referred by the parties to 
the arbitration of Bednath out of CouH. 

Bodnath decided that Rs. 1,200 should be 

paid by the reversioners on account of 
the premium advanced by the lessee, and 
it is ill evidence that half of that sum 
was paid by Data Ram, and the other 
lalf I'y Ram Kuar on hehait 

13akb-li and Balbhaddar Bakheb, 
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wlio were then minors. The money was 
paid by borrowing, and no evidence is 
forthcoming to show how that debt was 
re-paid. The payment of a joint liability 
out of joint funds would not, however, 
make the property on which that debt 
is. charged a joint acquisition. Suraj 
Bakhsh continued to collect the profits 
of the entire estate after his separation 
because he was the lamhardar^ and there 
is nothing to indicate that Balbhaddar 
Bakhsh did anything to merge the share 
inherited by him from his separated 
uncle in the common stock. 

It is unnecessary, under the circumstances, 
to consider whether if the family had 
been joint the plaintiff would have been 
entitled to claim the share which devolved 
on Balbhaddar Bakhsh as an obstructed 
heritage from his uncle, but in view of 
the finding of my learned colleague, 
it might perhaps be desirable to state 
briefly what I consider to be the precise 
effect of the decision of their Lordships 
of the Privy Council in Venicayyamma Garu 
V, Venhataramanayyamma Bahadur Garu{4:)% 
That was a case in which an undivided 
brother sought to recover by survivorship 
the half share inherited by his deceased 
brother from their common maternal grand- 
father. Their maternal^ grandfather had 
only one daughter, who was the mother 
of two boys. There was no other male 
member in the joint family. Their 
Lordships repelled the view that the 
doctrine of survivorship was limited to 
cases of unobstructed inheritance, and 
treating the property inherited by the 
two brothers from their maternal 
grandfather as ancestral or joint family 
property held that it was governed by the 
rule of survivorship. 

That rule cannot, however, be extended 
to cases of collateral succession, because 
the property inherited from separated 
collaterals cannot be treated as ancestral 
or joint family property. The Mitakshara 
draws a distinction between obstructed 
and unobstructed heritage, that is, between 
the property of a father or paternal 
grandfather which becomes the property of 
his sons and grandsons by right of their 
beitig his song and grandsons respectively 


and that devolving on paternal uncles, bro- 
thers and the like, upon the death of the 
owner and in default of male issue, the 
existence of a son and the survival of the 
owner being impediments to the succession 
(Mitakshara, Chapter I, section 1, paragraph 
3), and as observed by their Lordships of the ' 
Privy Council in Afar Singh v Thahar Singh 
(14) unless the property comes by descent 
from a lineal ancestor in the male line, it can- 
not be deemed ancestral in the Hindu Law. 

It cannot similarly be treated as joint 
family property, because according to the 
true notion of an undivided family in Hindu 
Law, as pointed out in Appcrier v. Rama 
Subha Aiyan (15), no individual member of 
that family can predicate of the joint and 
undivided property that he has a certain 
deflnite share therein. Can it be said in 
regard to the property inherited from 
separated collaterals that none of the persons 
inheriting it can predicate that he has a 
certain definite share therein? If not, then the 
mere accident of two or more persons living 
together inheriting it in defined shares in 
their individual rights \vould not make it 
joint family property, any more than a 
purchase of a property by one or more mem- 
bers from separate funds would give the 
other members of the joint family a right to 
share therein. According to the Mitakshara, 
whatever is acquired by a member without 
detriment to the paternal estate is his self- 
acquired property, in which his co-parceners 
have no interest (Mitakshara, Chapter I, sec- 
tion 4, paragraph 1); and following that 
principle, their Lordships of the Privy Council 
have held in Katama l!iutchiar v. Rajah of 
Shicagungn (2) that even in a joint family 
the separate property of a member devolves 
on his widow, if he leaves no male issue. 
There is no distinction in principle between 
separately acquired property, and property 
separately inherited by two or more members 
of a joint family. 

The writers of the Mitakshara School do not 
speak of any rule of survivorship independ- 
ently of the doctrine of the right by birth 
in the paternal and grandpaternal estate 

[paitrike paitamahe drarye, loosely translated 

(14) fi Ind. Oas. 721; 35 I. A. 206 at p. 211; 18 M.LJ. 
379; 12 C.W.N. 1049; 8 C.L. J. 359; 35 C. 1039 (P. C.); 
10 Bom. h. R. 790; 4 M. L. T. 207; 128 P. W. R. 190S; 
42 P. R. 1910 

(15) 11 M. I. A. 75; 8 W. R. 1 (P. C.); 1 Sntli. P. C 
J. 657j 2 Sar. f. C. J. 218; 20 E. R. 30. 
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by Golebrook as paternal and ancestral estate 
(Mitakshara, Chapter I, section 1 paragraph 
27)], ‘and in the acquisitions made at the 
expense of the paternal stock, and of the 
right of sons to represent their fathers irres- 
pective of the dates and order of their deaths. 
The term “rule of survivorship” has been in- 
vented by the writers of English text-books 
on Hindu haw as a convenient method of 
expressing the effect of the doctrines discussed 
in the Mitakshara. It has been applied to 
separate property thrown by a co-parcener 
into the common hotchpot, on the principle 
that such an act operates as a surrender of 
gift and makes the property accrete to the 
family. It has similarly been applied to the 
self-acquired property of a person when it 
devolves on his death on his sons, because as 
pointed cut in Verikayyamma Garu v. 

Venkotaramanayyamma Bahadur Garit (4) 
property which in the hands of his grand- 
father was separately acquii*ed property 
becomes in the hands of his father ancestral 
property in which liis grandsons acquire an 
interest by birth. The rule of survivorship 
which is applicable to a joint family is not, 
however, tlie rule of survivorship which is 
applicable to co- widows and daughters, because 
the former is a corollary of the doctrine of 
the right by birth and accretion, while the 
latter is a corollary of what might be called 
the doctrine of life-estates (Mitaksliara, Chap- 
ter If, section 1, clause 2) whereby male 
reversioners are excluded or postponed until 
the previous class of female heirs or interven- 
ing life-estate holders is completely exhausted. 
Rut where the daughters take an absolute 
estate, as in liombay, the rule of survivorship 
d^^es not apply, though the daugliters may 
Ije mari'ied to brothers living jointly 
Vifhii'pna /va.dof S'lrifri G(U:a)> lihaUit 

(Id). 


In Vi'ukiiiiiiiiiiimii (inrii v. \ inikiitin'tini<iniuj~ 
mmma Bahadur ilaru (4) what was decided 
by their Ijordships of the Privy Council was 
tliat there was no warrant for a general rule 
that the doctrine of survivorship was limited 
to cases of unobstructed heritage. Tliey 
pointed out that, although persons whosiie- 
ceeded to joint family pnqieity took jointly 
if their inheritance was unobstnicted, yi't the 
propcsition that in eases of obstinctiul in- 
heritance those wh(» succeeded took as ImianN- 


(Kj) 7 








in-common and not as joint tenants was by 
no means universally true. They consider-’ 
ed that the decisions in Jasoda ■ Koer ' 'vi 
Sheo Pershad Singh (1) and Saminddha 
PWai V. Thajigathanni (8), so far as- they were 
based on that proposition, were open to ob- 
jection. Hut they nowhere said that that 
proposition was universally untrue. - They- 
referred to the rule of partition as deter-’ 
mining the right to take by survivorship^' 
but the context shows that they were re^- 
ferring to the rule of partition which ‘was 
an incident of joint family property, and 
not to the rule of partition which was an 
incident of almost every joint ownership. 

It is true that there is no right to take 
by survivorship where there is nor right to 
partition, but io assert the converse that 
there is a right to take by survivorship 
wherever there is a right to partition would 
hardly be correct. A right to partition 
might exist as much in the case of a joint 
tenancy as in the case of a tenancy-in-com- 
mon. In a case of obstructed inheritance, 
the heir inheriting has no community of^ 
interests nr unity of possession with the. 
dece;iseil, and as pointed out in Bai Parson. 
V. BaiSomli (17), the basic principle of a' 
co -parcenary with the deceased is essentially, 
absent with reference to the right to inherit. 
A judgment, as stated by Lord Halsbury 
in Quinn v. Leathern (18), is an authority for 
what it decide.s, but not for what may seem 
logically to follow from it. ‘ Every judg-, 
ment,” said he, ‘ must be read as appli- 
cable to the particular facts proved, since 

the generality of the expressions, which, 
may be found there, are not intended to ba 
expositions of the whole law, but governed 
and qualified by the particular facts of tha 
case, in which such expressions are to be 

found.” In G, and 0. Kreghnger v. New PaiHf 

• ^ 

gania Men* and Cold Storage Company^ 
Limited (10), Haldane, L. C., in discussing 
the l)inding force of previous decisions, un- 
less the facts were indistinguishable, observ-' 
eil; — “To f(dlow previous authorities, so far 
as they lay down principles, is essential if 
the law is to be preserved from becoming 


^171 I'* Iml. Ciis, 77 b B. I'-M at p. U Bom. 

L. II- -100. 

(l.s' ^ I'.iOl) A. 4 •■'Mit ]i. o0(»: 70 I, .1.1’. C. 7^ 
s:. i.. I'. L’V: .‘.0 w. i: o:..!. i’.7o''; it t. l h.749, 

I 1;M I' A. l'. L’o lit )>. 10; .‘iS ,s..). :{0 T. L, 

K. 1 1-1; L. .1. t’h. 7B; 109 L. T. SiC 
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unsettled and vague. In this respect the 
previous decisions of a Court of co-ordinate 
jurisdiction are more binding in a system 
of jurisprudence such as ours than in a 
system where the paramount authority is 
t^t of a Code. But when a previous case 
has not laid down any new principle, but 
lias merely decided that a particular set 
of facts illustrates an existing rule, there 
are few more fertile sources of fallacy than 
to search in it for what is simply resem- 
blance iii circumstances, and to erect a pre- 
vious decision into a governing precedent 
merely on this account.” What is then the 
principle, which the decision in Venkayyam- 
ma Oaru v. Venkataramanayyamma Bahadur 
Garu ( 4 ) lays down? It declares that there 
might be cases of obstructed inheritance to 
which the rule of survivorship would apply, 
and one of such oases is that in which the 
sons of a daughter, living jointly, inherit the 
estate of their maternal grandfather. In 
Katama Natchiar v. Rajah of Shivagunga 
(2) their Lordships of the Privy Council 
recognised the principle that in one and the 
same family different rules may govern the 
succession to the estate of a deceased person 
according to the nature of the properties 
comprised in it, whether it be joint or 
separate. 

The distinction between ancestral and 
self-acquired property on the one hand 
and self -acquired and separate property on 
the other is well marked, and the autho- 
rities in India are agreed that the property 
inherited from collaterals follows the inci- 
dents of self-acquired property (Jolly’s 
Tagore Law Lectures, 1883, page 121; Mayne’s 
-Hindu Law, 8th Edition, page 350; 
Buhler’s Hindu Law, Volume II, page 715; 
Siromani’s Hindu Law, 2nd Edition, page 
220; and Trevelyan’s Hindu Law, pages 
234 and 235). The effect of the decision 
of their Lordships of the Privy Council 
in Vankayyamnia Garu v. Venkataramanay~ 
ya\ama Bahadur Garu (4) has bepn discussed 
by some of the writers on Hindu Law 
,(Golap Chandra Sarkar’s Hindu Law, 4th 
.Edition, page 189, and Ghose’s Hindu Law, 
2nd Edition, page 375). and the trend 
of decisions in this country has been to 
treat the operation of the rule, laid down 
'in the above decision, as conhned to the 
circumstanees of the particular case which 
their Lordships of the Privy Council were 


then considering. In Jamna Prasad v. Ram 
Partap (10), Banerji and Aikman, JJ., 
pointed out the mistake made by Colebrook 
in translating the word paitamahe as 
ancestral, whereas it referred to the grand- 
paternal estate, and in Gurumurthi Beddi 
V. Gurammal (11), a Pull Bench of the 
Madras High Court held that the judgment 
of their Lordships of the Privy Council 
in Venkayyamma Garu v. Veakataramanay- 
yamma Bahadrir Garu (4) should not be 
taken to imply that the property inherited 
by a person from a collateral relation, 
such as a brother or an uncle, was subject 
to the incidents of ancestral property, 
devolving by right of survivorship on the 
other members of the joint family [see 
also Karuppai NacMar v. Sankaranarayanan 
Chetiy (5)J. The same view was taken 
by the Calcutta High Court in Harihar 
Pershad v. BhoU ■ Pershad (20). In Bai 
Rukhmani v. Keshavlal Banchhod (12), the 
observation of their Ijordships of the 
Privy Council that it was the right to 
partition which determined the right to 
take by survivorship, was treated as an 
exposition of the law confined to the facts 
of the case in which the observation 
occurred, and in the absence of a clear 
indication that their Lordships intended 
to apply the rule of survivorship to each 
and every case of obstructed inheritance 
where the property was inherited by two 
or more members of a joint family, the 
distinction hitherto recognised between the 
methods of devolution of separate property, 
whether acquired by purchase or inherited 
from collaterals, as distinct from ancestral 
or joint family property, cannot be ignored. 

The widow of Balbhaddar Bakhsh is, 
therefore, in any event entitled to the 
property inherited by her husband on the 
death of Mtisammat Gobinda. 

1 would, therefore, allow the appeal of Mn^ 
sammat Sukhdei and Janardan Das with costs 
here and below and dismiss that of the 
plaintiff with costs throughout. 

Br THE CoaRT.— As the members of this 
Bench are unable to arrive ao an agieemeut 
with regard to tlie decision of Appeaia dl, 
36 and 30, and there is no lu.ijority 
which concurs in a jadgment varying or 


(20) 6 C. h. J. 383, 



iSDlAii OASEF. 


[ 19:8 


3 ] 2 

ABJAR SIKQU V. DARBARA SINGH. 

reversing tlie decrees appealed from in 
those appeals, the decrees so appealed from are 
confirmed under the provisions of section 98 
of' Act y of 1908, and the appeals are 
dismissed. 

The difference of opinion with regard 
to the decision of Appeals Nos. 34 and 36 
is on a point of fact. One member of the 
Bench holds, agreeing witli the learned 
Subordinate Judge, that the evidence justiBes 
a finding that Suraj Bakhsh and Balbilad* 
dar Bakhsh remained members of a joint 
family until the death of Balbhaddar 
Bakhsh. The other member of the Bench 
considers that the evidence justifies a 
finding that Balbhaddar Bakhsh had separat* 
ed from Suraj Bakhsh some time before 
his death. With regard to the decision 
of these two appeals there is no difference 
upon a point of law and there is nothing 
that can he referred to a third Judge. 
The members of the Bench differ further 
on a point of law with regard to the 
matters raised in Appeal No. 30. One 
member of the Bench considers that the 
property inherited from Sheo Darshan by 
Suraj Bakhsh and Balbhaddar Bakhsh was 
property to which the doctrine of survivor- 
ship applies, and the other member holds 
a contrary opinion. The point on which 
they differ is a point which under the 
provisions of section 98 can be referred 
to the third Judge of tlie Court. But no 
advantage can be gained . by making 
such a reference. If the third Judge agrees 
with the member of the Bench wlio holds 
that the property is not property to which 
the doctrine of survivorship applies, the 
appeal will be dismissed. But it must be 
dismissed in any event owing to the circum- 
stance that the Judges composing the 
Bench do not concur on a point of fact in a 
judgment varying or reversing the decree 
appealed from in Appeal No. 30. Tlie Judge 
who would dismiss it on a point of law 
would also dismi.ss it on a point of fact, h-r 
he holds that Balbhaddar Bakhsii separated 
from Suraj Bakli.sh and the effect of this 
finding of fact would prevent the appeal 
being nllowed in any circumstances. Thus, 
if the third Judge found on the point of law 
that the property inherited from Slien' 
Darshan was property to which the doctrine 
pf turvivonship applies, the appeal could not 


be allowed on that finding, as there would 
be no majority on a point of fact (on which 
the third Judge could not express an opinion) 
which would justify reversing the decree 
appealed from. No reference on thepoinj^ 
of law will accordingly be made, as such 
reference will serve no useful purpose with 
regard to the decision of Appeal No. 30, 

The three appeals are accordingly dismiss- 
ed. In each case the appellant will pay his 

or her own costs and those of the contesting 
respondent or respondents. 

Appeal dismissed^ 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1223 op 1914, 

May 10, 1915. 

Prefiejiti^Sir Donald Johnstone, Kt., 

Chief Judge. 

ARJAN SINGH— Plaintiff — Appellant 

versus 

DARBARA SINGH and others — 
Defendants— Respondents. 

Custom— Adoptinn^Evulence — Statements in other 
caseSy odmissihility of— Admission of adoption hy 
ividow in favour of daughter's son, effect of— Admission 
of adoption by illiterate jyerson, uciyht of. 

An .Appellate Court can rely n))on statements made 
in a separate case and admissible in evidence, 
although not brought on the record of the case 
befoi-o it, when the record containing the statements 
was in the original Court and was referred to in 
the judgment of that Court, [p. 313, col. 2.] 

The use of tlie words ‘adopted son’ by an illiterate 
villager in stntements made by liini docs not bind 
him when by his conduct and other statements it 
appears that he did not regard the person in respect 
of whom the words were used as bis appointed heir, 
[p. 313, col. 2; p. 314, col. I.] 

bindings of fact in a case as to the factum or validity 
of ailoption are not evidence against persons who 
were not jiarties to the case in whieli the finding.s 
were given, [p. 314, col. l.J 

The admission by a widow of ihe adoption of her 
daughter’s s<m hy tlie widow’s husband is of little 
valu(‘ to establish the adoption. {\\ 314, col.l.j 

Sei'niid appeal from the decree of the 
Additional Divi.sional Judge, Amritsar 
Division, at Gurdaspur, dated the 27th 
February 1914, affirming that of the 
Subordinate Judge, Second Class, Gurdaspur, 
dated the 30th April 1912, dismissing the 
claim. 


INDIAN OASES. 


Vol.- XlXlli 

ARJAN SINGH t*. DARBARA SINQU. 

Mr. Santanam^ for the Appellant. 

Mr. Abdur Rashii^ for the Hon’ble Mr. 
Muhammad Skafi^ K. B., for the Respondents. 

JCJDGMENT.— In this case Arjan 
• Singh, alleging himself to be the adopted 
son of one Karam Singh, brought tvro 
salts against certain defendants for 
possession of land, on the ground that 
the alienations to those defendants by 
Karam Singh were without consideration or 
necessity and that he (Arjan Singh) as the 
adopted son had a right to contest those 
alienations. A large number of pleas were 
put in and in one suit 11 issues were drawn 
up and in the other 12. In the present case, 
however, it will be sufficient if we consider 
only issue No. 4, Is plaintiff the adopted 
son of Karam Singh?” Both the Courts 
have held to the contrary, i. e., they have 
both held that such an adoption would be 
inv:»lid as being an adoption of a daughter’s 
son and they have also held that no real 
adoption took place at all. 

This is a second appeal and had the 
lower Appellate Court avoided irregularity 
in its proceedings, the appeal would never 
have been admitted at all inasmuch as 
the vital issue aforesaid had been decided 
against the plaintiff as a question of 
fact pure and simple; but the lower 
Appellate Court was guilty of irregularity 
as, in ending itself short of time in the 
course of the arguments of the defendants- 
respondents, it gave a fresh date and 
directed the respondents to put in written 
arguments. Then by some mistake the 
lower Appellate Court proceeded to 
judgment upon the respondents’ arguments 
before it received the plaintiff’s arguments 
per contra. It is strongly urged in the 
grounds of appeal to this Court that the 
learned Divisional Judge by acting in this 
way has failed to appreciate a good deal 
of the evidence on the record which told 
in favour of plaintiff; and, therefore, it is 
necessary for this Court to consider the 
whole record. It is optional for this 
Court to remand the appeal to the 
lower Appellate Court for re-decision 
after hearing the arguments, or itself to 
hear the arguments and decide the 
case* In my opinion the more convenient 
way is the latter. I, therefore, proceed to 
dispose of this question of fact on the 


m 

merits. It is unneoessary to repeat what 
the lower Courts have said on the 
question. It will be sufficient if I note 
what pieces of evidence not noticed by 
the lower Appellate Court and supposed 
to be favourable to the plaintiff his 
Counsel has been able to point out, and 
then to proceed to see what the correct 
decision should have been. 

The first objection taken by Mr. 
Santanam is that the statements of the 
26th of April 1895 and the 8th of May 
1895 in Ganga Singh’s lambardari case, 
on which reliance has been placed by the 
lower Appellate Court, were never properly 
brought on the record of this case. It seems 
to me that this is incorrect. These records 
were in the first Court and referred to in the 
judgment of that Court and both the Courts 
were justified in looking at those statements 
which are, as the learned Divisional Judge 
has pointed out, strongly in favour of the 
defendants. 

Nejct^ Mr. Santanam attempts to argue 
that Karam Singh was of unsound mind and 
that he never executed the alienations at all. 
I am wholly unable to find any mention of 
this sort of thing in the plaint and pleadings 
of the first Court, nor was any issue drawn 
of this kind. The extreme length which 
plaintiff went was this that the alienation was 
farzi and bila badal, phrases which simply 
mean that the transactions were not ordinary 
prudent business transactions for adequate 
consideration. 

Agaiiiy Mr. Santanam refers to Karam 
Singh’s statement of 22nd of October 1895, 
whereby he wishes to argue that Karam 
Singh never intended to intimate that he had 
not adopted Arjan Singh but merely that 
he did not want mutation of the land made 
in Arjan Singh’s favour during his life-time. 
But it seems to me that all arguments of 
this kind are rendered non-effective by the 
undoubted fact that more than once Karam 
Singh expressly said that after his own death 
his widotv must have the land before Arjan 
Singh. He no doubt wanted his daughter’s 
son ultimately to succeed ; but it seems to 
me quite clear that the mention of his widow 
as being preferred to Arjan Singh shows 
that he did not in effect intend to adopt 
Arjan Singh. An ignorant man like Karam 
Singh may use the word muthanna a thousand 
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iAtia.es and yet show by a remark of this kind 
a«egardinff his widow that he did not really 
intend to adopt in the proper sense of the word. 
Next Mr. Santanam points to the patwan’s 
■^oznameha of 1889 and to a statement of 
,Karam Singh in the presence of collaterals 
■on the 15th of August 1894 that Arjan 
Agjogh had been adopted by Karam Singh. 
These instances also are fully discounted by 

4he remarks made above. 

■ Ftirther^ reliance is placed by Mr. Santanam 
-ona judgment, datedthe 3rd of August 1910, 
by the Divisional Court, Amritsar, in Civil 
^Appeal No. b47 of 1910, between Lachhman 
•Singh and Arjan Singh in which there is a 
-finding that Arjan Singh was the adopted 
■son of Karam Singh. Lachman Singh is no 
(party to the present case and I am wholly 
Capable to see how that finding can have any 
ijjelevancy here. When asked under what 
section of the Indian Evidence Act the judg- 
■mentis relevant, Mr. Santanam points to 
section 43 coupled with section 11, but I am 
^uite unable to see how the circumstance 
ithatthe factum of the adoption of Arjan 
Singh was in that case found proved, makes 
^it in the proper sense of the phrase highly 
'probable” that Arjan Singh really was 
adopted by Karam Singh. It is contrary to 
all the principles of evidence that a party 
•should find held up against him in Court 
•a decision in a case in wliich he had no part. 

Mr. Santanam says that Miisninmat 
•Bhagbhari, widow of Karam bingh, admits 
"the adoption of Arjan Singh and says that 
her own possession is permissive. No argu- 
‘ment is necessary to show how utterly 
'valueless an admission of this kind on her 
part is. Arjan Singh is her daughter’s son, 
'and, of course, she wants to defeat the 
'collaterals or the alienees, as the case may 
be, and, therefore, no weigiit whatever can be 

attached to her statement. 

On the whole, then, looking at the whole 

W the evidence as discussed in tlie judgments 
of the lower Courts and tliose pieces of 
evidence upon wliich special reliance is placed 
by Mr. Santanam, my opinion is tiiat 
the adoption is not proved, in fact my strong 
opinion is that Karam Singh never adopted 
Arjan Singh at all. 'therefore tlie appeals 
are dismissed with costs. 

Appeal i/iVmiwci/. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 428 of 1913. ‘ 

July 6, .1915. . . 

Present: — Mr. Stuart, A. J. C. ,i .. ■■■ 
MIRZA YAR ALI BEG— Plaintipp->^!v. 

Appellant s.d; 

versus 

Mir DANISH ALI and others— > : 

Defendants— Respondents. 

Limitation Act {IX of 1908), Sch, J, Art. 134, ap* 
pUcahility of. 

Article 134, Schedule I, of the Limitation Act has 
no effect where a mortgagee transfers his rights an 
such, but has effect only where he purports' to 
transfer proprietary rights, [p. 314, col. 2.] 

Appeal from the decree of the Subordi- 
nate Judge, Bara Banki, dated the 30th 
June 1913, upholding that of the MnDsif, 
PatehpuT’, dated 28th February 1913. 

4 

4 

' Syod Zahar Ahmed, for the Appellant. 

Pandit Qokaran l^ath Misra and Babu 
Bisheshwar Nath Snvastava, for Re.spond- 
ents Nos. 1 to 4. 

JUDGMENT. — This is a suit for redemp- 
tion of certain property which, the plaintiff 
stated, had been mortgaged with possession 
by his alleged father Mirza Qurban Ali Beg. 
The Courts below dismissed the suit on two 
grounds. The first ground was that the prp- 
perty transferred by this deed of mortgage 
had been subsequently traiusferred by the 
mortgagee for valuable consideration on the 
24th Jlarch 1888 and timt the suit svas thus 
barred hy the provisions of Article 134 of 
the Ist Schedule, Act IX of 1908. The 
second point was that the plaintiff was not 
the son of the mortgagor, and that he was 
not his successor-in-interest. 

With regard to the first point the learned 
Counsel for the appellant has pointed out 
rigidly that Article 134 would have no effect 
in event of an assignment of the mort- 
gagee's rights and would only have effect 
if tlie mortgagee had purported to transfer 
proprietary rights. The deed of transfer 
is I'll (he record. It is a deed of sale, dated 
24tii .March 18S8, by Ramzan Ali, the mort- 
gagee, in favour of Wajid Ali. It affects 
t) l'i[iUos khnm which was tlie area origi- 
nally mortgaged. There has been some dis- 
cussion in this Court as to the intorpretit- 
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of the terms of the deed.- ■I find that 
the terms of the deed are to the effect that- 
t^e ’ transferor purports to tiransfer proprie- 
tary rights. ^ He asserts that he is the mort- 
gagee of the 6 highas kkam, in question, and 
that the mortgagor has given him a fur- 
ther right of proprietorship. He sets up a 
* ¥ * 

t^Ue as mortgagee and a title as transferee 
l:^, gift to the right of equity of redemption, 
^e^ thus .sets up a title as owner, and it 
is the title as owner which he transferred 
to Wajid Ali, This is thus a transfer of 
proprietary rights by a mortgagee for valu- 
able consideration, and Article 134 has force, 
arid" the suit is time-barred. 



point, I dmeot thait. he ‘pay :his own.cost^' 
of this appeal and those of the contesting^ 
respondents. 

Appeal dismmed. 

\ 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 580 op 1910. 

May 5, 1915. ' . ' 

Present: — Mr. Justice Rattigan and • 
Mr. Justice Leslie Jones. ’ ' '• 
BUDHU RAM and others —Defendants— 

Appellants 


^ With regard to the point, the de- 

cision of the Courts bebw to the effect that 
tlie plaintiff-appellant is not the successor- 
ip-interest of the original mortgagor is on 
me face of it a decision on a point of fact. 
TJie learned Counsel for the appellant has, 
however, suggested that his client has been 
prejudiced by an improper refusal to allow; 
him to produce evidence that he had a 
legal right to produce. 1 have gone into the 
proceedings and I am satistied that the 
learned Munsif did not refuse to allow the 
plaintiff to do anything that he was legally 
entitled to do. The learned Munsif appears 
have exercised exceptional leniency to- 
■vjr^rds the plaintiff-appellant, and if his ac- 
tion with regard to the admission of evidence 
were , to be criticised, it might be possible 
to 'record upon it the finding that he allowed 
the plaintiff-appellant to do a great deal 
more than he was legally entitled to do. The 
plaintiff-appellant so far from having a griev- 
^pce appears to mo to have received un- 
merited indulgence in his conduct of the 
eiase. Therefore, I see no reason to decide 
that the finding of the Courts below on 
this point of fact has been improperly ar- 
rived at. 

‘• One small point remains. The learned 
Counsel on both sides agree tliat a sum- 
of Rs. 26 has been awarded to the contest- 
ing respondents as costs in • excess. The 
amount of costs of the Munsif’s Court will 

accordingly be reduced by Rs. 26. 

• . 

Subject to this modification the appeal 
is,! dismissed. As the appellant has failed 
upon practically every point and has only 


versus 

MUHAMMAD DIN and another — 

Plaintipf.s— Respondents. 

Custom —Alienation hy father — Succession — Hindu 
Law— Mitakshara— Adoption of custom in somennattefSf 
effect of— Ancestral property — Property acquired . 
income of ancestral property — Presumption— Right' 'to 
succeed with father in estate of grandfather— SpecUtt 
custom, proof of. . 

The iiroi'as of Mauza Vidor, Dera Ghazi Kliau,* 
l)i9triot, are generally governed bv Hindu Law,' but! 
they have adopted the rule observed by their agrienh 
tural neighbours which gives a father the oi^inary 
estate for life enjoyed by an agricultural propridtej?' 
in the Province, but it is not proved that they have 
still further departed from Hindu Law by adopting 
any other agricultural custom or ideas and in piirti; 
oular it is not proved that a father has the power- 
to disinherit any of his sons in respect of ancestral 
property, [p. 318, col. 2.] '' 

Property acquired from the income of ancestral 
property is ancestral property according to Hindu 
Law. [p. 319, col. 1 ] 

Where a Hindu governed by the Mitakshara system 
found in possession of immoveable property, " 0 ^ 
which a part is ancestral, the presumption is that- 
the other part is either ancestral property or. was 
acquired from the proceeds of the ancestral property 
in his possession, [p. 319, col 2.] 

Among Hroras of Mauza Vidor a claim' 'by' A 
grandson to succeed to a share in the property of-his 
grandfather along with his fatlier is untenable. . [fu 
320, col. 1.] 

First appeal from the decree of the Court 
of the District Judge, Dera Ghazi Khaoj 
dated the 26th March 1913, decreeing plaint- 
iffs’ claim. ' ;l 

Mehta Bahadur Chand, for the Hon’ble Mr., 
Bhadi Lai, R. B., for the Appellants. 

The Hon’ble Mr. Muhammad Shaft, K, B.; 
Mr. Badr-ud-din Kureshi, for Mr. Harris, and 
Pir Taj Din, for Mr. JalaUiid-din, for the 
Respondents. 

JUDGMENT. — The parties are Aroras 
in Mauza Vidor in the Dera Ghazt 

» 9 


^CC^eded upon a trifling and unimportant residing 
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Kban District and the following table gives 
their relationship infer se. 

PCRSU, 


Oonda Ram. Milkhi, 

DaBU, 

J 

r — I ^ 

Mahomed Ahmad Din, Budhu Ram, Dharmun Ram, 
Din, plaintiff plaintiff defendant defendant 
No. 1, No. 2. No. 1. No. 2. 



r ^ 'I 

Lakhi Ram, Daulat Ram, Kalu, 

defendant No. 3. defendant No. 4. alive but 

not a party.I 

Gonda Ram left several descendants, but in 
this suit we are concerned merely with the 
property left by Dasu, the father of the 
plaintiffs and defendants Nos. 1 and 2, and 
grandfather of defendants Nos. 3 and 4, 
The present suit was instituted on the 8th 
August 1908 and the plaint as amended runs 
as follows; — 

“l. Dasu Ram, caste Kautror, resident of 
Vidor, was the father of the plaintiffs and 
the defendants Nos, 1 and 2 and grandfather 
of defendants Nos. 3 and 4. Defendants Nos. 
3 and 4 are the sons of plaintiff No. 1. 

2. On the 3rd September 1903 Dasu Ram 
died leaving his four sons, namely, the 
plaintiffs and defendants Nos. 1 and 2 as his 
successors. 

3. Dasu Ram died, leaving behind him his 
large ancestral property consisting of houses 
and land, owned, mortgaged, .sub-mortgaged, 
and free from mortgage, the debts due to liim, 
and the moveable property. 

4. More than 22 year.s ago plaintiff No. 2 
embraced Islam in the life-time of Dasu Ram, 
and took his residence i[j a separate house 
from him on accctuntof his changing leligion. 
On the 8tli February 1^93 Da.su Ham, in 
order to avoid future disputes, executed a 
Will by which he maintained the rights of 
inheritance of plaintiff No. 2 in the entire 
property and agreed to construct new houses 
for him in lieu of the share of the house 
occupied by him (as shown in list No. 2) 
with his (plaintiff No. 2’.s) consent. Aecnu-d- 
ingly, Dasu Ram had the house (as entered in 


[lS16 

list No. 2, attached to the petition of plaint) 
constructed for him. 

5. In 1895 plaintiff No, 1 also turned a 
Mnsalman, But Dasu Ram did not object 
even to plaintiff No. 2’s (I's) right of inherit- 
ance nor could he do so, as the property 
was ancestral. On the other hand, he coni- 
tinned to give maintenance of every sort to 
both the plaintiffs. But the defendants were 
displeased with them on account of their 
changing religion. 

6. In 1903 Dasu Ram, who was very old 

and was not in possession of his right senses 
being 95 years of age, became seriously ill and 
remained ill for a considerable time. The 
defendants attended him during his illness 
and exercised influence of every sort over 
him. « 

7. The defendants having taken undue 
advantage (of Dasu Ram’s illness) and 
having colluded with one another, secured an 
unregistered fictitious Will from him (while 
he was senseless) by exercise of undue pressure 
on the 2nd September 1903, i. c., one day 
before his death, in order to unlawfully 
deprive the plaintiffs of the inheritance. 
In fact Dasu Ram did not execute this Will, 
and as the property was ancestral he had no 
right to deprive the plaintiffs of the inherit- 
ance. Thus, for the above reasons the Will 
dated the 2nd September 1903 is null and 
void, and the plaintiffs are not bound by it. 

8. After the death of Dasu Ram the 
defendants forcibly took pos.session of the 
house and landed property, as entered in 
part (a) of the claim, as well a.s the papers 
relating to debts due to him and cattle, as 
shown in part (n) of the claim. They do 
not deliver possession of half share of the 
said property and also deny the right of 
the plaintiffs to half share of the estate 
mentioned above, as entered in part (M of 
the claim, as well as tlieir right of the 
ownership of the houses, entered in list 
No. 2, held by them and built by Dasu Ram 
for tl'.em in lieu of the houses (entered in 
list No. 3) occupied by tlie defendants. 
The plaintiffs, therefore, pray that a decree 
for po.sst'ssion of half share of the estate, 
entered in part (n) of the claim and for 
declar.ithin of rights, in respect of the 
property entered in paid (f») of the claim 
and also for declaration of riglits in respect 
oftbeentii-e houses entered in part (r) of 
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tte claim may be passed in their favour. 
If the defendants agree to give possession 
of half share of the houses (as shown in list 
No. 3 attached) occupied by them to tlie 
plaintiffs, they can take possession of the 
house (as shown in list No, 2) occupied by 
the plaintiffs. The plaintiffs are prepared 
to give half share of the lands (as entered 
in list No. 2) occupied by them to the defend- 
ants, in case the latter (defendants) should 
deliver possession of one-half share of the 
remaining property in question to the 
former (plaintiffs).” 

Defendants filed a joint written statement 
in reply to the plaint and in it raised a 
number of pleas that are not now material 
(see pages 290-293). The District Judge’s 
summary of their pleas is given at the top 
of page 330 and fairly represents the gist of 
their answers to the plaintiffs’ claim. Upon 
these pleadings, the following issues were 
framed: 

1. Whether Dasu Ram executed a Will, 
dated 2nd September 1903, without exercise 
of force or fraud, in full possession of his 
senses? 

2, Whether the property in suit was 
ancestral or acquired from the income 
of ancestral property; and, if so, to what 
extent? 

!3. Whether parties are bound by Hindu 
Law or by custom? 

4, In either case, whether ancestral or self- 
acquired, whether Dasu had power to alienate 
it without the consent of all his sons? 

5, Whether plaintiffs are estopped from 
suing by their conduct? 

6, If (4) be proved, whether the alienation 
of 19th September 1902 was fictitious and 
whether Dasu Ram remained in possession 
up to bis death? 

The trial was somewhat protracted, but 
on the 26th March 1910 the District Judge 
delivered judgment in plaintiffs’ favour and 
decreed their suits with costs. His findings 
on the issues were as follows: — 

(1). Issue No. 1— That in executing the 
Will of the 2nd September 1903, the testator, 
Dasu, had not a disposing mind, his mental 
capacity being affected by reason of age, 
illness, and bodily disease, was not a free 
agent and had no intention to deprive 
plaintiffs, or either of them, of rights of in- 
heritance; 


(2) Issue No. 2— That the property left by 
Dasu was either ancestral or [acquired from 
the income of ancestral property and as 
such ancestral for the purposes of the present 
suit; 

(3) Issue No. 3— That Dasu was governed 
by the rules of Hindu Law and not by .those 
of agricultural custom; 

(4) Issue No. 4— That it was admitted 
that if the property was ancestral, it could 
not be alienated by Dasu to the prejudice of 
plaintiffs; 

(5) Issue No. 5 — That no estoppel had 
been established ; 

(6) Issue No. 6 — That the gift of 19th 
September 1902 of fths of the land in Mauza 
Vidor by Dasu in favour of defendant 
No. 3 was intended to be merely nominal 
and that Dasu continued to act as 
owner of the said land up to [the date of his 
death. 

Defendants have appealed to this Court 
from the decree of the District Judge and 
their grounds of appeal are set forth [at 
page 362. In view of a very belated argu- 
ment addressed to us, to which we shall 
presently refer, it is necessary to keep in 
mind the fact that defendants in those 
grounds do not allege that even upon the 
findings of the District Judge, the decree 
passed by the District Judge is erroneous 
from the point of view of strict Hindu Law. 
The first two questions as argued before us 
were (1) whether the land in suit is ances- 
tral or acquired property; and (2) whether 
Dasu was governed by Hindu Law or by 
custom. As an afterthought, Mr. Bahadur 
Chand argued that even if both these 
questions were answered adversely to his 
clients, plaintiffs could not claim more than 
their respective shares as ascertained at 
the time when (some time about 1886) 
Ahamad Din, plaintiff No. 2, became a 
convert to Muhammadanism and thereby 
caused a disruption of the joint Hindu 
family as it previously existed and that in 
any event plaintiff No. 1 was not entitled, in 
the presence of his sons (defendants Nos. 3 
and 4 and Kalu), to more than |th of the share 
(itself jth) which would have fallen to him 
had the family continued joint and undivided 
up to the date of Dasu’s death. 

These ingenious contentions were not 
urged in the Court below, nor are they covered 
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l&y feDy of the grounds of appeal, and on that 
te'rottnd alone should, we think, be ruled out 
M consideration at this late stage. Obviously 
if we had to consider them, a further lengthy 
inquiry would be necessary (probably entail- 
ing great expense and delay and resulting 
ihfructuously) in order to ascertain, if possible 
what the exact shares of the various members 
bf the family would have been in the year 
1^86 when Ahmad Uin became a Mussalman. 
In view, however, of the way in which we look 
at this case, we do not find it necessary to 

^ • t 

prdtract still further a litigation that has 
been going on now for about seven years 
arid'- has obviously not tended to allay 
’embittered feelings between not only brothers 
Wt also a father and his sons. The parties, 
^9 we have remarked above, are ,drorri5 and 
111 the'brdinary way would be presumed to' 
'be governed in all matters connected with 
alienation of land and succession to property 
fey the principles of Hindu Law. On the 
other hand they have for sometime past been 
living in a village surrounded by members of 
BnAgricultural tribe and it may well be that 
*in Bdme Respects they have assimilated their 
Hindu ideas to the customs of their neigh- 
boiira. ‘We have now to see how far it is 
ytablished that they have adopted such 
'^tOtas and in order to decide this point, we 
Wrenn safe ground when we confine ourselves 
'tb'the actual and admitted facts. We start 
then with the hypothesis that the succession 
to' Dasu’s property will depend on the law (in 
which terra is included cuhtora) to which 
Dasu'was subject. As a Hindu Arora he 
would presumably be governed by Hindu Law 
but it is, of course, open to defendants to show 
that in particular matters lie and the otlier 
Aroras of Mmizn Vidor had adopted customary 
roles obtaining among their neighbours, and 
if this is establislied, it is to the lattt*r rules 
duel not to the Hindu Law that we must look 
when a question relating to any .such 
particular matter has to he derided. On the 
other band, we must take it tliat if it is not 
proved that Dasu and members of his trilie 
living- in the village (or possibly even in 
other villages in tlie district) observed a role 
of customary law in respect of a particular 
matter, that as regards that pai‘ticular 
matter he and they must he held bound by 
tbQ principles of their personal l:iw, in their 
ee^ae Hindu Law L^^ee Ihya ]{ani v. Solid 


Singh (1)], How keeping these principles, an' 
mind, we find that the position of Dasu, as” 
the present owner in possession of property;/ 
was very far from being that of the strict' 
Hindu governed by the Mitakshara Law. It*, 
is admitted now, and has been fully proved,' 
that a considerable part of the property in' 
Dasu's possession was ancestral, and, there-; 
fore, to the extent of this property, at all^ 
events, defendants (if not plaintiffs) would, 
have been co-sharers with Dasu and have’ 
had vested interest in it. But judging; 
by the pleadings of both plaintiffs apd‘ 
defendants, it is common ground that Dasu. 
during his life-time was in sole ownership of • 
the property as a whole, including that part' 
of it that is admittedly ancestral and it is 
nowhere suggested by either party that Dasti^ 
was merely the managing member of the’ 
family or that any of his sons or grandsons 
had vested interests in the property. In/ 
these circumstances we are fairly entitled to‘ 
assume that the parties’ family has so far 
departed from the tenets of Hindu Law 
as to adopt the customary rule that a' 
father in his life-time is the owner of the' 
property, with such limits to his rightsDf 
ownership as custom may prescribe. To this' 
extent we accept defendants’ contentions. 
But they ask us to go still further and' 
to hold that the family has not only adopted, 
that rule of customary law, a rule which’ 
is of almost universal prevalence among agri- 
cultural tribes, but has also adopted the 
very unusual rule which .sometimes, though 
rarely, obtains among agricultural tribes and 
gives a father the right either to disinherit a ' 
son from succession to ancestral property or, 
at all events, to distribute such property' 
unequally among his sons. As to this w6’’ 
are unable to agree with Mr. Bahadur Chand' 
that defendants have proved their case. The 
riivnj’i-am upon which they rely (see’ pages' 

fails to carry conviction to our 
niiml.s. Pmpo.sitions of a startling character 
are [iropoiuuled in the most general termsand' 
no details are given as to the persons -respem- 
sible for the (luestions put to tliem, while the' 
instances adduced in support of the pro- 
positions are open to the objection ■ that, 
material particulars by wliich their value, 
could be tested are wliolly wanting, b'or. 

tO lilt I'. U. IPOti: ;n 1*. L. K. IWT (F, B.); 59 .P.j 
W. It I!t07. . ■ , : 
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example, at page 221, weare not told whether 
Eardas Mai was an Arora, nor do we know 
whether he or Lain Mai had any sons or 
whether the gifts in question were made 
with or without their consent. So again, 
at page 222, the nature of the property left 
by Raman Mai is not stated, and if it was 
a,cquired property, the instance is irrelevant. 
The like remark applies to the instance at 
page 223. Furthermore, had there been 
really relevant instances, it is hardly possible 
that, they would have been unknown to the 
five witnesses called by defendants to support 
their cases (see pages 30^-309). These 
finesses practically admit that the case of a 
father excluding a son from a share in ancestral 
property is unknown, and the only instance 
some of them can cite (that of Paira Ram) 
occurred many years ago and no details are 
given, or apparently are known, about it. 

So, again, as regards the contention that 
the parties have adopted the customary 
rule which (differing from the Hindu law) 
regards a property bought with the profits 
or income of ancestral property as acquir- 
ed property [see HaidaT Kha7i v. Johan 
Khan (2) ; Musammat Mar Kmr v. Raja 

Singh (3),] ■ 

According to the personal law or the 

parties such property would be ancestral 
property [see Lai Bahadur v. Kanhaiya Lai 
(4)], a proposition which is not contested. 
As defendants have entirely failed to prove 
that their family observes the rule of cus- 
tomary law in this particular, we must 
assume that the rule of Hindu Law applies 
and that all property purchased by Dasu 
from the profits or income of his ancestral 
property became ancestral property in his 
hands. 

- Defendants at first strictly denied that 
any part of the property in Dasu’s hands 
was ancestral, but their position was 
hopelessly untenable and it is now conceded 
that all the land in Mauza Gadai and the 
two hands in Mauza Yidor Taibwala and 
Sanghewala' are ■ unquestionably - ancestral. 


(2) 65 P. L. K. 1902j 60 P. E..1902. 

(3) 9 Ind. Cas. 608; 9i P. h. R. 1911; 29 P. K. 1911; 

124 P.W.R. 1911. H . . 

(4) 29 A. 244 at p. 246; 9 Bom. L. K. 597; 4 A. L. 
J.227;11C.W.N.417;5C.L. J. 340; 34 I. A. 65 

(P. 0.); 2 M. L. T. 147; 17 M- h. J. 228. 


3id 

The question of the nature of the property 
is discussed at some length by the District 
Judge in his judgment (pages 331-332) and' 
he gives good reasons for his conclusions 
that Dasu must have inherited^a large 
landed estate; and that his entire “property 
was either ancestral” or acquired from^tbC 
income of “ancestral property.” There' is 
the highest authority for the proposition that 
where a Hindu, governed by the Mitakshai*ii 
system, is fonnd in possession of immoveable 
property, of which a part at all eventa is 
ancestral, the presumption is that the otheK 
parteither is ancestral property or wasacquired 
from the proceeds of the nucleus of the 
ancestral property in his possession. As 
observed by their Lordships of the Privy 
Council in Lai Bahadur^s case (4), It is 
established that there was a considerable 
nucleus of ancestral property in his hands 
after the partition. The onus was, therefore^ 
on the respondent to prove that hissubse^J 
quently acquired property was his separate 
estate.” In the present case, as the District 
Judge points out, defendants have failed tof 
prove that Dasu had sources of income 
apart from his ancestral property. He wah 
a lambardar^ but we do not know what 
income he derived from that office and it 
could not have been large, while defendants 
have not attempted to show that he made 
any considerable profit out of the business 
which he is alleged to have done as Mnkk^^ 
tar for one Miran Bakhsh Machhi. Iri 
the circumstances we do not consider that 
defendants have succeeded in discharging 
the onus that was upon them and we must 
accordingly hold that whatever landed property 
Dasu acquired (if indeed he acquired any 
at all), was so acquired from the proceeds 
of ancestral property. As such it would 
itself admittedly be ancestral property for 
the purposes and in the eye of Hindu Law 
and inalienable without the consent of Dasu’s 
sons, if Dasu and his family are governed 
(as we hold they are) in such matters by 
Hindu Law. The result then of our findings' 
is as follows Dasu and his family being 
Aroras are generally governed by Hindu 
law, but they have adopted the rule obseiw- 
ed by their agricultural neighbours which 
gave the father the ordinary estate fi»r life 
enjoyed by an agricultural proprietor in 
this province; Dasu undoubtedly so held 
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the property; and hia conduct as well as 
that of plaintiffs and defendants prove con- 
clusively that to this extent the principles 
of Hindu Law have been departed from ; 
but defendants have not shown that their 
family or their tribe has still further 
departed from Hindu Law by adopting any 
other agricultural custom or ideas and in 
particular, they have failed to prove that 
Dasu had, by well-recognised custom ob- 
taining among them, the power to disinherit 
any of his sons in respect of ancestral 
property, the entire property left by Dasu 
most be regarded as ancestral, and as it 
is not contended and could not be contended 
that plaintiffs by their conversion to Muham- 
madanism forfeited their rights in ancestral 
property plaintiffs are entitled to succeed 
thereto equally with defendants Nos. 2 and 3, 
As regards the claims of defendants Nos. 3 
and 4, the sons of plaintiff No. 1, to suc- 
ceed with their father to a |th share, we 
need say no more than that the claim fails 
once it is established that the family have 
adopted the customary rule which gives 
the succession to the father for his life. 
Just as Dasu held the property for his life 
though he had four sons living, so plaint 
iff No. 1 would be entitled to hold his 
share of the ancestral property for life 
despite the presence of his sons. As we 
hold that Dasu was not competent to alien- 
ate the property, we do not find it necessary 
to discuss the genuineness or validity of 
the Will or of the gift of the i9th Sep- 
tember 1902. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision pKriTioN No. 2U-1; ok 1915. 

November 2, 1915. 

Present: — Mr. Justice Kuinaraswami Sastri. 

i??ri'SRINGKlU MUTT SRI JAGATHGURU 
CHANDRA SURHARA lillARATllI 
SWAMIGAL, BY Aolnt, 
SUBRAMANIA JOSlinUt-PLAiNniT^ 

rLTlTlONKIt 

versus 

KOMARASAMl GOUNDAN and oniKi;s— 

COFNTEK-PtriTlONI-KS— RK.^rONDENl'S. 

(Jiuil rrcCcdurc Cvdc (.kl Wj V. I, JO, 


0. XXII, r. 4, ^Application to bring on record, legal 
rep^’eseniative of deceased defendant in his individudl 
capacity, maintaimhility of. 

An application made to implead aa parties to a 
suit the legal representatives of a deceased defendant 
(wrongly impleaded as such) in their individual 
capacity and not as such legal representatives is 
within the purview of Order I, rule 10,*of the Code 
of Civil Procedure. The fact that such application 
was once made under Order XXII, rule 4, and rejected, 
does not bar an application made under Order I, 
rule JO. 

Veerappa Cheffy v, Tindal Ponnen, 3 1 M. 66; 17 M. L> 

J. 651; 3 M. L. T. 12, referred to. 

Petition, under section 115 of Act V of 
1908 and section 15 of the Charter Act, 
praying the High Court to revise the order 
of the Court of the District Munsif of 
pjrode, in Interlocutory Appeal No. 1939 of 
1914, in Original Suit No. 845 of 1914. 

Mr. T, M, Krtshnaswanii Aiyar, for the 

Petitioner. ' 

Mr, A. S. Ganapathi Aiyar, for the Re- 
spondents. 

JUDGMENT.— The District Munsif was 
wrong in holding that the application, under 
Order I, rule 10 of the Code of Civil Pro- 
cedure, is not maintainable because a pre- 
vious application under Order XXII, rule 4,' 
was rejected. It is unnecessary to decide 
in this petition whether tlie principle enun^ 
dated in Veerappa Chettyy, Tindal Ponnen (1) 
applies where there are more than one 
defendants. There is nothing to prevent the 
petitioner to seek to add as parties persons 
who claim a derivative title from a defend- 
ant already on record, where such persons 
are in possession and claim hostilely to 
the plaintiff, I do not see any grounds 
for refusing to add them as parties. Order, 

1, rule 10, applies to such cases and the 
mere fact that they are the legal represen-; 
tatives of a person who died before the 
institution of the suit and who was wrongly 
impleaded as defendant does not affect the. 
question, where they are sought to be 
impleaded in their individual capacity and 
not as legal representatives. I allow the 
petition and setting aside the order of the 
District Iklunsif direct that the parties 
named in the petition be added as defend- 
ants. They will, of course, be entitled to 
raise any pleas as to limitation. 

The respondents will pay the petitioner’s 
costs. 

Petition aJkirvd. ■ - 

(1) 31 M. ."U, i: M, L. J. ooJi 3 M. L. X. 12. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

* Griminai. Appeal No. 167 op 1915. 

- Juno 21, 1915. 

■ . Present: — Mr. Lindsay, J, C., and 
Mr, Kanhaiya Lai, A. J. C. 
;!°^MPBR,OR— PfioSEcaTOB— A ppellant 

versus 

TILAK—Accitsed— Respondent. 

Evidence Act {[ of 1872), ss. 24, 27 — Infomaiion 
.^iven hy acciieed to Police o^kef oh threat, ad^ 
nuusibility of—Confession, I'etracted, disagreeing with 
other evidence in case, effect of. 

The fact that a Police officer pot by means of a 
threat aa , information from a prisoner as to a cir* 
cumstanoe incriminating the latter, does not render 

that information inadmissible in eyidence fp 3‘>5 

col. 2.] ■ ■ ’ 

An accused’s confession subsequently retmcled 
and not tallying with the other eyidence in the case, 
cannot be pressed as strong endenco against him. 
[p. 326, col. 1.] 

Appeal against the order of the Sessions 
Judge, Sitapur, dated the 12th March 1915. 

The Government Pleader, for the Crown. 

Pandit Harkaran Nath Misrn, for the 
Accused. 

JUDGMENT. — This is an appeal by 
the Local Government against an order 
of the Sessions Judge of Sitapur by which 
he directed the acquittal of the respondent 
Tilak, a carpenter youth aged about 20 
years, who was tried on a charge of having 
murdered a little boy, Maiku Chamar, on 
the 12th January 1915. 

The deceased lad whose age was about 
eleven years lived in the village of Ushraf- 
nagar with his maternal uncle Moti 
Ohdniar. On the day of the boy’s disap- 
pearance, a Tuesday, Moti had gone off on 
business to another village. He returned 
in the afternoon and ascertained that the 
boy was missing. He began a search for 
him and went in the first instance to 
Niraipurwa about six miles away, where 
the boy’s father Bhawani lives. He thought, 
naturally, that the child might have gene 
to see his father, but he found that this 
was not so and came back to his village 
in the same night. He resumed the search 
next day (13th January) and in the evening 
learnt from some Ohamar women that they 
had noticed jackals and vultures coming 

21 


out of an a, ’W field. The women took 

Moti in the field. They went in and 
found the corp.se of the boy Maiku, which 
had been partly devoured by wild animals, 
there was a jacket on the body and an, 
angauMa round the waist and near by 
were found the boy’s cap and pichhaura. A 
khurpa and a basket, in which was some 
cut grass, were also found. 

The body was identified as that of the 
boy Maiku and his uncle identified the 
basket and khnrpa as his own property, 
and there can be no doubt whatever that 
j^ust before the boy was put to death he had 
been gathering grass. The child was in the 
habit of wearing a pair of bangles. These 
articles were missing from the body when 
it was discovered. 

After the body liad been found, Moti 
left it in charge of some of the village 
people and went off to the Police station to 
make a report. Before he went there 
he had ascertained that on the day he 
disappeared Maiku had been in the company 
of two^ little boys, Madari Ohamar (age 12) 
and Jailal or Jialal Pasi (age 11), and 
this fact was mentioned in the report 
which Moti made at the Police station at 
midnight on the 13th January. In the 
concluding portion of the report Moti 
stated that he had a strong suspicion that 
Maiku had been murdered by Tilak 
carpenter; and as a reason for that 
suspicion he gave the fact that he and 
Tilak were at enmity. 

The thanadar being away at the time 
the report was received, the Head moharrir^ 
Kashi Prasad, went to the scene of the 
crime where he arrived at four in the 
morning. He inspected the body and found 
a mark of blood on the ground at a 
distance of a few paces. Kashi Prasad 
held an inquest and sent the body away 
for post mortem examination. After this 
he searched the accused’s house and found 
nothing except two dhoties, of which he 
took possession. Kashi Prasad states in 
his evidence that there were no bangles 
on the body, when he found it. The Sub- 
Inspector, Akbar Husain, arrived at 2 in 
the afternoon of the Uth January and 
within a couple of hours of his arrival 
the bangles of the deceased boy !Maika 
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were recovered. They were found in con- 
sequence of information given by t.he 
accused himself, who took the Police officer 
and a number of witnesses into a cow-house 
on his premises. The accused dug up 
the floor (with his Angers^ according to 
the statement of one witness) and produced 
a small box (dihiya)- I^ide this box 
were the bangles. As to the identity ot 
these ornaments we have upon record the 
statement of a sonar named Chaudliri (.P. 
W. No. 16). Ho swears that he had made 
the ornaments to the order of Puran 
ChamaTj the boy’.s maternal grandfather, 
and that they were made for the boy 

Maiku. 

■ The accused was taken into the custody 
and next day he appeared before a First 
Class Magistrate, P. Sri Nath Deo, to 
whom he made a statement. Before the 
statement was recorded, the Magistrate 
cautioned the prisoner and advised him to 
say nothing unless he chose to do so of 
his own free will. The accused then said 
that he had killed the boy Maiku. He 
Baid he had murdered him out of enmity 
on account of a quarrel he had with the 
boy’s uncle, who had refused to pay him 
the full price of a plough he made. He 
described the manner of the murder, which 
lie said he committed before noon. He 
had found the hoy scraping grass and^the 
latter had asked him to go with him. The 
accused explained that he was going to 
cut grass too. He says he refused to let 
the hoy come, whereupon the latter gave 
him abuse. Accused said be then struck 
the boy four blows mt\\ khnrpi. Tiielirst 
two he struck on the lad .s cho.>t. He 
gave him two more after he fell tn the 
ground. He stated that he reiniined on 
the spot till the hoy died and then ho 

went home. 

With regard to the cause of death we 
have the evidence of tln^ Medical ullicer 
who made the post nimtem e.vainination. 
The body had been con.sumed by animals 
to a large extent and tiie witness was not able 
to give any definite opinion a.s to tlie e.uise 
of death. But there was an extensive 
fracture of the skull, live indies in length, 
an injury sullident to cause d(‘atti, and 
' there can be little doubt that tlie l)oy 
was struck on the skull and died of the 


injury so received. To come pow to An 
examination of the important' evidence in 
the case, we shall first consider the state- 
ments of the witnesses, who were called to 
prove that the prisoner was with the 
deceased boy on the day be disappeared. 

Those witnesses are the 

Madari and Jailal, and they both tell the 

same story. They say that they and the 

lad Madari were all grabbling grass 

together on the edge of a field when the, 

accused Tilak passed by. This was in the, 

afternoon; one ot the ^ 

not long before sunset. They say that, 

Tilak called fo Maiku and asked him tO-, 
come along, saying that he would find good', 
grass for him. Maiku got up and went' 
off with the accused and that is the last 
they saw of him. Both these lads admit 
that they said nothing about this, 
after the dead body had been found. 
Madari says be then told Moti of this 
incident. Jailal says he told nobody until 
the thanadar came to the village. A 
woman named Jaikora was also called as 
a witness in thi.s connection; but she went 
back on the statement she had made to 
the Committing Magistrate, and although 
she subsequently reverted to^ her earlier 
story, the Judge was of opinion, and we 
think rightly, that she was an unreliable 
witness. Her statement may be left outi'Of 

account. 

Some corroboration of the boys story; 
was given in the statement of JXMSflnti/wfi, 
Makko, the grandmother of Maiku, though 
her story has an uncertain note ahodt it. 
She deposed first that Maiku had gone- out 
with tlie two other boys to cut grass. Ift 
cross-examination she modified this state- 
ment by saying that sV.e had not actually 
seen tlie boys start together, but that 
liaving gone out to the fields she had seen the 

tliree hoys with each other. 

The next lot of evidence to be considered 

is tiuit relating to tlie recovery ot thfl 
bungles in tlie liou.se of the accused. In 
this ninnectlon we have the statement o£ 

the Snb-lnspector, a man named i^heo^atan 

Singh, anil two ziJadnis, Abdul Hai and 
Ibi.bir Alnnad, These last three persons 
W,.|V called in by the Police to assist at 
the scaivli. They all say that the accnsel 
,.,.;„hieted them to the spot where the 
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box containing the bangles was found and 
they all say that the accused dug up the 
gconnd with his own hands and produced 
the: box from holes in the ground. 

(‘ There is upon the record a sketch plan 
ofithe accused’s house, which shows the 
location of the cattle-shed in which the 
box had oeen burfed. The plan shows 
that ' the door , of the accused’s house faces 
north-west. The door gives access to a 
or courtyard, and on the east side 
of this courtyard at the north-east angle 
of the house is this cattle-shed. Access 
tQ >:.the shed could only be had by entering 
through the main door of the house 
crossing the courtyard. There is no other 
couimunication from outside with the cattle- 
shed. 

With regard to the statement of the four 
search witnesses, it may be observed that 
there are certain discrepancies. They were 
cross-examined as to who were present at 
tbe^^search and upon this matter their 
stories do not all agree. It seems, however, 
quite certain that Sheoratan, Abdul Hai 
and Bashir Ahmad were all there: the 
Sub-Inspector’s evidence shows that they 
were recorded in the Police diary as having 
assisted at the search. 

Here it may be noticed that Bashir 

Ahmad deposed to the way in which the 

information which led to the finding of 

bangles was obtained. He said that the 

ihanidar told the accused that there were 

blood stains on the dhoti which had already 

been found in the house and that Tilak 

had better told the truth. It was then 

that Tilak. said the bangles were buriel 

14 the cow-shed and it was after this that 

accused took them to that spot and dug up 

the box. The evidence which we have 

referred to, coupled with the accused’s 

confesion which he subsequently retracted, 

ponstituts the case against the prisoner and 

h^ve now to examine the reasons which 

Jefithe Judge to hold that the evidence 

was unreliable. 

% 

'^'He rejects the evidence of the two 
little boys Madari and Jailal, on the ground 
that-' they never spoke to Moti about the 
accused’s having called Maiku away until 
after the body had been found. The 

was of opinion that had 
these children actually seen what they 


described m Court, they would have told 
Moti a.s soon as they began to know that 
Moti was searching for Maiku. We are’ 
unable to accept this criticism of the 
evidence of these children, whose conduct 
he seems to have been judging by a 
standard which could hardly apply. After' 
all, their ages are twelve and eleven years, 
respectively and they could not be expected 
to be like grown up men. It is hardly 
likely that they suspected that anything 
serious had happened to Maiku and so they 
would not realise the importance 
disclosing what they knew. Or it maybe, 
perhaps, that they may have im.agined that 
they would in some way be blamed in 
connection with ilaiku’s disappearance and 
so refrained from speaking. We are unable 
to agree with the Judge when he says 
that the fact that they never spoke till 
after the recovery of the body is proof 
that their evidence was concocted. 

With regard to the statement of lluaorrDY^at' 
Makko to the effect that she had seen 
the three boys together, it certainly may 
be said that she, at any rate, might be 
expected to have informed her son Moti of 
this fact. Makko, however, was not questioned 
about this when she was in the witness-box. 
Possibly she might have been able to explain 
why she did not tell Moti. She might, on 
the other hand, have said that she did tell 
Moti. We have no direct information on this 
point. Or. again, it may be that .she did 
not see these boys together at all and 
invented the story to add weight to what 
was said by Madari and Jailal— a theory 
wiiich is by no means remote in view of 
the manner in which she contradicted herself 
in cross-examination. 

But whatever defects may be found in 
her statement, they cannot aifect the value 
of the testimony of the two boys, and in this 
connection we may say that we are unable to 
find any room for the theory of concoction. 
The names of the lads are given in the 
first report winch was made at midnight 
at the thana 7 miles away. The body 
was found on the evening of 13th January 
only seven or eight hours before the report 
was made, and it does not seem po.ssible 
that in the interval between the finding of 
the body and the time when Moti must 
have left the village to give the report, a 
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cnt and dried itory could have been 
invented to put into the mouths of these 
two boys for the purpose of incriminating 
the prisoner. Children of sujh tender age 
are not the persons who would be selected 
as witnesses to support a fabricated charge 
of murder. We have no doubt, therefore, 
that Moti is telling the truth when he 
says that after the body had been found 
and before he went to the thana, Madan 
and Jailal came forward and said that they 
had seen Tilak take Maiku away on the 

previous day. And, further, we can discover no 
reason why the simple and str.aightforward 
story told by these boys should not be 

believed. 

Next with regard to the evidence concerning 
the recovery of the bangles, we find it impossible 
to accept tlie conclusion of the Jndee who 
seems to have formed the theory that this 
story was not a hona fide one. Apart from 
the statement of the Sub-Inspector, it is 
difficult to conceive any reason why 
Sheoratan, Abdul Hai and Bashir Ahmad 
should all conspire to give^ false evidence 
in a matter of this kind. Slieoratan 
appears to be a respectable man and the 
other two witnesses are zihulms employed 
by the Stdte in which Ushrafnagar is 
situated. To condemn their story because 
of unimportant discrepancies in what 

they say regarding tiie presence of other 
parties or as to where those other parties 
were at a particular moment, is manifestly 
absurd. People who are ^ called in to 

witness a search of this kind may 
reasonably be supposed to have their 
attention concentrated upon the matter 
in hand. They are not likely to be 

staring all round them to see who is 
beside them or wluit other people are 
doing. Their eyes would naturally be 

following the movements of tiie accused 
and of nobody else. 

As for the evidence of the Sub-lnspeLdor, 
if tripped up in the matter of naming 
the search witnesses correctly or of giving 
the number of them, that is surely no 
reason for concluding that there must 
have been something crooked about the 
learch proceedings. How is it pos.'^ible for 
any Police oliieer to carry in Ids mind 

petty incidents of every case he has been 

engaged ini^ 


Then again, the learned Judge’s suspicions 
appear to have been roused by the fact 
that only four out of the eight or nine 
search witnesses were called, as if there 
were any necessity to accumulate evidence 
regarding this particular part of the 
case. And if the learned Judge desired 
to further investigate this matter, ' it 
was open to him to call the other 
witnesses who had not been produced 
in the Court. The conclusion arrived at 
by the Judge was that the circumstances 
attending the recovery of these bangles 
were so suspicious as to suggest the notion 
that they had been planted in the house 
for the purpose of implicating the 
prisoner. He says in his judgment that 
the mere fact of the finding of the 
bangles was not enough to incriminate 
the accused, but that was not suggested. 
The recovery of these ornaments was 
only one link in the chain of circumstantial 
evidence tendered in proof of the accused s 
guilt. 

Let us examine the theory that the 
. ornaments had been deposited in the 
accused’s house by* some tliird person. 

We begin with the fact that the bangles 
belonged to the murdered child; there 
can, we think, be no doubt as to this. 
Then we have the fact that these 
ornaments were found in a box buried 
some six inches of the surface below the 
ground in a cattle-shed in the accused’s 
house to which, as has been said, access 
could be had only by entry through the 
main door of the accused’s house. 

How could these ornaments have come 
there? AVe know that the boy was 
wearing them before his death and ^ we 
also have what we believe to be reliable 
evidence that tliey were not on the body 
when it was found. It seems _ impossible 
tliat they should have been lying in the 
(trhar field where the corpse was discovered, 
otherwise tliey would have been picked 
up along with the cap and other articles 
wliich the lad had been wearing or 
carrying and tlie only conclusion appears 
to lie Umt the person who murdered the 
cliild removed the bangles and kept 

them in his possession. 

If tiiat person were some one other 
than tiie accused, he must have entered 
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the accused’s house through the main 
door and gone into the cattle-shed to bury 
the^ bangles, not an easy thing, to do, if 
it is remembered that the accused lives 
in this house with bis two brothers, and 
why again should such a person select 
such a place of concealment? A pair of 
bangles could easily have been hidden in 
a field or in some other place in the 
village where the act of concealment 
would entail no risk whatever of detection. 
There appears then to be no foundation 
for the theory that a person, not the mur- 
derer of the boy, came into accuvsed’s home 
and deposited the bangles there. The only 
remaining theory other than that the 
accused hid the article there himself is 
that they were brought into the house 
in the course of the Police investigation, 
but this theory seems to be equally 
untenable. We have said already that 
we can find no reason for supposing that 
Sheoratan and the two ziladars are perjured 
witnesses; we must accept their statements 
^hab it was accuse! himself who want to 
the spot and dug up the box in which they 
were contained. This fact is altogether 
inconsistent with the notion that the bangles 
were planted surreptitiously during the 
Police investigation. And, again, how could 
any person attending the investigation get 
possession of these very bangles which 
the boy had been wearing up to the time 
of his death? There is absolutely nothing 
to show, and there is absolutely no ground 
for believing, that these bangles could 
have been picked up anywhere in the 
village between the time at which the 
body was discovered and tlie time they 
were handed over in the accused’s cattle- 
shed. Indeed every piece of evidence we 
have goes to negative any such hypothesis. 
We are left then what seems to us the 
only possible conclusion, namely, that the 
accused himself concealed the bangles in the 
cow*shed and that fact we hold to be 
established beyond any reasonable doubt. 

I 

, Tbe learned Judge has commented on 
that part of the. evidence which shows 
that the Sub-Inspector told the accused 
that it would be. better for him to tell 
tbe truth, as the dlmti or dhoties which had 
been found in his house were stained with 
Vlood^ And he treats this conduct on the 


part of the Police officer as amounting to 
threat, adding that the statement regarding 
the blood stains was untrue. Even if it be 
assumed that what the Police officer said to 
the accused amounted to a threat, that 
fact would not render inadmissible in 
evidence the information given by the ac- 
cu.sed which Jed to the recovery of the 
bangles. Further, assuming that the Sub-In- 
spector did make such a statement to the 
accused (he was not cross-examined on this 
point), weave unable to agree with the Judge 
that what was said regarding the blood 
stains was a consciously false statement. 
The Chemical Examiner reported that the 
dhoti or dhoties which were sent to him 
showed no traces of blood, but there are 
many marks which might easily be taken 
for blood stains by an ordinary witness 
and a Police officer may very well have 
thought, _ in perfect good faith, that 
the stains he saw were stains of blood. 

There remains the confession made by the 
accused on the 15th of January, which the 
learned Judge has denounced to be unreliable 
because it is not corroborated by the other 
evidence in the case and because it contains 
false statements regarding the manner in 
which the crime was committed. The con- 
fession was retracted by the prisoner 
when he was examined by the Committing 
Magistrate on the 23rd January and he 
declared that the Police had used threats and 
inducements to make him confess. 

As against this story may be set the fact 
that when the accused was placed before 

the Magistrate cn the 15th January, he was 
cautioned in language which ought to have 
conveyed to him in the clearest possible man- 
ner that he was running a grave risk in mak- 
ing a statement which would incriminate him 
self. He was told not to make any statement 
unless be were prepared to do so of his own 
free will. And in spite of this admonition 
the accused did make a statement, the 
very first words of which contain the un- 
qualified admission that he took the boy’s 
life. 

^Xe agree with the Court below that 
the narrative given by the accused regard 
ing the time, place and manner of the 
crime is to a certain extent untrue. Jt 
is clear that the murder wa.s committed 
in the arhar field, where the. boy could noj 
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tiave been scraping grass whereas the 
accused’s story would show that the boy 
was killed at the very spot where he was so 
engaged. . And the story of the prisoner 
that the boy asked leave to go with 
liim and abused him when that leave was 
refused appears to be quite incredible. It 
is pointed out too that the accused’s story 
as to how he killed the boy does not square 

with the Medical evidence, but here it is to be 
noticed that tliis latter evidence was 

iiecess^irily of somewhat less value by reason 

of the condition in which the boJy was found. 
However, although the narrative given by 
the accused cannot be accepted as a correct 
version of what took place, there still 
reniains the admission that he murdered 
the boy. The confession cannot be pressed 
as strong evidence against the prisoner, and 
indeed if the other evidence is accepted 
as reliable, there appears to be no need to 
resort to the confession to establish the guilt 
of the accused. 

And as we find that this evidence is 
reliable and should be accepted, we come 
to the conclusion that it was the accused 
who murdered the boy Maiku. When we 
have it that he was the last person seen 
in the' boy’s company and that the boy’s 
bangles were found in tlie accused’s house 
within forty-eight hours of the time of the 
murder in a place wliere no one but the 
accused himself could have put them, it 
seems to us impossible to doubt that the 

accused is guilty. 

We have said nothing hitherto regarding 
the (luestion of motive. The accused has 
admitted the existence of ill-feeling between 
him and the deceased Iny's uncle arising 
out of a disput(‘ which must liiveleftthe 
prisoner with a sense that Im had been 
wronged: and this feeling may have 
prompted him to murder the h w l»y way of 
revenge. U is hy no means certain that 
the crime was committed purely out of 
avarice; it may very well he that it was 
done out of revenge and that tlie accused 
may liave tahen tlie (diild’s ornamonts liy 
way of compensation for the money which 
the. uncle owed him I'V the muLing -4 c 
plough, 

We allow this appeal, and finding Tihk 
guilty of luiu’der, we order that ho bo 


hanged by the neck until he is dead (sectio^ 
302, Indian I’enalCode). 

Appeal allowed, ii 


MADRAS HIGH COURT. ^ 

FULL BENCH. 

Referred Case No. 7 op 1915. ■ ( 

December 2, 1915. 

Present:~-S\r John Wallis, Kt., Chief Justice, 
Mr. Justice Coutts-Trotter and ’ 

Mr. Justice Seshagiri Aiyar. 

The DISTRICT JUDGE of KISTNA— ■ 

Petitioner 

versus 

C. HANUMANULU— Respondent, -i 

l.cgal rractUioncra Act ‘XllHof 1879), 13 (jf)i 

14— "Odicr rcasu«a6/c' cause," meaning of^Scopepf 
inqninj under s. lA. 

Section 13, clan.se (/), of the Legal PractitionetS 
Act, 1879, is not conlinecl to cases of miscond^ 
cjusdem generic, nsthosc referred to in the preceding 
clauses, but inclndes other cases of misconduct aq 
well. [p. 327, col. 2.] . ,, 

Section 14 of the Act covers all clauses of sectfioh 
13 and a subordinate Court is not precluded from’ 
taking proceedings against a legal practitioner for 
conduct alleged to come within clause ij) of 
section 13. [p. 327, col. 2.] 
ill the matter of the petition of Golah Khan, "B. 

L. R. 179; 16 W. K. 15 Cr., In the matter of Pitrna 
Chunder Pal, 27 C. 1023; 4 C. W. N. 389, distin- 
guished. 

In the matter of Southelcal Krishna Rao, 14 1. A, 
154; 15 C. 152; 12 Ind. Jur. 11; 5 Sar. P. C. J. 96; In 
the matter of the Second-Grade Pleaders, 6 Ind Cas, 
313; (1910) M. W. N. 163; 8 M. L. T. 22; 20 M. L. J, 
500: 34 M. 29 at p. 34; 1 1 Cr. L. J. 310; In the matter 
of the itetifion of Muhammad Abdul ifni, 29 A. 61: 

A W. X. (1906) 2GS; 3 A. L. J. 811; 4 Cr.L. J. 401; 
followed. •. r 

Case referred for the orders of the High 
Court under section 14 of the Legal Practi- 
tioners Act, XVlll of 1879, by the Distridt 
Judge of Kistna, in his letter dated the 
loth ^larch 1915. 

Mr. Sidney Stnith, for Petitioner on 
behalf of tlie Pleadersliip Examination Boards 
Mr. 7'. rntkimm, for the Respondent, v ■ 

JUD(.iMENT. — In this ease the District 
Mun.'^if of Bezwada ha.s taken proceedings 
nmler section l4 of the Legal Practitioners 
Art (A against a second grade Pleader 
pi'Av’thdng in Ins Court. The chargo as 

for contempt of Court covered- 
}*y 13 (/) of the Legal Practitioners* 

A'.-i, and a preliminary objection has b^ 
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taken that a subordinate Court is not 
ap,thp^Tii!ed to take proceedings, undei' section 
14 in cases which come under clause (/) of 
s^tjjy 13 for any other reasonable cause,” 
and is confined to cases falling under clauses 
(a) and (h). There was some ground for this 
view under the corresponding sections 15 and 
16 of Act XX of 1865, as the former section 
gave a power of suspension or dismissal for 
fraudulent or other grossly improper conduct 
in the discharge of his professional duty or for 
any other reasonable cause,” while the 
subordinate Court was only empowered to 
investigate charges of “such conduct as 
aforesaid,” and accordingly it was held in 
In the. matter of the petition of Golah Khan {!) 
that cases which did not come under fraudu- 
jlent br other grossly improper conduct in the 
■exercise of. professional duty” but under 
’ any other reasonable cause” were not cover- 
‘ed by section 16 of that Act. Following this 
jdecision, Hill, J., in In the matter of Pnnia 
■Chinder Pal {2) expressed the opinion that 
•the words in section 14 taking iiistructions 
except as aforesaid” referred to clause (a) of 
’section 13, and the words ‘ any such miscon- 
duct as aforesaid” referred to clause (h) “frau- 
dulent or grossly improper conduct in the dis- 
charge of hisprofessional duty,” and that a sub- 
.ordinate Court had no power to take action in 
cases falling within clauses (c),(r/), (e) or (/) of 


that section. This restrictive construction is 
not supported by the judgment of their Lord- 
ships of the Judicial Committee in In the 
(patter, of Soufhekal Krishna Ran (3) to which 
J., referred, and in that case no question 
.as t3 clause (/) of section 13 arose or was 
■fjonsidered; and it was apparently doubted 
■by Krishnaswami Aiyar, J., in h the matter 
pf the Second-Grade Pl€ade‘>‘s (4). Further 
pointed out by Knox, J., in In the matter of 
lih^petition of Muhammad Ahdiil Hai (5), it 
Jgnores the fact that clauses (c), (d) and (e) 
:Were introduced into section 13 by Act XI 
iqM 896. There is no good reason why 
charges under these clauses should not be 
investigated in the first instance by the 

.subordinate Court and it would be very incon- 
7B. 1 . R. 179; 16 W. R. 15 Cr. 

'"*‘.(2) 27 C. 1023; 4 C. W. N. 3S9. 

14 I A. 154; 15 C. 152; 12 lud. Jur. 11; 5 Sar. 
iT.C.J.96 . .. . 


(4) 6Ind. Cas,313;34 M. 29 at p. 34; (1910) JI. W. 
163; 8 M. L. T. 22; 20 M. L. J. 500: 11 Cr. L. J. 310. 
- (5) 29A61; A.W.N. (1906) 268;4Cr.L.J.40:; 3 
‘A. L. J.8U. 



venient if they could not. Their introduction 
into section 13 of the Act without any amend- 
ment of section 14 goes rather to show as 
observed by Ghose, J., in In the matter of Pttrna 
Chunder Pal (2) that section 14, as it stood, 
was deemed wide enough to cover thein, and 
on the whole, w'e agree with the view of 
Knox, J., that section 14 covers all the clauses 

4 

of section 13. We think, therefore, ihal 
the objection that the District Munsif had 
no jurisdiction to take proceedings against 
the practitioner in respect of conduct alleged 
to come within clause (/) of section 13 must 
be overruled. 

In this view, it is not very material whe- 
ther the charges should liave been under 
clause (h) for grossly improper conduct in 
the discharge of professional duty” rather 
than under clause (/) for any other reason- 
able cause” as the facts are fully set out in 
the charge, and the respondent was in no way 
prejudiced. 

Further, it is now well settled (hat clause 
(/) is not confined to cases of misconduct 
ejnsdem generis as those referred to ’ in the 
preceding clauses but includes other cases 
of misconduct as well, and may, therefore, 
well be considered to include the present 
case in which the alleged misconduct consist- 
ed in the Pleader’.s conduct towards the Court 
and not to the parties in the case. See 
In the matter of Puma Chunder Pal (2) and 
In the matter of a Pleader (6). 

Coming now to the facts, the case arose out 
of a suit on a promissory note against a 
z€minda}\{x) which the District ilunsif gave the 
plaintiff a decree and sanctioned the prosecu- 
tionof the defendant forperjury. Thesanction 
was revoked by the District Court and the 
zemindar then sued the Pleader who had 
appeared for him at the hearing of the suit 
for damage®, and also instituted pr'^ceedings 
against him under section 13 {!>) of the 
Legal Practitioners Act for alleged grossly 
improper conduct in the course of his profes- 
sional duty and in these proceedings the 
zemindar was represented by the respondent. 

On lltb December 1913 in the course of the 
proceedings the District ilunsif insisted on 
putting certain questions to the respondent 
as the Pleader in the case, with a view of 
••satisfying himself apparently that the pro- 
ceedings were really authorised by the zemm- 

(O') 26 M. 12 M. 1-. -T. r.-). 
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Jar; and on the following day the vespondent 
6Ied in Court the affidavit which is the 
subject of this reference. It fills no less 
than 25 folio pages of print and concludes 
with the statement that, as everything loot ed 
inominous (ignominious) (sic) for the re- 
spondent he watS obliged to file it for the 
perusal of the High Court and that it was 
necessary in the interests of justice that the 
District Munsif should be requested not to 
adjudicate in the proceedings then before 
him against the other Pleader. It is unneces- 
sary' to say much abcM he contents of the 
affidavit, as Mr. Praka.sam who appears for 
the respondent has very properly not 
attempted to justify it, and has contented 
himself with urging in mitigation the respond- 
ent’s state of mind at the time. It refers at 
great length to numerous proceedings in 
which the respondent had appeared before 
the District Munsif as a litigant or a Pleader 
and is full of aspersions, imputations and 
insinuations couched in insulting language, 
charging the District Mundf with rancour 

and prejudice against the respondent and with 

a desire to injure him and to make common 
cause with political opponents in the 
Bezwada Municipal Council. It has not been 
contended before us tliat there was anything 
in the District Mun.df’s conduct on the Bench 

which could, in any way, excuse oi palliate 
the respondent s conduct in filing tlie affidavit, 
but it was urged, in effect, that in the case of 
the respondent ordinary professional rivalries 
had been aggravated by l)itter (luarrels 
with other members of the liocal ]hv arising 
out of Municipal politics, wliicli preyed on his 

mind and affected his judgment. It is bad 
enough that disputes of this kind should he 
allowed to destroy the good relation.s which 
ought to exist between members of the Bar, 

but it would be far worse if tliey were recog- 
nised as an excuse for outrageous attacks upon 
the Court in the exercise of its functions. 
Given the fullest consideration to what 
has been urged by Mr. Prakasam and to 
respondent’s long standing at tlie Bar, we 
feel bound to mark our sense of his miscon- 
duct by suspending him for fourmontlis from 
this date from the exercise of his profession. 

pleader suspended from practice for four vionths. 


OUDH JUDICIAfi COMMISSIONER’S- 

COURT. ' ' 

Criminal Revisio.v Petitio.v No. 52 or 1915 

May 10, 1915, 

Fresent; — Mr. Lindsay, J, C. 

AJUDHIA SARAN SINGH-Accused- 

Applioant 

versus 

EMPEROR -Complainant— Opposite Pautt, 

Criminal Piocedure Code (Act V of 1898j, 476-1 
OSence committed before one Magistratc^Sncceediny 
Miigii>fratc, if can order proKccntion—Jurisdiction-^ 
Penal Code (/Ic^ XLV of 18G3), n. 193. 

A Deputy Magistrate being of opinion that, a Police 
officer appearing as a witness in a case before him 
liad not told the truth, left him to the merev of 
the Superintendent of Police and of the District 
Magistrate. The District Magistrate remarked that 
the Magistrate sliould take proceedings under section 
476 of tlie Criminal Procedure Code. The Deputy 
Magistrate Imving been transferred the succeeding 
Defiiify Magistrate ordered the prosecution of the 
Police Officer under section 193, Indian Penal Code 

Uehl, tliat the succeeding Deputy Magistrate had 
no jurisdiction to initiate the proceedings under 
section -176 of the Criminal Proceduro Code inas- 
much as the offence under section 193, Indian Penal 
Code, was neither committed before him nor) was 
Iirouglit to his notice in the course of any judicial 
proceeding. • p. 329, col. 2.** 

Application against the order of the 
Sessions Judge, Ey/.abad, dated the 3rd 
April 1915, upholding that of the Magis- 
trate, Sultanpur, dated the 10th March 1915. 

Mr. A. P. Seu, for the Accused. 

The Government Pleader, for the Crown. 

JUDGMENT. — Tliis application raises a 
(luestion of jurisdiction in connection with 
certain proceedings taken under section 
4'7() of Criminal Procedure Code in the 
Court of a First Class Magi.sirate of 
Sultanpur District. The facts of the case 
are as follows. One Ragbunath Singh 
was put on his trial in the Court of a 
Magistrate named Thakur Sardar Singh 
on a charge under section 243 of the 
Indian Penal Code. Judgment in this case 
was delivered by Thakur Sardar Singh 
on the 14tli of December 1914. One of 
the witnesses in the case was the present 
applicant Ajudhia Saran Singh who, it 
appears, is a Sub-Inspector of Police. The 
Magistrate seems to have been of opinion 
tliat Ajudhia Saran Singh had not told 
the truth or the whole of the truth in the 
evidence he gave in the Court, and in the 

concluding portion of his judgment, referring 
to a chaukidar who had behaved dishouegtly iu 
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In my opinion it was not. The matter 
he made the following remarks, — Merzi 
chauhdar requires to be dismissed while 
I leave Babu Ajudhia Saran Singh, since 
he is transferred to the Railway Department, 
to the mercy of the Superintendent of 
Police and of the District Magistrate.” 
Having made these remarks the Magistrate 
passed an orderof acquittal. The Magistrate’s 
record seems to have been sent to the 
Superintendent of Police with reference to 
tha remarks which have just been quoted 
and I 6nd that on 7th of January 1915 
the Superintendent of Police sent the record 
to the Deputy Commissioner inquiring what 
action was to be taken with respect to 
Sub-Inspector Ajudhia Saran Singh. The 
District Magistrate after examining the 
papers returned the record to the Super- 
intendent of Police with a note in which 
he stated that Ajudhia Saran Singh 

appeared to have been convicted of making 
false statements in his evidence. He added 
that it seemed to him to be a case in 
which the Magistrate should take proceedings 
under section 476 against Ajudhia Saran 
Singh. Having received this note from 
the District Magistrate, the Superintendent 
of Police on the 16th of January 1915 
recorded an order directing the record 
tq be sent to the Sub-Divisional Magistrate 
for information regarding Sub-Inspector 
Ajudhia Saran Singh. Meantime Thakur 
Sardar Singh who tried the case under 
section 243, Indian Penal Code, had been 
transferred and been succeeded in the office 
of the Sub-Divisionai Magistrate by another 
gentleman named Saiyed Mohammad Mustafa. 
On the 25th of January 1915 Saiyed 
Mohammad Mustafa issued a notice under 
section 476 of the Code of Criminal 
Procedure upon Ajudhia Saran Singh to 
show cause why he should not be prosecuted 
for an offence under section 193 of the 
Indian Penal Code. lu the notice which 
was issued it was stated that the proceedings 
under section 476 were being taken in 
compliance with an order issued by the 
District Magistrate. By the time fixed for 
the appearance of the accused Saiyed 
Mohammad Muj^tafa had ceased to exercise 
jurisdiction in the sub-division in question 
and had been succeeded by another first 
Class Magistrate Babu Bir Narayan Singh, 
gabix 'Bir 'iSf'al’ayaa' Singh’ after making an 


inquiry passed an order on the 10th of 
March 1915, in which he ordered the prose- 
cution of Ajudhia Saran Singh under section 
193 of the Indian Penal Code. The applicant 
went to the Sessions Judge of Pyzabad 
complaining of this order and stated that 
it had been made without jurisdiction. The 
learned Sessions Judge dismissed the applica* 
tion. He thought that the Magistrate who 
had ordered the prosecution had jurisdiction 
under section 476. He was of the opinion 
that the mere fact that proceedings bad 
been taken in coiisequence of the order or 
advice of the District Magistrate was 
immaterial ina.smuchas the Magistrate before 
whom the offence was alleged to have 
been committed, tliat is to say, Thakur 
Sardar Singh had formed the opinion that 
the offence bad been committed and would 
probably liimself have taken action under 
section 476, had it not been the fact that 
Ajudhia Saran Singh had meanwhile been 
transferred to the Railway Police. As 
regards these last remarks cf the Sessions 
Judge, I am unable to agree with the 
interpretation which he has put upon the 
language of Thakur Sardar Singh in the 
judgment by which he acquitted Raghunath 
of the offence under section 243 of the 
Indian Penal Code. On the contrary it 
appears to me that what Thakur Sardar 
Singh intended was tba-t departmental 
action should be taken against the Sub- 
Inspector in the same way as against the 
chauhidar whose dismissal he recommended. 
However, the question which I have to 
consider here is whether these proceedings, 
which were initiated by the order passed 
by Saiyed Mohammad Mustafa on the 25th 
of January 1915, were or were not invalid 
for want of jurisdiction. Section 476 of 
the Code of Criminal Procedure lays down 
that the offence in respect of which the 
proceedings are to be taken under that 
.section must have been committed before 
the Court or brought to the Court’s notice 
in the course of a judicial proceeding. It 
would, I think, be difficult in the circum- 
stances abovedescribed to hold thatthe offence 
under .section 193 of the Indian Penal Code 
had been committed before Saiyed Moham- 
mad Mustafa. The question then is ^Yhethe^ 
the commission of this offence was brought to 
the notice of Saiyed Mohammad Mustafa 
iu the coiu'se of any judicial proceeding. 
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-the matter and also to Ajudhia Saran Singh, 
JSrst came to the notice of the Deputy 
,.jlagistrate in consequence of an order 
;\Yhich was passed by the District Magis- 
trate, who had perused the record of the 
(casp after it had been submitted to him 
.by the Superintendent of Police. These 
.proceedings were in no sense judicial pro- 
ceedings and it is impossible, therefore, to 
ibpld in my opinion that Saiyed Mohammad 
, Mustafa had the offence under section 193 
jbrought to his notice in the course of a 
.judicial proceeding. If that be so, it 
..pepfissarily follows that there was no 
.jju^isdiction in Saiyed Mohammad Mustafa 
.ip initiate these proceedings. I must bold, 
dihprpfore, that the proceedings were void 
■for want of jurisdiction and the order 
iqo^lained of must be discharged. It 
(WiH District Magistrate or 

, Superintendent of Police, if either of 
jjbhem thinks fit, to take proceedings 
gainst Ajudhia Saran Singh under the 
^provisions of section 195 of the Code of 
(Criminal Procedure. 




Application accepted. 


MADRAS HIGH COUirr. 

Civil Uevisiun Petition No, tbd oe 1915. 

Novornbcr dO, 1915. 

‘ Presenf: Mr. Justice Abdnr Rahim and 
' Justice Sir Willmm Ayling, Kr. 

■ hi re KARRI VKNKANNA PATKUDC- 

'■ Pi.AiNTiFF Ni». I — l^.iirii'M.::. 

Cnmhidl ]’rn.r-/<nr ('<../<■ (•!<•' I'-/ -iTo- 

■ Qyilcr f)r iirnsiriilion <•/ jiloiiilii}' m >•] hidl, 

whether 'iii.-ililhil'l'' hite>\h ■'■'ir.' m Tm -/ 

' 'Pfocoliirc ('-“Ic t.l'T r<./' LOS), ,v. ('. » !■< 

'Act (24 v\-2--' Vi'-I.. ('. l"l', >•. lo Ihf ./ 

' opinion tlinoil'j Di''i.<i-Ill flmch .I'l-tf/rs .■n'lrisni'f 
}6frcni<ion — Letters Palrnl (M'i'I.J, s. :5(>. 

Wliere in tin* roursi' of llir tri:!! of :i suit, u 
, Qourt orderei-l llio I'roscciitiou of ;i }*l!iiiiiilf for 
perjury on thn Lasis of a stairment wliioli liomail'' 
while u(''/oti(Uions urn- "■"lug «>ii Ln a i;"in|iroi'ii' • 
but which he contjadictcil mIicii. Mk' ncgoivii m-is 
paving fallen ihroiivh, tlic ca.^c was taken up au-l 
.ho was pill ill the w itiicss-li>>\: 

Uchl {per Abdnr Rfiliim, ,1.)- - \i) l\vM the [U'oceed. 

of the Court were hirbly irreu ultu' aud a llieU 


Court had jurisdictiou to interfere under section 115» 
Cinl Procediu^ Code, as also under section 16 of tbp 
High Courts Act, as the action of tho Court amounted 
to an abuse of the powers vested in it 'by law; 

[p. 332, col. 1.] 

(u) that if the prosecution was for making two 
contradictory and inconsistent statements, it could ' 
not be sustained as the first statomont was not made 
on oatli. [p. 332, col.l.] 

Per AyUng,J. {diiisenting)--{i) That though the 
order of the Court was passed with insufficient 
ret'ard to the possible indirect prejudice resulting 
from it, it was neither illegal nor irregular, nor passed 
in tho exercise of a jurisdiction not vested in it by 
law and a High Court was not justified in settingit 
aside under section 115, Civil Proccdui*o Code; [p. 

333, col. K] 

{it) that it was desirable to defer the passuig of an 
order under section 476 of the Criminal Procedure 
Code till the conclusion of the trisl; [p. 333, col. 2.] 

(m) that the powerof superintendence vested in a 
High Court by section 15 of the Charter Act was of 
the most general character and was not restricted by 
anything in tho section, but as regards iiiterfereuoo 
wjth the orders of subordinate Courts, it sliould bo 
exercised most sparingly and only under very 
exceptional circumstances; [p. 333, col. 1.] 

{iv) that in the exercise of the powers under section 
1.5 of the Charter Act, it was not the business of^a High 
Court to gauge the probability of a conviction, [p. 333, 
col. 1.] 

By the Court.— Where tlie Judges constituting a 
Division Bench differ in opinion in a matter in which 
their powers of revision are involved, tlie proceedings 
are regulated according to section 36 of the Letters 
Patent and not section 98 of the Civil Procedure 
Code. [p. 333, col, 2,] 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the District Munsif 
of Peddapur in his proceedings in Original 
Suit No. 9ti of 19U. 

Mr. P. Chenchiahj for the Petitioner. 

The Public Prosecutor, for the Govern- 
ment. 

JUDGMENT. 

Ahdi’r Rauim, J.— The order cf the Dis- 
trict Munsif, dated 18th March 1915, directing 
under section 476, Criminal Procedure Code, 
l! i* nrosf cutinn of tb.e petitioner, who was 
ib(‘ Jnd plaintiff in Original Suit No. 96 of 

Ibi k .sliiiulJ, in iny opinion, be set aside, on 
the ground that in exercising his jurisdictiou 
Ik* bus acted with material irregularity. By 
ibo .■'liit in (luestion tho plaintiffs sought to 
ostabli.sli their e.xclusive right to derive 
wiRei' f'‘’>m a lank called Isukakattu through 
a [lar: ’oiilur channel for the purpose of 
iniguriiii: their lands; .vhile tlie defendants 
denied .m. li exclusive right in the plaintiffs, 

cluitiiiiig that their lauds as well 
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fcVigated with tho water of that tank. It 
ip^ears that on the 15th or 16th March, 
the case of the plaintiffs was opened, 
tfehre was a talk among the Pleaders on 
both sides as to the desirability of a com- 
prottiisB and in the course of such conver- 
fiUit^onS or negotiationSj whicli apparently 
tSOk place in Court in the presence of the 
District Munsif, the second plaintiff stated 
that his land was known as Munnurivini 
Oheruvu Istuva” and even pointed out 
ft^place in the plan where a tank called 
^^Munnurivani Cheruvu’ used to exist at one 
tim'e. He was not then under examination, 
jind had not been sworn. What the rele- 
vancy or importance of this fact is, is not 
made clear upon the record; but so far as 
Can be gathered from paragraph 7 of the 
District Munsif’s judgment, which embodies 
his reasons for dismissing the plaintiffs’ 
Suit, it was not in any way a decisive factor 
in his decision. Nor did it form the subject 
6f an issue. All the same 1 am prepared 
to assume that the fact of plaintiff’s land 
being known as Munnurivani Cheruvu 
istuva’ had as a piece of evidence some 
sb!pt of bearing on the question for determi- 
nation. The negotiations for compromise 
apparently failed and the case was finally 
taken up for trial on the 18th March, when 
the second plaintiff went into the witness-box 
and deposed in support of bis case. In 
cross-examination on being asked it his 
land was called ‘Munnurivani Cheruvu 
Istuva’, he answered in the negative and 
^enied the existence of any tank there. 
Thereupon the District Munsif exammed 
the Pleaders of both sides as to what was 
stated during conversation for compromise. 
The 2nd plaintiff was again put upon oath 
end questioned as to what he had stated to 
Court on the previous occasion. 

The second plaintiff denied having made the 
statement imputed to him; but tlie Pleaders 
for the defendants deposed that he did in 
fact make the statement. On the other 
hand, the Pleader for the plaintiffs was 
unable to say that the second plaintiff made 
such a statement though he admitted that 
somebody during the conversation said so. 
Tjhe District Munsif accepted the version 
of the conversations as given by the Pleaders 
for the defendants apparently as it agreed 
with his own recollection and straightway 
drew j up proceedings against the second 


plaintiff under section 476, Criminal Proce- 
dure Code, and sent him in custody to the 
nearest Magistrate. 

When the above case was called on the next 
day, the plaintiffs’ Pleader applied for time 
as his client bad been committed to the 
Magistrate and there was no one to give him 
instructions. The District Munsif refused to 
grant any time, holding that the Pleader 
should have been instructed once for all and 
not piecemeal and also because there were 
three other plaintiffs in the suit who could give 
him fall instructions, if necessary. So far as it 
appears, it was the second plaintiff who was 
looking after the suit and the District 
Munsif was undoubtedly quite wrong in 
thinking that the Pleader of a party should 
ordinarily be expected to conduct his client’s 
case, more especially at the stage when evi- 
dence is taken, without the help either of the 
client or some competent person on his 
behalf who may be cognisant of the facts 
relating to the action. Rejecting the plaintiffs’ 
Pleader’s application the District Munsif 
proceeded to pronounce judgment against 
the plaintiffs. v ' 

It is suggested by Mr. Sydney Smith whb 
appeared for the Public Prosecutor in sup- 
port of the order under section 476, Criminal 
Procedure Code, that there was no material 
irregularity in the proceedings of the District 
Munsif which would justify our interfering 
in the exercise of our powers of revision 
under section 115, Civil Procedure Code, Un- 
der the ruling of this Court, that section 
of the Civil Proceduie Code and not section 
439 of the Criminal Procedure Code enables 
us to revise the order of a Civil Court passed 
under section 476, Criminal Procedure Code. 
[See In re Chenuanag-md {1}.} It is difficult 
for me to conceive of proceedings more 
irregular than those of the District Munsif 
in this case. It is the duty of a Judge 
trying a civil or criminal action and engaged 
in investigating issues of fact to hear all 
the evidence, which the parties may have to 
adduce, before coming to a final decision and 
to refrain from any action which would be 
calculated to hamper any party in proving 
his case. If a Judge on the other - hand 
prematui’ely takes criminal proceedings for 
perjury or for a like offence against a party 

or his witnesses giving evidence-before him, 

0 

(1) 2aiI. l39}3^7ou-197. 
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the inevitable result would be to keep away 
other witnesses who might be in a position 
to give valuable evidence and in other ways 
impede a fair trial of the cause. How dis- 
astrous has been the effect of the Munsif s 
proceedings on the plaintiffs’ case is obvious 
from the facts 1 have already stated. Not 
only were these proceedings highly irregular 
bringing the case within the scope of sec- 
tion 115, Civil Procedure Code, but I am also 
of opinion that the action of the District 
Munsif amounted to an abuse of the powers 
which the law has vested in him. Apart, 
therefore, from section 115, Civil Procedure 
Code, it is also a fit case for interference by 
virtue of our general powers of superintend- 
ence under clause 15 of the High Courts Act, 
I may also mention that I am very doubt- 
ful whether statements made during negotia- 
tions for compromise could be properly used 
against a party in the way they have been 
used in this case against the second plaintiff. 
Further, the assignment of perjury in the 
order in question is by no means very clear 
or definite. If the prosecution be for making 
two contradictory and inconsistent statements, 
then it could not be sustained as the first state- 
ment was not made on oath. If it be alleged 
that the second plaintiff’s statement that the 
plaintiff’s land is not called ‘iMunnurivani 
Cheruvu Istuva’ is false, I doubt if there 
was sufficient evidence before the District 
Munsif raising a good v^imi facie case for 


prosecution. 

The order under section 47G, Criminal Pro- 
cedure Code, should, in my opinion, be set 

aside. 

Aylino, J.— I have had the advantage of 
perusing the judgment of my learned brother 
and much regret that after careful con- 
sideration 1 feel constrained to arrive at a 
different conclusion. 

The provision of law under which uur 
interference is invoked is section 115 of the 
Code of Civil Procedure: it is clear that 
sections 435 and 439 of tlie Code of Cri- 
minal Procedure luive no application loan 
order of a Civil Court passed under section 
4,73 of the Code of Criminal Procedure. 
We- have, therefore, to read section 115 of 
the Code of Civil Procedure along with 
section 470 of the Code of Criminal P?‘o- 
cedure and the facts of the case ab they 
appear iii the iluusii’s order, and see 


whether the case falls within the strictly 
defined limits of interference prescribed 
by section 1 1 5 of the Code of Civil Procedure. 

I find it impo.ssible to say that the 
Munsif either exercised a jurisdiction not 
vested in him by law, or acted illegally or 
with material irregularity.” Section 476: 
of the Code of Criminal Procedure empowers 
him if he “is of opinion that there is ground 
for enquiring into any offence referred to 
in section 195” and committed before him 
to send the case fer enquiry or trial to the 
nearest First Class Magistrate after himself 
making any preliminary enquiry that may 
be necessary — the latter being apparently, 
an entirely discretionary procedure. That 
is to say, the only condition requisite to 
give him jurisdiction is that he should 
be of opinion that there is ground for 
enquiring into the offence in question. No 
doubt this opinion must be formed bona 
fidcy t.e., with due care and caution, and 
if we were in a position to say that 
the Munsif’s view were perverse, or even 
based on nothing more than suspicion or 
surmise, there raiglit be ground for 
interference. But in view of the facts 
set out in bis order, as to what occurred 
in open Court, it cannot be said that his 
opinion was not formed in good faith. 
I can find no ground for holding that it must 
be based on any particular kind of evidence. 

If then the ^lunsif had jurisdiction to 
pass the order, can it be said tliat he 
acted “illegally or with material irregu- 
larityi'” I do not think this can be said 
either. I take it “illegally” means con- 
trary to law and material irregularity” 
means * same material irregularity in pro- 
cedure which may possibly have produced 
error or defect in the decision of the 
case upon the merits,” ride Badami Knar 
Diun Bai (2). What provision of law, 
either substantive or relating to pro- 
cedure, does this order contravene ? The 
section lays down nothing as to procedure 
beyond empowering the Court to make such 
preliminary enquiry as may be necessary; 
and even if this preliminary enquiry were 
obligatory and not discretionary, the require- 
ment is .ciitisfied by the preliminary examina- 
tion of the Pleaders. 


S A. Ill; A. W. X. (1886) 28. 
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I can find no illegality or material irrega- 
larity which would bring the case within 
the scope of section 115 of the Code of 
Civil Procedure. 

In fact, if we are to interfere at all, 
it must (as it seems to me) be in exercise of 
the general power of superintendence vested 
ib the High Court by section 15 of the 
Charter Act. This section was barely 
referred to, if at all, in the course of argu- 
ment, but I may briefly consider its appli- 
cability. 

This power of superintendence is, of 
course, of the most general character, and 
is not restricted by anything in the section: 
but as regards interference with the orders 
of subordinate Courts it should surely be 
exercised most sparingly, and only under very 
exceptional circumstances, otherwise the 
limitations contained in section 115 of the 
Code of Civil Procedure (for instance) would 

be practically nullified. 

I may refer to the judgment in Hem 
CkandTCL Ray v. Atal Behari Ray (3), in 
which the learned Judges seem to have 
felt considerable doubt as to whether 
section 15 gave them any power at all 
to interfere with an order under section 
476 of the Code of Criminal Procedure, but 
no doubt at all that the exercise of such a 
power would be justifiable. 

In the present case, the District Munsif has 
come to the conclusion in view of the 
petitioner’s conduct in open Court, as 
observed by himself, and testified to by 
respectable Vakils examined on affirmation, 
that the petitioner has been guilty as a 
witness of a very daring piece of perjury. 
It is not to be assumed that no other 
evidence than that of these Vakils will be 
forthcoming against him if the case of 
perjury proceeds to trial: and I think it 
is certainly not for us in exercise of our 
powers under section 15 of the Charter 
Act to gauge the probability of a con- 
viction. In fact if the same order had 
been passed at the end of the case (or, 
to put it another way, if the petitioner 
had been the last witness to be 
examined), I do not think the applicability 
of the section would have been even 
suggested. There only remains to consider 
the stage at which the order was passed 


m 

Unquestionably it is usual, and in most cases 
desirable, to defer the passing of an order 
under section 476 of the Code of Criminal 
Procedure till the conclusion of the trial: 
and it may well be that the premature 
action of the District Munsif has pre- 
judiced the plaintiffs in Original Suit 
No. 96 of 1914 so seriously as to justify 
a reversal of the decree on appeal. But 
this injustice can, if necessary, be- set 
right in the ordinary course of law, if 
it has not already been rectified. I do not 
think it is a sufficient reason for our now 
setting aside tlie order under section 476 
of the Code of Criminal Procedure, or 
relieving the petitionerfrom criminal prosecu- 
tion for what the Munsif has held to be a 
daring piece of perjury. 

The Munsif’s order may have been pre- 
mature, and passed with insufficient regard 
to the possible indirect prejudice resulting 
from it. But it was neither illegal, nor 
irregular and, in my opinion, we should 
not be justified in setting it aside. 

I would dismiss the petition. 

By the Court.— IVe think section 36 of the 
Letters Patent applies to this case, and qot 
section 98, clause (2), of the Civil Procedure 
Code. It has been suggested that section 
141 of the Code makes section 98 applicable 
to a case like this, where there has been 
difference of opinion in a matter in which 
our powers of revision are involved. But 
section 141 says that the procedure 
provided in the Code in regard to suits 
shall be followed, so far as it can be 
made applicable, in all proceedings in any 
Court of civil jurisdiction.” Here no 
doubt the proceedings, that is to say, 
the order under section 476 was passed 
by a Court of civil jurisdiction. But 
it seems to us when the section speaks 
of “the procedure provided in this Code 
in regard to suits,” it does not include 
the procedure prescribed for appeals. "We 
find the Legislature has dealt with the 
procedure relating to suits separately 
from the procedure relating to appeals. 
The procedure relating to appeals is to 
be found in part Vll, and the procedure 
relating to suits in parts 1 and IV. There- 
fore, under section 36 of the Letters Patent, 
the order under section 476 will be set aside. 

Order set asule, 


(.S) 35 C. 909; 8 Gc. L. J. 435. 



331 


INDIAN CASES, 


[1916 


7 


municipal committee of LAHORE W. RADHA RANI. 


PUNJAB CHIEF COURT. 

Criminal Revision Case No. 1644 op 1915. 

j-i ii December 20, 1915. 

present'.— S it Donald Johnstone, Kt., Chief 

Judge. 

I The municipal COMMITTEE of 
LAHORE— Complainant 
versus 

ilmammaf BADHA RAN [-Accused. 

Punjab Municipal Act {III a) 1911), n. U)3— House 
used as hrothcl-MagistwIc, powers oj-Order, proper. 

A Maeistrate passed an order upon a cliarge under 
section ?fi3 of the Punjab Mnnieipal Act 1911 to 
the effect that if tiie accused vacated the house by 
a certain date raentioned therein, well and good, 
othenvise, she would be fined Rs. 20: 

UeU, that the order of the Magistrate was bad 
as it contravened the provisions of section lo^ 
of the Municipal Act. [p. 335, col. 1.] 

Case reported by the Sessions Judge, 

Lahore, with his No. 1145 of the 11th of 
October 1915. 

facts.— I t is alleged by the complainant 
that the accused Musammai Radha Rani, who 
lives in lane Mehtan, is of immoral character 
and that she is using her house as a brothel. 
As a result of this, men and women of all 
sorts come for immoral purposes and are a 
source of great annoyance to the neighbours. 

The accused, on conviction by Mr. 
Sohan Lai exercising the power of a Magis- 
trate of the First Class in the Lahore District, 
was ordered on the 30th August 1915 to 
discontinue the use of her hou.se as brothel 
under section 153 of the Municipal Act, 

The proceedings are forwarded for revision 

on the following _ 

grounds.— T his is a petition iorrevision 

of the order of the City Magistrnie, Lahore, 

dated the 30th of August 1915,nmier section 

153 of the Municipal Act holding that the 

petitioner Uadha Kaiii, keeps a 

brothel, and ordering lier to di,s:ontiiine the 

use of her house as sucii. 

■ I have been through the wlmle of the 
evidence and 1 entirely disagree with the 
City Magistrate’s view of the case. As is 
shown by the previous proceedings, on my 

own report to the Chief Court a re-ti ial of the 
case was directed by the Chief Court's order 
dated the 12th March 1915. Evidence on 
both sides has now been taken, it is admitted 
that the principal witness, !’. \\ .(iujarMal,t"i- 
some years past has been taking proceedings 
against the petitioner about the house in 


which she lives, which according to him sJie 
purchased in 1905 from the wife of Gbjatf 
Mai’s cousin, and according to Gujar MaJ 


}i 

.;t 


she has lived in that house since 1905. 
only comparatively recently, and aftec’ a. 
quantity of other proceedings, that it has heed 
sought to show that the petitioner is maklij^.!’ 
use of the house as a brothel. I have beefi'^ 
carefully through the statements of all the 
prosecution witnesses, and they quite fail t6^ 
convince me. Not one of them is able to' 
give the names of any of the bad character.^ 
who are .said to visit the petitioner’s house 
for immoral purpose.s, and we have only vague" 
allegations that a gramaphone is played there,: 
that a number of people visit the house, und' 
that singing goes on sometimes thefer~'Tn'^ 
short, the evidence as to the house being ulse^ 
as a brothel is of the vaguest possible kind.j 
The prosecution witnesses are not prepared* 
to really deny that the petitioner has her sbri: 
living with her in the house, and in iny' 
opinion, there is very good reason for suppos-. 
ing that the present proceedings have been 
got up by Gujar Mai and (probably) Balwant 
Rai, the former of whom is, no doubt, anxious 
to get po.ssession of the house himself. In ray 
opinion, it is only necessary to read the state- 
ments of the prosecution witnesses in order 
to see how extremely unconvincing they are. 

I accordingly acc^^pt the petition for revi- 
sion and forward the proceedings to the 
Chief Court with the recommendation that 
the order of the City Magistrate, dated tli^^ 
30th of August 1915, be set aside. 

hhh Bfiagwau for tlie Complainant, ^ 

Mr. Vina Nath Mehra, for the Accused.' - ' 

ORDER. — In this ca'e on the llth July: 
1914 the City Magistrate of Lahore parsed 

the following order: — 

The parties are present. If the accused 
vacates the house by the Ist August 1914, 
well and good; otherwise she will be 6ned 
Rs. 20. No reply has been received from her 
lui.sband. 


V 




This order was passed upon a charge under 
section 153 of the Punjab Municipal Aciy 
(111 of 1911). Thi.s order was forwarded to 
the Chief Court for revision and on the l2tlk 
March 1915 this Court, Hnding that tho» 
learned Cininsel fortlie Municipality admitted 
that llie case had not been properly tried, set 
aside the Older of (he .Magistrate and ordered 
a re-trial according to law. The order of the 
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Magistrate thus set aside was bad not only 
because there had not been sufficient trial, 
but because section 153 aforesaid did not 
authorise a Magistrate to direct an accused 
person to vacate a house, but merely autho- 
rises him to order the occupant to discontinue 
the objectionable use of it. Further, the 
penalty is not under the section’a single fine, 
but a continuing fine not exceeding Rs. 25 for 
every day thereafter that the house shall be 
so used. 

Upon the remand the case was re-tried 
and certain evidence was taken by the new 
€ity Magistrate, Lala Sohan Lai, and the 
'finding he arrived at after hearing evidence 
both sides was that the accused keeps 
a brothel to the annoyance of the respectable 
residents of the locality, and an order was 
passed that she should discontinue such use 
of her house and that if she fails to do so, she 
will be dealt with under the last portion of 
the section, i. e., will be fined. 

The accused woman applied to the Sessions 
J udge for revision, and the learned Sessions 
Judge, after reading the evidence, has come 
to the conclusion that there is no proof that 
the house is being used as a brothel or as a dis- 
orderly house, and he suggests that the order 
of the City Magistrate should be set aside. 

. I have heard arguments and have read the 
evidence in the case, and I am not impressed 
with the reasons given by the learned Sessions 
Judge. I do not think that there is any 
ground for refusing to believe the evidence of 
respectable neighbours because they are unable 
to name the disorderly persons who frequent 
the accused’s house. It is quite possible that 
the class of persons who frequent disorderly 
houses belong to a totally different section 
of society from the respectable residents, and, 
therefore, it is quite natural that these 
residents should not know their names. It 
is probably impossible to get direct evidence 
that the house is used as a brothel, but the 
law is not confined to houses which are 
positively proved to be used in that way. 
The words are “is used as a brothel or by 
disorderly persons of any descnplion^ It 
seems to me that on the evidence for the 
prosecution there is ample ground for hold- 
ing that this house is used by disorderly 
people, and, of course, there is a very strong 
suspicion, when the owner of a bouse of this 
kirid is a woman without husband, that as 


. ) 

a matter of fact it is used for immoral 
purposes. It is quite possible that Gujar 
Mai would like to see the house vacated^ 
but there are a good many other respectable 
witnesses who have no personal interest ih 
seeing the house vacated beyond this that , 
the assembling of noisy people there affects i 
their comfort. After all, the accused can 
always protect herself against the con- 
sequences of the order passed by the Magis- 
trate by preventing disorderly persons from 
coming to her house, and if she is in the 
habit of giving musical parties— it is said 
that a gramaphone is played and singing goi^ 
on at her bouse,- she ought to regulate these 
proceedings in such a way as not to cause 
annoyance to her neighbours. 

I, therefore, decline to interfere with the 
order passed by the Magistrate and return 
the papers. 

Petition rejected. 


ALLAHABAD HIGH COURT. 'Vo 
Criminal Revision Petition No. 113d 

OF 1915. 

December S, 1915. 

Pmen?:— Mr. Justice Tudball and 
Mr. Justice Walsh. 

GOBIND SAHAI — Applicant 

versus 

EMPEROR— Opposite Partt. 

Crimimd Procedure Code {Act V of 1898), s. 369 - 
Rejection oj application for rcvisiou—Revicic—Power 
of High Court— Order, ij rerpiired to be. sealed— Allah, 
abad High Court Rules, Ch. 17/, rr. 5, 8. 

A Higli Court has no power imdor section 369 of 
the Code of Criminal Procedure to review an onler 
dismissing an application for rovijion made by an 
accused person, [p. 33fi, col. J.] 

Quetrn-Foipress v. Durga Charan, 7 A. 672, followed 

An order of a High Court dismissing an applica- 
tion for revision requires under the rules of the 
Allahabad High Court to be scaled, [p. 336, col. 2.] ' 

Queen-Empress v. Lalit Tiicari, 21 A. !77| A. W. N 
(1899) 15; Emperor v. Kalla, 27 A. 92, A. W. N. (1904) 
195; 1 A. L. J, 495; 1 Cr. L. J. 710, followed. 

Application to revise an order of a Magis- 
trate of the 1st Class of Muradabad. 

Mr. Sailanath Mnkerjee, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JLDGMENT. — The facts before us areas 
follows: — 

The applicant Gobind Sahai was called 
upon by a Magistrate of the First Class to show 
cause why he should not be bound over, to be 
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of good behaviour. An order was passed 
against him and he was directed to furnish 
security. He appealed to the District 
Magistrate, but his appeal was dismissed. 
He then applied in revision to this Court on 

the 26th of June 1915. On the 22nd of 
July 1915 Mr. Justice Banerji, sitting singly 
after hearing Counsel on his behalf, passed an 

order rejecting the application, order 

was signed by Mr. Justice Banerji but was 
not sealed. On the 6th of September 1915 
the applicant presented an application to the 
learned Chief Justice on which the following 
order was passed: Lay before Mr. Justice 

Banerji and let this man be informed of the 

date fixed for hearing.” On the 10th of 
November 1915 Mr. Justice Banerji passed 

an order referring the question to this Court 

as to whether or not an application for review 
can lie in the circurastance.sof the case. He 
appears to have been in doubt as to the exact 
nature of this application, as he^ remarks in 
the course of his order that it is difficult to 
say whether this last application is a fresh 
one for revision or an application for review 
of judgment”, He referred the case, however, 
to a Bench of two Judges with a view ^ to a 
decision on the question we have mentioned 
above, pointing out that a Full Bench of the 
Calcutta High Court had in In the mnHer 
of the petition of lU IF. (libbon>i (1) 
held that no review could lie. Apparently 
it was not brought to ^[r. Justice ^ Banerji s 
notice that the point is one which is already 
covered by a decision of two Judges of this 
Court. In the case of Queen-Empress y. 
Durga (2) a Division Bench of this 

Court held that the High Court has no power 
under section 369 of the Code of Criminal 
Procedure to review an (trder dismissing an 
application for revision made by an accused 
person and the only remedy is liy an appeal 
to the prerogative of the Crown as exercised 
by the Local Government. The Cixle of 
Criminal Procedure of 1BS2 was then in force 
and in this respect dues not diller from the 
present Code. U is, moreover, in full agree- 
ment with the decision inentiuned alune 
reported as In the mutter ut th>' urtttivn 
of F. ir. {iihUms (1). No di.sv-ent 
has ever been expressed from tliis derision 
in this Court and we can see no reastm 
whatsoever, when the Legislature has not in 

(1) UC. U 

(2) 7 A. 672. 


express terms given this Court statotery 
power to review its judgment in criminal 
cases, to- differ from the above-mentioned 
ruling. We, therefore, are clearly of opinion 
that an application for review in the present 
matter cannot lie. But we have also been 
pressed with the decisions of this Court in 
the cases of Quecn-Enipi'ess v. Jjolit Ftwdri 
(3) and of Emperor v. Kalht (4) and 
it is urged before us that the order ^ of Mr. 
Justice Banerji not having been sealed, itis still 
open to the applicant to come tothis Court with 
the pre.sent application. On behalf of the Crown 
it was urged that the order did not require 
sealing in view of the language of the Rules 5 
and 8 of Chapter Vllof the Rules of this Court, 
It is clear from the office report that such 
orders are not usually sealed; but in our 
opinion the rules mentioned above clearly 
direct that such orders should be sealed. 
This being so, the two rulings raentio^ied 
above do apply to the circumstances of the 
present case. But in accordance with those 
two rulings it Is only the Judge concerned 
who can deal with this matter. It will be 
open, therefore, to the present applicant to 
make any such application as he deems fit 
to Mr. Justice Bindrji in view of those two 
rulings. It is not pos.sihle for us to deal 
with this matter. In so far as it is an 
application for review, the present application 
must fail and we reject it. In so far as it 
is an application contemplated by the rulings 
mentioned above, it must lie dealt with by 
Mr. Justice Banerji. For this purpose it must 
be sent back to Mr. Justice Banerji and 
it will be open to him to pass any such order 
which he may deem fit to pass. 

On the case coming up before Mr. Justice 
Banerji, His Lordship passed the following 

ORDER.— A Bench of this Court ha.s 
held that as the order passed by me on the 
2‘2nd July 1915 was not sealed, this applica- 
cation for revision must be deemed to be 
still pending. I have heard the learned 
Vakil who has now appeared for the 
applicant and who lias addressed tlv Court 
at considerable length. I see no reason, in 
view of the findings of the Courts below, 
to admit this application. I accordingly 
reject it. ^ 

AppUention re'ected. 


(3) I’l A. 177 
[\) 27 A. 112; 

1 Cr. L J, 710. 


: A. W. N. 15. 

A. W. X. UOOl) 19.); I A. h. J. 436; 
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0ADRI SHANKAR SINGH V. BHAGWAN DIN. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 45 of 1913. 

June 15, 1915. 

Present: — Mr. Stuart, A. J. C. 

Thakur GAURI SHANKAR SINGH— 
Plaintiff— Appellant 

versus 

BHAGWAN DIN and others — Defendants 

— Respondents. 

Wajib-ul-ai'z, interpretation of— ‘Farar’, meaning 0 / 
--Construction of document. 

Where a clause in a wojih-ul-arz ran, “when an 
owner of the grove 'gaon se Jarar ho jata hai‘ his 
grove becomes ‘iwzu/’ 

Held, that the word ‘farar' could not apply to a 
man wlio left the village openly, and not in a clan- 
destine or irregular manner, in order to take up his 
residence in an adjoining ^^llage, but to au abscond- 
er or a deserter, [p. 337, col. 2.] 

CkandiSingh v. Syed Arjumand Ali, 2 0. C. 281 at 
p. 285, referred to. 

Appeal from the decree of the District 
Judge, Rai Bareli, dated the 24th June 
1913, upholding that of the Munsif, Dal- 
mau, dated the 19th April 1913. 

Syed AH Muhammad, for the Appellant. 
Mr. P. N. Eozdon, for the Respondents. 

I 

JUDGMENT. — The grove in suit belonged 
to a certain Bhikia, who died leaving four 
sons, Debi Din, Bakhtawar, Bhawani and 
Bachchu. Debi Din, Bhawani and Bachchu 
left Karauli Dama, the village in which 
the grove is situated, and took up their 
residence in a village a few miles away 
in the same district. Bakhtawar retained 
possession of the grove. On his death his 
widow, Radhia, succeeded him in 

its possession. The question for decision is 
whether the grove has now escheated to 
the zemindar or whether it belongs to a 
nephew of Bakhtawar. The zemindar 
assailed the nephew’s title on two grounds, 
the arst being that he had not established 
that he was the heir of Radhia, and the 
second being that in any circumstances 
the grove had escheated to tlie zemindar 
because the nephew and his father had 
abandoned the village and had thereby lost 
all claims^ to succeed as grove-holder under 
the provisions of the wajib-td-arz. 

The learned Counsel for the appellant 
has conceded in the course of his argument 
that the nephew Bhagwan Din is the heir 
of Radhia. But he argues that he cannot 


succeed to the grove under the provisiens 
of the following clause of the wajib-ul-arZf 
When an owner of the grove gaon se 
farar ho jata hai,* his grove becomes nazidP^ 
His argument is that Bhagwan Din having 
left the village and taken up his residence 
in another village, gaon se farar ho jata haii'* 
The meaning of an almost exactly similar 
clause in a wa)ib-ul-arz was interpreted in 
Ghandi Singh v. Syed Arjumand Ah (i). In 
that decision a Bench arrived at the 
conclusion that the verb farar hond'^ meant 
to run away.” The learned Counsel for 
the appellant has argued that a man who 
leaves a village of his own free will and 
has thrown up his land without being 
ejected from his cultivatory holding is 
/arar”, and that there is nothing in the 
Bench decision to a contrary effect. In Ghandi 
Singhy. Syed Arjumand Ali (1) a tenant was 
ejected from his cultivatory holding in the 
village by a decree of a Revenue Court. 
Tljus, it was cot within his choice whether 
he left the ^village or not. In the present 
case the* facts are not so strong. It does 
not appear that the father of Bhagwan Din 
♦'was ejected. He seems to have left the 
village of his own choice. But, nevertheless, 
I consider that the word farar"' cannot 
apply to a man who leaves a village openly 
in order to take up his residence in an 
adjoining village. I understand the 
word to mean an absconder. There must 
be .something clandestine or irregular about 
the departure. As is remarked in the 
decision in question, a tenant who Hees from 
a village, or who departs from it clandestinely, 
or who forsakes it, because ‘he owes his land- 
lord rent; may be a runaway’ man or a 
‘deserter’ or an ab.sconder'.” I do not 
think that a man can be called /arar” 
simply because he has abandoned his 
cultivatory holding. It would be necessary, 
in order that the term farar" should be 
applicable to his case, for him also to have 
abandoned the holding in a clandestine or 
irregular manner. The word absconder” 
appears a sufficiently accurate translation of 
the word ‘/arar.” I, therefore, do not con- 
sider that Bhagwan Din’s action in residing 
out of the village comes within the contempla- 
tion of the clausb. of the in ques- 

(I) 2 0.C.2^ jt,p.285. , - 
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tion. The grove has not escheated to the 
zemindar and Bhagwan Din, as the heir 
of his aunt, has established his right to 

succeed her as grove-holder. 

I, therefore, dismiss this appeal. The 
appellant will pay his own costs and those 

of the respondents. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 426 of 1913. 
December 16, 1915. 

Pmeni:— Justice Sir P. C. Banerjee, Kt., 
and Mr. Justice Piggott. 

Musammat EkU DEI— Pi-aintiff— 

Appellant 

versus 

Musammat KISHEN DBI and others- 
Defendants — Respondents, 

Hindu Wi(lo\i's Re-marriage Act (XV of 1856), s. 2, 
opplicahility o/-Grihast Goshains-Karao marriage^ 

Unchastily after inheritance, effect of. 

If a -Nvidow can validly re-marry according to the 
castoin of her caste, her rc-niarriage does not deprive 
her of her riglit to the estate of her deceased 

husband, [p. 339, col. 1.] w m' 

Har Saraw Haiv.Hamh, 11 A. 330; A. W N. 

(1889) 77: Gajadhar v. Kaunsilla, I Ind. Cas. 761; o 

A L J 107- 31 A. 161; Mula v. Partah, 6 Ind. Cas. 

116; 7 A. L. J. 417; 32 A. 469, followed. 

If a widow becomes unchaste after inheriting the 
nroperty of her iiusband, slie does not by reason of 
Buch unebastity forfeit tlio interests wliicli have 
become vested in ber by right of inlicritnncc. Ll>- 

KoUtn v. Keri Kolilani, 5 C. 76 (P. C.); 
6 C. li. R. 322; 7 I. A. 115; 4 Sar. ?. C. J. 103; 3 
Sutli. P. C. 3. 765; 4 Ind. Jiir. 363; 3 Slioino L. K. 

198, followed. 

First appeal from the decision of the Sub- 
ordinate Judge ot Moradabad, dated the 5th 
August 1913. 

The Hon’ble Dv. Sumler Lai, for the Ap- 
pellant. 

The Hon’ble Ur. Tvj Uahadin' Saprn, for 
the Respondents. 

JUDGMENT. 

Banehji, j. — T his appeal arises (»ut of 
a suit brought by the appellant for po.sses- 
siori of certain property which adiniltcdly 
belonged to one Mahant Prabluiban. lie 
was an ascetic of the class called tln'lntst 
Goshain, that i.s, a .sect who iiad not renounc- 
ed the world and held property. He mar- 


ried two wives, namely the plaintiff Musam- 
mat Ram Dei and the 1st defendant Musammat 
Kiahan Dei and died leaving them surviving. 
Upon his death, which took place on the 8th 
of January 1906, the two widows took pos- 
session of the property. Before his death 
Prabhuban made two Wills, the last of which 
is dated the 22nd December 1905. There 
was some litigation in regard to his property 
after his death, but it is not necessary for 
the purpose of this case to refer to it. The 
plaintiff states in her plaint that she and 
the first defendant inherited the property of 
Prabhuban and were in possession. She 
further alleges that the first defendant Mu- 
sammat Kishen Dei had become unchaste and 
was living with the second defendant, the 
brother of the deceased, as his concubine; and 
that for this reason she forfeited her rights 
in the property of her deceased husband. 

In the 10th paragraph of her plaint she 
states that the defendant No. 1 contracted 
a Icarao marriage with the second defendant 
against the custom of the family d the 
father and husband of the plaintiff and 
defendant No. 1, and that such harao mar- 
riage was illegal under the Hindu Law. In 
the 11th paragraph of the plaint it was 
stated that this act of the first defendant, 
namely, the contracting of the karoo mar- 
riage, was contrary to the practice and cus- 
tom of the family and was illegal under 
the Hindu Law and that, therefore, the first 
defendant was liable to be dispossessed of 
the property left by Prabhuban, her first 
husband, “under the Will executed by the de- 
ceased Mahant and according to the cus- 
tom in vogue among the Goshains.^^ On be- 
half of the defendants it was admitted that 
a ka)ao marriage had been contracted by the 
first defendant with the .second defendant, 
but it was urged that such marriage was 
valid according to the custom of the caste 
and the family; that by reason of such mar- 
riuge the lir.st defendant did not forfeit her 
Hiare in her first husband’s estate, and that 
the plaintiff's suit was, therefore, not main- 
tainable. The Court below found that a 
custom prevailed amoi g Goshains of the 
class to wliich the parties belong under 

which a hara» marriage can be validly con- 
tracted; tlial Midi inarringo did not entail 
fpib-ituie vi the interest of the widow, 
who conti acted the kanto marriage, in the pro* 
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perty of her first husband, and that the 
plaintiff was not entitled to recover from 
the defendant the property taken by her. 
That Court dismissed the suit. The plaint- 
iff has preferred this appeal and three con- 
tentions have been put forward on her behalf. 
The first is that assuming that a valid Jcarao 
marriage has been contracted by the ^first 
defendant with the second defendant, such 
marriage dissolved the connection of the first 
defendant with the family of Prabhuban and 
must be treated as civil death in consequence 
of which she ceased to have any interest 
in the property of her first husband. It is 
urged that this would be so irrespective of 
the provisions of Act XV of 1856. The next 
contention is that according to the custom 
of the caste a karao marriage cannot be 
validly contracted; and it is lastly urged 
that if such a custom prevails it is also the 
custom of the caste that upon a karao mar- 
riage being contracted, the woman 
contracfing such marriage forfeits her 
interest in her first husband’s estate. As 
regards the first point, the matter is concluded 
by the rulings of this Court in a series 
of decisions commencing with Ear Saran 
Das V. Nandi (1) and ending with Mula 
V, Fartab (2). It has been held in these 
cases that if a widow can validly re-marry 
according to the custom of her caste, such 
a re-marriage does not deprive her of her 
right to the estate of her deceased 
husband. It was pointed out in the case 
of Gajadhar v. Knunsilla (3) that the effect 
of the rulings of this Court was that not 
only is Act XV of 1856 inapplicable 
in the case of a widow who is permitted 
by the custom of her caste to re-marry, 
but she does not forfeit the property 
inherited by her from her first husband, 
and the relationship with the family of 
her first husband does not come to an 
end. We feel ourselves bound by the 
rulings of this Court and see no reason to 
depart from the view adopted in these 
rulings. It is true that other High Courts 
have, in the cases referred to in the 
judgment of the Court below, held a 
contrary view, but as I have said above, 
we ought to follow the rulings of our 

(1) II A. ."30; A. W.N. (1889) 77. 

(2) 6 Ind. Cas. 116; 32 A. 489; 7 A. L. J. 417. 

(3) 1 Ind. Cas. 761} 31 A. 161 6 A. L. J. 107. 


own Court unless we are prepared to refer 

the matter to a larger Bench and we are 

agreed that that course need not be 

followed. The first contention, therefore, 

raised on behalf of the appellant must be 

overruled. If, as is contended, Musammat 

Kishen Dei has become unchaste, since it 

is alleged that such unchastity has taken 

place subsequently to her inheriting the 

property of her first husband, she does 

not by reason of such unchastity forfeit, 

according to the decision of their Lordships 

of the Privy Council in the case of 

Moniram Kolita v. Keri Kolitani (4), the 

interests which vested in her by right of 

inheritance to her husband. We have, 

therefore, to consider whether any custom 

prevails among the caste to which the 

parties belong under which a karao marriage 

may be validly contracted. On this point 

there is overwhelming evidence on the 

part of the defendants. The learned 

Subordinate Judge has referred to it at 

length. The witnesses who were examined 

cited no less than 189 instances in which 

such marriage was contracted and was 

recognised as a valid marriage. We have 

not been referred to anything which would 

induce us to differ from the conclusion of 

the Court below on this point. It is 

urged on behalf of the appellant that even 

if a karao marriage prevails, the plaintiff 

has proved that in the case of such 

marriage the woman who re-marries forfeits 

her rights to the estate of her first 

husband. Some wajib-xd-araiz have been 

relied upon as establishing this custom. It 

is not disputed that these wajib-uUaraiz would 

not by themselves be sufficient to establish 

the custom contended for. The oral 

evidence on the point is very meagre. The 

wajib^ul-araiz do not relate to the particular 

village in which the parties reside. On 

the other hand there is a mass of oral 

evidence proving that a widow who 

re-marries in tlie karao form does not 

thereby forfeit her rights in her first 

husband’s estate. I may also observe that 

according to the pleadings as set forth 

in the plaint and according to the issues 

framed in the Court below, it was not 

the case of the plaintiff that in the case 

of a valid karoo marriage the woman 

(4) 5 C. 776; 6 C. h. R. 322; 7 I. A. 115 (P. C.) 

Sar. P. C. J. 103; 3 Suth. P.C. J. 76oj 4 Jnd, Jur. 363, 

3 Shome L. R. 198. 
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contracting such marriage forfeited by 
caatom the interests acquired by her in 
the estate of her deceased husband. It is 
true that some . evidence was adduced on 
the point, but as I have already said, this 
evidence on behalf of the plaintiff was of 
the vaguest description. On the other 
hand, the evidence which the defendants 
put forward and to which the Court below 
refers at some length, rebuts the correctness 
of the allegations made on behalf of the 
plaintiff. In this view it is not necessary 
to decide whether the agreement executed 

by the parties on the 8th of October 1910 

precludes the plaintiff from maintaining the 
suit. If I had to express an opinion on 
the point, it seems to me that the last 
clause of that agreement leaves untouched 
the rights of the parties under the Hindu 
Law in respect of the property which they 
agreed to hold separately and in defined 
shares. It is stated in that document that 
“this partition lias been made simply 
for the sake of facility in the management 
of the estate and in the obtaining of 
separate proprietary possession and for 
the purpose of having entries made in 
the Revenue Court. No passage of this 
document, whether in whole or in part, 
will affect the legal rights and powers of 
any party in respect of the property, the 
subject of the partition.” However, as I 
have said above, it is not necessary to 
decide this point as upon the otlier issues 
raised in the case, the plaintiff’s suit 
must, in my opinion, fail. I would dismiss 

the appeal with costs. 

PiGGOTT, J. — I agree in the judgment 
delivered by my learned colleague, both 
as regards the decision and the reasoning 
on wiiicli it is based. 1 desire to add a 
few words with respect to the pleadings. 
Dr. Sunder Lai, wlm lias laid tlie case 
for the appellant befoie us in tlie only 
possible form in which it could he arguefl, 
has endeavoured to rest that case entirely 
upon the question of law, as io which 
this High Court has differed I’rttm otlier 
High Courts, in respect of the t*peration 
of section 2 of the Hindu Widows' lle-mar- 
riage Act, XVoflSotJ. If J thouglit that 
this question arose in the present case in 
a pure form, I should almost have felt 
disposed to support the suggestion addressed 
to US on behalf of the appellant for a 


reference to a larger Bench. On the 
pleadings, however, it seems to me ex- 
ceedingly difficult to rest the case upon 
this basis now. The plaintiff might no 
doubt have come into Court treating the 
harao union between the first and second 
defendants as a valid re-marriage. She wo^uld 
then have been in a position, firstlyy to appeal 
to the opinion expressed by other High 
Courts in India with regard to the section 
of the Statute above referred to and to 
ask for a reconsideration of the opposite 
view which has so long prevailed in this 
Court. Secondly^ she might have directed 
her evidence expressly towards proving 
that amongst Goshainsy that is to say, 
amongst the class to which these parties 
belong, a widow when contracting a 
marriage in the lidvcio form with a second 
husband is universally regarded as for- 
feiting any property which may be in her 
possession by right of inheritance from her 
first husband. It seems to me, however, 
that the plaintiff has made it exceedingly 
difficult for herself to take up this position 
now in appeal. The pleadings embodied in 
paragraphs 10 and II of her plaint are not 
really open to any alternative inter- 
pretation. They deny the validity of the 
Itarao union, and describe the relationship 
existing between the first and second de- 
fendants subsequent to that union as un- 
chastity pure and simple. The plaintiff 
was no doubt aware that, on these 
pleadings alone, she could not claim the 
estate; but she does claim it, on the 
ground that the unchastity in this particular 
case entails forfeiture of the property, 

firsthjy by reason of the Will left by 
Mahant Prabhuban, the first husband of 
defendant No. I, and secondhjy “according 
to the custom in vogue among the Go- 
shaius." The plea with regard to the Will 
is almost completely answered by the 
simple remark that, according to tlie 
plaintiff herself, vide paragraph 2 of the 
plaint, the first defendant (lid not take 
thi'' property under the ill, but ns an 
lieir under the ordinary Hindu Law. 
If any fnrtlier answer he required, it 
miirht lie added that ^Yllateve^ view the 
Court might take as to the validity 
of a h'lrio union amongst these Goshain$y 
it IS certain that tlie testator himself 
did not regard it as amounting to uu- 
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chastity, there being documentary evidence 
that he had on a former occasion recoin- 
mended both his widows to contract this 
very union. With regard to the custom 
of the GoshainSj the plaintiff is in this 
difficulty, that she did not direct her 
evidence specifically towards proving that a 
Goshain widow who has become possessed 
of property by the death of her husband 
forfeits the same by an act of unchastity. 
She confined herself to an attempt to meet 
the defendants’ case with regard to karao 
marriages in particular. The defendants 
having set out to prove that harao marriages 
were generally recognised as valid among 
the Goshains, the plaintiff endeavoured to 
counter this by adducing evidence to show 
that this custom was subject to a qualifi- 
cation, namely, that a widow so re-marrying 
forfeits any property inherited by her from 
her first husband. Now the evidence directly 
hearing on this point is not voluminous and 
it would be surprising if it were so. It is 
only in exceptional cases that a widow 
inherits property from her husband and 
obtains possession of the same. It is rarer 
still for a widow, possessed of property 
sufficient for her maintenance, to contract 
a second marriage. The instances which 
the parties have been able to prove are 
consequently not numerous; but it seems 
to me on an examination of the record 
that there is a great preponderance of 
evidence on this point in favour of the 
defendants. I doubt whether the plaintiff 
can be said to have made out a single 
clear instance in which a widow who had 
obtained possession of her first husband’s 
property was divested of the same and 
dispossessed upon her contracting a karao 
marriage with another man. On the other 
hand, the defendants produced witnesses 
who were able to speak to a certain 
limited number of specific instances in which 
a widow so re-marrying retained possession 
not merely over moveables, but in some 
cases even over immoveable property, which 
she had inherited on the death of her 
first husband. Under these circumstances 
I think that the plaintiff’s case must 
fail and that it is useless to ask this 
Court in a case thus complicated by the 
pleadings and by its own particular evi- 
dence to enter upon a reconsideration of 
the pure question of law with regard to 


the effect of section 2 of Act XV of 
1856. 

By The Court. — The order of the Court 
is that the. appeal is dismissed with costs 
including fees on the higher scale. 

Appeal dimmed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 64 op 19UL 

June 24, 1915. 

Present: — Mr. Kanliaiya Lai, A. J. C. 
Mnsammaf HUSAINI alias HUSHMAT — 
Dependant— Appellant 
versus 

RAM CHARAN— Plaintiff— Respondent. 

Mortgage— Consideruf ion-money, only portion. , of, 
payment of, effect of— Usufructuary mortgagee, right of 
—Default of puisne mortgagee in redeeming prior 
mortgages, effect of— Possession, suit for ^maintainability 
of — Limitation Act (IX of ]90^J, Sch. I, Art. 135 — 
Possession, right of. 

Where a mortgagor receives only a portion of the 
consideration-money, the mortgage holds good to the 
extent of that portion, [p. 342, cols. 1 & 2.] 

Rnshik Lai Ram Xayain,lZ h\d. Cas. 573; 9 A. 
L. J. 198; 34 A. 273 and Rani Raghuhans Kuar v. 
Raunak AU, 10 0. C. 69, referred lo. 

A usufructuary mortgagee witli whom money is 
left for the redemption of certain prior mortgages to 
enable him to obtain possession of the mortgaged 
property cannot, after making default in paying that 
money, be allowed to sue the mortgagor for tlio 
possession of that property when the latter pays the 
money due to the prior mortgagees and obtains 

possession, [p. 342, col. 2.] 

Under Article 135, Schedule I, of the Limitation 
Act, it is immaterial Avhetlier possession of tho 
property mortgaged is held at the time of the mort- 
gage by the mortgagor or by a prior mortgagee, and 
as between the mortgagor and the mortgagee entitled 
to possession the former’s right to possession ceases 
when he makes a fresh mortgage, [p. 342, col 2.] 

Appeal from the decree of the District 
Judge, Hardoi, dated the 6th January 1913, 
modifying that of the Subordinate Judge, 
Hardoi, dated the 23rd April 1912. 

Chaudhri Earn Bharose Lai, for the Appel- 
lant. 

Pandit Gokaran Nalh Misra, for the Re- 
spondent. 

JUDGMENT.— The question for consider- 
ation in this appeal is whether a usufructuary 
mortgagee with w^hom money is left for the 
redemption of certain prior mortgages to 
enable him to obtain possession of the 
mortgaged property can, after making 
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default in paying that money, be allowed to 
sue the mortgagor for the possession of that 
property when the latter pays 'the money 
due to the prior mortgagees .and obtains 
possession. 

The mortgage in this case was made by 
Musammat Husaini and others in favour of 
the plaintiff-respondent in lieu of Rs. 1,300 
on the 10th June 1891. A b-biswas 
share was mortgaged therein. The mort- 
gagors received Rs. 600 and gave possession 
over one-third of 5 hiswas which was in 
their possession, and left Rs. 700 with the 
plaintiff for payment to the prior mortgagees 
who were in possession of the remaining 
two-thirds. It is not disputed that the money 
left with the plaintiff was sufficient to cover 
the amount due on the prior mortgages. The 
plaintiff, however, took no steps for twenty 
years to redeem the prior mortgages, being 
evidently contented with the position that 
he would get interest at the rate stipulated 
in the mortgage-deed on the portion of the 
consideration-money actually advanced by 
him, and be liable to account for the profits 
of only such portion of the mortgaged 
property over which he got pos.session. 
On the 31st July 1911, the mortgagors 
paid Rs. 960 to the prior mortgagees and 
obtained possession over the remainder of the 
mortgaged property. The plaintiff then 
turned round and sued the mortgagors for 
possession, offering to pay to the mortgagors 
Rs. 700 or any other sum thit maybe ad- 
judged by the Court. 

The Courts below decreed the claim, con- 
ditioned on the payment of Rs. 960 by the 
plaintiff to the defendants. 

It is contended on behalf of the defendant- 
appellant that she rescinded the contract of 
the mortgage under .section 39 of the Indian 
Contract Act when the plaintiff-respondent 
did not pay the money due to tlie prior mort- 
gagees and that the claim was barred by 
Article 135 of the Indian Limitation Act. 

No rescission is, however, alleged or .-^et up 
in the written .statement. On the other 
hand, a suit for the redemption of the mort- 
gage filed by Mit-sdininal Jlusaini i.s still 
pending. A portion of the con.sidorution was 
admittedly received by tlie murtgagor.s and 
as held in Ea.'yhik Lai v. Itam Xarahi (1) 

(1) 13 lud. Cas. 573; 3-1 A. 273; 'J A. L. J. 108. 


and Bani Baghuhans Kuar v. Baunak AU 
(2l the mortgage is a good mortgage to the 
extent of the money actually advanced. 

The effect of the failure of the plaintiff to 
pay the money due to the prior mortgagees, 
however, is that the mortgagors cannot be 
compelled to perform their part of the con- 
tract to deliver possession. Under section 
51 of the Indian Contract Act, where a con- 
tract consists of reciprocal promises, the per- 
formance of one of which cannot be claimed 
till the other has been performed, and when 
the promisor of the promise last mentioned 
fails to perform it, such promisor cannot claim 
the performance of the reciprocal promise 
and must make compensation to the other 
party to the contract for any loss which such 
other party may sustain by the non-perform- 
ance of the contract. The plaintiff 
practically seeks to enforce the contract 
made by the mortgagors to deliver 
possession without having performed 
his part of the contract. The non-payment 
of a portion of the consideration-money does 
not affect the validity of the security or 
transfer to the extent of the money paid, but 
affects the plaintiff’s right to obtain posses- 
sion. 

The claim is, moreover, barred by limitation 
as the defendant’s right to possession deter- 
mined on the date of the mortgage. 
Article 135 of the Indian Limitation Act 
allows to the mortgagee suing for possession 
a period of twelve years from the date when 
the mortgagor’s right to possession deter- 
mines. It is immaterial whether the possession 
of the property mortgaged is held at the time 
of the mortgage by the mortgagor or by prior 
mortgagee. As between the mortgagor and 
the mortgagee the right of the mortgagor to 
possession ceases when he makes a fresh 
mortgage. 

The appeal is, therefore, allowed and the 
plaintiff’s claim dismissed, the defendant- 
appellant getting her costs in all the 
('ourts. 

Appeal allowed. 

(2) 10 (J. C. 60. 
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MUSAHAR SAHU «. HAKIM LAL. 

PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

November 22, 1915. 

Presenti — Viscount Haldane (Lord Gban- 
cellor), Lord Parmoor, Lord Wrenbury, 

Sir John Edge and Mr. Ameer Ali. 
MUSAHAR SAHU and another— 

Appellants 

vej'sus 

Lola HAKIM LAL and another— 

Respondents. 

Transfer of Property Act (IF of 1882), «. 53 — Trans- 
fer ‘with intent to defeat or delay creditors — Preference 
of one creditor over another, 'when valid— Banh'itptcy, 
consideration of— Conveyance, when valid. 

In a case in which no consideration of the law 
of bankruptcy applies, there is nothing to prevent a 
debtor paying one creditor in full and leaving others 
unpaid, although the result may be that the rest of 
his assets will be insufficient to provide for the 
payment of the rest of his debts, [p. 344, col. 2,] 
Moroney, In re, 21 Irish 27, referred to. 

A transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another, but an instrument which removes property 
from the creditors to the benefit of the debtor, [p. 
344, col. 2.] 

Where a transfer was made for adequate con- 
sideration in satisfaction of genuine debts, and 
without reservation of any benefit to the debtor, and 
where there was no question of bankruptcy of the 
debtor: 

Held, that there was no ground for impeaching 
the transaction under section 53 of the Transfer of 
Property Act for the fact that a creditor was a loser 
by payment being made to a preferred creditor, [p. 
344, col. 2.] 

Middleton v. Pollocl:, Elliott, Ex parte, (1S76) 2 Ch. 
D. 104; 45 L. J. Ch. 293, approved. 

Appeal from a judgment and decree of the 
Calcutta High Court, dated April 3, 1907, 
reversing these of the Court of the 
Subordinate Judge of Mozaifarpore, dated 

July 30, 1904. 

PACTS. — The material facts of the case 
are snflGciently set forth in their Lordships 
judgment. 

There were two different suits instituted 
in the lower Court, but at the instance of the 
plaintiffs-appellants were set down for hear- 
ing together. Then they themselves raised 
objections to that mode of trial. The Judge, 
however, gave only one judgment. The 
appellants at the Privy Council endeavoured 
to make use of evidence given in one suit in 
the other. 

Mr. Buhe, for the Appellants.— On Decem- 
ber 14, 1900, the appellants instituted a suit 
against one Kishnn Benode Upadhya for the 
recovery of Rs. 12,695. The appellants be- 


came aware of the intention of Kishun 
Benode to dispose of his properties in order 
to defeat or delay the execution of the decree 
to be passed. An application was accord- 
ingly made under .section 483 of Code of 
Civil Procedure of 1882 to call upon the 
said Kishun Benode to furaish security to 
satisfy the decree that might be passed 
against him. The application was rejected 
on the said Kishun Benode 61ing an affidavit 
to the effect that he did not have such an 
intention. During the pendency of the pro- 
ceedings in the suit the respondents were 
busy conspiring with the said Kishun 
Benode as to devising a scheme in order to 
delay or defeat the execution of the decree 
to be passed. The fraudulent scheme adopted 
was the execution of two documents by the 
said Kishun Benode on September 2, 1901, 
whereby he conveyed practically all his 
immoveable properties to the respondents 
and their near relations. The first was a 
mortgage bond executed in the name of 
Kamta Prashad who was the nephew and a 
ward of the respondent Ratn Aotar Lai, while 
the second was executed in favour of the 
respondent Hakim Lai. The transaction was 
not bona and, therefore, paying a valu- 
able consideration would not take the case out 
of the provision of section 53 of the Transfer 
of Property Act. The transaction was to 
defeat the creditors and must fall. Nothing 
could be done to favour one creditor as 
against other creditors. 

Reference was made to Cadogan v. Kennett 

(1) , Middleton v. Pollock, Elliott, Ex parte 

(2) , and Narayana Pattar v. Viraraghava 

Pattar (3). 

Mr. Dunne appeared for the Respondents, 
but was not called upon. 

JUDGMENT. 

Lord Wrekbury. —On the 2nd September 
1901 Kishun Benode executed two kohalas 
or conveyances, the one to Kamta Prashad 
and the other to Hakim Lai. They were 
conveyances of certain lands, the parcels in 
the second deed being much more numerous 
than those in the first deed. Kamta Prashad 
was the nephew of Ram Aotar Lai, a brother 
of Hakim Lai. He was a minor and Ram 

Aotar Lai was his guardian. 

(1) 2 Cowper 432; 98 E. R. 1171. 

(2) (1876) 2 Ch. D. 104; 45 L. J. Ch. 293, 

(3) 23 M. 184. 
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The plaintiff, Mnsahar Sahu, was at this 
date a creditor of Kishun Benode. He had 
on the 14th December 1900 sued for the debt 
and on the 5th January 1901 had presented 
a petition for security by way of attachment 
before judgment. On the 11th February 
1901 Kishun Benode had made an affidavit 
that be did not intend to transfer any of his 
properties, and accordingly on the 11th 
February 1901 (lie petition was disraksed. 

In this state of facts the two kohalas were 
executed by the debtor on the 2nd September 

1901. 

On the 5th December 1901 the plaintiff 
obtained judgment in his action for 
Rs. 12,095-10-0 and costs. The defendant 
did not appear at tlie trial. On the 21st 
December 1901 Kishun Benode applied for 
a re-hearing, but on the 2nd August 1902 
that application was dismissed by default. 

In the interval, m., on the 11th June 1902, 

the transferees had obtained an order for 
registration of their names in respect of the 
properties transferred. 

Under these circumstances two suits were 
brought to set aside the kohalas, on the 
ground tliat within section 53 of the Transfer 
of Property Act, IV' of 1882, the transfers 
were made with intent to defeat or delay the 
creditors of Kishun Benode. 

The Subordinate Judge set aside the first 
kobala on the ground that no consideration 
was paid, tliat a debt of Ks. 6,335 therein 
alleged to be due to Kamta Prashad w'as 
fictitious, that the transfer was made 
gratuitously, and that the transfer was made 
with intent to defraud. An appeal was 
dismissed with costs, and this decision is not 
questioned before this Board. 

As regards the second kofmla, there are 
concurrent {indings that the consideraticn for 
this deed was real and not fictitious. The 
Subordinate Judge neverthelc.'^s decided in 
favour of the plaintilT. Upon appeal tliis 
decision was reversed, and tin- sec^uul h'l'ala 
upheld. From that decision the [dainlilT ha.s 
brouglit this appeal. 

The appellant has not argued that the l.iw 
is wrongly laid down in the ju Igment of the 
High Coiiit. ilia contention is tliat tlie lu«i 
deeds of tlie 2nd September 19U1 form really 
one transaction arid that the second huf'iiht 
must fall w’itli the Hist. 


tl9l:6 

As matter of law their Lordships take it 
to be clear that in a case in which no con- 
sideration of the* law of bankruptcy applies, 

there is nothing to prevent a debtor paying 
one creditor in full and leaving others 
unpaid although the result may be that the 
rest of his assets will be insufficient to provide 
for the payment of the rest of his debts. 
The law is, in their Lordships’ opinion, 
rightly stated by Palles, C. B., in Moromy, In 
re (4), where he says : — 

“The right of the creditors taken as a 
whole is that all the property of the 
debtor should be applied in payment 
of demands of them or some of them, 
without any portion of it being parted 
with without consideration or reserved or 
retained by the debtor to their prejudice. It 
follows from this, that security given by a 
debtor to one creditor upon a portion of or 
upon all his property, although the effect of 
it or even the interest of the debtor in making 
it, may be to defeat an expected execution of 
another creditor, is not a fraud within the 
Statute, because notwithstanding such an 
act, the entire property remains available for 
the creditors or some or one of them, and as 
tlie Statute gives no right to rateable dis- 
tribution, the right of the creditors by such 
act is not invaded or affected.” 

The tran.sfer which defeats or delays 
creditors is not an instrument which prefers 
one creditor to another, but an instrument 
which removes property from the creditors 
to the benefit of the debtor. The debtor 
must not retain a benefit for himself. He 
may pay one creditor and leave another 
unpaid [Middleton v. Pollock (2)]. So soon 
as it is found that the transfer here impeached 
was made for adequate consideration in 
satisfaction of genuine debts, and without 
reservation of any benefit to*the debtor, it 
follows that no ground for impeaching it lies 
in the fact that tlie plaintiff who also was a 
creditor was a loser by payment being made 
to this preferred creditor— there being in the 
case no question of bankruptcy. 

'I’hc aiguinont presented to their Lordsbip.s 
11 1 ' 111 Mihstaiice been that the transaction of 
ihc 2iid September 1901 was one transaction: 
ill, (I l\amtu Fra.shad, the nephew, the 
minor and ^YaId, and (2) Hakim Lai, the 
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uncle of Kamta and brother of Rain Aotar 
Lai, the minor’s guardian, are for this purpose 
not distinguishable as independent transferees, 

that from the 11th February 1901, until after 
the 11th June 1902, Kishun Benode was play- 
ing for time, and that this fact and the 
fact that the former kohala was fictitious and 
fraudulent show that the latter kobala was 
fraudulent also. Their Lordships do not 
accept this contention. The kobala in favour 
of Hakim Lai must stand or fall on its own 
merits. The concurrent finding that the 
consideration for the deed was real, reduces 
the case to one in which the debtor has 
preferred one creditor to the detriment of 
another, but this in itself is no ground for 
impeaching it under the section even if the 
debtor was intending to defeat an anticipated 
execution by the plaintiff. 

Their Lordships will humbly advise His 
Majesty that the appeal should stand 
dismissed with costs. 

Solicitors for the Appellant: —Messrs. T. 
L. Wilson Go. 

Solicitors for the Respondents: — Messrs. 
Watkins ^ Hunter. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Petition No. 71 op 1915. 

June 23, 1915. 

Present: — Mr. Kanhaiya Lai, A. J. C. 
ABDUL KARIM and another— Defendants 

— Applicants 
versus 

MUHAMMAD HUSAIN -Plaintiff- 

Opposite Party. 

Civil Pi'ocedure Code (4c/: Fo/ 1908), Sch.lly para. 
15 — Award, setting aside of — Date jor making oj award 
not fixed by order of reference, effect of -Notice of 
filing of award not given, effect of —Material irregularity 
^Opinion, mere, unsupported l>j/ reasons-~-Decision, 
iiuiufficienf. 

A Court set aside au award oa the ground that 
no date had beeu fixed by the order of reference 
for the making of the award and that no notice of 
its filing was g^ven to the plaintiff. An objection to 
the filing of the award had, however, been made 
within time: 

Held, that in setting aside the award the Court 
acted illegally and with material irregularity, [p, 
345, col. 2.] 


Uahant Qur Das v. Qarul Dhuj, 9 Ind. Cas. 241 and 
Bhagwan Din Singh y. Fakir Singh, 20 Ind. Cas, 773; 
16 0. C. 233, referred to. 

■ A mere expression of opinion one way or tho other 
as regards any point, without any reasons being set 
forth in support of that opinion, cannot be regarded 
as a sufficient decision of that point, [p. 345, col. 2; 
p. 346, col, 1.] 

Application against an order of the 
Munsif, South Lucknow, dated the 15th 
April 1915. 

Pandit Gokaran Nath Misra and Babu 
Prohhat Chandra Gupta, for the Applicants. 

Babu Bisheshwar Nath Srivastava and Pandit 
Brij Narain Ghakhast, for the Opposite Party. 

JUDGMENT.— In this case a suit for 
partition was referred to arbitration. The 
share claimed by the plaintiff was disputed 
by the defendants. The arbitrators made 
an award, allowing the plaintiff a one-third 
share in the disputed property. To that 
award certain objections were taken by 
the plaintiff, which were accepted by the 
Court below in so far that the award was 
set aside on the ground that no date had 
been fixed by the order of reference for 
the making of the award and that no 
notice of its filing was given to the plaintiff. 

The Court below relied on the decision in 
Mahant Gur Has\. Garni Dfiuj (1). But that 
decision was explained in a latter decision of 
this Court in Bhagwan Din Singh v. Fakir 
Singh (2). The question of giving notice 
of the tiling of the award was immaterial 
because an objection to its tiling was made 
within time. The lower Court has, therefore, 
set aside the award on very inadequate 
grounds. It has acted in the exercise of its 
jurisdiction illegally and with material 
irregularity. 

The Court below in setting aside the 
award observed that the other grounds, 
alleging misconduct on the part of the 
arbitrators and setting up other irregularities, 
had not been established, but went on to 
say that, as the award was set aside on 
other grounds, it was not necessary to deal 
with them. Apparently there was no final 
decision of the other objections raised by 
the plaintiff' to the validity of the award, 
and a mere expression of opinion one way 
or the other without any reasons being set 
forth in support of that opinion cannot 

(1) 9 lud. Cas. 241. 

(2) 20 lad. Gas. 773; 16 0. C. 233. 
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be regarded ae a sufficient decision of the 
objections raised. 

The application is, therefore, allowed and 
the suit remanded to the Court below 
with a direction to reinstate it under its 
original number and to dispose of the objec- 
tions filed by the plaintiff_ in accordance 
with law. The costs will abide the event, 

AppUcdtion accepted', Suit remanded. 


ALLAHABAD HIGH COURT. 

Second Civn- Appeal No. 1323 of 1914. 
December 20, 1915. 

Present:— Ur. Justice Tudball and 
Mr. Justice Walsh. 

BASDEO RAI— Defendant— Appellant 

versus 

DWARKA. RAM and another— Plaintiffs— 

Respondents. 

Transfer of Property ict (IV of 18^), .. 107-Per. 
mission tohiild-Leascnot executed -Dispossession-^ 

fiuit for possession^Injunction— License •Licensee, 

^fiition of- Easements Act {¥ 0/ 1882) ss, 52 Jo_64 
*^Tlie father of the defendant gave the plaintiffs 
permission to build a 90 U or a market place on a 
certain plot of land on the latter agreeing to pay 
him annuailv ground-rent for the same. 

™ executed. Tlio plaintiffs built the yola, but be- 
ing subscfiucntly dispossessed sued for possession and 

Held (1) tliat the plaintiffs could not claim as 

lessees ’inasmuch as no lease in law was executed in 
tlie manner laid down in section 107 of the Iransfor 

of Property Act; LP- 2; p. 347, col. l.J 

(2) that even if the plaintiffs were mere licensees 
whose license liad been improperly revoked, thoir 
remedy lay in a suit for damages and not for posses- 
Sion. [p. 346, col. 2: p. 347, col. 1.] 

A. licensee is a iierson without any title and has 

no interest in the land. [p. 347, col. I.] 

MolwmM V. Ai//ioec Knmnr Oamjnli, 28 Ind. 

Cas 930- 17 L. H. -121); (1915) M. W. N. 621; 21 
C h J 231 2KM.L.J.54S:I9C.\V.N.250; 17 M. 
l! T. 143; 2 L. W. 258 (P. C.); 13 A. L. J. 229; 
42 C.801, distinguished. 

Second appeal from the decision of the 
Subordinate Judge of Glia/Apur, dated the 
10th July 1914. 

Mr. M. L. Aganvahi, for tlie Appellant. 

Mr. M. Bajpaijin' the Respondent. 
JUDGMENT.— The facts of the case out 
of which this appeal has arisen are briefly 
as follows. The father of the defendant- 
appellant Basdeo Rai, who is now a minor, 
gave the plaintiffs permission to build a o<dd 
or a market place on a certain plot of land 


on the latter agreeing to pay him Rs. 6 
annually as ground-rent for the same. The 
plaintiffs thereupon built the gola, but very 
shortly afterwards a dispute arose between 
the parties. The defendant’s father inter- 
fered with the collection of the income of 
the gola and finally the plaintiffs were 
dispossessed towards the end of April 
1913. They brought the present suit for 
possession and injunction to restrain the 
defendant from interfering with the con- 
struction of the gola and collection of the 
income thereof. It is evident from the 
plaint itself that the construction of the 
gola had not been finished when the dispute 
arose. The Courts below have decreed the 
plaintiffs’ suit for possession and injunction. 
The defendant comes here on second appeal, 
and the point taken on his behalf is that 
the plaintiffs have failed to establish any 
title in that no document was executed, 
much less registered, and that a lease can 
only be created in the manner laid down 
in section 107 of the Transfer of Property 
Act. That section runs as follows:— 

“A lease of immoveable property from 
year to year, or for any term exceeding 
one year, or reserving a yearly rent, can 
be made only by a registered instrument.” 

It is urged, therefore, that the plaintiffs 
having no title ought not to have a decree 
for possession and that the suit should 
be dismissed. This contention appears to 
us to be well founded. On behalf of 
the respondents it is urged that this plea 
was not taken in the Court of first 
instance and only in the lower Appellate Court 
at a fairly late stage, but the plea was 
accepted and discussed in the Court below. 
There is nothing to prevent the appellant 
from taking the point in this Court. It 
is further urged that they are not lessees 
but licensees, that no lease was given to 
them, that they have erected a building of 
a permanent nature on the land, that their 
license is irrevocable and that, therefore, 
they are entitled to possession. In the alter- 
native it is pleaded that the defendant-appel- 
]ji 111 is estopped from denying the plaintiffs’ 
riglit of possession as lessee.s over the land. 
It seems to us fairly clear from the 
language of sections 52 to 64 of the 
liniiun Jaiscmenls Act that even if the 
plaintllfs-respundents be mere licensees 
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wliose license has been improperly revoked 
their remedy lies not in a suit for posses- 
sion, but in a suit for damages as laid 
down in section 64, as a licensee is a person 
without any title and has no interest in the 
land. It is impossible to separate the building 
from the land and his remedy as a licensee is 
clearly to recover damages for the wrongful 
act of the licensor. In regard to the question 
of estoppel, reliance is placed on the 
decision of Mahomed Musa v, Aghore Kurrar 
GanguU (1). The facts and circumstances of 
that case are totally different from those 
of the present case and it is impossible to 
apply that ruling to the circumstances of 
the case which is now before us. Moreover, 
on the plaintiffs’ own showing no term 
whatsoever was fixed in the agreement 
between the parties. It is impossible to 
say for what term we should have to 
hold that there was a binding agreement 
between the parties. If the defendant- 
appellant be estopped from denying the 
existence of the lease, at least the term of 
that lease should be before us. Apparently 
the parties went about the transaction in a 
careless manner. They were probably friendly 
at the time and the dispute arose 
subsequently. An agreement was made to 
pay an annual rent but no attempt was 
made to fix the period. It seems to us 
fairly clear that the plaintiffs have 
misconceived their remedy and that they 
ought to have brought a suit to recover 
damages for the wrongful revocation of the 
license. They cannot claim as lessees, for 
the simple reason that no lease in law 
was created. 

We must allow this appeal and set aside 
the decrees of the Courts below. The 
plaintiffs’ suit will stand dismissed 
with costs in all Courts, including in this 
Court fees on the higher scale. 

Appeal alloived, 

(1) 28 lud. Cas. 930; 13 A. L. J. 229; 17 Bom. L. 
E.420; (1915) M.'W.N.621; 42 C. 801; 2) C. L. J. 
231; 28 M. L. J. 548; 19 0. W. N. 250; 17 M. L.T. 143; 
2 L. W. 258 (P. C.). 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Petition No. 70 op 1915. 

June 23, 1915. 

Present: — Mr. Kanhaiya Lai, A. J. C. 
ABDUL KARIM and another— Defendants 

—Applicants 

versus 

MUHAMMAD HUSAIN— Plaintiff- 

Opposite Party. 

Civil Procedure Code ( Act V of \Q0S) , 0. XXIII, r. 
Sch. 11, paro.^ {2)^Wifhdraxval of &uit—Axvard, 
valid, effect of— Jurisdiction of Courts. 

Where a suit is referred to arbitration and the 
award is made and found to be valid, the Court has 
no jurisdiction to permit withdrawal of the suit 
with leave to file a fresh one. [p. 347, col. 2.] 

Application against the order of the 

Munsif, South Lucknow, dated the 28th 

April 1915. 

Pandit Gokaran Nath Mtsra and Babu 
Prohhat Chandra Gupta, for the Applicants. 

Babu Bisheshwar Nath Srivastava and 
Pandit Brij Narain Chakhast, for the Opposite 

Party. 

JUDGMENT. — In this case the plaintiff 
has been allowed to withdraw a suit after 
it was referred .to arbitration and an 
award made, to which certain objections 
were taken by him. The Court below set 
aside the award and permitted the suit 
to be withdrawn with leave to file a fresh 
suit, on the ground that the plaintiff had 
omitted by mistake to have his claim as 
regards the share of one of his deceased 
brothers by right of inheritance in addition 
to purchase included in his suit. It has, 
however, been found by this Court in the 
connected case [Abdul Karim v, Muhammad 
Husain (1)1 decided to-day that the award 
was set aside on inadequate grounds and 
the case has been remitted to the Court 
below for considering the other objections 
to the award and determining whether 
having regard to the other objections 
raised the award can be maintained. If 
the award is a valid award, the further 
jurisdiction of the Court to permit the 
withdrawal of the suit with leave to file a 
fresh one would be an abuse of the power 
of the Court and contravene the provisions 
contained in paragraph 8, clause (2), of the 
Second Schedule attached to the Code of Civil 
Procedure. The application is, therefore, 


(1) 32 Ind. Cas. 347; 2 0. L. J. 495. 
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allowed and the order of the Court below set 
aside. This will not, however, prevent the Court 
below from re-considering such an applica- 
tion if the award is set aside after taking 
into consideration the objection Bled to it 
on the merits. Parties will bear their own 
costs of this proceeding. 

' Application accepted. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 129 of 1915. 

December 14, 1915. 
presenti^Uv. Justice Tudball and 
Mr. Justice Walsh. 

WASI-UL-ZAMAN KHAN— Defendant- 

Appellant 

versus 

Musammat FATZA BIBI— Plaintiff- 

Respondent. 

Oatha icKX of 1873), 55.8,9, Attorney of a 

party, power of. ... 

A special attorney of a party to a suit, wlio has 
full power to conduct tlio case as he deems fit and 
in particular has power to compromise or withdraw 
it, can take steps contemplated by sections 8, 9, 10 of 
Act X of 1873. [p. 34S, col. 2; p. 349, col. 1.] 

Sadashiv Ilayaji v. ifariiti Vithal, 14 B. 45o, 
not approved of. 

Fir.st appeal from an order of the 
Officiating District Judge, Ghazipur, dated 
the 7th June 1915. 

Mr. Muhammad Ishaq Khan^ for the Appel- 
lant. 

Mr. Iqbal Ahmed, for the Respondent. 

JUDGMENT. 

Tddball, J.— This is an appeal from an order 
of remand and arises out of the following 
circum-stances. The plaintilT respondent 
Faiza Bibi brought a suit against the 
defendant-appellant AVasi-ul Zaman Khan, 
pleading that the latter had widened a 
certain ditch which e.xisted between two 
plots owned by the paidies at the expense of 
the plaintiff, tliat is, he iiad taken earth 
from her side of the ditch and thus 
reduced the area of her plot and damaged 
lier trees. The .suit was contested by the 
defendant. For the proper conduct of the 
suit tlie plaintiff' executed a .special power-of- 
attorney in favour of her husband. She 


gave him full powers to conduct the case’ 
as he should deem fit and in the deed she 
also set out that he had power to compromise • 
the suit, to withdraw the suit, to refer 
the point in dispute to arbitration, to 
nominate and appoint arbitrators, and 
concluded by .‘saying that every step that 
he might take in the conduct of the case 
was to be considered as having been taken ' 
by her herself. In the course of the suit 
the husband stated to the Court that if 
the defendant would take his oath on the 
Qoran and state that no damage whatsoever 
had been done to the plaintiff or earth 
removed from her side of the ditch, 
the plaintiff would abide by that oath and 
the lease should be decided accordingly. The 
defendant took oath and he testified that he 
had not removed earth from the plaintiff’s 
.side of the ditch nor had in any way damaged 
her plot or trees. Thereupon the Court of 
first instance dismissed the suit. The plaintiff 
appealed. The Court below, relying on the de- 
cision in Maruti Vithal (1) 

and also on the ground that the power of attor- 
ney in favour of the husband did not au- 
thorize him to take the step he had taken, 
allowed the appeal, set aside the decree of the 
first Court and remanded the suit to that 
Court for decision on the merits. It is 
contended before us on behalf of the de- 
fendant-appellant that the special power-of- 
attorney in favour of the plaintiff’s husband 
gave him full power to take the step which 
he did take. It is urged that the decision 
mentioned above is not correct and should 
not be followed. It has been pointed out 
that in certain cases the guardian of a minor 
has been allowed to take the step contem- 
plated by sections 8, 9 and 10 of Act X 
of 187J. The latter cases do not help ns 
in any way. In so far as the special 
power-of-attorney in the present case is 
concerned, I have examined the terms of it 
carefully and find that the plaintiff gave 
very extensive powers to lier husband, for 
iii.slaiice, to abantlon the suit as well as to 
eompromi.se it. J have not the slightest 
(loiiM wliatsoever that the hnsband ns agent 
t.t the lady liad full power to take the step 
which he did take. Sections S, 9 and 10 of 
Act X of 1^73 clearly contemplate that the 

(1) I ! 1!. 4:.-. 
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action mentioned therein can be taken by a 
party to a suit. In the Act itself there is 
no language which goes to show that the 
word “party” can be used only in its 
restricted sense and not in the wider sense. 
The considerations which are to be found 
in Fdki Abdulla v. Bahaji Qungaji (2) are 
considerations which really apply more to a 
person who takes the oath than to a person 
who makes the offer. I can see no good 
reason why a “duly” authorized agent of a 
party should not make the offer contemplated 
in section 9. In the present case I am satisfied 
that the plaintiff’s husband had full power 
to take this step in view of the language 
of the power-of-attorney on the record. In 
my opinion the decision of the first Court 
is correct and the order of the Court be- 
low should be set aside. 

* 

Walsh, J.— I agree. My only reason for 
desiring to say anything is that I think it 
important that people should understand the 
extent to which they are bound by the acts 
of persons whom they employ with general 
authority to do acts on their behalf, and that 
it is equally important that persons who deal 
with such agents should understand the 
extent of the authority given to the latter 
and also because we are differing from the 
reported decision of two Judges of the High 
Court of Bombay which is now of fifteen 
years’ standing. That decision is one which 
I am unable to follow. Under such authority 
as was given in that case, which in substance 
resembles the authority given in the present 
case, if indeed it is not stronger, the agent 
could do any act which he deemed proper for 
the purpose of the conduct of the suit. Acts 
of the agent are acts of the parties. Act X of 
1873 enables a party to make the offer which 
was made in the case before us. That is 
a step in a suit which, however rare in its 
occurrence, may arise as an incident in 
a suit. I see no reason why an agent 
authorized to conduct a suit is not authorized 

to take the step provided by Act X of 1873. 
The reasons given by the Bombay High 
Court, as my learned brother has pointed 
out, appear to be directed to questions relating 
to the person who takes the oath and not to 
the penson who makes the offer. It is for 
this reason that I feel less hesitation in 

(2) 14 B. 468, 


differing from the Bombay High Court. In 
my opinion the offer made here is contemplated 
by and included in the authority given by 
the plaintiff to her husband, by whose acts 
in the suit the plaintiff is bound. 

Bt the Oodbt. — The appeal is allowed. 
The order of the Court below is set aside and 
the decree of the first Court is restored with 
costs in all Courts. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 510 of 1913. 

June 17, 1915. 

Present: — Mr. Kanhaiya Lai, A, J. C. 

JAGAN NATH— Plaintipp— Appellant 

versus 

KAMTA SINGH— Defendant- 

Respondent. 

Evidence Act (I of 1872), s. IH—Mowij due on 
bond, suit for— Bond lost— Payment itleaded— Burden 
of proof. 

Where a plaintiff sues for money due upon .a bond 
but alleges its loss, aud the defendant admits its 
execution but pleads payment, the onus lies on the 
defendant to prove payment either by the production 
of the bond or by other evidence or botli. And if 
the defendant doe^ not produce the bond, the 
(jaestion of its loss is only material in so fur as it 
may raise a presumption one way or the other 
under section 114 of tlie Evidence Act. [p.350, col. 1.] 
Chuni Knar v. Udai Ram, G A. 73; A. W. N. (18S3) 
221 and Chaudhri Mohammad Mehdi Hasan Khan 
V. Sri Mandir Das, 17 Ind. Gas. 396; J2 M. L. T. 392; 
(1912) M. W. N. 1052; 34 A.oU; 14 Bom. L. R. 1073; 
10 A. L. J, 373; 17 C. W. N. 49; 16 C. L. J. 629; 23 M. 
L. J. 741; 39 I. A. 68 {F. C.); 15 0. C. 278, referred to. 

Appeal from the decree of the District 

Judge, Rae Bareli, dated the 16th August 

1913, reversing that of the Munsif, Partab- 

garh, dated the 28th April 1913. 

Babu Lachhman Prasad Varma, for the 

Appellant. 

Babu Rudra Didt Singk^ for the Respondent. 

JUDGMENT.— The plaintiff-appellant 

sued in this case for the recovery of money 
due on a registered mortgage-bond executed 
by Hie defendant in his favour on the 29t]i 
June 1900. The defendant pleadedpayment. 
The plaintiff did not produce the original 
bond but filed a certified copy of it, alleging 
that his house was destroyed by fire about 
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five years ago and that the original bond was 
burnt at the time. He produced some 
evidence in support of his statement, which 
was believed by the Court of first instance, 
but disbelieved by the lower Appellate Court. 
The lower Appellate Court, however, did not 
express any opinion on the merits of that 
evidence. 

In a case where the execution of a mortgage- 
bond is admitted, the question of loss is not 
of much importance except as rendering 
improbable or probable the correctness of a 
plea of payment, which the debtor may set 
up. Section 65 of the Indian Evidence Act 
requires proof of the loss where the execution 
of the document is not admitted by the person 
who is sought to be made liable on it. Se- 
condary evidence can be given of the 
contents of a document when _ the 
existence, condition orcontents ofthe original 
are proved to be admitted in writing by 
the person against whom it is sought to be 
proved or by his representative-in-interest. 
The execution of the bond having been 
admitted, the onus lay on the defendant, as 
pointed out in Ghuni Kuar v. Vdai Ram (1), 
to prove payment either by the production 
ofthe bond or by other evidence or both. 
The defendant did not produce the bond and 
the question of the loss of the original is 
only material in so far as it may raise a 
presumption one way or the other nnder 
section 114- of the Indian Evidence Act, 
Chaudhri Mvhammad Mehdi Ilanan Khan v. 
Sri Mandlr l)as (2). 

The appeal is, therefore, allowed and the 
ca.se remanded to the lower Appellate Court 
with a direction to reinstate the appeal under 
its original number and to dispo.se of it in 
accordance with law. Tlie costs will abide 
the result. 

.Ippcfd (dJoivcd. 


(1) 6A.73:A. W. N. 

(2) 17 Ind. Cas. I’, o. C. 27S: 12 M. \.. T. ;i02: 
(1012) M. W. N'. l.V)2: lUA. 1 1 bmii. I;. H. 107:1; 
10 A. L. J. rt'A; 17 0. W. N. -IP; 11) (;. L. .1. ()2P: 2;i .M. 
L J. 741;39 I. A. C.). 


MADRAS HIGH COURT. 

Original Oihl Suit No. 71 of 1914. 

September 29, 1915. 

Present-. — Mr. Justice Bakewell. 

V. RAMASWAMI IYER-Plaintiff 

versus 

The madras TIMES PRINTING and 
PUBLISHING COMPANY, Ltd.— 

Defendants. 

Company— Director, duty oj^Personal interests 
Tahng part in meeting in tohich personal matter dig. 
cussed, effect of — Meeting of Directors, validity of. 

No one who has a duty to perform can place 
himself in a situation in which his interest conJiictB 
with his duty and he must not make profit by a 
trust, [p. 351, col. 1.] 

A Director of a Company cannot, as a rule, enter 
into a contract with the Company for profit to himself 
as the Directors of a Company are agents of the Com. 
pany and trustees for the share-holders of the powers 
committed to tliem. [p. 351, col, 1.] 

The articles of an association provided that the 
Company shall only be bound if two of the Directors 
exorcise authority, consider its interests and act on 
its behalf. At a meeting in which only two Directors 
were ])rcsent, one of the Directors present was 
appointed as Managing Director and co-editor of the 
paper run by the Company: 

Held, that the appointment was not made with 
tlie authority of the Company and was invalid, inas. 
much as tlierc was, in law and in fact, only one Director 
acting on behalf of the Company, the other being 
incapacitated by his interest from acting in the 
particular matters that were discussed, [p. 352, col. 

Messrs. C. P. Eamasicnmi Aiyar, G, K, 
Mahadeva Aiyar, V. V. Srinivasa Aiyangar 
and A. Dnraiswami Aiyar, for tbe Plaintiff. 

Messrs. K. R. Osborne md li. N. Aiyangar, 
for Defendant No. 1. 

Mr. A. Sunjanarayanaiya, for Defendant 
No. 2. 

Mr. T. Narasimha Aiyangar, for Defendant 

No. 3. 

JUDGMENT. — In December 1912, the 
plaintiff and two other persons were Directors 
of tbe defendant Company, which carries on 
tlie business of a newspaper called the 
“Aladras Times.” The plaintiff had been 
appointed Managing Director ofthe Company 
at a meeting of himself and another Director, 
on tile 7th January 1912. At a meeting of 
tbe same two Directors, on the 31st December 

Unj, it was resolved that the plaintiff in 
addition to lii^ duties as Managing Director 
should be co-editor of the Madras Times.” 
At a siiliseiiiieiit meeting of the same two 
Direetof^ held on tlie 2bth February 1913, 
it was resi'Led that the plaintiff should 
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receive, with effect from the 31st December 
1912, a sum of Rs. 250 per mensem, for his 
duties as co-editor of the Madras Times, 
and that the above resolution should be in 
operation for a period of ten years. On the 
19th October 1913 a resolution was passed 
by the same two Directors and the third 
Director of the Company that the plaintiff 
should be given, with effect from the 15th 
October 1913, a carriage allowance of Rs. 100 
as Managing Director and co-editor. The 
last resolution was not passed at a meeting, 
but, under a special power in the articles of 
association, was circulated to the Directors 
and signed by them. 

It has been argued that this last resolution 
is a confirmation and ratification of the 
previous resolutions passed by only two 
Directors, but the resolution does not refer 
to the terms of the previous resolutions, and 
it does not appear that they were before the 
three Directors at the time when the last reso- 
lution was passed; andthe resolution of October 
1913 might as well have reference to the 
resolution of the 31st December 1912, 
whereby apparently the plaintiff was 
appointed co-editor without remuneration, 

as to that of the 28th February 1913. 
Article 89 of the articles of association 
declares that a Director may hold any other 
office under the Company in conjunction 
with the office of Director and on such 
terms as to remuneration and otherwise as 
the Directors may arrange; and Article 90 
declares that no Director shall be disqualified 
by his office from contracting with the 
company either as vendor, editor, purchaser 
or contributor to the paper or otherwise. 
These articles constitute an exception to 
the general rule of law that a Director 
cannot enter into a contract with the 
Company for profit to himself. The Directors 
of a Company are agents of the Company 
and trustees for the share-holders of the 
powers committed to them * (see Buckley 
on Companies and Limited Partnerships, 
9th Edition, page 626); and as such trustees 
the general rule applies that no one who 
has a duty to perform shall place himself 
in a situation in which his interest conflicts 
with bis duty, and he must not make profit 
by the trust” (see Lewin on Trusts, 12th 
Edition, page 310). The Company is 
entitled to the unbiassed advice of every 


Director upon matters which are brought 
•before the Board for consideration, and 
a contract made by a Director with the 
Company for profit to himself is generally 
invalid (see Buckley, pages 640, 641), 

The members of a Company may have such 
confidence in their Directors as to exempt 
them from this salutary rule, but any 
such exemption is an exception from the 
general law, and a Director who claims a 
special authority must show that any par- 
ticular arrangement falls precisely within 
it. This principle is well exemplified by 
three English cases. In Greymoiith Point 
Elizabeth Pailway and Goal Company^ Limited^ 
In re, Yuill v. Greymouth Point Elizabeth 
Pailway and Goal Gompa7iy, Limited (1), 
the facts were very similar to those 
in this case, but the articles pro- 
vided that the Directors interested should 
not vote on any matter relating to 
his contract, and it was held that, as one 
of the Directors did vote, his vote should 
not be counted, there was no quorum and 
consequently there wa.s no valid contract 
for the issue of debentures. Mr. Justice 
Farwell in that case says, “l think the 
other Directors would have been justified 
in asking them to retire while the 
question of giving security was discussed, 
be'cause they were interested against the 
Company. Certainly it is a case in which 
the Company is entitled to have the benefit 
of all the protection it can get from the 
independent Directors.” In Toms v. Cinema 
Trust Company Limited (2), Mr. Justice 
Scrutton held that a contract was invalid 
on the ground that the articles of association 
had not been strictly followed. In another 
case In re Alexanders Timber Company (3) 
before Mr. Justice Wright, it was held 
that the contract was invalid, because the 
articles of association having directed that the 
Directors in making any such contract 
should take into consideration the interests 
of the Company, there was no evidence 
that this had been done. It appears to 
me that the provisions of the articles in 
those cases merely enunciate the general 
law that a Director is bound to take into 

con.sideration the interests of the Company 

(1) (1904) 1 Ch. D. 32; 73 L. J. Ch. 92; 11 .Mausuu, 
85. 

(2) (1915) W. N. 29. 

(3) (1901) 70 L. J. Ch. 767; 8 Mansou, 392. 
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and to give the Company the benefit of 
his independent advice. If he is engaged 
in a transaction with the Company and is 
thereby incapable of giving to the Company 
the advice which it is his duty to give, it 
appears to me that it is his duty to refrain from 
taking any action in the particular arrange- 
ment. It is possible, of course, that a person 
may be so altruistic that in coming to an 
arrangement in which his interest is 
concerned, he will give better terms to 
the other contracting parties than if he 
had no interest at all; but persons of 
such disposition are not usually found 
among the Directors of a Company, and it 
must, I think, he assumed that in the 
making of an arrangement a man will 
consider his own interests rather than the 
interests of the other contracting party. 
The position, therefore, at the meetings 
of the two Directors in December 1912, 
and February 191.*1, was that the Company 
had the advantage of the disinterested advice 
of only one Director, and that Director 
was liable to be influenced, in considering 
the interests of the Company, by the presence 
of his co-Director. 

Articles 101 to 107 deal with the 
proceedings of the Directors. Article 101 
deals with their meetings and provides 
that, until otherwise determined, ^vo 
Directors shall be a quorum. Article 104 
provides that a meeting of the Directors 
at which a (luonini is present shall he com- 
petent to exercise all or any of the authorities, 
powers and discretions vested in or exercis- 
able by the directors generally. Therefore, the 
agents by whom the company can act are 
first the Directors, or. if all the Directors 
are not available, at least two, I think 
that the intention of the articles Is that 
the Company shall only lx* hound if two of 
the Directors exercise auilmrity. consider its 
interests and act on its lu'haK. I'i'r the 
reasons which 1 have givn, I hold that 
at the meetings in quesfi-'ii ilieio wa-. in 
law ami in fact, oiily mie Dircctnr acliii-r 
on behalf of the CoMipaiiy, the itlaiiitill' 
lieing incapacitated by his interest truiu 
acting ill the particular maltt'is that weiv 
discussed. It fallows that the aiipointiiient 
of the plaiiitilf as Alanaging Directnr and 
co-editor was not made witli the authority 
of the Company and Is, therefore, invalid. 


The second issue in the case is as to 
whether the plaintiff was wrongfully dis- 
missed. In the original plaint he joined two 
other persons as defendants, and it contained 
allegations that one of these persons, the 
.second defendant, purported to be the only 
other Director with the third defendant and 
that these defendants had not been validly 
appointed. A question arose as to the joinder 
of these persons with the defendant Company 
and the plaint was amended by striking out 
these allegations. The plaintiff at the trial 
desired to call evidence to show that these 
persons had not been validly appointed as 
Directors of the Company, that they were not 
authorised to act on behalf of the Company 
and, in particular, that he was not bound by 
their orders. I think that the allegations 
as to the position of the Directors were 
withdrawn by the amendment of the plaint, 
and that the plaintiff cannot in these pro- 
ceedings raise any question either as to their 
appointment or as to their acts. It appears 
that the two persona mentioned became 
Directors of the Company in December 1913 
and that one of tliem, Mr. Ormerod, was 
appointed Jhnaging Director and that the 
plaintiff was requested to hand over charge of 
his pi)si(i"ii to him, and, after some delay, 
it appears that tliis was done and the plaintiff 
acquiesced in Mr. Ormerod assuming his 
position as Managing Director. Shortly 
afterwards, Mr. Ormerod gave directions to 
tlie plaintiff as to the manner in which he 
.slmuld carry out his duties as co-editor 
of the Company. The plaintiff now alleges 
that his duties were to exercise a general 
supervision over the policy of the Company. 

I intimated to the learned Vakil for the 
plaintiff that I had extreme difficulty in 
understanding what the claim was; 
and 1 asked iMr. Ormerod what, in gen- 
eral, the duties of an editor are, and I 
inider.stand tiiat an editor has to put forth 
or publish the papers and to exercise a 
gcneial supervision over the matter which 
is wiitlcn f"!' the paper or which is ex- 
tracted as news. It is (obvious that, for 
duties nl tills kind, certain literary and 
bnsinos qiialilications are necessary. It is 
possible, of course, that the plaintiff may 
have been retained simply as a gentleman 
of eminence in the political, scientific or 
literary world, to keep the paper in touch 
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with current opinion. He has not gone 
into the witness-box to prove that this was 
the purpose for which he was retained, and 
the only thing before the Court is the 
resolution appointing him as co-editor of 
the Company. As such officer he should 
have been possessed of at least some literary 
and business qualifications. His own evidence 
apparently is that he possesses no quali- 
fications whatever. It has not been ex- 
plained how the plaintiff remained as 
Managing Director of the Company for a 
considerable period and also acted as co-editor 
without qualifications, but I cannot accept 
the argument that the Company in any 
way condoned the absence of these quali- 
fications or ratified his appointment in those 
offices. The plaintiff has not gone into the 
witness-box to explain what took place 
during the period he held those offices or 
who, in fact, performed the work. The 
evidence that has been put in shows that 
Mr, Ormerod, as Managing Director, en- 
deavoured to persuade the plaintiff to perform 
the duties of his office and that his en- 
deavours failed, and they failed, I think, 
because the plaintiff was absolutely incap- 
able of performing the duties which the 
Company had a right to expect of him. 
On the second issue I hold that the 
plaintiff was rightly dismissed. 

The plaintiff appears, in the view I take, 
to have obtained his position under the 
Company in a manner which is unexplained 
and extremely suspicious. I think that he 
has no shadow of claim against the Company 
and this litigation is ill-advised. For these 
reasons, I direct the suit to be dismissed 
with costs on the higher scale. 

I certify for two Counsel. 

Suit dwniased. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 372 of 1913. 

June 10, 1915. 

Present: — Mr. Stuart, A. J. C. 
RAGHUNATH FRASAD-Plaintiff— 

Appellant 

versus 

Musammat KETKI and another— Defend- 
ants — Respondents. 

Decree, interpretation of— Charge or mortgage — 


Limitation Act {IX of 1908), Sch. I, Arts.m, 144, 
143. 

Where a decree directed that A should obtain 
possession of the house iu suit from B if he paid B 
a certain sum and subsequently A sold such interests 
as he had in the house to C, and after that G 
brought a suit against B, who was never paid and 
thus retained possession of the house, for possession 
on payment of the said sum: 

Held, that the decree did not create a mortgage or 
a charge and that the suit was governed by Article 
136, and not by Article 144 or 1*18, Schedule I, of the 
Limitation Act. [p. 354, col. 1.] 

Karim Bakhh Khan v. Mehdi Hasan Khan, 10 0. 
C. 17, referred to. 

Appeal from the decree of the District 
Judge, Hardoi, dated the 2^th May 1913, 
upholding that of the Munsif, Sandila, dated 

the 10th March 1913. 

Babu Ishwari Prasad, for the Appellant. 

Pandit Bansi Dhar Misra, for Respondent 
No. 2. 

JUDGMENT. — The facts, so far as it is 
necessary to state them for the decision of 
this appeal, are as follows:— 

On the 7th June 1865 a certain Mulchand 
executed a deed of simple mortgage in 
favour of Ram Din by which half of a 
certain house was hypothecated. Mulchand 
died and was succeeded by Shanker. After 
Mulchand’s death Ram Din brought a suit 
against Shanker on the foot of this mort- 
gage. A certain Murli interposed, saying 
that the house belonged to him and that 
neither Mulchand’nor Shanker had any right 
in it. The decision of the suit was referred 
to arbitration. The arbitrators made an 
award which was embodied in a decree of the 
Court in 1871. The effect of this award was 
that Shanker should pay Ram Din Rs. 84-10 
and that Shanker should obtain possession 
of half the house if he paid Murli 
Rs. 27-8. The mortgaged property was 
in no way secured by this decree. On 
the 20th January ib73, Shanker sold such 
interests as he had in the house to Ram 
Din, The sum of Rs. 27-8 had apparently 
never been paid. Shanker never at any time 
obtained possession of the house. This 
suit was brought by Ram Din to obtain 
possession of half the house on payment of 
Rs. 27-8. 

The decree of 1871 does not profess to 
create a mortgage. I find that it further 
does not even profess to create a charge. 
I do not see ihat thereby half the house 
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was made security for the payment of 


was niauo mi 14 

Bs 27-8 by Shanker to Marli. There had 
been no claim made by Mnrl. aga.nat 
Shanker for the payment of anything- 
Article 148 of the First Schedule, Act IX. 
of 1908, clearly has no application. It a 
charge was considered to be created by the 

decree of 1871, Article 144 might have 

had application according to the decision 
in Karim Bakhsk Khan v. ilehdi Hasan Khan 
(1) But a.s 1 find that no charge was 

created, the Article 

to the present suit is Article _ Ram 

Din was a purchaser at a private sale ot 
Shanker’s interests in the house and Shanker 
was out of posse-ssion at the date of the 
sale. This suit for po.ssession of Shanker s 
interests in the house had to be brought 
within twelve years from the date o 
the sale, and the suit has been rightly 

held to be time-barred. 

I dismiss this appeal. The appellant 

Will pay his own costs and those of the 

contesting respondent. 


(I) 10 0. C. 17. 


Appeal dismissed. 




Held, that the suit was barred -by section 24ii 
of the Civil* Procedure Code, 1882, as the questioAa 
raised in the suit could have been and were raised 
in the execution proceeding, [p. 35^ .col. 1.] 
Prosmno Kamar' Sanyql v. Kah Das 191. 

A 166; 19 C. 683 (P. C.)., approved, v;. - -» • / ‘ 

Appeal heard ex parte from a ju^gineoit 
and decree of the Calcutta High Cour|:, date'^ 
December 20, 1909, reversing those of IJie 
Court of the Subordinate Judge of An-ah, 

dated June 29, 1908. 





I 




FACTS.— The facts of the case are suffi- 
cientJy set forth in their Lofdships* 

judgment. ■ ' ' 


Mr. Dube, for the Appellant, referred to 
sections 85 and 89 of the Transfer of Pro. 
perty Act and section 287 of the Civil 
Procedure Code of 1882 and contended 
that there was a lieu irrespestive of the 

decree. 


phivy council. 

■ Appeal prom the Calcutta Hum Court. 

' November 25, 1915. 

Viscount Haldane (Lord 
'Chancellor), Lord Parraoor, Lord Wrenbury, 
Sir John Edge and Mr. Ameer All. 

amir CHAND— Plaintiff— Aci'Bllant 

1 versus 

Bahli HARIHAR PRASIIAD SINGH ' 

AND OTIIBUS— Dkffndant.s— Rksfondfnts. 

dcT (II *'./ 1S8-'). .s-. SS. M 

One B sued mid obtaiiu-d a dcc.ve ugani4 oiie I 

for tlie enforconu'iit of Ids luortgagLMni.l.T scenous 
. 88 and H9 of the Transfer of I’roi.erty .\et. .1, Mio 

adoutod son of P raised certain oli.iections a-alu^t 
thec.xecnti(mof tl.e said decree .d B under M-ciu-n 
241 of the Civil rrocednre Code of 1.S.S2, some ol Inch 
were disallowed, d then hronglit a suit raising the 
game objections as in the execution proceedings 
limking two otlier persons iiaiTies also: 


[Loro Haldane referred to Prosunno 
K>cMar Sanyal v. Kah l)as Sanyal (l).] . , 

The respondents did not appear, 

JUDGMENT. 

Sir John Edge.— The plaintiff in the suit 
in which this appeal has arisen is Babu Amir 
Chand, the adopted son and representative 
of Babu Fakir Chand, deceased. On the 
29th March 1888, one Bakshi Ram Nawaz 
Singh obtained a decree for sale, under 
section 88 of the Transfer of Property Act, 
1882, Act IV of 1882, of certain immoveable 
property of which he was a mortgagee. To 
the suit in which that decree was made 
Babu Fakir Chand was a defendant. An 
order absolute for sale, under^ section 89 of 
that Code, was made in the suit for sale on 
the 4th January 1902 by the Trial Judge, 
and was contirnied on appeal by the High 
Court at Calcutta on the 18th December 

1903. The representatives of Bakshi Ram 
Nawaz Singh thereupon applied for execution 
of the decree for sale. On the Ifeth May 

1904, Babu Amir Chand, who was the 

representative of Babu I'akir Chand then 
(lead, presented to tlie Court executing the 
decree for sale a petition of objections Under 
section 244 of tlie Code of Civil Procedure, 
ls^2. Act XiV of 1?^S2. Some of Babu 
Amir Cliand’s objections were allowed, 
others of bis (.dijections were disallowed on 


(1) l!ll. A. lU();niC,(iS3(l’. C.). 
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the ground, amongst others, that he had 
failed to support them by sufficient evi- 
dence. ^ . 

On the 23rd January 1907 Babu Amir Chand 
filed hia ililaint in the present suit in the Court 
of tha ■SubBrdinafe Judge of Arrah. In this 
B^it Bb raises the same objections to the exe- 
chtTpri of the decree for sale of 1888 which 
iad^been put forward in his petition of 
objections of 1904 and which had been dis- 
allowed. The Subordinate Judge decreed 
in part the claims of Babu Amir Chand. On 
appeal the High Court at Calcutta on the 
20th December 1909, holding that this suit 
is based on the very same objections that 
were made by Babu Amir Chand in his 
petition of objections of 1904, and further, 
finding that Babu Amir Chand had laid 
no foundation by reliable legal evidence 
for impleading in this suit Abdur Razak 
and Gangan Kunwar, who were not parties 
to the previous suit or execution proceed- 
ings, dismissed this suit. From that decree 
of the High Court this appeal has been 
brought. 

Abdur Razak and Gangan Kunwar were 
made defendants to this suit in an attempt 
to avoid the bar to this separate suit which 
was provided by section 244 of the Code 
of Civil Procedure, 1882. 

As was observed by this Board in Prosunno 
Kumar Sanyal v. Kali Das Sanyal (1): — 

It is of the utmost importance that all 
objections to execution sales should be dis- 
posed of as cheaply and as speedily as 
possible. Their Lordships are glad to 6nd 
that the Courts in India have not placed 
any narrow construction on the language of 
section 244 of the Code of Civil Procedure, 
1882.” 

The questions raised in this suit could 
have been and were raised by Babu Amir 
Chand under section 244 of the Code of 
Civil Procedure, 1882, and whether then 
raised or not in his petition of objections of 
1904, they are questions which relate to the 
matters which by section 244 it was 
enacted — 

Shall be determined by orders of the 
Court executing a decree and not by separate 
suit.” 

The suit was properly dismissed by the 
High Court. The respondents, with one 
exception, have not entered an appearance in 
this appeal. 


Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed. 

The appellant must pay to* the respondent 
who has entered an appearan<'e such costs as 
he may be entitled to. 

Appeal dimissed. 

Solicitors for the Appellant: Messrs. 
Barrow^ Rogers and Nevill. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 4247 

OF 1913. 

January 5, 1916. 

Mr. Justice D. Ghatterjee and 
Mr. Justice Beachcroft. 

KAILAS CHANDRA AICH and another — 
Defenpants Nos. 4 and 5— Appellants 

versus 

ROMESH CHANDRA SEN and others— 
Plaintiffs, and Remaining 
Defendants— Respondents. 

Bengal Tenancy Act {VIII of 1885), s. 87 — 
transferable occupancy holding, abandonment of , by sale 
— Landlord’s right of re-entry-^Abandonntcnt, finding 
of- Second appeal. 

A findiug of a lower Appellate Court on the 
question of abandonment, arrived at on evidence on 
the record, is unassailable in second appeal, [p. 356, 
col. 1.] 

When an occupancy raiyat sells his non- trans- 
ferable holding and abandons it, the lessee of the 
landlord, to whom the landlord’s right of re-entry 
has been transferred, is entitled to an ejectment 
decree, even though the purchaser of the holding 
executes a deed of release in favour of the 
raiyat and puts him in possession, [p. 355, col. 1.] 

Appeal against the decree of the Additional 
Subordinate Judge of Faridpur, dated the 
18th September 1913, modifying that of the 
Additional Munsif, Madaripur, dated the 17th 
March 1913. 

Mr. A. K. Fuzltil Huq, for the Appellants. 
Babus G^tnada Charan Sen and Prokas 
Chandra Mojumdar, for the Respondents. 

JUDGMENT. 

D. Ghatterjee, J.— The facts of this case 
are shortly stated as follows:— Defendants 
Nos. 4 and 5 were occupancy tenants in 
respect of . 10 higha^ of . land. Occupancy 
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rights in that part of the country are not 
transferable by custom. Defendants Nos. 4, 
and 5 sold their occupancy rights to defend- 
ants Nos. 1 to 3 in 1910. Defendants Nos. 

1 to 3 attempted to obtain recognition 
of the landlord but failed. Then 
on the 3rd February 1912 the plaint- 
ifffl took a mtras^ijam of the 10 Ughas 
of land. The landlord stated that he had 
not been informed when the original tenants 
had sold their rights and that the pnrcha^r 
had not taken any settlement from him. On 
the 2.Srd February 1912. this suit was 
brought against the purchasers for ejectment 
on the ground that the holding had been 
abandoned by the original tenants. 
days after that, that is on the 26th of Feb- 
ruary 1912, therewasadeedof release execut- 
ed by the purchasers in, favour of defendants 
Nos. 4 and 5 and defendants Nos. 4 and 5 
were brought on the record as defendants in 
April 1912. The first Court gave a decree 
for a declaration that the plaintiff was 
entitled to rent from defendants Nos, 4 and 
5 who were in possession under the release. 
The Court of Appeal below has set aside that 
decree and has given a decree for ejectment. 
The appeal before us is on the ground that 
upon the facts found there was no abandon- 
ment and, therefore, thedecree for ejectment 
cannot be sustained. We- think that this 
contention is not right. There was a sale 
and the learned Subordinate Judge has found 
that defendants Nos. 4 and 5 did not pay any 
rent after the transfer and refused to pay. 
He alse found that there was an abandonment 
by defendants Nos. 4 and 5 of their holding. 
If there was an abandonment, then the 
landlord had a right to re-enter 
and such right has been transferred to 
the plaintiffs by the miru^-tjdra. The con- 
tention that the landlord did not contemplate 
a transfer of his right of re-entry, does not 
appear to be supported by the document. 
It is further contended that the pendency of 
the negotiation witli the landlord is evidence 
that the landlord did not tivat the holding as 
abandoned. That, however, is negatived by 
the terms of the iniras-ijara and I think that 
the finding of the learned Subordinate Judge 
on the question of abandonment, arrived at on 
evidence on the record, is one that can- 
not be assailed in second appeal. 

The case seems, no doubt, to be a hard one 
for the original fena'nt^',but they chcse fo make 


ti9ie 


an out and out sale, refused to pay rent and 
went out of possession of the land until the 
vendees, finding it impossible to obtain reeogni- 
tion, rendered back the land to them. 

In this view of the case the appeal is dis- 
missed with costs. 

BeaCHCROFT, J,- I agree. 

A strong appeal was made to our sympathy 
by the learned Vakil for the appellanis. A 
bare recital of the facts would seem to suggest 
that his appeal was well-founded. But a 
reference to the deed of release and the 
written-statement, in which it was stated 
with the most engaging cynicism that the 
original transfer was made with the object of 
defeating the appellants’ creditors, robs the 
appellants of any claim to our sympathy. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 482 of 1913. 

June 15, 1915. 

Present: — Mr. Lindsay, J. C, 

RAM UAYAL— Defendant— Appellant 

versus 

SUMER SINGH and others— Plaintiffs— 

Respondents. 

Hindu Lun-— House of husband re^hudt by u’ltJoir— 
Widow’sabsolntepropcrtij^AUenativn, widow's absolute 
poiver of. 

Where a Hiiulii widow rc-built, after her husband s 
death, a house belonging to him out of her own 
money, ami subsequently sold it off: 

Held, tliat, in the absence of anything to show 
that the widow intended the imuse after its being 
re-built tube treated as a portion of her husband’s 
estate, it ought to be taken as her absolute property 
which’ she could sell. [p. 357, col. 2.] 

Appeal from the decree of the District 
Judge, Hardoi, dated the 1st October 1913, 
modifying that of the Munsif, Sandila, 

dated the 26tli May 1913. 

Pandit Goliarari 2iath MiVra, for the Ap- 
pellant. 

Chaudhri Rani BharoseLaly for Respond- 
ents Nos. 1 and 3. 

JUDGMENT.— The respondents were the 
plaintiffs in the Court of first instance and 
they bionght a suit for the recovery of a 
certain liouse alleged to be in the posses- 
sion of the defendant, on the allegation that 
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the house in question had once been the 
property of a man called Jugga Singh to 
whom they claimed to be the nearest rever- 
sioners. After the death of Jngga Singh 
his wife Musammat Dallo is said to have 
had possession of this house, which she dis- 
posed of by a sale-deed executed in favour 
of the defendant. The suit also comprised 
a claim for certain moveable property which 
had once belonged to Mnsammat Dallo and 
which was said to be in the defendant’s 
possession. 

The present appeal is concerned only with 
the question of the house. The defendant de- 
nied that the plaintiffs were the nearest rever- 
sioners of Jugga Singh. It was also denied 
that the house in question had belonged to 
Jugga Singh. There was a further plea 
that even if the house were found to have 
belonged to him, the widow had disposed 
of it to the defendant for a legal necessity 
inasmuch as she sold it in order to raise 
money to go on a pilgrimage undertaken 
with the idea of conveying spiritual benedt 
to her husband. The drst Court dismis.sed 
the suit on a finding that the house was 
not proved to have belonged to Jugga Singh. 
It was admitted before the Munsif that 
after the death of Jugga Singh his widow 
Musammat Dallo lived with one Narpat 
Singh as his mistress. The Munsif was of 
opinion, on the evidence produced before him, 
that this house had been built after Jugga 
Singh’s death by Narpat Singh. It could 
not, he said, have been built by the woman 
for she had no means to build the house, 
it being proved that the whole of Jugga 
Singh’s immoveable property was under mort- 
gage at the time. When the case came 
before the learned Judge in appeal he came 
to the conclusion that this finding of the 
Mun-sif was wrong. He says in his judg- 
ment that it is quite clear that the house 
in dispute was re-built and the rest of the 
judgment makes it clear that it was re-built 
after the death of Jugga Singh, but the 
learned Judge was of opinion that the house 
had been built by Mitsammat Dallo herself 
and not by Narpat Singh. He relied prin- 
cipally in this connection upon a recital con- 
tained in the sale-deed which was executed 
in favour of the defendant, in which Mu- 
sammat Dallo described this house as having 
been the ancestral house of her husband 


which she had re built herself. As the 
learned Judge remarks, this recital in the 
sale-deed clinched the matter and made it 
clear beyond doubt that the house had been 
re-built by Mnsammat Dallo. On this finding 
it is contended for the defendant-appellant 
here that the learned Judge ought to have 
dismissed the appeal and confirmed the 
decree of the Court of first instance for, as 
is argued, if the finding is that the house 
was built by Mttsammaf Dallo the neces- 
sary conclusion follows that the property 
was her own property, inasmuch as there 
was nothing made to appear from which 
it could be concluded that she intended 
that the house should be treated as a por- 
tion of her husband’s estate. I think this 
argument must prevail and I think the 
Judge was wrong in holding that in these 
circum.stances the plaintiffs whom he found 
to be the reversioners of Jugga Singh were 
entitled to possession of this ho se. It is 
diflficult to understand how the Judge came 
to the conclusion that in these circumstances 
the house was not Musammat Dallo’s abso- 
lute property. If, as he finds, she re-built 
the house she must have re-built it out of 
her own money over which, it must be as- 
sumed, she had absolute control, and, as has 
been said, there was no evidence whatever 
to show that she intended this house after 
its being re-built to be treated as a part of 
her husband’s estate. The fact that she 
disposed of it to the defendant seems to 
negative any such theory. 

It is not necessary for me to consider 
the other points which are raised in 
thio appeal, for my decision on this parti- 
cular point settles the case in favour of the 
appellant. I allow the appeal, set aside the 
decree of the lower Appellate Court and re- 
store the order of the Court of first in- 
stance. The appellant will have his costs 
both here and in the Court below. 

Appeal allowed. 
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BASDBO NABAIN V. BACHAN CHOWDHURAWI. 

ed^ CAIiCUTTA PIGH COURT. _ 
c.[ AfpPAi FBOM Appellate Decree No, oU 

■ r . op 1913 . 

December 1 , 1915 . 

- Pr«e«<;— Mr. Justice Sharf-ud-din and 

, ! Mr, Justice Chapman. 

: lain BASDEO NARAIN- Defen dant- 

Appellant 

^ - IKTSUS 

Mmnmmat BACHAN CHOWDHURANI- 

Plaintiff— Respondent. 

' Morlijaye-Title i>aramonnt to mortgaged property 
vleadei-Co^U against defhidant contest.ng ^nortgage 
%it on title paramomt, anterior, setting aside of. 

A defendant contesting a mortgage suit on the 

claim of a title paramount to the ' 

perty cannot in appeal, after the suit ^ 
decreed with order of costs 

sotting aside the order on the ground that the suit 
as against him should have been dismissed. Ll>- 

^^\aggeswar Dutt v. Bhuhon Mohan Mittra, 33 C. 425; 
3C.L. J.205, referred to. 

'■Appeal against the decree of the Subordi- 
nate 7udge, second Court, Mnzaffarpur, dated 
the 13 th of September 1912, reversing that 
of’ the Munsif, first Court, at that place, 
(Jaled the 1st of March 1912. 

' Babu Ahhoij Kumar Banerjee, for the Ap- 
pellant. , 

Babu Jogendra Chandra Chose, for the 

Respondent. 

JUDGMENT.— On the 26th September 
1889, Uusammat Tafa Koer executed a 
conveyance purporting to convey a certain 
property in the name of Lala Rajbaiisi 
Lai. On the 17th May 1898 Lala Rajbansi 
Lai executed a mortgage of this property in 
favour of the plaintiff. But sometime after 
the execution of the mortgage, Mahant 
Darbishergir was recorded in the Collectorate 
as the proprietor of this property. On the 
2fith March 1907, Maliant Darbishergir 
executed a conveyance purporting to con- 
vey the property to Lala liansdeo Narayan. 
The suit out of which tiiis appeal arises is a 
suit brought upon the mortgage-bond 

executed by Lala Rajbansi Lul in May 1898. 
Lala Ban.sdeo Narain and Mahant Dar- 
bishergir were made parties to the suit on 
the allegation that the mortgagor Lala 
Rajbansi Lai, in order to defeat the plaintiff, 
fraudulently procured the registration of 
Mahant Darbisheigir's name as the proprietor 
of the mortgaged property and witli the 
same object subsequently fraudulently 


[19W 

■ • ** 

procured a fictitious conveyance by Mahant 
Darbishergir in favour of Lala Bansdeo 
Karain. The suit was contested by Lala 
Bansdeo Narain alone. He contested the 
hona fides oi the mortgage, alleged that he 
was the owner of the mortgaged property 
and that the mortgagee never had had any 
title to the property, He also contested 
the allegation of payment which the plaint, 
iff had made in order to save his claim from 
limitation. Lala Bansdeo Narain - was 
defeated upon all these points and be now 
appeals to this Court, 

■ The first ground tahen in appeal is that 
inasmuch as Lala Bansdeo Narain 
claimed to have a title paramount to that 
of both the mortgagor and mortgagee', 
the suit should have been dismissed against 

him. 

We cannot, however, find that any such 
prayer was ever made to either of the 
Courts below. It i.s manifest that the appel- 
lant invited the decision of the Court upon 
the question of his title to the mortgaged 
property. That being so, it is not open to 
him now to ask this Court to oet aside 
the order directing him to pay the costs of 
the litigation which he invited. It has been 
held by this Court in Jaggeswar Butt v; 
Bhuhan Mohan Ultra (1) that if a Court 
goes into such a question, the matter is not 
one of jurisdiction. As the case comes 
before us, it is at present merely a question 
of costs. As we have said, no ground 
has been made out as to why we should 
interfere with the order of the lower 

Court. 

The .s'ceond ground taken in appeal is 
somewhat inconsistent with the first. The 
contention is that the lower Court is wrong 
in coming to the finding that the payment 
of interest has been made in such a manner 
ns to save limitation. If the first conten- 
tion was sustainable that the suit should 
have been summarily dismis.sed as against 
the appellant then, of course it would not 
be open to us to go into this question. 
Hewever, we may say that assuming that it 
is open to this Court to go into the matter,- 
we find no ground of law on which we can' 
interfere with the finding of the Subordinate 
Judge. The question involved was whether 

(1) 33C. 4‘J5}3G. L. J.i;0o, 


INDIAN OASES, 


359 


Tol. XXXTI] 

w 

KUNDAH LAL V, WAJID HUSAIN. 

A’aum-pfBa, 6.6)iad been , paid by, way‘of 
iote^est pp the lltb May 1898, The finding 
that the payment was by way of interest 

hajS not been contested, 

j^_It has, however, been argued that the 

Judge was wrong in holding 
•that the payment had been made by a.n 
agent duly authorised in that behalf within 
.tl^e meaning of section 20 of the Limitation 
Act. It appears that a sum of Bs. 186 
was lying in deposit to the credit of the 
niortgagor and that this deposit was with- 
drawn by one Madan Behary Lai, who was 
.at the time the Pleader of the mortgagor. 
J^hpre is evidence that Rs. 66 out of this 
appi was paid by the aforesaid Pleader to 
Ihe mortgagee in discliarge of the interest 
due upon the mortgage-bond. There is 
evidence also that tbe mortgagor was 
present when this payment was made. The 
learned Subordinate Judge adds that there 
were circumstances to show that the Pleader 
must have been authorised by the mortgagor 
to .withdraw the deposit on her behalf and 
that the suit has not been contested by the 
mortgagor. From this circumstance, the 
Subordinate Judge has inferred that the 
Pleader was an agent duly authorised to 
make the payment on account of interest. 
There is no mistake of law in this con- 
clusion. 

The appeal is dismissed with costs. 

Appeal dismissed. 


OUDH JUDlCtAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 147 of 1914. 

July 1, 1915. 

' Present: — Mr. Kanhaiya Lai, A. J. 0. 

'■ ■■ KUNUAN LAL- Decree-holder — 
Defendant No. 1 — Appellant 


ve)’sus 


: ''^'Sheikh WAJID HUSAIN— Plaintiff, 

AND OTHERS— Judgment-debtors, and 

OTHERS— Defendants— Respondents. 

Mortgage— Sale in executioa of prior mortgagee’s 
'decree against mortgagor alone— Purchaser of mort- 
’‘gage.d property, posifum of— Suit by puisne mortgagee 
against mortgagor and prior mortgagee — 


- '-Pi' • . ’ / V ^ 

iMrigagee, right of, to bring equity of redemption to 
sale—Auctlon’Sale of mortgaged property pending 
another suit regarding same, effect of. ^ i 

I A purchaser of property sold in exepution of a 
decree obtained by the prior mortgagee against the 
.mortgagor alone, and during the pendency of a suit 
•for sale of the same property instituted by the 
puisne mortgagee against bpth the mortgagor and 
the prior mortgagee, cannot be permitted to say 
that as he was not a party to that suit, the puisne 
‘mortgagee cannot bring the equity of redemption to 
sale in execution of the decree obtained by him for 
sale of the property subject to the rights of tho 
prior mortgagee, [p. 360, col. 2.] 

Ram Shanhar Lai v. Oanesh Prasad, 29 A. 385; 
A. W. N. (1907) 97: 4 A. L. J. 273 (F. B.); 2 M. L.T. 
248; Mahomad jK'nriTn Rowthan v. Abdulla, 10 M. L. J. 
347; Debendra Narain Roy v. Ramtaran Banerjee, 30 
C. 599; 7 C. W. N. 766 (F. B.) and Sohan Lai 
V. Jot Singh, 20 Ind. Cas. 458; 16 0. C. 148, re- 
ferred to. 

Appeal from the decree of the Subor- 
dinate Judge, Lucknow, dated the 28th 
October 1914. 


Pandit Gokaran Nath Mma, for the Ap- 
pellant. 

Mir Ahid Husain, for the Respondents. 

JUDGMENT. —In this case a prior mort- 
gagee obtained a decree for the sale of the 
mortgaged property on foot of his mortgage 

without making the puisne mortgagee a 

% 

party to his suit. The puisne mortgagee 
subsequently brought a suit on his puisne 
encumbrances, making the heirs of the prior 
mortgagee, who died meanwhile, parties to 
his suit, and obtained a decree for the sale of 
the mortgaged property subject to the rights 
of the prior mortgagee. In execution of the 
former decree, the plaintiff-respondent 
purchased the mortgaged property on the 
20th day of May 1913 and obtained 
possession. The subsequent mortgagee 
then sought to bring the same property 
to sale in execution of his decree, but 
was resisted by the plaintiff-respondent, 
who claimed that the property purchased 
by hiin was not liable to re-sale. The 
Court executing, the decree disallowed his 
objection. He then filed the present suit 
for a declaration that he was the owner 
and possessor of the property in question 
and that the subsequent mortgagee had 
no right to bring the .said property to 
sale in execution of his decree, to which 
he was not a party. The Court below 
decreed the claim, regardless of the fact 
that the heirs of the prior mortgagee, in 
execution of whose decree the plaintiff- 
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respondent had purchased, were parties to 
the decree obtained on foot of the sub- 
sequent encumbrances. The plaintiff could 
not have been made a party to that 
decree, as he had not till then purchased 
the mortgaged property. The purchase 
made by him invests him with the rights 
of the prior mortgagee and of the mortgagor, 
as they existed on the date of the prior mort- 
gage, but leaves the right of the subsequent 
encumbrancer, who was not made a party 
to the decree passed on the prior mort- 
gage, to redeem it unaffected. What the 
subsequent mortgagee proposes to bring to 
sale in execution of his decree is the 
equity of redemption possessed by him, 
which remained unaffected by the sale in 
execution of the prior mortgage decree at 
which the plaintiff purchased. It is not 
open to the plaintiff to say that the sub- 
sequent mortgagee cannot bring the equity 
of redemption to sale in execution of bis 
decree, because the effect of such a sale 
would not in any way injure the rights 
of the prior mortgagee whose interests 
the decree obtained by the subsequent 
mortgagee expressly safeguarded. As point- 
ed out in Ram Shankar Lai v. Ganesh 
Prasad (l), a puisne mortgagee may have 
a sale of the interests mortgaged to him 
in a suit properly constituted for the 
purpose, subject to the rights of a prior 
encumbrancer, who holds under a para- 
mount title and cannot be prejudiced by a 
sale of the equity of redemption. If a 
decree directs the sale of certain pro- 
perty subject to a prior mortgage, 
and the prior mortgagee is a party to 
that decree, neither the prior mortgagee 
nor the person who ha.s stepped into his 
shoes can be permitted to say tliat a 
sale should not he effected, because such 
a claim would he inconsistent with the 
terms of the decree to which the prior 
mortgagee was a party. All he can say 
is that his rights under the prior inert- 
gage, which were expressly reserved, shall 
not be affected by the re-sale [Mnhoned 
Karim lUmthan v. Ahihdla ('2)]. ]n II: 
hendia Nar'iin Buy v. Iiiimtiimn Hutu rjei’ 

(3) it was similarly held tliat 

(n 1:0 A. 3S.j: A. W. N. \>r, -I 

(F. B. ; 2 M. L.T. 218. 

(2) 10 M. L. J. 347. 

^ 3 ) 30 C.5|)0;7C.W.N'. 700 U’. B.). 


a puisne 
,V. L. J. -73 


mortgagee was entitled to a sale of the 
property secured by his mortgage, subject 
to the rights of the 6rst mortgagee, eve^ 
after the property had been sold in exe- 
cution of a decree obtained by the , first 
mortgagee in a suit to which the puisne 
mortgagee was not a party. The plaintiff 
parcha.sed the property during the pen- 
dency of the suit brought by the heirs 
of the subsequent mortgagee for the sale 
of the mortgaged property, and as held 
in Sohan Lai v. Jot Singh (4) he would he 
bound by the result of any proceedings 
which may be taken in execution of the 
decree obtained in that suit, to the same 
extent to which the prior mortgagee, who 
was a party to it, can he hound. The 
plaintiff is not entitled to stop the sale, 
which, as the terms of the decree indicate, 
is practically a sale of the equity of 
redemption. 

The appeal is, therefore, allowed and the 
plaintiff’s claim dismissed with costs here 
and below. The defendant-appellant will 
get his costs from the plaintiff through- 
out. 

Appeal nllou'ed, 

(4) 20 Ind. Cas 458; 16 0. C. 118. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Privy Council Application No, 1*2 of 1915. 

December 22, 1915. 

Present: — S\v Henry Richards, Kt., 

Chief Justice, Mr. Justice Tudball and 
Mr. Justice Rafique 

NURI MIAN— Defendant — Applicant 

versus 

The GANGES SUGAR WORKS, Ltd., 
CAWNPORE— Plaintiff— Opposite Party. 

Civil Pvoceihire Code [Act 1' o/" 1908), \09— Final 

order, ineauiiiy of— Order of reinond— Privy Council 
appeal. 

A i-ontnu-t was ohnllengod on various grounds, 
(*ne I'f thorn boing that it sliould have been under 
II |iiirticnlar soul. The High Court bold that it did 
net ronniro t«) be under the seal and remanded the 
ease for ileeision upon the merits; 

Held, lliat the doeision of the Higli Court wai. 
not a ‘tiiiai luder’ wifliin tlio meaning of section 109 
of the Civil rri'cedurc Code, 1W8. [p. 361, col. 2.] 
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Application for leave to appeal to the 
Privy Council in First Appeal No. 31 of 
1914. 

Dr. S, M. Sulaiman, for the Applicant. 

The Hon’ble Mr. Qohal Prasad, for the 
Opposite Party. 

JUDGMENT. — This is an application for 
leave to appeal to His Majesty in Council. 
The Granges Sugar Works Company made an 
application under Schedule II, rule 17, of the 
Code of Civil Procedure to file an alleged 
contract to submit to arbitration. The Court 
of first instance without recording any evi- 
dence, or in any way considering the merits 
of the case, dismissed the application on the 
sole ground that the alleged contract not 
being under the seal of the Company was 
invalid as an agreement to submit to arbi- 
tration. The Company appealed and this 
Court held that the agreement to submit to 
arbitration did not require to be under the 
seal of the Company and made an order 
remanding the case for decision upon the 
merits. The decision of this Court will be 
found reported as Ganges Sugar Works, Limited 
V. Nuri Miah (1). It is contended on behalf 
of the applicant that the order of this Court 
is a “final order” passed on appeal within the 
meaning of section 109, clause (a), of the Code 
of Civil Procedure. The meaning of the 
expression “final order” is by no means very 
clear. The authorities dealing with a similar 
expression in other enactments in England 
are very conflicting. There have been several 
cases in this Court and in other Courts in 
India where the question as to what is a 
“final order” has been discussed and decided. 
Here again there is a considerable conflict 
of authority. We propose to deal with 
the present application on its own circum- 
stances. 

No doubt if the only issue between the 
parties was the validity of the contract, (it not 
being under seal), the decision of this Court 
would have finally decided the only matter 
between the parties. The matter in dispute 
was whether.or not this contract should be 
filed as a submission to arbitration. If this 
Court held that it was necessary that the 
contract should be under seal, the application 
of the Company would be finally 
dismissed. If, on the other hand, it 

(1) 28 Ird. Cas. 384; 13 A, L. J, 312; 3? A* 273. 


decide! that it was not necessary that 
the document should be under the 
seal of the Company, it would have ordered 
the contract to be filed. We find, however, 
that the alleged contract was challenged on 
several other grounds. It was challenged on 
the ground that it was invalid for vagueness 
and that the agreement had been obtained 
by fraud and misrepresentation. The result 
was that even if this Court decided in favour 
of the Company on the question of the seal, 
it would not have finally disposed of the 
matters in dispute between the parties. It 
is conceivable that if the order of remand of 
this Court was appealed from to the Privy 
Council, there might be one or more other 
appeals arising out of the other pleas in the 
same matter. No doubt the decision of this 
Court was upon a very important issue between 
the parties; but the very same thing might 
be said if this Court decided (overruling the 
Court of first instance) that the loss of a 
document was suflBciently proved to admit 
of secondary evidence of its contents and 
remanded the case to take that evidence and 
decide the case upon the merits. The only 
distinction between such a case and the 
present would be that in the present case the 
que.stion was one purely of law, while in the 
supposed case it would be a question of fact 
or partly of fact and partly of law. Again, 
we may suppose the case of an objection 
taken to a deed of mortgage on the ground 
that it had not been properly registered. If 
this Court (overruling the decision of the 
Court of first instance) held that the regis- 
tration was sufficient and remanded the case 
for decision upon the merits, it could hardly 
be said that the order of remand was a “final 
order” within the meaning of section 109, 
clause (fl), of the Code. 

We could no doubt grant special leave to 
appeal under clause (c) of section 109. The 
point of law can hardly be said to be a 
question of general importance” in view of 
the change that has been made in the new 
Companies Act. Furthermore, it appears 
that since the order of remand of this Court 
against which it is sought to appeal was 
passed, the Court below has heard and de- 
termined the other issues in the case and 
they are the subject-matter of a pending 
appeal to this Court. Under these circum- 
stances we do not think that there are suffi- 
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flient gronijds why we should grant the 

under clause (c). 

, ” The application fails and is dismissed with 
costs, 

Application dismissed. 


..t . 


OUDH JUDICIAfj COMMISSIONER’S 

COURT. 

Second Civil Appeal No, 357 of 1913. 

April 28, 1915. 

Presenfi—'^ir. Lindsay, J. C. 

'''Syed INAYAT AH and another— Plaintiffs 

— Appellants 
' versus 

■ Musamriiaf JAITUN BIBI and others 

Defendants— Respondents. 

■ Civil Procedure Code To/ 1908), 8.11 — 

^Muhammadan ividow in pnese.<sion of decea.^ed hnshaiuVs 
^s(ate-Do>ver.debf, than (ictnally due, claimed in 
Claim decrced -Decrec satisfied from por/ion of 
■property-possession, suit jor, hy deceased's heirs— 
Widow's ritjlif to retain property {or balance of dower- 
debt, if sustainable. 

Tho willow of a doLOUSoil Muliainiiuulau 
hvkcn of liis estaio l.rouolit a suit to 

recover t!ic uni)aid portion of her d.iwer-deht, 
eonfining her claim to a sum les.s than what was 
.fictiiaU'i due to her. Her eiaiin, as confined, was 
decreed in full, and the whole of tlie decretal 
amount was realised hy j?ale of certain portions of 
the estate, hut she retained possessioji of its 
remaining portions. Suh.^eiiuently she resi.^tod a 
jilaim for posses.sion brouj^lit hy one of the heirs of 
■the deceased, on the j^ruiiiid that .she was in posses- 
sipn of tho estate with a char;,^' on it for tlie 
portion of her uower.debt that was actually due to 

JWd, thatin view of the decree ol)taine<l by the 
widow it was no lonjfer open to her to say tliat any 
.portion of her dower-d.dit was slill unpaid, inasmuch 
as any ri"ht which she had under the marriaire 
contract for dower had pasS'-d out of the stay;.* of 
contract and liad hecome .a delit of record, and that 
such debt having been sati.<lii*d sle* iia<! no lonyiT any 
rij^ht to retain tlii' di'ci'aseil s (‘dafo. , p. .tfj.j, cnl, _.] 

WujldAli Khan V. Sakhawat AH /v'/hmi. 1.'* liid. 
Cas. 747;lo tl. Ii7, referred to. 

lldsnn R'lta v. Xawah liish li'gnii, L Ind. (. a'^. Si; 

lo 0. C. 207, distimrnished from. 

Appeal fnim tlie ileerce of tlio District 
Judge, Rae Bareli, dated the 15th May 
1913, upholding that <'f the Sulmrdiiiate 
Judge, Partaiigarh, dated the 5th Deceiiiher 

1911 

Mirza Sami i'U'ih R;/, 8yed Wazir Ifasau 
■aud Chaudhri Mnitiiha ///(.'-•oR, for the Appel- 
lants. 


Mr. 3fttni^a2 Htfsain^ for the Respondents. 

, JUDGrMBNT.— This appeal has, aris^ 
out of a suit brought by Syed Inayat' Ali to 
recover a G*annas share of the estate left ,by 
one Qazi Karam Maula who died on the 
8th October 1904. The plaintiff claimed fo 
be one of the legal heirs of the deceased*. 
His co-plaintiff in the present appeal, 
Chaudhri Nazir Ahmad, is a person tp 
whom Inayat Ali has transferred a portion 
of his interest in this claim. The pWncipaJ 
defendant in the case was 3DwamT/iaR Jaitun 
Bibi who is the widow of the deceased Qazi, 
and tjie main defence wliioh was raised by 
her was tliat slie was in po.ssession of her 
deceased husband’s estate with a claim -foT 
the unpaid portion of her dower-debt. Her 
case was tliat the plaintiff was not entitled 
to succeed in this suit unless he paid the 
outstanding portion of that debt. This ple^ 
was accepted by the Court of first instance 
which dismissed the suit. In appeal thp 
decree of the first Court was upheld, 

T he plaintiff comes here in second appeal and 
the case as put for him here is to the effect that 
the defence raised by Mnsammat Jaitun BiW 
was not entertainable, inasmuch as by reason 
of certain proceedings to which reference 
will be made she was not entitled to a.ssert 
that she lield lier deceased husband’s estate 
under any lien for dower-debt due to he,r. 
The case for the appellants is that the lady- 
lias recovered the dower-deht which has been 
fully satisfied and that she has, therefore, ng 
lien outstanding. In order to understand 
this plea it is neces.sary to refer to certain pro- 
ceedings wliich were taken in the Court of 
the Subordinate Judge of Azamgarh. 
After the decease of her husband, Almwimaf 
Jaitun Bibi brought a suit for the recovery 
of Rs. 10,000 which, she stated, was owing to 
hei’ on account of dower. In her plaint she 
set out that at the time of her marriage the 
amount of her dosver was fixed at Rs. 51,000, 
She stated that she was in possession of the 
estate left hy her deceased husband, but 
she wished to reCviver from the property the 
dower-debt which was owing to lier. In 
that suit the present plaintiff-appellant Syed 
Inayat .\li was impleaded as a defendant, 
In her jilaint the lady stated that the whole 
dower-didit was recoverable from the entire 
estate which was left hy her hnslnnd Karam 
Mauhi. that she was the legal heir to one- 
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fourth of this estate and she pleaded that the wife of a Muhammadan had brought la 
' she was entitled to recover three-fourths of suit for her dower in the Court of the Sub- 
' her dower from the remaining three-fourths ordinate Judge of Shahjahanpur and lin 
of the estate. Three-fourths of the dower subsequent proceedings the question was 
which was fixed amounted to Rs. i?8,000 odd, raised as to whether the decree of the ConBt 
but she confined her claim to one for of the Subordinate Judge constituted res 
■ Rs. 16,000. The Subordinate Judge who judicata so as to fix the amount of the dower. 

I tried that suit found that the dower had It was held that the question of the amount of 
been fixed at Rs. 51,000. He gave her a the dower which was payable was concluded 
decree for the full amount which she claimed by the decree of the Shahjahanpur Court, and 
and it is admitted now that the whole of this so in the present case any right which 
money was realised by sale of certain por- Mnsammat Jaitun Bibi had under the con- 
tions of Karam Mania’s estate. It is said tract for dower has passed out of the stage 
that a 12-anna share in Mauza Kadipur and of contract and has become a debt of record, 
another 12-anna share in a property called Her only right in the matter of dower is the 
^ Chak Qazi were sold in execution of the right which she got under the decree and it 
decree and the proceeds were applied- in full is admitted that her claim for dower as 
satisfaction of the decree obtained by Musam> allowed by that decree has beenfiilly satisfied. 
mat Jaitun Bibi. The question then is It has been argued on behalf of the lady that 

.whether in view of these proceedings, J/wsaw- the proceedings in the Court of the Sub- 
mat Jaitun Bibi is now in a position to resist ordinate Judge of Azamgarh show clearly 
a claim for possession brought by one of the that she was only suing for three-fourths of 
heirs of her deceased husband on the ground her dower and that it cannot, therefore, be 
that she is in possession with a charge on taken that the decree for Rs. 16,000 was 
the property for the unpaid portion of her passed on the understanding that that was 
dower-debt. The argument for the appel- the total amount of dower to which she was 
lants is that the whole of her dower-debt has entitled. 1 am unable to accept this argu- 
been discharged, that although the contract ment. It is obvious that the lady being 
for dower was that she should receive a sum entitled to one-fourth of the estate of her 
of Rs. 51,000, the debt is no longer due deceased hu.sband, that one-fourth M-as liable 
under the contract because the claim having to contribute proportionately to tlie dower- 
been put in suit, Musammat Jaitun Bibi is debt which was owing to her. She was in 
now bound by the decree and cannot be posse.'^sion of the property at the time she 
allowed to plead that her dower-debt exceeds brought that suit and she might, had she so 
the sum of Rs. 16,000. It is, of course, well- chosen, have retained the property subject 
settled law that when the widow of a to kor lien for the dower-debt wliioh was 
Muhammadan is in possessionof the property owing to her under the marriage contract, 
of her deceased husband, having obtained She elected, however, not to rest upon this 
sucb possession lawfully and without force or right. ^ She put her claim in suit in order 
fraud, and her dower or any portion of it is to realise the money which was due to her 
due and unpaid, she is entitled, as against the and having taken up this position and 
other co-heirs of her husband, to retain that obtained a decree, it is, in my opinion, no 
possession until her dower is paid. The longer open to her to say that any portion 
right of retention, however, is extinguished of her dower-debt is still unpaid. It is 
on payment of the dower-debt. In my quite obvious that Musammat Jaitun Bibi 
opinion the contention which was put for- cannot now bring any suit to recover any 
ward on behalf of the appellants must succeed furthersum under the contract for dower, 
and I hold that it is no longer pos.sible for and, that being so, I am unable to understand 
this lady to maintain that any portion of how it is possible for her in the present 
her dower-debt is still owing to her. A case proceedings to set up the defence 
which has some bearing upon this point was that she is still entitled to hold onto the 
decided by a Bench of this Court Cf.Wajid Ali property till she is paid something more 
-Xkanv. Sakhawat All Khan In th&t case on account of her dower-debt. 1 am 
(1) 15 Ind, Cas. 747; 15 0. 0. 127, unable, therefore, to accept the decision of 
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the Court below. I hold that any right 
which Mtmmmaf Jaitan Ribi had to retain 
the property of her deceased husband till 
the payment of her dower-debt has become 
extinguished. The amount of the debt 
has been decided by the decree 
of the Subordinate Judge of Azamgarh 
and it is admitted that that decree has 
been fully paid off. With regard to the 
decision reported as Hasan Raza v. ^av}ah 
Basil Began (2), upon which the Courts 
below have relied, it appears to me that 
that case is quite distinguishable from the 
case with which I am now dealing. From 
the report it seems that in that case a 
suit was brought against the widow of a 
deceased Muhammadan for the recovery of 
a share of her deceased husband’s estate. 
Simultaneously with this suit anothersuit was 
going on in which the lady was suing 
for the recovery of her dower-debt, fn 
this latter suit she had stated that the 
real amount which was owing to her was 
Rs. 50,000 but that she contented herself 
with claiming Rs. 25,000 only. In the 
first suit, that is to say, the suit in which 
she was being sued as defendant, Basti 
Begam pleaded that she had a lien on 
the property for Rs. 50,000. The argument 
was that at the most she could only set 
up a lien for Rs. 25,000, which was the 
amount she was claiming in the suit she 
had bi ought for the recovery of her 
dower. The learned Judge who decided 
the case was of opinion that the mere 
fact that the lady was suing for only 

Rs. 25,000 did not in any way prevent 
her from raising a plea by way of defence 
to the effect that she was entitled to a 
lien on the property for Rs. 50,000. It 
is quite clear from these facts that the 
amount of the dower-deht had not in that 
case been determined. The suit for dower 
was still in progress and had not been 
decided. In the present case, however, 
the suit for dower has passed far beyond 
that stage and the right which the lady 
had under the marriage contract has merged 
in the right which she got under the decree 
of Court. I hold, therefore, that the lien 
for the dower-debt has been extingnished and 
that Musainmaf Jaitiin Bibi was not entitled 
to raise this defence. 

(2) I71nd. Cas. C. 257. 


There remains the question of mesne profits 
which is covered by three issues Nos. 4, 5 
and 6 which were raised in the Court of first 
instance. Those issues were not determined 
by the Subordinate Judge, nor have they been 
touched upon by the Judge of the lower Ap. 
pellate Court. Before this case can be decided 
here it is neces.sary to have findings on 
these issues. Under Order XLI, rule 25, of 
the Code of Civil Procedure, therefore, I 
direct that the case be sent back to the 
lower Appellate Court and that findings on 
issues Nos. 4, 5 and 6 raised in the Court of first 
instance be come to and returned to this Court, 
No further evidence will be allowed in the 
case. The parties will have ten days 
from the date of the findings of the lower 
Court to file objection.s. The findings of 
the Court below should be returned to 
this Court within two months from the 
receipt of this order of remand. 

Cause remanded. 


COURT OF THE BOARD OP REVENUE, 
UNITED PROVINCES. 

Revenue Petition No, 1 of 1914-15 of 
Allahahad District. 

August 4, 1915. 

Fresent". — Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

IMAM-UN-NISSA BIBI— Applicant 

versus 

PERSHAD AND ANOTHER — RESPONDENTS. 

AgrnTcnnncij .tf/ (ll oj IDO 10 - Sir, 0-(irw/er 
o/, hij WHl^Ex-imipricfunj riyhtis, mrnia} of. 

Where a .s-/r-liul(ler gives nwav hv Will his mV to 
one who is not his heir, the ex-proprietnrv tenancy 
does not arise in favour of tlie testator or his heirs. 
It becomes tlie siV of tlie person who gets it by Will, 
[p. 365, col, l.J 

Application for revision of the order of 
the Commissioner, Allahabad Division, dated 
the 1st July 1914, contirming that of 
the Assistant Collector, Allahabad District, 
in the case of determination of tenure. 

JUDGMENT. 

Hoi,.m>, S. [August 4th, 1915.) — In 

this case the present respondents sued the 
present applicant. M usum'iinf Imam-un-nisa, 
for a de.'laration tiiat they were occupancy 
tenants. Zahir Husain and Qasim Husain 
>Yere made parties on their own request as 
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they alleged they were ex-proprietary tenants. 
The AssistantCollector held that the plaintiffs, 
the present respondents, were occupancy 
tenants. Both Zakir Husain and Qasim 
Husain and the lady appealed. Zakir 
Husain and Qasim Husain won their 
appeal, as the Commissioner held they 
were ex-proprietary tenants. This order of 
the Commissioner has been set aside by 
me on appeal to-day. The lady appealed 
urging that she was 5tV-holder of the land 
and the present respondents were only her 
sub-tenants. The Commissioner dismissed 
the lady’s appeal, apparently because he held 
that Zakir Husain and Qasim Husain were 
ex-proprie*tary tenants- In his order he 
referred to his decision in Appeal No. 155, 
dated 1st July 1914, in a suit for eject- 
ment brought by Zakir Husain and Qasim 
Husain against one Bakridi, in which the 
Commissioner held that Zakir Husain and 
Qasim Husain were ex-proprietary tenants. 
I have already decided that they were not 
ex-proprietary tenants, and the only question 
is whether the land is sir of the lady or 
not. Before Act XII of 1881 was in force, 
one Ata Husain transferred his proprietary 
rights in land part of which is now the 
present sir by Will to his sons’ wives, one 
of whom was the lady in suit. The 
Commissioner, unfortunately in his decision 
in the ejectment suit dated 1st July 1914 
as well as in the previous decision in a suit 
for declaration of ex proprietary rights 
brought by Zakir Husain and Qasim 
Husain against the lady decided on 24th 
June 1913, based his decision on the misunder- 
standing that the document of transfer was 
a gift. Both sides now admit that it was 
a Will. This being, s^, no ex -proprietary 
rights could arise, and, therefore, the sir 
which was transferred by Will became the 
sir of the transferee, that is to say, the 
lady. It i.s urged, however, that as the 
lady was a party to the declaration suit 

decided on 24th June 1913 and as the 

decision was against her — a decision from 
which she did not appeal — that she is 
now debarred from setting up her rights 
as siV-holder. In the circumstances of the 
case i do not think this contention is 
sufficient to debar her, for, whatever the 
result of that litigation was, whether she 
was declared a sz’--holder or whether 
Zakir Husain and Qasim Husain were 


declared ex-proprietary tenants, the present 
respondents would have no right and the 
circumstances of the previous litigation are 
set out in the previous judgments. The 
mistake of law of the Commissioner has 
resulted in substantial injustice. The land 
continued to be recorded as sir of the lady 
from the date of the transfer, 1900, and 
it was not till 1913 that Zakir Husain 
and Qasim Husain, the husbands, sued the 
lady for a declaration. I do not think it 
can be said that the tenants were misled 
in any way. This is a case in which I 
think there should be interference on revision, 
and I would set aside the order of the lower 
Courts and dismiss the plaintiffs’ suit hold- 
ing that they are not occupancy tenants but 
mere sub-tenants of sir. 

In view of the circumstances of the case, 
parties will bear their costs throughout. 

Campbell, J. M. - I agree. 

Application allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 85 of 1914. 

July 6, 1915. 

Present: — Mr. Stuart, A. J. C. 
Musammaf SITARA BEGAM— Defendant — 

Appellant 

versus 

MUHAMMAD ISHAQ KHA.N Plaintiff 

— Re.^ponijent. 

Beimmi tranHactinn—Prerontiption, legal— Civil 
Prucediire Code {Act V o/‘1908), s. GQ—Declaration^ 
suit for, mainfainahilitij of— Relief, vague, based on 
allegatious outside pleadings— Court, poiccr vf. 

In a case for a declaration that the plaintiff was 
the real, and tlie defendant Avas the benami, pur- 
chaser of the pi opeity in sail, the plaintiff did not 
give any credible explanation why the bemmi 
transaction had been entered into but proved 
satisfactorily that the money advanced on the 
deeds was his own money, that tlic defendant at. the 
time had no means of her own and that the plaint- 
iff remained in possession of the property transferred 
from the time of the imrehase: 

Held, that in the absence of any rebutting evidence 
produced by the defendant, the transaction must, 
on the above evidence, be legally presumed to have 
been benami. [p. 3C6, col 2.] 

The word.s “no suit” used in section 66, Civil 
Procedure Code, 1908, not only include a suit for pos- 
session but also a suit for a declaration, [j). 367, col, 
!•] 
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Bishan Vial V. Qhazi-Min, 23 A. 175; A. W. N. 

(1901) A4, referredto. 

^1a relief, which is not based on the pleadings as 
thev stand but on certain allegations which ought to 
htobeerdefinitelyset up, but arc not so set up 
in the pleadings and arc such as, if allowed to b 
see UD lurn the suit as brouglit into another and a 
different sort of suit, cannot be granted on the mere 
gro^d that the plaint contains a vague prayer to the 
f^oct that the Court may grant any other relief nhich 

it may deem proper, p. 367, col. i>. 

‘ Appeal from the decree of the Subordi- 
nate Judge, Lucknow, dated the 9th April 

1914. 

' gveil ^Vazir Hasan, for the Appellant. 

■ Mr. Muhammad ATasm and Mr. Manmohan 

Nath Chah\ for the Respondent. 

JQDGtMBNT. —T he main point taken in 

the ground.s of appeal is tliat the .suit of the 

plaintiff-respondent is barred by the provi- 

Lns of section 66, Act V of IbOb. This 
was a suit fora declaratoij dec.ee brought 
by Muhammad Ishaq Khan against his 
dLghter Sitara Begam. The plaint set forth 
that Lshaq Kban had lent money in the 
name of his daughter Sitara Begam and had 
secured the loan by the execution o deeds 
of simple mortgage, tiiat he had obtained 
decrees on the foot of those deeds, and had in 
Lcution purchased the mortgaged property 
in the name of Sitara Begam. Paragraph 4 

of the plaint is as follows; 

“That in execution of the decree for the 
amount due to tlie plaintiff the share of the 
fiiortgagor Bhagwat Singh amonntmg to 
1 ann\ 4 pies was sold and purchased by the 

plaintiff in the name 

public auction-sale on the 2-nd March 18- 7 
ill lieu of the amount due to him, that in the 
same manner the plaintiff purchased at a 
nublic auction-sale the share of Madlio 
l[ngh also, f.c., 9 pies, on the 20tli nctober 
1896 and 7 pics on tlie 26th October, loJb, 

total’l anna 4 pies situate in Deorai Bharat 

ard that tlie mortgagor Jaswaiit f^ingli paia 

oifthe entire decretal amount due to the 

plaintitf.” . 

I interpret thi.s paragraph to mean tliat 

Sitara Begam was the certilied purclia.ser at 

the Court sales of the share of 2 a^ S 

pies in cine?tion. _ 

The tiftli paragraph is as follows:— 

“TMie plaintiff obtained posse.ssioii of tlie 

said property, purcha.sed by liini from the 

Civil Court, and that he is in pos.session 

thereof since the date of purchase until 



The plaintiff goes on to state that he- liad ^ 
asked the defendant on more than one bcca- 
sion to execute a deed in his faycur to .th?* 
effect that the transaction was fictitious and‘ 
that the plaintiff was the real owner - of ^ 
the property, that the defendant had evaded ' ’ ' 
decision of the point until April 1913, when 
she refused definitely to give the assurance 
required or to execute such a deed. The 
tenth paragraph contains the nature of the 
relief sought. It is as follows: — 

“That the plaintiff prays that under a 

decree it be declared, — 

(а) that he is the real owner in possession 
of 2 annas 8 pies share aforesaid situate in 
Mauza Deorai Bharat, Pargana and Tahsil 

Malibabad, District Ducknow, and that the 
name of the defendant is fictitious, 

(б) that the defendant be made to pay 

tbe costs of the suit, and 

(c) that any other relief which the Court 

may deem proper be granted.’’ 


The defendant in her reply stated that 
the transaction was not a fictitious transac- 
tion. She asserted that the plaintiff had 
purchased the property on her behalf and 
had given it to her by gift, and that she had 
been all along in possession of the property, 
first through the plaintiff as her agent and 
latterly through her servants. She further 
set up that the suit for a declaration was 
barred under the provisions of the Specific 
Relief Act and also under tbe provisions of 
section 66 of Act V of 1908. Very little 
evidence was recorded in tlie Court below. 
The plaintiff went into the witness-box and 
deposed in favour of his own assertions. He 
produced no other oral evidence at all. 
Although the plaintiff was unable to give 
any explanation of a credible nature which 
induced him to enter into henami transactions 
on behalf of his daughter, he proved satis- 
factorily that tbe money advanced on the 
deeds was his own money, that the defendant 
at tlie time had no means of her own, and 
tliat lie remained in possession of the property 
transferred from the time of the purchase. 
According to the recognized presumption of 
law the transactions must be held on this 
evidence to have been hemwii transactions, 
unless and until the defendant rebuts tbe 
presumption. Here she made no attempt 
to rebut the presumption, and I find that 
the transactions >Yere henami transactions 
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inadel by tjie plaintiff *in tbe name of . the 

but for his own benefit. 

S'Tbfl question remains whether the suit 
dan He under ^he provisions of section 66 of 
Act V of 1908. That section states clearly 
tfiat no suit shall be maintained against 
ainy person claiming title under a purchase 
certified by. the Court in such manner as 
may be prescribed, on the ground that the 
purchase was made on behalf of the plaintiff 
or of some one through whom the plaintiff 
claims. The sale certificate is on the record. 
It shows that the defendant was the certified 
purchaser of the property in question, and 
his suit is clearly a suit against her on the 
Ifround that the purchase was made on 
behalf of the plaintiff. The latter part of 
the section lays down that a suit to obtain 
a declaration that the name of such certified 
purchaser was inserted in the certificate 
fraudulently or without the consent of the 
real purchaser is not barred. But here 
there is no suggestion that the defendant’s 
name was inserted fraudulently or without 
the consent of the plaintiff. The remaining 
provision of the section has no bearing on 
the present case. The words no suit” not 
only include a suit for possession but also 
a suit for a declaration. This is plain from 
the words of the section. The question is 
discussed with regard to corresponding 
section of the old Code in Bishan Dial v. 
Ghazi-ud-din (1). The principles laid down 
in that decision are the principles which 
should guide this Court in the present case. 
So far it would appear that this suit is 
clearly barred under the provisions of sec- 
tion 66. The learned Counsel for the respond- 
ent has, however, argued that the plaintiff 
is entitled to a declaration of proprietorship, 
because he has obtained a title perfected 
by adverse possession against the defendant. 
His case is that the plaintiff might have 
had no claim to obtain such a declaration 
according to the provisions of section 66 if 
he had brought his suit before his title had 
become perfected by adverse possession, but 
that, his title having become perfected by 
adverse possession, the bar in section 66 
does not apply to him. In answer to this 
plea the learned Counsel for the appellant 
has pointed out that nowhere in the plaint 
does th£ plaintiff assert title by adverse 

(1) 23 A. I76j A. W, N, (1901) 44. 


possession, that the defendant was never, 
called on to answer such a plea, that no 
issue was framed upon the point and no 
evidence called upon it, and that in the, 
claim for relief no claim is made that a 
declaration should be given to the plaintiff 
on the ground that his title had become 
perfected by adverse possession. Thq 
learned Counsel for the respondent admits 
that no special reference was made to such 
a plea in the plaint, but he suggests that 
the plea could be inferred from the general 
wording of tbe plaint, and that the relief 
could have been granted under the clause, 
which asks the Court to give any other 
relief which it may deem proper. He 
admits that no issue was framed on the 
point and that no evidence was taken upon 
it, but he suggests that the Court might 
now frame an issue and send the suit back 
to the lower Court for the taking of evidence\ 
and a finding as to the question of adverse 
possession. I do not consider that the 
plaintiff can possibly claim a relief upon the 
plea that his title has become perfected by 
adverse pos.session. On the materials on the 
record there is nothing to show whether his 
title had or had not become perfected by 
adverse possession, and there is no necessity 
to remit the case back for evidence on the 
point as the plaintiff is not entitled to take 
the plea on his pleadings. If he had 
intended to put forward such a plea he should 
have put it forward in distinct language. 
Courts in this country rightly allow the par- 
ties considerable latitude in the matter of 
the pleadings and are always ready 
to look at the spirit of the pleadings 
rather than the exact words. But there is 
a point beyond which indulgence should not. 
be permitted to extend. Here there can 
be no possible doubt as to the fact that, 
the plaintiff had not the slightest intention 
of putting forward the plea of adverse 
possession in his pleadings in the lower 
Court. The plea has been suggested at a 
very late stage of the proceedings. It does 
not proceed out of the statements in the 
plaint, and it cannot be inferred from 
anything therein. It would appear that 
tbe plaintiff did not understand that the 
provisions of .section 66 barred his claim, 
and that he was under the impression that, 
if he could prove that the transactions 
were henami transactions, he must succeed. 
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I see DO reason to suppose tbat it ever 
entered into his mind to claim such relief 
as the relief to which it is now said that 
he is entitled. If 1 were to entertain the 
suggestion, I should be turning the suit 
brought into another and a different suit, 
basing my action upon nothing more 
substantial than the vague reiuest to the 
Court below to grant any other relief which 
it may deem proper. 

I, therefore, find that the suit was barred 
under the previsions of section 66, Act V 
of 1908, and allow this appeal. The 
respondent will pay his own costs and those 
of the appellant in both Courts. 

Appeal allowed. 


COURT OF THE BOARD OP REVENUE, 
UNITED PROVINCES. 

Revenue Petition No. 9 of 1913-14 of 
Allabakad District. 

November 2C, 1914. 

Present: — Mr. Holms, J. M. 

Mnsammat PARBATI — Appellant 

versus 

Musammat DHARAMRAJI and another — 

Respondent.s. 

Minor, iffatenicnt of,aij(t(nst her interest, effect of-~ 
Will — Revenue Court. 

Where u guardian has been appointed for a minor 
for purposes of litigation, any admission made by 
the minor against her interests is waste paper. 

Where a testator wills away his property and the 
Will is proved prinui facie by the Siib-Registnir’s 
endorsement and posse.'^.sion is doubtful, a Kevenue 
Court will give effect to the Will. 

Third appeal from the order of tlie 
Commissioner, Allahabad Divi.^iion, dated 
the iind April 1914, confirming that of 
the Collector, Allaliabad District, in the case 
of mutation. 

JUDGMENT. — Since the Collector passed 
orders in appeal Slienambar Singh, the 
father of the minor widow, has been 
appointed her guaidian by order of the 
Civil Court! A guardian is appointed to 
a minor for purposes of litigation in order to 
look after her interests, and when this 
has been done any admission made by the 
minor against her own interests is waste 
paper. The respondent urges that the 
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minor widow’s statement before the Naib- 
Tahsildar should be regarded as a statement 
of a witness to the Will. I have read it care> 
fully and cannot find that she speaks of her 
own knowledge to the execution. Disregard- 
ing, the admission of the miner widow 
when possession is doubtful, it has to be 
determined by summary enquiry who is 
best entitled to the property. Were it not 
for the Will, the widow, of course, would 
he. I have read the Sub-Registrar’s endorse- 
ment and on the whole think that there 
is a prinia facie case for the Will and that 
it is for the Civil Courts to set it aside 
if they think fit. In this vie.w I refuse 
to interfere on third appeal and dismiss 
the appeal with costs and Rs. 16 Pleader’s 
fee. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 290 of 1911 

July 23, 1912. 

Present: — Mr. Kanhaiya Lai, A. J. C. 

Laid HAR SAHAl — Plaintiff 

Appellant 

versus 

TItakur DHANPAL SINGH and another- 
Defendants— Respondents. 

G»'oic, nhen losing its character as such—LaniU 
holder not objecting to grove-holder's planting new 
trees, effect of-Grove-hnlder, right of, to retain posses, 
sion 0) grore— Trees, portion of grove becoming devoid 
of Resumption, piecemeal, if permissible 

There is no criterion laid down by law forjudging 
wlicn a grove ecnscs to retain its diameter as such. 
The question is more or less one ( f inference to be 
drawn from the surrounding circumstances. And 
the fact that the landhokb r took no objection to 
the grove-liolder’s planting now trees when the 
grove begun to lose its diameter a.s sucli, must be 
taken into account in judging the character of the 
property, [p. .SCO, col. 2.] 

A grove-holder i'l entitled to liold possession of 
the plot covered by the grove so long ns it retains 
the diaractei* of a grove. And tlie mere fact that a 
portion of the grove has bpcome devoid of trees 
does not entitle the landholder to resume that 
portion of it, inasmudi as the plot must, in the 
abseiiee of jiroof of an agreement or a custom to 
tlie contr.iry, bo taken to have been gmuted as a 
wliole and the tenure must, tliereforo, stand or fall in 
its entirety, fj). 31)9, col. 2.] 

Mehdi Ali Khun v. Gnrdin, 2 0. C. 73 and 
Jiviilu iingh V. Suhch Din Singh, 9 U. C. lOU^refcrred 
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Appeal from the decree of the Subordinate 
Jadge, Kheri, dated the 25th May 1911, up- 
holding that of the Munsif, Kheri, dated 
the 9th August 1910. 

Babu Eudra Butt Sinha, for the Appellant, 
Babu Bam Chandra^ for the Respondents. 

JUDGMENT. — The plaintiff-appellant is 
the occupant of grove land No. 706 old, 
corresponding with 1413 new khasra. The 
.defendant No, 2 is the talnqdar of the village, 
in which the grove in suit is situated. The 
:plaintifEs allegation was that the defendant 
■No. 1, who is a servant of defendant No, 2, 
prevented the plaintiff from grazing his 
cattle over the grove land and wrongfully 
cultivated a portion of the grove area and 

cnt and appropriated all the pativar growing 

over the ditch. He, therefore, sued for a 
declaration that the plaintiff was entitled to 
remain in possession and enjoyment of the 

grove land and to graze his cattle therein so 

long as it retained the character of a grove 
and that the defendants had no right to 
interfere with the plaintiff’s occupation of 

.the same. The plainl iff also sued for Rs. 10 

damages on account of the loss suffered by him 

by the defendants’ act. The defence was that 

only three green trees and 18 dried trees stood 
on the plot in question, that the said land did 
not retain the character of a grove and that 
according to the custom obtaining in the 
village, the landholder had the right to 
cultivate the whole area. 

^ The Courts below found that the land 
in question did not retain the character 
of a grove and that the landholder had, 
therefore, the right to cultivate the same. , 

In appeal, it is contended that the number 
and position of trees, standing on the 
plots in question, were sufficient to indicate 
that the land maintained it.s character of 
grove and that the landholder had no 
right to cultivate the land so long as the 
grove or any portion of it existed over it. 

It appears from the findings of the Courts 
below that there were 3d trees standing 
on the plot in question at the time of 
the Settlement. The plaintiff had then 
filed a suit for possession of the said grove 
with the land occupied by it, and by an order 
pf the Settlement Officer, dated the 15th 
January 1870, the plaintiff was awarded 
po.ssession over the said grove and his 
claim with regard to the right to the land 


was dismissed. The finding of the Settle- 
ment Officer was that the said grove ori- 
ginally belonged to Mangal Khan, who died 
Without leaving any heirs, that only two or 
three trees were left on the land at the time 
of Mangal Khan’s death and that, about two 
or three years later, the grove in question 
was planted by Nur Muhammad, a servant 
of the plaintiff, and a well and a chahutra 
were constructed therein. The chahutra still 
exists and the southern portion of the grove 
is, according to a map prepared by the Awiiw, 
occupied by 6 green and 18 dried trees, while 
the northern portion i.s occupied by 12 
green trees, 11 of which are said to have 
been planted betsveen 8 to 15 years ago. 
There is no criterion laid down by law for 
judging when a grove ceases to retain its 
character a.s such. The question is more or 
less one of inference to be drawn from the 
surrounding circumstances, and, though a 
portion of the area in the centre is at present 
not occupied by tree.s there is nothing to 

indicate that the grove has ceased to retain 

its character as such, for 18 green trees are 

still standingthere occupying almost different 

sides of the grove. According to the decision 
in Mekth Alt Khan v. OnrdU (1; the 
tenant is entitled to hold possession as long 
as the plot in question retain.s the character 
of a grove, and as observed in Jicala Singh 
V. Saheb Din Singh (2) the mere 
fact that a portion of the grove ha.s become 
devoid of trees would not entitle the land- 
holder to resume that portion of it. The 
plot must be taken to have been granted as 
a whole and the tenure must stand or fall in 
its entirety. Piecemiral resumption of a grove 
is not permissible. The question is not so 
much of customary law as of the 
terms of the contract between the grantor 
and the grantee, and in the absence of proof 
of an agreement or a custom authorising the 
landholder to take possession of such portion 
of the land as has become devoid of trees, it 
mu^t be held that the grantee has a right to 
occupy the whole plot so long as it retains 
the character of a grove, and the grantor has 
no right to resume as long as any portion of 
the grove continues to be used as such. The 
landholder in the present case had, therefore. 


(0 2 0.C.73. 
(.2) 0 0. 109, 
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no right to resume and cultivate any 
portion of it. No objection was raised on 
behalf of the landholder to the planting of 
the 11 new trees, now existing, by the 
respondents, 8 to 15 years back, and that 
onust, therefore, be taken into account in 
judging the character of the property. I do 
not, consequently, think that there was any 
justification for the Courts below to dismiss 
ithe plaintiff’s claim so far as he claimed a 
■right to occupy the land in dispute for the 
.purposes of maintaining the grove. Ihe 
plaintilf-appellant does not pre.ss his claim 

for damages. 

. The appeal is, therefore, allowed and the 
.plaintiff’s claim decreed for an injunction, 
restraining the defendants from interfering 
with the land in dispute so_ long as the 
■grove in question or any portion of it sub- 
sists. The plaintiff will get his costs through- 
out from the defendants, who will bear tbeir 

own costs. 

Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT, 

Second Civil Appeal No, 105 of 1914. 

August 3, 1915. 

Present'. — Mr, Lindsay, J. C. 

RAM SARAN— Defendant— Appellant 

versus 

Bahu PRITHIPAL SINGH— Plaintiff- 

Respondent. 

of proof-Pom.<-mn within limHalion- 
Suit for title in ami poasc.-^- 

man over jnmjtc^, 'jroves or tank, in nflaoc or 
mttcred trees in nljudi - Prcsnaipfton as to zemindar s 
title anil pnsrcrrion — Undvr-pruprietarij .iile, plea 

as to -Advrrrr possession. . ... , 

Whore the phiintilT, tin* zemindar ut a village, Miod 
the defondaiit for possession and declaration in res- 
pect of certain plots of land, consisting of jungles, 
giuvesor tanks, situated in the village, ami als<. m 
respect of some scattered trees planted in the nLnc/i 
of the village ami tlie defeiidunl pleaded umler.))ro- 
prietary title in respect of the jilots and ownership 
over the trees hy advorsi; possessiim. ami evideiiee 
•was inodiieed to show tliai some oilier trees in tlie 
abadiwvvo the pmpiTty of tenants: 

}[rld, that the ]iluintilT eoiild not he called to 
cstahlish liis possi-ssimi within limitation, lutf fliat 
.the burden of proving nmler-propnVtarv title and 
ownership lay on the defemlant, inasmuch as the 
plaintiff being (he :.rmind.ir u[ tho village theine- 
Bunqition «tf title was natiirnlly in Ids favour, ami 
as having regard to the nature of the pn-perty in 
suit tliere nas a fiirther presumption that tlic plaint- 


% 

iff had had posseasion, becauso the presumption 
of posseasion follows the title, [p. 371, col. l.J 
Where the plaintiff zemindar sued to recover pos. 
session of certain plots on the allegation that the 
defendant had encroached on them by including 
them in his holding, and it was found that the 
defendant was an occupancy tenant of these 
plots: 

Held, that the plaintiff was not entitled to a decr^ 
for possession nor could he get a declaration of hU 
proprietary title with respect to tho plots as thefo 
was no cause of action for any declaratory suit. 

[p. 371, col. 2j p. 372, col. 1.] ■ rt •} 

Appeal from the decree of t^ 
Subordinate Judge, Bara Banki, dat^ 
the 26tK November 1913, modifying 
of the Munsif, Ramaanehi Ghat, daibi 
the 24th February 1913. ' ^ 

Mr. 0. H. Thomas, for the Appal- 

X. ^ J 

lant. 

Mr. A. P. Sen, for the Respondent. 

JUDGMENT. — These are cross-appeals 

arising out of a suit brought by Babu 

Prithipal Singh against one Ram Sara/h 

for possession and declaration in respedt 

of certain plots of land situated in 

village called Maholara. The plaintiff is 

admittedly the zemindar of this villagA 

It was alleged that the defendant Raa 

Saran had been asserting title to .sometff 

these various plots of land and that 

he had dispossessed the plaintiff froa 

others of them and so the suit was iii 

the form both of a suit for possession and 

a suit for declaration of title. The general 

♦ 

defence put up by the defendant was thait 
he was an under-proprietor. The Court d 
first instance decreed the plaintiff’s claim ih 
part. The defendant appealed and -the 
plaintiff filed cross-objections and the9.e 
were disposed of by the Subordinate Jud^e 
of Bara Banki. Eventually he allowed t^ 
appeal of the defendant to a certain eiteijt 
and made a slight modification in the decrae 
of the Court of first instance. Both tfe 
parties now appeal against tlie decision of 
the Court below. 

I 

1 will deal first with the defendant’s 
appeal which is No. 105 of 1914. This 
appeal relates to the following plots, No's. 

498, 067 2, 7111, 712 1, 776/2, 360 ani 
183, and also to certain tanks, the nambei:8 
of which are 29, 30, 175, 652 and 654. 
1 may nntice here that the memorandum 
of appeal also shows that it was the intei^- 
tion to appeal with respect to plot No. 772/1, 
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but it bas been admitted in argument before 
jne that this is a mistake for the claim 
.of the plaintiff in respect of that number 
bas been dismissed. The learned Counsel 
■who appears for the defendant-appellant 
has stated that the main ground upon which 
.hfl attacks the decision of the Court below 
is that the Subordinate Judge laid the 
burden of proof on the wrong party, in 
other words, he contends that in respect of 
all the plots just mentioned the plaintiff 
ought to have been called to establish bis 
possession within limitation. The fact being 
admitted that the plaintiff is the zemindar 
of the village, I think the Court below 
.rightly laid the burden of proof on the 
defendant who asserted his under-proprietary 
title. The plaintiff being the zemindar of 
the village the presumption of title would 
naturally be in his favour, and having 
regard to the nature of the property in 
dispute there would be a further presump- 
tion that the plaintiff had possession. In 
order to make this clear it will be neces- 
sary to refer in detail to the character of 
the various plots concerning which the 
defendant has appealed. Plot No. 498 is a 
jungle. With regard to property of this 
kind the ownership could only be exercised 
■by occasional acts of dominion. The. pre- 
sumption of possession follows the title and 
it would in such a case be for the opposite 
party to prove adverse possession. There 
can be no doubt that on the evidence as 
brought before the Court below the defend- 
ant-appellant failed to prove his adverse 
possession over this plot. Similarly in the 
case of plot No. 667/2 which is described 
as jungle ; with regard to this the same 
rule would apply. The two plots Nos. 711/1 
.and 712/1 make up an area which is 
known apparently as the Kurmi\s grove. 
.With reprd to this the plaintiff filed de- 
finite evidence both of his title and posses- 
sion and the case was not decided in the 
,plaintiff s favour in this instance merely on 
the presumption arising out of the fact 
that he is the owner of the village. I 
find that the plaintiff put in the kha^ra 
.for the year 1865. He also filed similar 
papers for the years 1306, 1307, 1308, 
1314, 1315 and 1.316 Fastis The only 
piece of documentary evidence against this 
was Exhibit D13, the khasra for the year 
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1301 Fasli^ in which is recorded a remark 
that the defendant Kam Saran took the 
mangoes of the grove in this year. The 
defendant-appellant has clearly got no case 
with respect to these plots. Similarly with 
respect to plot No. 776/2 the documentary 
evidence which has just been referred to 
in connection with plots Nos. 711/1 and 
712/1 applies to this grove also. The de- 
fendant was unable to produce any docu- 
mentary evidence regarding his possession 
over this plot. Plot No. 360 regarding 
which the defendant appealed is a jungle 
and here again the same reasoning would 
apply as in the case of plot No. 498 above 
mentioned. As for plot No. 183 the dispute 
here is with regard to certain trees stand- 
ing upon this number, which is an abadi 
plot. The Court of first instance dismissed 
,the plaintiff’s claim regarding two trees 
standing upon this plot. It found that as 
regards these two trees the possession of 
the defendant for a period over 12 years 
had been established. With regard to the 
other trees the Court was of opinion that 
there was evidence of plaintiff’s possession 
within limitation and this finding has been 
accepted by the Court below and is con- 
clusive on this part of the case. As for 
the remaining numbers, namely, the tanks, 
there is nothing to add to what has already 
been said. It was for the defendant to 
prove adverse possession with respect to 
these items of the property in dispute. 
The defendant’s appeal, therefore, cannot 
succeed and must be dismissed with costs. 

With regard to the appeal of the plaintiff, 
No. 150 of 1914, the first point taken is with 
respect to three plots Nos, 193, 194 and 190. 
The finding of the Court below is that the 
defendant Ram Saran is an occupancy tenant 
of these lands, In the plaint it was stated 
that the defendant had in the month of May 
1912 encroached on these lands by including 
them in his bolding and it was for this reason 
tnat the plaintiff sought to recover posses- 
sion of them. On the finding that the 
defendant is the occupancy tenant of these 
plots it was obviously impos.sible to give the 
plaintiff a decree for possession. J^uch a 
decree could only be passed by a Revenue 
Court. It has been argued here on behalf of 
the plaintiff in appeal that he ought at any 
rate to havegota declaration of his proprietary 
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title with respect to these three plots. The 
lower Appellate Court refused this relief on 
two groundSf first, that no relief of this kind 
had been apecitically asked forand second, that 
there was no cause of action for any 
declaratory suit. I think this decision of the 
Court below is correct. The only cause of 
action which the plaintiff could put forward 
with respect to these plots was, as stated 
above, an allegation that the defendant had 
unlawfully taken the plots into hispossession. 
That allegation was found to be without 
substance, for the defendant undoubtedly had 
a right to hold pos.se.ssion of these plots as 
an occupancy tenant. 1 cannot, therefore, 
give the plaintitf anydeclaratory reliefregard- 
ing these lands. 

The next point raised on behalf of the 
plaintiff in hi.s appeal is with respect tocertain 
trees standing on the abadi plots Nos. 1S3, 
772 and 5(32/1. Jt has already been men- 
tioned that tlie Court below bus dismis.sed 
the claim of the plaintiff with respect to two 
trees situated on No. 183 and four trees situat- 
ed ill No. 772. In otherrespectsthe plaintiff’s 
claim wa.s allowed. The finding is that with 
respect to the trees exempted from the decree 
the defendant had been able to establish his 
possession for more than twelve years. This 
finding is sufficient to di.spose of the argument 
that the plaintiff was entitled to a decree for 
posses.sion of these tree.s. With reference to 
the trees standing on plot No. 5G2, 1 the 
Court of first instance allowed the plaintiff’s 
claim. The lower Appellate Court has dismiss- 
ed the claim regarding the trees on this 
number. The learned Subordinate Judge 
held tliat as these were scattered treesplanted 
in the nhadi of the village, there was no 
presumption of ownership on tlie part of the 
plaintiff who is the zcniiinhir of the village 
and ho held, therefore, that it was nece.ssary 
for the plaintiff to e.stahlisli his possession over 
the trees of this plot within limitation. The 
argument here is that the presumption was 
in favour of the landlord and that 
if the defendant set up any adverse 
proprietary title he was hound to prove it. 1 
think this argument mi.st lie accepted. I can- 
not agree with the lower Appellate Couid that 
tlie fact that these tree.s ai-o isolated 
trees standing on the inhabited site 
in any way alfeets the presumption 
ari.sing out of the laiallin'Ts ownership. The 
6oil of the oIhiiu' is as much the landlonrs as 


any other part of the village and the trees 
standing on the land are to be deemed to be 
his until the contrary is proved. The 
Subordinate Judge says that evidence was 
produced in the case to show that other trees 
in the inhabited site were the property of 
tenants. That may be, but it does not follow 
that because other trees are proved to belong 
to other tenants in the village these trees 
now in dispute should beheld to belong to the 
plaintiff who gave no proof of his ownership. 
The presumption must prevail and I think 
the Court below was wrong in dismissing the 
suit regarding the trees situated on this 
number. 

There remains only one other question. In 
the plaint, as it stood originally, certain plots 
of land were specified in paragraph 5 and in 
respect of these the plaintiff sought only a 
declaratory decree. This is apparent from 
paragraph 11, clause ((/), of the plaint. It 
appears that while the case was at trial 
in the first Court the plaintiff’s Pleader asked 
that he should be allowed to claim posses- 
sion of the plots specified in this paragraph 
of the plaint. The lower Court appears to have 
agreed to this beiugdone and an amendment 
of the sixth is.sue was made in conse- 
quence. The Subordinate Judge points out 
that tlie first Court failed to get the plaint 
amended and that it also failed to call 
for an additional Court-fee payable on the 
value of the plots specified in this paragraph. 
The only Court-fee whicli had hitherto 
been paid was a Court-fee of Rs. 10 for 
a declaratory relief. The learned Subordinate 
Judge was asked by the plaintiff to give 
a decree for pos.session of tliese plots. The 
learned Subordinate Judge appears to have 
had no doubt as to the title of the plaintiff 
with respect to these plots, but be refused 
to grant this relief on the ground that 
the plaintiff bad failed to amend bis plaint 
and to pay the additional Court-fee, It 
appears to me that the only result of 
refu.'^ing this relief in this case will be to 
drive the plaintiff to another suit — a course 
wliicb I think should, if possible, be avoided — 
and it is always open to the Court to grant 
extra relief of tin’s kind if the plaintiff 
pays the additional Court-fee ^Yllicb is 
reipiired by law. I, therefore, allow this 
part of the plaintiff’s appeal. 

The result, therefore, is that the plaintiff’s 
appeal is allowed in part. The decree of 
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tKe’ first Court’ is restored, and to it there 
will be added a , clause declaring that the 
plaintiff is "entitled to recover possession of 
the plots spi^cified ’in paragraph 5 of the 
plkrat!^ The decree will not be drawn up 
until the plaintiff has deposited the requisite 
additional Court-fee. As regards costs in 
the ^'plaintiff’s appeal I think the proper 
order is to allow each party to bear its 
own costs. 

Appeal (Itsmiseed, 


PRIVY COUNCIL. 

Appeal from the Madras High Court. 

November 17, 1915. 

Present : — Viscount Haldane (Lord Chan- 
cellor), Lord Parmoor, Lord Wrenbury, 

Sir John Edge and Mr. Ameer Ali. 

V. VENCATANARAYANA PILLAl- 

Appellant 

verstts 

V. SUBBAMMAL and another— 

Respondents. 

Rindii L'}w — Will, construction of—Voctrine of 
dependent relative revocation— Intention— Widow^ 
Adoption. 

An alternative inconsistent disposition which is 
not valid or effectual in itself does not revoke an car. 
lier disposition of the same property, [p. 376, col. 1 ] 

If by his Will a testator gives property to A and 
by a codicil gives the same property to B, and if 
in the event it turns out that B cannot take, it has 
to be ascertained from the language of the testator, 
as found in his testamentary documents, whether 
ho intended that the gift to A should be displaced 
altogetlier or that it should be displaced only in 
favour of H, and (if B cannot take) the gift to A 
should remain, [p. 375, col. 2.] 

"’bo was the sole surviving co-parcener 
of his divided share of ancestral property, made a 
Will appointing his wife and his daughter to be ex- 
ecutrixes and giving authority to his widow to 

adopt a certain son of his daughter in case of his 
own death before completing the adoption, and in 
tne event of the death of that son to adopt another 
son of the same daughter. The testator completed the 
adoption and thereafter executed another Will 
which contained no words of revocation of the 
previous Will and was wholly silent as to adoption. 
Both the testator and the adoptee died. On a suit of 
the reversionary heir of the adoptee the second Will 
was declared null and void and inoperative according 
to Hindu Law. The widow made another adoption in 
accordance with the first Will. On a suit to set aside 
the adoption it was contended that the former 
document was not a Will and that if it was a Will it 
was revoked by tlie second document and the widow 
had no power to adoptr 

Held, (I) that the first document was a Will, 
inasmuch as it contained an appointment of executors 
and It was executed by a testator who at its datb 
could dispose of the property of which he purported 
to dispose, [p. 37f, col. 1.] ^ 


(2) that the power to adopt in the earlier instru- 
ment was iinaffoeted by anything in ilin laterainl Hint 
the widow had the power to ndopt. fp. 376, eol. 1.] 

Ale.i'ander v. KirlcpatricJ;, (1874) 2 11. L. Sc. 397, 
approved of. 

Twpper V. Tiippcr, (1855) ] Kay & J. CGo? 1 Jur. 
(n. s.) 917j 3 W. R. 616; 69 E. R. 627; 103 R. R. 311- 
Qamn v. Butler, (1868) C Eq. ?25 and Bnlcer v. Story, 
(1875) 31 L. T (n. 8 .) 631; 23 W. R 147, distinguished. 

Appeal from a judgment and decree of the 
Madras High Court, dated March 12, 1912, 
affirming those of the High Court (Original 
Side', dated March 26, 1909. 

FACTS. — One Vendalore Vencatadari Pillai 
died in 1850 leaving him surviving hi.s 
mother, Chinnammal, and three sons: (1) 
Vencatranga, (2) Vencatanarayana and (3! 
Vencatarama. The three brothers lived 
together till 1854 when Vencataranga re- 
linquished all his rights in the family property 
in return for some property for his, mainten- 
ance. The family property was divided 
between Vencatanarayana and Yencatarama. 
The properties set apart for the mainten- 
ance of Chinnammal and Vencataranga 
remained joint and were to be divided after 
the decease of Chinnammal and Ven- 
cataranga, respectively. They having died, 
the properties in question were divided 
between Vencatanarayana and Vencatarama. 

In 1 890Vencatarama adopted Vencatakrishna , 

his daughter’s son, having previously made 
a AVill in 889 by which he gave his widow, 
Subbammal, authority to adopt Vencata- 
krishna and on his decease during the life- 
time of Subbammaltoadoptone of Rajammal’s 
sons, (who was his daughter). In 1890 
after the said adoption he executed another 
Will in which he made no mention of the 
power to adopt given to his widow in case of 
Vencatakrishna’s death. Vencatarama died 
in 1890 and Vencatakrishna in 1891. Ven- 
catanarayana then in 1893 brought a suit for 
a declaration that the Will made by Ven- 
eatrama in 1890 was void according to the 
Hindu Law'. The fligh Court decided in his 
favour on the ground that Vencatarama had 
no power after adoption to make a Will dis- 
posing the property which only partially 
belonged to him, the said adoptee having 
become a joint ow'uer. In 1906 .Subbammal 
adopted Partha.sarathy, a son of Rajammal, 
as directed in the Will executed in 1S89. 
Vencatanarayana thereupon brought a suit 
for a declaration that tlie adoption was bad 
according to the Hindu Law. The High 
Court, on its original side, decided that the 
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adoption was good as being in conformity 
with the Will executed in 1889, which was 
not expressly revoked by the Will of 1890. 
On appeal the judgment of the lower Court 
was affirmed and the Will of 1889 held as 
not revoked by the mere making of another 
Will. The Will of 1889 was not admitted 
to Probate, but the High Court expressed 
its willingness to take evidence for that pur- 
pose, but it was held unnecessary in view of 
the fact that it was admitted by the opposing 
party Appellant). Section 59 of the Pro- 
bate and Administration Act of 1881 did not 
apply to joint property and could not affect 
a suit for a declaration to succeed to the 
property. Nor did section 187 of the Indian 
Succession Act, as there was no question of 
establishing any right as executor or legatee 
in the present case, for authority to adopt 
was not a legacy to a widow. An appeal 
was then preferred to the Judicial Committee 
of the Privy Council. The appellant Ven- 
katanarayana Pillay died before the disposi- 
tion of the appeal. Kuppusami Pillay the 
next reversioner of the deceased appellant 
applied for substitution of his name in place 
of the deceased. Their Lordships allowed 
the petition by an order dated the 15th 
March 1915, reported in 29 Ind. Cas. 298. 

Sir Uohed Fhilny, K. C, (with him 
Mr. Duhe) Jov the Appellant. -The first Will 
was in substance a power to adopt as the 
property disposed of was ancestral. It was, 
therefore, not a Will as understood by sec- 
tion 1 of the Indian Succession Act of lSfi5. 
The second Will was declared invalid and 
set aside as reported in Snltba Jlnidi 

V. Doraisami B(dhrn (1). Though the 
second AVill was declared inoperative as 
regards ancestral property it remained in 
force in other respects. It was admitted to 
Probate. It contained no mention of any 
power to adopt on the death of the son 
already adopted. Clause 5 wa.s quite incon- 
sistent with any intention o;i the part of the 
testator that the power to adopt continued. 
It in effect revoked the power contained in 
the first Will. [Indian Succession Act, sec- 
tion 187, 'Clipper v. Tapper (2), Onions v. 

(1) 30 M. 369: 17 M. L. J. 260; 2 M. L. T. 242. 

(2) (185.'S) I Kiiv it J. 6f».5; 1 Jur. (n. s.) 017:3 

W. R. 616; 69 E. K' 627; 103 U. R. 31 1. 

(3) (1716) 1 P. Williams 343; 2 Vcrn. 741: Pro. 
Cha. 459; Gilb. Eq. Rop. 130; 24 E. R. 418. 


Tyrer (3).] All parties from 1890 regarded , 

the second Will as containing the whole 
testamentary disposition. Probate was to be 
taken out of the second Will and not of the \ 
first [Baker v. Story (4), Quinn v. Butler (5), . 
Alexander v. Kirkpatrick (6).] 

[Mr. De Gruytherj K. 0. : — At the time of 
the first Will the testator had power to dis- 
pose because he had no co-parcener, but the , 
second Will was invalid as at that time he 
had a co-parcener, viz.y the adopted son,] 

It appeared upon the face of the 2nd Will 
that it was intended to be a complete disposi- 
tion of the whole property. It was based on 
the assumption that the authority to the 
widow had ceased to exist. 

Messrs. De Gruythery K. 0., and K. Brown 
appeared for the Respondents, but were not 
called upon. 

JUDGMENT. 

Loro Wrenbury. — At the date of the first 

testamentary instrument, viz.y the 8tb 

September 1889, the testator, Vencatarama, 

was sole surviving co-parcener of the property 
here in que.stion. It was ancestral property, 
but a division had bee;i effected, and of 
the testator’s divided share he had no 
co-parcener. He could, therefore, dispose 
of it. Under those circumstances he made 
a Will, dated the 8th September 1889, 
which contained an appointment of his wife 
and his daughter to be executrixes and for 
the present purpose consisted of two 
parts, viz.: (1) a disposal of the property 
in a certain way, and (2) an authority 
to liis widow in a certain event to take 
a son by adoption. 

He bad, and it appears by the Will that 
he had, nominated as liis son Yencatnkrishna, 
who was a son of his daughter Ilajaramal, 
but he had not completed the adoption. By 
his Will lie directed that if he .should die 
before completing the adoption, his wife 
Subbammal slioukl, after his death, complete 
tlie necessary ceremonies, and take the 
said grandson in adoption, anl liis Will 
contained tlio following clause : — 

“in ease any danger nuy happen to my 
grandson Siranjeevi Vencatakrishna Pillay 
during tlie life-time of my wife S.i'obamiual 

( I) ((is;.-)) 31 h. T. (n. s ) 631; 23 W. U. 1 17. 

(5) (lsi;s) li K<i. 225. 

(C.) (1S71)2 11.L. 80.397, 
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who is one of my executrixes, my wife Sub- 
bammal may according to her wishes take in 
adoption one of my aforesaid daughter Rajam- 
mars sons, and give my properties to that 
son.” 

lAn argument was tentatively put forward, 
but was not pressed by the appellant’s 
Counsel that this document was not a Will. 
Their Lordships can entertain no doubt 
that it was a Will. It contained an 
appointment of executors, and (as has 
already been pointed out) it was executed 
by -a testator who at its date could dispose of 
the property of which he purported to 

dispose. * 

On the 9th February 1890 the testator 
completed the adoption of Vencatakrishna. 
Another member of the co-parcenary thus 
entered the joint family, and when the 
testator subsequently died, the property 
was ancestral property, of which he was 
not at that date competent to dispose. In 
this sense, and to this extent, the Will of 
the 8th September 1889 became ineffectual. 

On the 21st March 1890 the testator 
executed another Will. It contains a new 
appointment of executors. They are the 
two executors appointed by the Will of the 
8th September 1889, and a third. It 
discloses on its face that the property of 
which it purports to dispose is ancestral, 
but nevertheless purports to dispose of it 
although at this date the testator had a 
co-parcener, and could not dispose of it. It 
contains in Article (5) a gift that, in case 
Vencatakrisha shall happen to die at any 
time, his issues shall enjoy the property. It 
contains no words of revocation of the 
previous Will; is wholly silent as to 
adoption, and does not refer in any 
way by revocation or otherwise to the 
clause in the Will of the 8th September 
1889, set out above, which gave the 
widow a contingent power of adoption. 

.On the 4th April 18^0 the testator died. 
The Will of the 8th September 1889 was 
not, and the Will of the 21st March 1890 
was, admitted to Probate, On the 4th June 
1891 Vencatakrishna died. 

In 1893 the plaintiff in the present 

proceedings being the brother of Yen- 
catarama and thus reversionary heir to 
Vencatakrishna instituted a suit, and on the 
20th November 1894 obtained a decree that 


the Will ofthe2lst March 1890 was null, 
and void, and inoperative according to 
Hindu Law. This must have meant as 
regards the disposal of the ancestral pro- 
perty. 

In this state of facts the widow,' 
Subbammal, on the 13th August 190ff 
adopted the defendant Parthasarathi. 

The present suit is one instituted by 
Venoatanarayana, as reversionary heir of 
Vencatakrishna, against Subbammal, the 
widow, and Parthasarathi, the son adopted' 
.by the widow, for a declaration that his^ 
adoption was illegal and invalid. 

The appellant advanced two contentions, ' 
(1) that the document of the 8th Septem- ■ 
ber 1889 was not a Will— with this their 
Lordships have dealt above - and (2) that if 
it was a Will, it was revoked by the Will’ 
of 21st of March 1890 and that no power 
existed in the widow in 1906 to make an 

adoption. 


The appellant rests his case not upon 
any words in the Will of 1890 revoking ' 
the Will of 1889, for there are none, but : 
upon such an inconsistency between the. 
two Wills as that the provisions of the, . 
earlier Will cannot stand with the exist- 
ence of the later Will. It has already 
been pointed out that the Will of 1889 . 
consists of two parts, and assuming for the 
moment that the contention is well founded 
as to the one part, viz.., that which effects 
a disposal of the property, it does not ■ 
touch the other part, viz., that which gives a 
power to adopt. 

AVhether the contention is well founded . 
as regards the other part, viz., that which 
effects the disposal of the property, turns ; 
upon the application of the doctrine of - 
dependent relative revocation. This is ' 

really a question of intention. If by his 
Will a testator gives property to 

A and by a codicil gives the same 
property to B, and if in the event it 

turns out that B cannot take, it has to . 

be ascertained from the language of the - 
testator, as found in his testameutai'^w docu- 
ments, whether he intended that the gift 
to A should be displaced altogether or 
that it should be displaced only in favour 
of B, and (if B cannot take) the gift to 
A should remain. If, as in Tapper v, 
Tu^er (2), the testator’s language 
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is that (1) iio revokes the gift to A and 
(2) in lieu thereof he gives to B, it may well 
be that there is a revocation for all purposes. 
If, as in Quinn V. Butler (5), the donee of a 
power to charge does by his Will charge with 

£4,000 to bo paid to A and £3,000 to be 
paid to B, C and B equally, and then by 
codicil revokes the aggregate charge of 
£7,000 made by his Will and charges with 
£7,000 for A, the charge in the Will is no 
doubt gone for all purposes. If, as in 
Baker v. Story (4), A takes absolutely under 
the Will, but under the codicil takes for 
life only with a gift over which fails, and 
there is an ultimate effectual residuary gift, 
it is difficult to find any room fora contention 
that the gift by Will is not gone altogether. 
But no one of these authorities is pertinent 
to the present case. Ale3'ander v. Kirkpatrick 
(6), although a case upon two dispositions 
of which the former contained a power of 
revocation, and not upon two Wills, contains 
a principle applicable in their Lordships’ 
opinion to the present case, m., that an 
alternative inconsistent disposition which is 
not valid or effectual in itself does not 
revoke an earlier disposition of the .same pro- 
perty. 

It is admitted that by the Will of 1890 
the testator could not give his ancestral 
properties as he purported to do, but it 
is argued tliat from the fact that he pur- 
ported so to give tliem there is to be 
inferred an intention that if he 
could not give tliem as he purported to 
do in 1890, his disposition in 1889 should 
nevertheless be revoked — and the argument 
goes beyond this to affirm that not only 
his disposition of property in 
1889 but also the independent pro- 
vision conferring a power to adopt given 
in 1889 is in like manner revoked. Their 
Lordships do not accept either argument ns 
well founded. The effect id that whicli 
has taken place is that there are two 
testamentary instruments. The later must, 
no doubt, prevail over the earlier, hut the 
contingent power to adopt in the earlier 
instrument is unaffected hy anything in the 
later. In tlieir judgment it haslieen righlly 
held tliat on the Idtii August 1!")(), ihe 
widow iiad the power of adoption whicli 
she exercised, ami the plaintiff's oa.se 
fails. 

Their Lordships will humbly advi.se Ills 


Majesty that the appeal fails and 
be dismissed with costs. 

Appeal dismissed/ 

Solicitor for the Appellant: — Mr. John 

Jusselyn. 

Solicitor for the Respondents: — Mr. B, 
Gi'ant. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 433 of 1913. 

August 3, 1915. 

Present: — Mr. Lindsay, J. C. 

Raja MUHAMMAD MUMTAZ ALI KHAN 
— Plaintiff — Appellant 
versus 

HARPAL SINGH and another— 
Defendants — Respondents. 

Burden of prnof^Vnder’proprietary rights, plea an 
tn— Declaratory suit - Adverse possession, commencement 
of -Ejectment rejused hy llevenue Courts, effect of. 

The plaintiff who was a talnhlar of certain villages 
sued for iloclai-ation that the ilefendauts had no pro. 
priotiiry or uiidor-proprietniT riglits in certain plots 
of land* situate in those villages, and the defence was 
that they were under-proprietors of those plots: 

Held, that the burden lay on the defendants to prove 
that they were undcr.]»roprietors. [p. 377, col. 1.] 

Haltnvaja Jnyatjit Singh Bahadur v. Suraj BaJihsh 
Singh, S 0. C. 14i>, referred to. 

\Vhere in ejectment ]>roceedings before a Revenue 
Court, tlie persons sought to be ejected by the land, 
lord set u)) under-proprietary rights, and the Re. 
venue Court refuses to eject them on the ground 
that they are under-pmprietors or that they have 
rights superior to those of an oixiinary tenant, they 
may sul>.'«e(piently claim nnder-proprietnry rights by 
adv<*r.<e possession conitneneing from tlie date of 
siieli Uevemu* Court decision, [p 3i8, Col. 2.] 

Appeal from tlie decree of the District 
Judge, Gonda, dated tlie 5tli July 1913, 
reversing tlnit of tlie Mnnsif, Utraula, 
dated tlie 30th April 1913. 

Ml'. Mohammad Wasfm, for tlie Appellant. 

Mr. P.C. Bhattacharji, for the Respond- 
ents. 

JUDGMKN r.— Tliese eleven appeals have 
arisen out of eleven suits brought by the 
phiintilT-appellant Kaja Muhammad Mumtaz 
Ali Khan, the falnkilar of Utraula, for 
the purpo>o of obtaining declarations that 
the variou.s defemlaiits who are in possession 
of certain iilol.s in four villages included in 
his estate, namely, Khaira Dili, Hareha 
I'ariil, rdaipur and Hhairwan, have no 
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proprietary or under-proprietary rights there- 
in. The cause of action alleged arose out of 
certain ejectment proceedings taken in the 
year 1905. Notices of ejectment were served 
upon these various defendants and were 
cancelled by the Revenue Courts on the 
ground that these defendants had under- 
proprietary rights. The defence set up 
in all the cases was that the defendants 
were under-proprietors and that the plaint- 
iff had no right to get the declaration. 
The Court of first instance decreed the 
suit. The Munsif in his judgment stated 
that documentary evidence which was led 
by the plaintiff established his right to 
have the declaration. The plaintiff produced 
the hhasra of the old Settlement and the 
hhasra of the new Settlement. He also 
produced the wajih'uUarZf which showed that 
there were no under-proprietary rights in 
existence in the.se villages. Certain other 
hhasras were produced in which there were 
DO entries regarding under-proprietors, and 
as observed by the first Court, the whole 
documentary evidence was in favour of 
the plaintiff. The Munsif disposed of the 
case in a somewhat perfunctory manner. 
With reference to the documents which were 
put forward by the defendants all he said 
was that they did not help the defendants* 
case. The defendants went in appeal to 
the District Judge. Their appeals were 
allowed and the suits of the talnkdar 
were all dismissed. It is against these 
decrees of the lower Appellate Court that these 
appeals have been filed. Before proceeding 
to discuss the merits of the case I may say at 
once that the learned Judge of the lower 
Appellate Court appears to me to have failed 
to appreciate the position of the parties with 
respect to the burden of proof, it is an 
admitted fact that the plaintiff is the 
talukdar of these villages and it necessarily 
follows that if the defendants wished to 
establish their under-proprietary rights in 
these villages, the burden of proving that 
they had such rights lay upon them. In 
summing up the case the learned Judge 
after referring to previous litigation 
between the parties remarked: — In the 
face of the claims and disputes of this 
sort well-authenticated as extending over 
thirty years, or more, I am asked to rely 
on a couple of hhasras and a wajib ul-arz, 
I ’ cannot do it. The plaintiff respondent 


has, in my opinion, failed to prove that 
the defendants-appellants are hLs ordinary 
or other tenants without under-proprietary 
rights and I decline to grant him a 
declaratory decree that they f ave no under- 
proprietary right.s in the plots in suit.” 
These remarks clearly show that the learned 
District Judge was under the impression 
that the burden of proof was upon the 
plaintiff. This is erroneous and if any 
authority is needed for a proposition so 
obvious, it will be found in the case 
reported as Maharaja Jagatjit Singh Bahadur 
w.Siiraj Bakhsh Singh (\). The same ruling 
may usefully be referred to in order 
to show what proof is required from 
persons who set up claims to under- 
proprietary rights in villages. In this 
judgment Mr. Wells points out that under 
rule 10 of the rules contained in the Schedule 
attached to Act XXVI of 1866, a person 
who claims under-proprietary title is bound 
to show (1) that he had formerly been a 
proprietor of the village, (2) that the lands 
were held by him or by some one from 
whom he inherited within twelve years 
before the annexation of Oudh and (3) that 
the land was sir or nankar at the time he 
was in proprietary possession. As was 
remarked in the judgment, it is very 
difficult for a person to prove all these 
facts hi the present time. Cases like these, 
of course, have been easily established at 
the time of the first regular Settlement. 
It may be added that a person may acquire 
under-proprietary rigiits by adverse possession. 
Applying the test laid down in the case 
referred to and having regard to the fact 
that the burden of proving under-proprietary 
title in these cases lay upon the defendants, 
it appears to me, after consideration of 
all the evidence, that the defendants* case 
failed. Regarding the history of these 
villages it would seem that they belonged 
to the talukdar of Utraula in the days 
of the native rule. They were mortgaged 
in the year 1846 and redeemed by the Raja 
of Utraula by two suits which were decided 
respectively in 187.^ and 1875. In the year 
1860, that is to say, a considerable time before 
the first regular Settlement, a claim seems 
to have been put forward by Dawan Singh, 
Ausan Singh and others with respect to 
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a'n areain eight villages inclading the four 
villages now in suit. This claini came 
hefore the Commissioner who gave a 
judgment on the 16th of August 1860 
(Exhibit A22). The Commissioner held 
tjiat these claimants were entitled to be 
maintained in possession of the lands they 
previously had held. He said that they 
were in possession of 2,829 highas of' 
sk. With regard to tliis order it may be 
i^tnarked that it cannot be construed as 
a;^ (decree declaring title, for at that time 
Commissioners had no powers to pass 
decrees relating to title to landed pro- 
perty. The next thing we find is that a 
claim was made at the time of the regular 
Settlement. Dawan Singh and a man called 
Dhur Singh put in a claim against the 
mortgagee of these villages, Kishan Dat 
Ram. They asked for a decree covering 
4,000 highas of land of which they said 
they were the under-proprietors. The first 
Court gave them a decree for 2,829 Icachcha 
highas {vide Exhibit 7). The case was 
taken in appeal to the Commissioner, who 
rtiversed the decree of the Court of first 
instance on the ground that the mortgagor 
of the villages had not been made a party 
to the proceedings. It does not appear 
that Dawan Singh and Dhur Singh pro- 
secuted their claim any further and tiie 
result, therefore, is that there is no settlement 
decree upon which the defondaiits in those 
present suits can roly, tliat is to say, 
even if we assume in their favour a fact 
which has not been proved, viz., tiiat 
they are the present representatives of 
Dawan Singh and Dhur Singh. The 
defendants, not having secured any decree 
at the time of the regular Settlement, have 
been driven to rely upon a pre.scriptive 
title and it is necessary in this connection 
td consider carefully the nature of the title so 
sH up. In tlie year ISSothe Kijaof Dtraula 
issued a notice of ejectment against a certain 
person named Motbar Singh. Tlie plots in 
respect of which notice was issued were 
eight in number. This notice appears to 
IniVe been Cancelleil. We no.\t find tliat 
ii'i the year 1^91 another notice was issued 
agminst Motbar Singli in respect of the 
sUme plot.s (r/r/c Exhibit A!*o Tliis notice 
whts apparently cancelled by the lleveiuie 
Courts on the ground that Motbar Singli 
bad rights superior to those of au ordinary 


tenant and Exhibit A 23 is another judgmeiii'^ 
which shows that other persons were ‘ 
served with .similar notices which yvere 
cancelled on the same ground. In dealing ^ 
with this case the learned Judge of the^- 
lower Appellate Court appears to bave'^ 
assumed that the plots in suit were the 
plots in connection with which these notioes-d 
of ejectment were issued. But that fact - 
has not been established, except with res- ' 
pect to five numbers which were in suit ^ 

in the case filed against Mohan Singh and * 
others. The appeal relating to this ‘latter "• 
case is Appeal No. 442. I will deal ' 

with tliis matter presently. The next'^ 
litigation with which we are concerned ' 
took place in the year 1905. In that * 
year notices of ejectment xvere served in -' 
respect of the five numbers I have just • 
referred to, which were at that time in • 
the possession of Beni Singh. Thes^;-* 
notices were cancelled in the same way"'' 
and it is the cancellation of these notices'- 
which has led to the institution of the 
present suits. Now as regards the plea of ' 
adverse possession it would be necessary for'”* 
the defendants in order to establish, 
pre.scriptive title as under-proprietors to show 
at least that all the numbers nowin suit were ‘ 
in dispute in the ejectment proceedings which 
came to an end by the order of the 
Kevemie Court dated the 30th of March * 
1892 (Exhibit A9). I have already men- '^ 
tioned that the defendants have failed to' 
prove Mils necessary fact and 1 cannot ^ 
under.stand how the learned Judge was'^ 
able to come to the conclusion that all ■ 
these numerous defendants have been able 
in this way to establish their title as under- 
proprietors. Another point wliich the de- " 
fendants have not succeeded in making ‘ 
good is tliat they are the pre.sent repre- ‘ 
sentatives of the persons who were ' 

concerned in those ejectment proceed- 
ings. The whole case has in fact been ' 
loo.sely handled and these defendants have '* 
failed to produce the evidence wliich was ’ 
iV'iui.site to support their case. It is 
obviously futile hir all these defendants to ' 
rely upni proceeding.s in ejectment which ; 
were taken iigaiiist Motbar Singh, r.iiless ' 
they can pmve tint they in some way 
repre-ont Motbar Singh in re.speot of the 
lauds in dispute. The learned Judge has ‘ 
passed very lightly over these matters. * 
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He describes these defendants as being 
collateral relations of Motbar Singh. He 
goes on to say that they and their pre- 
decessors have been twice successful tn 
contesting ejectment proceedings taken by 
the talukdar. This is altogether erroneous, 
for it is not at all proved that the persons 
who contested these ejectment proceedings 
were the defendants’ predhcessors-in-interest. 

, I come now to discuss in particular the 
Appeal No. 442. I have already mentioned 
that so far as this case is concerned, it has 
been established that five of the plots which 
are at issue in the present case were plots 
in respect of which ejectment notices issued 
in the years 1891 and 1892. The defendants 
in the suit out of which Appeal No. 442 has 
arisen are Mohan Singh, Sardawan Singh 
and Jhukku who are described as the sons 
of Beni Singh. The fourth defendant 
Haunsla Singh is described as the son of 
Basudeo Singh. How then is connection 
made between these defendants and Motbar 
Singh who successfully contested the notices 
issued by the talukdar ? There is evi- 
dence to show that Beni Singh, the father of 
the first three defendants in this case, was 
EL brother of Motbar Singh. There is no 
evidence to connect the fourth defendant 
with Motbar Singh. Tn the year 1905 
when the last notices of ejectment were 
issued, these five particular plots ■\\ere 
described as being in the possession of Beni 
Singh. It has not been explained how these 
plots which were undoubtedly in possession 
of Motbar Singh in the year 1892 came to 
be in the possession of Beni Singh in 1905. 
In his judgment the learned Judge remarks, 
as I have said, that these defendants are 
Motbar Singh’s 'collateral relations and he 
mentions it as a fact that Motbar Singh has 
descendants of his own. If Motbar Singh 
has descendants alive, it is difficult to 
understand how the sons of Beni Singh can 
now represent Motbar Singh with respect 
to these plots in suit. I am unable to hold 
in favour of the defendants in this particular 
case that they have succeeded in establishing 
a title by adverse possession of these five 
plots. Cases like these must be supported 
by clear and definite evidence and are not to 
be decided upon assumption such as the 
learned District Judge appears to have made. 
The learned Counsel has failed to put before 
me any reliable and direct evidence upon 


f t 

which it would be possible for me to • hold^ 
that any of these defendants succeeded 
discharging the burden of proof which lay" 
upon them and which it was necessary -th'af; 
they should discharge in order to defeat th§*^' 
plaintiff’s claim. ''-*i 

The result is that all these appeals must *' 
be allowed. I set aside the decrees of the' 
lower Appellate Court and in eachcaserestbfA" 
the decrees of the Court of first instance,'' 
The plaintiff-appellant is entitled to his costS^ 
both here and in the lower Appellate Court;'^^* 


Appeal allowed!' 
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COURT OP THE BOARD OP REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 29 of 1912-13 of 
Allahabad District. 

December 9, 1913. 

Present: — Mr. Baillie, S. M., and j 
Mr. Tweedy, J. M. 

NASIR-UD-DIN and others— Plaintiffs— 

Appellants 

versus 

Shaikh MUNIR-UD-DIN— Defendant- 

Respondent. 

Agra Tcmncij {II <>! 1901), s. 11— 
withont payment of renl— 'Tenant,’ nieaiiing of—Occu^ 
pancy right^PerM, ifconnteil 

Tlio poriod for which no rent has been paid by a 
tenant cannot be counted by him towards th'e 
period necessary for acquisition of occupancy rights, •, 
as he cannot be called a ‘tenant’ during that period. 
[p 380, col. 1.] : 

Second appeal from the order of the 
Commissioner of Allahabad Division, datedV 
30th April 1913, reversing that of the,, 
Assistant Collector of Allahabad District, - 
in the case of ejectment. 

JUDGMENT. 

Baillie, S. IL— (December 3rd, 1913.) — The; 

facts found in this case are that respond- 
ent has held the land in question for a- 
period of 26 years and that until 1313, 
that is to say, six years ago, no rent was; 
contracted for or payable. In 1314 he 
agreed to pay for this land along with two 
other fields a. rent of Rs. 4. The Com- 
missioner has held that it must be assumed 
that respondent has held with the assent 
of the plaintiff-appellant and that, there- 
fore, he has by his possession for over 
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twelve years acquired occupancy rights. 
In my opinion this decision cannot ba 
snpported. To acqnire occupancy rights, 
p^session for twelve years as a tenant mast 
be proved. A tenant is a person by whom 
rent is or bat for a contract, express or 
implied, would be payable. Respondent 
was until 1814 clearly not a person by whom 
rent was payable and there is no suggestion 
made in the case that there was a contract, 
express or implied, freeing him from pay- 
ment of rent. The result is that respondent 
was, until he agreed to pay rent, not the 
tenant of this land. He cannot, therefore, 
have occupancy rights. 

The appeal should be alloweJ with costs on 
respondent. 


Tweedy, J. M.— I concur. 


Appeal alJoK'pif, 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 24 of 1913. 

May 19, 1915. 

Present : — Mr. Lindsay, J. C. 

GHANSHYAM DAS-Plaintiff- 

Appellant 

versus 

Musammat HARDEf and Others — 
Defendanf-s— Respondents. 

Evidence— Credit of v:itnCK.<cs—Wifnc^>iC!< liilerestcl in 
result of suit, festimonij of u-orth of—MIum , nutjorde* 
fendanf described in plaint as, rffccl nf duardian jul 
litem— ij proper — Nfil ice not serred njiDu 
minor prior to appointment of (jitardian ad litem, effect 
of— Proceedings, mbscincnf, validity of— Decrees, if 
binding on minor— Ciril Procedure Code (Act Co/IOOH), 
0. XXXfl, r. 3 (4) — lliitiln Caie — Joint Irndinij fnmilij 
— Debts eontrarfed hij managing meinher, n lf'ii hindlng 
on whole fninily-Credit.,,-, dalij af— limitation Act 
(/X o/ 1908), 5 — E.rlension <>/ jierioil oj limilati in — 

Decision of first Appellife Court on teehnieil p,lnt s.J 
aside in second appeal— Merits, trial on -l-irrond 
Appellate Court, cleethm uf. 

The mere fact that a jmrty's upoM a 

certain point are Ills relations or are in some wav 
connected witli him. and are thus nun.' or li*ss 
interested in the result of the suit, is no -.'round for 
disbelieving them, when the pr)int Is such as can 
reasonably be expected to lie reliaidv eslal>lished only 
by their testimony. Tp. 3S2, col. 2. ) 

If a defendant is nf lull age at tin’ lim-' that he is 
sued, but is descriljerl in tlie plaint as a minr.r, and 
a guardian ad litem i.s appointed for Idni, hr is not pro- 
perly represented in the suit tw siirh giiiirdian. Xor is 
a minor defendant .so represented in a rusi' where no 


[Idle 


notice has over been served upon him Drior in 
date of the order by which his guardian is appointed 
for the language of Order XXXII, rule 8 (4) 
Procedure Code, is peremptory and requires a vlv 
strict construction. And, in such oases, the subw 
quent proceedings are invalid so far as the mmor ii 
concerned, so that ho is not bound by the decroos 
obtained apiust him under sucli circumstances 

[p* 383, coK i.J 

Debts contracted by a managing member of a 
joint Hindu family arc binding on the other mombera 
only when they are for a family purpose. But where a 
family carries ou a business or profession and 
maintains itself by means of it, tho member who 
manages it for the family has an implied authority 
to contract debts for its purposes and the creditor is 
not bound to inquire into the purpose of the debts in 
order to bind the whole family thereby, because that 
power is necessary for tiie'verv existence nf f!I« 
family, [p. 385, ool. 1,] 

Raghuruithji Tarackand v. Bank of Bombnu 
2 Ind. Cas. 173; 11 Bom. L. R. 255; 34 B. 72, referred 

t Oa 


Two suifs of different valuations filed in a Subor 
dinatc .ludge’s Court were disposed of in one iude! 
ment. Ill the smaller of them the appeal lay to the 
District Judge’s Court, and in the other to the 
Judicial Commissioner’s Court direct. The appellant 
applied for a copy of judgment and decree. When 
lie got tho copy he found out that tlmt decree related 
to the suit in which tho ajipeal lav to the Judicial 
Commissioner’s Court. The result was that by the 
time that an appeal was filed in the District Jiid^^e’s 
Court, its period of limitation had already expired 
and the District Judge, tliereforo, dismissed it as timel 

barred; 

/Wd, tliat under tho above circumstances the pro- 

visionsof section 5 of the Limitation Act were appU.* 
cable and that the appeal ought not to have been dis' 
missed as fiino barred, [p. 386, col 1.] 

Where a first Aiipellate Court decides a first 
appeal only on a technical point, for example 
on a point of limitation, and in second appeal the 
second Appellate Court sets asid-^that decision, it may 
itself, if projier, (ll.«<pose of tho ease on the merits 
in.stea-l of s<-nding it back to the fir.st Appellate Court 
for that jiarposo. i p. 38 >, col. I,] 

Appeal from the decree of tiie Subordinate 
Judge, Fy/.ibiid, datel the 9th December 

1912. 


Pandit Oihiran Knfh Misro, for tlie Appel- 
lant, 

Syed Alt Mnhirnnad, for the Respond- 
ents. 

JUDGMENT. — These two appeals have 
arisen out of two separate suits Hied by the 
plaintitV-appellant, Ghanshyam Das, for 
the purpose of obtaining a declaration 
that two decree.s which were pa.ssed in 
mortgage suits on the 30th of March 1910 
and which were mule ahs >lute on the 17th 
of Augu-.t GUI were mt binding upon him. 
These suits were brought in respect of two 
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deeds of mortgage, which had been executed 
on the 6th of February 1904 by a number 
of.persons who are said to be members of a 
joint family descended from one Debi 
iQharan. In both of the mortgage-deeds in 
question the name ofthis plaintiff, Ghanshyam 
Das, appears as an executant. He was des- 
cribed as a minor and the execution on his 
behalf was said to have been made by his guard- 
ian Gauri ShankaT’. Gauri Shankar, it may 
be noted, is the plaintiff’s uncle. When these 
mortgage suits were filed in the year 1909, 
this plaintiff, Ghanshyam Das, was impleaded 
as defendant No. 11. It was alleged in the 
plaint that Ghanshyam Das was still a minor 
and certain proceedings were taken, with 
the result that his uncle Gauri Shankar was 
appointed his guardian ad litem. The prin- 
cipal plea which was put forward by the 
plaintiff in the suits now before me was 
to the effect that at the time these mortgage 
suits were brought he was of full age, that 
he was, therefore, entitled to conduct his own 
defence in these suits and that because he 
was not properly represented in the proceed- 
ings which resulted in the decrees passed on 
the 30th of March 1910, he was no't bound by 
the decrees. There was a further allegation in 
the plaint that the mortgages which had been 
put in suit in the manner above described were 
not binding upon the plaintiff inasmuch as 
the debts had not been incurred for any 
purposes beneficial to or binding upon the 
joint family of which he was a member, and 
the reliefs which the plaintiff claimed were, 
firsts that the mortgage-deeds should be 
cancelled, and sscondly, that there should be 
a declaration that the decrees obtained upon 
these mortgage-deeds were not binding upon 
him. In defence the contesting defendants, 
namely, the persons who had obtained the 
mortgage-decrees, insisted that Ghanshyam 
Das was properly represented in the mort- 
mage suits, that he was in fact a minor at that 
time, that a guardian ad litem had been duly 
appointed for him in the person of his uncle 
Gauri Shankar, that the mortgage-debts had 
been incurred for purposes which were binding 
upon the joint family and that, therefore, the 
plaintiff was not entitled to any relief. The 
Subordinate Judge dismissed the suits. He 
held that the plaintiff had failed to prove that 
he was of full age at the time the mortgage 
suits were brought and tried, he also was of 
opinion that the plaintiff had been properly 


represented in those previous suits, and be, 
therefore, found that the plaintiff had failed 
to prove that the mortgage-deeds were not 
binding upon him. I may note here that 
both suits were tried together. In one of 
them the value of the subject-matter was 
Rs. 6,500 odd: in the other the value was 
Rs. 3,400. Separate decrees were drawn 
up in the Court of the Subordinate Judge. 

The First Appeal No. 24 of 1913 which lies 

> 

to this Court is against the decree passed 
in the suit of larger value. The Second 
Appeal No. 200 of 1913 has reached this 
Court through the Court of the District 
Judge. There was a first appeal to the 
District Judge, who dismissed it on the 
ground that it was barred by limitation. 
In the latter case the point taken here is that 
the decision upon the question of limita- 
tion is wrong. As the facts which are 

necessary to be considered in this judgment 

« 

are common to both cases, I shall deal with 
both ca.ses together premising that for 
reasons to be stated hereafter I am of 
opinion that the Second Appeal No. 200 of 
1913 must be allowed. I hold that the 
lower Appellate Court’s decision on the 
question of limitation in that case is erroneous. 
To come now to the facts. The first and 
most important issue in the case is with 
respect to the age of the plaintiff. Is it or 
is it not proved that at the time tbe5e 
mortgage suits were brought in the year 
1909 the plaintiff Gliansliyam Das was of 
full age, that is to say, over the age of 18? 
Ghanshyam Das produced a number of wit- 
nesses some of whom are his relatives apd 
other persons who swear that they have 
known Ghanshyam Das and his family for 
a very long time. There is for example 
the statement of the plaintiff’s witness 
No. 1, a man named Sukhdeo Prasad who 
is related on the mother’s side to the 
plaintiff. This man has known Ghanshyam 
Das for some considerable time. He belongs 
to the Chhapra District and says that 
Ghanshyam Das lived tliere for a good 
while with his maternal grandfather, one 
Dori Lai. The witness has paid one or 
two visits to the family to which Ghanshyam 
Das belongs and which resides at Tanda in 
the Fyzabad District. A janmapafra was 
produced in the case (Exhibit 3S) whicli was 
shown to this witness and he identified this 
document, which he says he had seen some 
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before at the time when it was looked 
iV in connection with proposals which were 
bejpg made for the marriage of Ghanshyam 
ias. The second witness on the plaintiff’s 
behalf was a man named Bindeshnri 
’Prasad. He swore that he had lived for 
years in the town of Tanda, where his 
brother Salig Ram who died ten years ago 
S^s & . pandit. According to this witness 
Ihe janmapatra (Exhibit 38) w'hich was 
irodaced w'as prepared by his brother. 
Apart from this the witness claimed to have 
‘jipowD Ghanshyam Das since the time of 
bii birth and he deposed that on the date 
ynNvhich he was giving evidence GhanshyaiP 
'Das was about 25 years of age. This 
^witness also produced a calendar or patra 
'(Exhibit 45), in which there was an entry 
Vhich he swore was in his brother’s hand- 
writing to show that a son bad been born 
^ 0 , one Thakur Prasad on Katik Sudi 14th 

Sambat. This date corresponds to 

iome date in October or November 1887 

A. D. A third witness Haghunath Das who 

^s niarried to the sister of Ghanshyam Das 

‘also deposed to the plaintiff’s age and he 

aiio deposed having seen the janmapatra 

'j^dme years before the suits were brought, 

He bad occasion, he says, to consult it in 

connection with Glianshyam Das’s marriage. 

’"file plaintiff himself gave evidence as to 

m age and another witness who was called 

Win fiis behalf was his uncle Balbhaddar, who 

supported the plaintiff’s case in the matter 

t^' age. Bhikham Ohand, another member 

"of the family, also deposed that Ghanshyam 

pas was about 25 years of age. As against 

this evidence the defendants were able to 

produce veiy little by way of rebuttal. 

'They relied principally upon a medical 

certificate granted by Colonel Vost, Civil 

Surgeon of Fyzabad, on the 31st October 

1912. According to the medical witness 

Ghanshyam Das on that date appeared to 

be between 18 and 20 yeans of age. The 

Divil Surgeon, of course, did not profess to 
• 

give this as an accurate estimate. He was 
only able to say in a general way that this 
was the approximate age. As for the evi- 
dence of the otlier defence witnesses it was of 
a very feeble character and could lead to no 
’definite conclusion upon the matter In issue. 
The learned Subordinate Judge disposed of 
most of the plaintiff’s evidence by remarking 
that it came from the mouths of witnesses 



who were more or less interested in the 
result of the suit. As against this there is 
the fact that the only persons who could 
reasonably be expected to give reliable 
testimony regarding the age of the plaintiff 
would necessarily be members of his family. 
It is, of course, a matter of common experience 
that documents like horoscopes (janmapatras) 
are frequently fabricated for the purposes of 
cases like these in which the question of age is 
of primary importance. At the same time it is 
difficult to discover any reason for disbeliev- 
ing the statement of some of the plaintiff’s 
witnesses that they had seen this document 
a good many years before the present suits 
were brought. I have been impressed a 
good deal by the evidence of Raghunath Das, 
plaintiff’s witness No. 3, who seems to be 
a reliable witness, and I am not prepared 
to hold that his testimony is liable to be 
rejected merely on the ground that he was 
married to the plaintiff’s sister. One fact 
seems to me to tell very strongly in favour 
of the plaintiff’s contention that he was of 
full age at the time the mortgage suits were 
brought. It is proved beyond all doubt 
that while these suits were at hearing, 
Ghanshyam Das put in a petition to the 
Subordinate Judge saying that he was of full 
age, that he desired to conduct his own 
defence in the case and that his guardian ad 
litem Gauri Shanker should be removed from 
his office. The Subordinate Judge who tried 
the mortgage suits acted, in my opinion, most 
improperly in connection with this application. 
He shelved it for the time and proceeded 
to try out the suits. Long after the decrees 
had been passed, he had the petition put up 
again and then recorded an order consigning 
it to records on the ground that there was 
no longer any necessity to deal with it, 
AVith regard to the issue of age, thereforCj 
1 hold that the evidence on the record 
establishes that at the time these suits were 
brought in the year 1909 the plaintiff, 
Ghanshyam Das, was not a minor but a 
person of full age. My tinding, therefore, is 
against the decision of the Subordinate Judge 
on this point. 

The next (juestion which arises is \vhether 
Ghanshyam Das was properly represented 
in tliese mortgage suits. The answer may 
be given shortly in view of the tinding 
which has already been arrived at on the 
question of Ghanshyam Das’s age. If, as 
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iiave found, Ghanshyam Das was of full 
’age in 1909 it necessarily follows that he 
could not have been properly represented in 
proceedings before the Court by his uncle, 
'Gauri Shankar. Apart from this, however, 
,itis quite plain that Gauri Shankar was 
never properly appointed a guardian ad litem 
of Ghanshyam Das. In this connection the 
.provisions of Order XXXII, rule 3, have to 
be considered. Under rule o, sub-rule 4, of 
.this Order it is laid down that no order 
. shall be made on any application for the 
appointment of a guardian for the suit for 
a minor except upon notice to the minor 
*apd to any guardian of the minor appointed 
. or . declared by an authority competent in 
^that behalf,. ■ or, where there is no such 
, '^guardian, upon notice to the father or other 
.^.natural guardian of the minor. The Sub- 
ordinate Judge had the provisions of this 
sub-rule before him and he seems to have 
, misunderstood them. It is quite true that 
'wheA these suits were brought and when 
Ghanshyam Das was described in the plaint 
..as- being a minor, an application was made 
on. behalf of the plaintiff to have a guardian 
,ad litem . appointed for him. It is also 
proved that when this application was made 
the Court directed a notice to issue both to 
the minor and to the proposed guardian, 
Gauri Shankar. But it has been found by the 
jCourt- below, and the matter is no longer 
' in dispute, that as a fact no notice was ever 
"served upon Ghanshyam Das prior to the 
„ date of the order by which Gauri Shankar 
Jwas appointed his guardian ad litem. For 
. the appellant it is contended that this fact 
, settles the point conclusively and in my 
opinion the contention must be accepted. The 

language of Order XXXIl, rule 3, sub-rule 4, 

, is peremptory and lays down that no order 
shall be made for the appointment of a 
/guardian unless notice has been given to the 
/minor. The Courts have always construed 
' these rules of procedure relating to the 
appointment of guardian ad litem very strictly 
’^and there can, I, think, be no doubt that,'if 
^ these provisions of the law are not strictly 
..complied with, the subsequent proceedings 
. are .invalid so far as the minor is concerned. 
I ' hold, therefore, that even if it were to 
" be assumed that Ghanshyam Das was . a 
minor at the time these mortgage suits 
were ' before the Court, he was not 
properly represented and the result will, 


therefore, he that the decrees were 4;dt 
binding upon him. It is not necessary 
for me to take notice of certain otndr 
arguments which were put forward, chiefly 
in order to show that the so-called 
guardian, Gauri Shankar, had been giiil/y 
of gross neglect in the • discharge of his 
oflBce. What I have said is, in my opinidfi, 
sufficient to support the conclusion {hat 
Ghanshyam Das was not properly represented 
in these two suits. 

, ; 

* 

There remains, however, another question 
for decision and that is in connection 
with the effect of these two mortgages 
upon the interests of Ghanshyam Da$. 
It is quite clear from the evidence in tUe 
case and from the admission of tKe 
parties that the family to whic 
Ghanshyam Das belongs was, up till 
year or two ago, a joint family carryirfg 
on a family business at different places 
in India. One branch of the famijy 
business was at Tanda, another in ano.ther 
town of the Fyzabad District. There was 
also a branch at Mendaul, in the Basii 
District, and another branch at Calcutta. 
The mortgage transactions, dated the 6.tji 
of February 1904, are said to have bebn 

mortgagors in 


business which 
these various 
on the record 


Oj 


entered into with the 
connection with their family 
they were carrying on at 
places. There is evidence 
to show that the mortgagees, Binda Ram 
and Ganga Ram, had had a long courle 
of dealings with the branch of tl/e 
plaintiff’s family husine.ss at Tanda before 
these mortgages were executed and the 
mortgages purport to have been executed 
in order to secure a balance of account 
in favour of the mortgagees, Binda Ram anjl 
Ganga Ram. When the mortgagesuits were 
brought in the year 1909, an issue was raised 
as to whether these debts had been incurred 
for a purpose which was binding uppn 
the joint family. The hndiiig of tl|e 
Subordinate Judge in those suits was to 
the effect that the mortgages weiv binding. 
In this connection it is necessary here 
to state tint this finding was arrived rft 
after an order had been passed by the 
then Subordinate Judge that the 
proceedings in those mortgage suits sliould 
continue ex parte as against Gauri Shaiiiou- 
and Ghanshyam Das. It appears that 
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,the learned Counsel who appeared for 
,(}auri Shankar in those mortgage suits 
had obtained an adjournment in connection 
with which Gauri Shankar was directed 
,to deposit a sum of Rs. 100 payable by 
way of costs to the opposite party. 
There was a further adjournment for 
which Gauri Shankar was condemned to 
pay costs to the tune of Rs. 10. He 
failed, it seems, to deposit these costs and 
thereupon the Subordinate Judge directed 
that the trial should proceed ex parte and 
it was continued ex parte till the end of 
the case, and so the finding in these 
mortgage suits with reference to the 
purposes for which the mortgage -debts 
were incurred w’as an ex parte finding 
which the plaintiff here, Ghanshyam Das, 
had certainly no opportunity of contesting. 
In two suits which are now under appeal 
Ghanshyam Das stated in his plaint 
(paragraph 14) that he denied the 

genuineness and validity of both the 
mortgage-deeds which had been put in 
suit. He asserted that the executants of 
those deeds had no power to mortgage 
joint family property, that no money had 
been taken for the family benefit, that 
there was no necessity for any loan, that 
the deeds were inoperative and invalid, 
and that the mortgaged property was 
not affected. He also pleaded that even 
if the deeds were found to be genuine 
he would not be bound. The defendants 
in the written statements denied these 
allegations and further alleged that the 
money had been advanced for expenses 
of the family including the plaintiff 
Ghanshyam Das who derived benefit from 
the loans. The Subordinate Judge raised 
an issue on these pleadhigs in tlie 
following form: — Wliether the mortgages 
in dispute in those cases are not genuine 
and not valid and binding on the plaintilf.” 
In his finding on thi.s issue the Subordinate 
Judge has remarked that the plaintitf had 
failed to prove that the mortgages in 
dispute were not genuine and not valid 
and binding on him. Asa matter of fact che- 
genuineness of the documents has been estab- 
lished. There is the evidence of one of the 
attesting witnesses, whose statement proves 
beyond doubt that the deeds were execut- 
ed. According to the statements of tiiese 


witnesses three of the executants, namely 
Binda Prasad, Jagan Nath and Kedar Sath* 
were represented in these mortgage trans- 
actions by Raghunandan who is said to 
have been a general attorney of the family. 
It has been argued here on behalf of the 
respondents that if the findings on tLe 
other issues are in favour of the appelant 
there ought to be an inquiry as to the 
binding nature of these mortgages. I have 
already mentioned the plea which was put 
forward by the plaintiff in both these suits 
and I have referred to the fact that he 
claimed cancellation of these mortgage-deeds. 
On the other hand it has been argued on 
the plaintiff’s behalf that the issue was 
clearly raised and that the defendants 
failed to give any evidence in rebuttal of 
the evidence which was brought by the 
plaintiff to prove that the debts were not 
incurred for purposes which would be bind- 
ing upon the family. All I need say here 
is that if the plaintiff relies upon the only 
evidence which has been produced in the 
case to show that the debts were not in- 
curred for family purposes, he will be in a 
rather unfortunate position. The only wit- 
ness in this connection is his uncle, Bal- 
bhaddar, who wished the Court to believe 
that these debts for which these mortgages 
were executed were his personal debts. I 
have no hesitation in stating that Balbhad- 
dar’s evidence on this point is entirely false. 
I have given this matter most careful con- 
sideration and I have come to the conclusion 
that the question as to the binding character 

of these mortgage deeds must be further 
investigated. To begin with, although the 
defendants can rely upon the finding which 
w'as come to by the Subordinate Judge who 
tried the mortgage suits, there are on the 
other hand tlie consideration.s that that 
finding was an ex parte finding and that 
Glianshyam Das had not in those mortgage 
suits a properopportunity of putting forward 
any evidence which was available to him to 
show that the mortgages were not binding. 
In the second place, so far as the issue in 
the present suits is concerned it appears to 
me to have been framed in a vague way 
and so far as J can see tlie point which 
really arises in the case was not present 
to the mind of the Subordinate Judge. 
Certainly the defendants do not appear to 
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have produced any direofc evidence to prove 
that the mortgages were binding upon the 
plaintiff, but it is very doubtful whether in 
the circumstances of the case it was the 
duty of these defendants to produce any 
such evidence. They cross-examined the 
plaintiff’s witnesses, however, and there is 
certainly some evidence on the record which, 
if believed, would tend to show that these 
debts were really incurred for purposes 
which were binding upon all the members 
of the plaintiff’s family. I wish here to 
say a few words as to the law which 
governs a case of this kind. I have already 
mentioned that the plaintiff up till a year 
or two ago was a member of a joint 
family which admittedly carries on a here- 
ditary business. It is, therefore, what is 
known to the Hindu Law as a trading 
family. It is now, I think, settled that the 
law with respect to debts incurred by a 
member of a trading family differs at 
least in one important respect from the 
ordinary law which governs the money 
dealings cf an ordinary joint Hindu family. 
The rule has been laid down very clearly 
in an elaborate judgment of Chandavarkar, 
J., in the case reported as Raghunathji 
Tarachand v. Bank of Bombay (1). The 
learned Judge in that case held that the 
rule of Hindu Law that debts contracted 
by a managing member of a joint family 
are binding on the other members only 
when they are for a family purpose, is 
subject to at least one important exception. 
Where a family carries on a business or 
profession and maintains itself by means of 
it, the member who manages it for the 
family has an implied authority to contract 
debts for its purposes and the creditor is 
not bound to inquire into the purpose of 
the debts in order to bind the whole family 
thereby, because that power is necessary for 
the very existence of the family. These 
principles of law mu.st be applied in the 
present case in order to ascertain whether 
or not these mortgage-deeds are binding 
upon the plaintiff. The issue is one which 
must be decided, for the plaintiff himself 
by his pleadings has invited decision upon 
the point and again it would be of no avail 
to him to give him a declaration that the 

(1) 2 Ind. Gas. IVS; 34 B. 72; 11 Bom. L. E. 255. 

25 


mortgage-decrees were not binding upon 
him because he was not properly repre- 
sented at the trial which resulted in those 
decrees, if on the other hand it is found that 
the mortgage-deeds arestill binding upon him. 
I have decided, therefore, under the provisions 
of Order XLI, rule 25, of the Code of Civil 
Procedure, to remit the following issues to the 
Court of the Subordinate Judge of Fyzabad 
for decision: — 

(1) At the time when the two mortgages 

of the 6th February 1904r were executed in 
favour of Binda Ram and Ganga Ram, who 
was the member of the plaintiff’s family who 
was managing the joint family business 
on behalf of the family? 

(2) Were the mortgage debts incurred for 
the purpose of the joint family business which 
was being carried on by the joint family to 
which the plaintiff belonged at that date? 

(3) Were the mortgages in question 
executed by the member of the family who 
was managing the joint familj business? 

I think it proper to direct the lower Court 
to receive all evidence which the parties may 
desire to produce in these issues. The find- 
ings will be submitted to this Court within 
three months from the date of this order 
of remand and the parties will be given fifteen 
days to run from the date of the lower Court’s 
findings for the purpose of filing objections 
to the findings, if they so desire. 

I have only now to say a word ortwo about 
Second Civil Appeal No. 200 of 1913. I 
have already expressed the opinion that the 
decision of the lower Appellate Court that the 
appeal of the plaintiff-appellant was time- 
barred is erroneous. When the appeal wa.s 
presented to the District Judge it was admit- 
ted that the presentation was beyond time. 
The appellant, Ghanshyam Das, asked for an 
extension of the time with reference to the 
provisions of section 5 of the Limitation Act. 
He pointed out that he had been led into a 
mistake in the matter of applying for copies 
of the decrees for the purposes of making his 
appeal. I have mentioned earlier in this 
judgment that although there was only .one 
judgment in the two suits, there were two 
separate decrees prepared. In one case 
undoubtedly the appeal lay to this Court 
direct. In the smaller of the two cases the 
appeal lay to the Court of the District Judge. 
It has been explained that the plaintiff-ap- 
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pellant, Ghanshyain Das, in making his ap- 
plications for copies got confused and the 
result of his making a mistake was that when 
he got the copy of the judgment and decree 
which he had to file in the Court of the 
District Judge the time for appealing had 
already passed. The judgment which governed 
both the suits was delivered on the 9th of 
December 1912 and it is proved that on the 
12th of December, Ghanshyam Das filed an 
application for a copy of the judgment and 
decree. The appellant seems to have thought 
that it was only necessary for him to obtain 
one copy of the decree and judgment, the 
fact being that as there were two separate 
decrees it was necessary for him to get a copy 
of each decree. In his application to the 
Dictrict Judge, Ghanshyam Das stated that 
he had made his application for opy on the 
r2th of December 1912 in order to file an 
appeal in the Court of the District Judge. It 
was found out, however, when he got this copy 
that it related to that pavticularsuit in which 
the appeal lay to the Judicial Commissioner’s 
Court. But at the time the mistake 
was discovered, the period of limitation for 
an appeal to the District Judge’s Court 
had expired. I think these facts are borne 
out from what I Hud upon the record 
and it is by no means improbable that 
the appellant was confused by the facts that 
the two suits Imtl been tried jointly that 
there was only one judgment while on the 
other hand there were two .separate decree.s. 
Having regard to all these circumstances 
I think the lower Court might very well have 
given Ghanshyam Das the benefit of the 
provisions of section 0 of the Limifation Act 
and should have held that the delay in 
the preset)tation of llicappoal was excusable. 

J hold that the appeal was presented within 
time. 1 do not think it neees.sary t(j .send 
this second appeal back for decision to the 
District Judge, for I shall be able to dispose 
both of it and of the first appeal after I have 
received the findings upon the issues which I 
liave remitted for trial. 




COURT OY THE BOARD OP REVENUE 
UNITED PROVINCES. 

Revenhe Petition No. 107 op 1911.12 op 

Gorakhpur District. 

January 30, 1913. 

Present: — Mr. Baillie, S. M., and 
Mr. Tweedy, J. M. 

Sardar UMRAO SINGH and others— 
Plaintiffs— Appellants 

verstis 

RAM TAHAL SINGH and others- 

Defendants— Respondents. 

Agra Tenancy Act {IL oj 1901), 11— ijVcfmeiU. /or 

arrears of rent— Possession, effect of~N. W. P. Rent 
Act (Xn 0/1881), ». 35. 

Wlierc a tenant was ejected under section 35 of 
Act XII of 1881, but was thereafter allowedto remain 
in occupation of tlie land: 

Held, that tho ejectment broke the continuity and 
tlie question whetlmr possession was didurbed or 
not was immaterial. 

Second appeal from the order of the 
Commissioner of the Gorakhpur Division, 
dated the 10th May 1915, reversing 
that of the Assistant Collector of Gorakh- 
pur District in a case of ejectment. 

JUDGMENT. 

Tweedy, J. }>[.~(January 2bth, 1913.) — 
The view of the Commissioner is altogether 
wrong. Whether possession was disturbed 
or not, is irrelevant because the ejectment 
was under section 35 of Act XII (of 1881). 
The ejectment took place on 15th November 
1899 and the present suit was filed on the 
27th September 1911, less than 12 years 

after the ejectment. 

By no possibility could occupancy rights 
have been acquired and I would decree the 
appeal and restore the decision of the first 
Court with costs. 

Baillie, S. M. — I concur. 


Apixal (dloa'i'd. 
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BRIJ NAKDAN V. PHALLU RAM. 

COURT OF THE BOARD OP REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 17 of 1912-13 of 

Basti District. 

March IS, 1913. 

Present: — Mr. Tweedy, J. M. 

BIRJ NANDAN TEWARI— Defendant- 

Appellant 

versus 

PHALLU RAM MISIR -Plaintiff- 

Respondent. 

Agra Temjiaj Act {II of 1901), «. U—Non^occapancy 
tenant taking up motigage of village— Occupancy right^f 
acquisition of— Period of mortgage, if counted. 

If a non-occupancy tenant takes a mortgage of a 
share of the village in which the holding is situate, 
he cannot count the period of the mortgage, nor the 
period of occupation prior to the mortgage towards 
the acquisition of occupancy rights. 

Second appeal from the order of the Com- 
missioner of the Gorakhpur Division, dated 
the 24th September 1912, reversing that 
of the Assistant Collector of Basti District, 
in a case of ejectment. 

JUDGMENT.— I entirely agree with the 
Commissioner’s finding. The mortgage was 
of a 2-annas 5-pies share of the village 
and it is impossible to say that the culti- 
vation in dispute did not belong to this 
share as much as to the remaining 13- 
annas 7-pies .share. The cultivation of the 
appellants between the time the mortgage 
was made and the time of redemption 
cannot count towards occupancy rights. It 
is a well-known principle of law that a 
mortgagee cannot acquire in the mortgaged 
property rights prejudicial to the mortgagor. 
Rights of occupancy were not acquired when 
the mortgage took place, and it w’ould be 
contrary to law to give the period previous 
to the mortgage to that subsequent to the 
redemption of mortgage, which took place 

in 1901. 

The appeal is di.srais.sed with costs. 

Appeal dismissed. 


PONCFAM DUBE V, SHAHZAD KUEP. 

COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenue Petition No. 4 of 1911-12 of 
Allahadad District. 

August 22, 1912. 

Present: — Mr. Baillie, S. M., and 
Mr. Broun, J. M. 

PUNCHAM DDBE— Defendant — 

Appellant 

versus 

Mnsammat SHAHZAD KUER— Plaintiff- 

Respondent. 

V. P. Land Revenue Act (III of l9Clj, s. 4 — Estoppel 
— Sir, sale of— Land ceasing to he sir — Lind recorded 
as sir— Co-sharer, no objection hy-Co-share) becoming 
tenant — Estoppel. 

One S jiurcliased n coriain sir laud iu 1873 but by mis- 
take it continued to be recorded as ^•^Vin tlie papers 
including the Settlement papers and was so recorded 
at a partition to which one P was a party. Since then 
P became a tenant of the land and claimed occupancy 
rights on the ground that the land was not sir: 

Reid, that P was estopped from asserting that 
the laud was not sir. [p. 388, col. 2.] 

Second appeal from the order of the 
Commissioner of Allahabad Division, dated 
the loth October 1911, reversing that 
of the Assistant Collector of Allahabad 
District in a case of ejectment. 

JUDGMENT. 

Baillie, S. i[.— 2n(/, 1912.)— The 

question in issue is whether the land in 
suit is the sir of respondent or not. 

Respondent admittedly purchased his share 
ill the village after 1S73, but the land has 
continued to be recorded as sir since. The 
Commissioner con.sidered that when such 
record has been proved it must be regarded 
as conclu.sively shown that the land is sir. 
He refers to a decision of Mr. Cadell’s in 
which it was held that sir rights could, 
when no ex proprietary rights were asserted, 
be transferred. At the present time it is, 

I think, recognised law that sir rights can- 
not be transferred even though ex-proprietary 
rights are not claimed. Ex -proprietary 
rights according to the law arise in 
certain circumstances whether they are 
claimed or not and when these circum- 
stances occur, the land in which ex-proprietary 
rights have accrued ceases to be sir 
under provision (12) to .section 4 of the 
Land Revenue Act, which states wliat was 
regarded as the law before the present 
Revenue Act came in force. The land in 
question ceased to be sir when respondent 
acquired proprietary rights in it. 
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" THere remains the question whether in 
spite of this fact the continuous record has 
maintained the character of sir. I do not 
think that it can be regarded as the intention 
of the Act that it should do so. It would be 
open to appellant to have asked at any time 
that the record should be corrected and that 
the land should cease to be recorded as sir. 
It is similarly open to him now to deny the 
correctness of the record. 1 hold that the 
land having ceased to be sir when respondent 
purchased it and respondent not having 
cultivated for twelve years since, it is now 
not sir. 

There remains one other point. The land 
was, in a partition carried out a year after 
respondent purcha.sed it, recorded as re- 
spondent’s sir and appellant was at the time 
a co-.sharer in the mahal and a party to the 
partition. Itisurged that he is estopped from 
denying that the land is sir. He i.s estopped 
only if it appears that respondent’s possession 
was in any way injuriously affected by 
appellant’s omission to deny that the land was 
sir at the time of the partition. I cannot 
see that respondent's possession has been 
in any way affected. The land might have 
been recorded as non-occupancy land if appel- 
lant had objected at the time, but respondent is 
now in no way worse off than if the land had 
been at partition recorded as non-occupancy. 
I do not think that an estoppel has taken 
place. 

It is further claimed that the land is s^V 
under clause (r) of the definition, inasmuch 
as it was admitted as sir at partition. Re- 
spondent ha.s never cultivated this land and 
I cannot hold that it has been shown to be 
recognised by village custom as his special 
holding. I think that the appeal should be 
allowed and the decision of the Court of 
first instance restored. The land is not sir 
and appellant has, therefore, occupancy rights. 
Costs on respondent. 

Bkocn, J. M.— It is clear that tiie sir 
rights could not be traiisferied by purchase, 
but the land was recorded as ifr at Settlement 
and has been recorded as such ever since. 
Moreover in a partition in which both parties 
were parties, the appellant being tlien a 
co-sharer, the land was recognised by the 
co-sharers as i'/r and was as such all Hcij to 
the respondent's hkiIkiI. 8ii;'e ilim the 
appellant has become a tenant ot it ana now 


in the face of the entries at Settlement and' 
at the partition in which he was himself a 
party, he claims that the land is not sir and 
that be is an occupancy tenant of it. 

I regret that I am unable to agree with 
the senior member. The matter is open to 
different constructions, but it appears to me 
that it would be altogether inequitable if 
the claim of the appellant were now allowed. 
1 would dismiss the appeal with costs. 

By the Court.— The appeal stands dis- 
missed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Apfkal from Appellate Decree No. 1774 

OF 1913. 

December 13, 1915, 

Present:— 'Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
GOLAMABDINSARKAR and another- 
Defendants— Appellants 

V€1*SUS 

HEM CHANDRA MOJUMDAR and others 
—Plaintiffs— Respondents. 

Evidence Act {1 of 1872), s. l\6~Mimr—Estoppel— 
Contract hij minor, if binding by mcujis oj estoppel 
— Contract Act {IX of 1872), s. 11. 

N() quest iuii of estoppel arises where the statement 
relied ujKui is made to a i>ersuii who knows the real 
factsand is not misled by the untrue statement, [p 
390, col. 2.] 

The law of estojjpel must bo read subject to other 
laws sueli as the Iiuliaii Contract Act. [p. 390, col. 2.] 

Tlierefore, a minor cannot be made liable upon a 
contract by means of an cstopi)ol under sectiou 115 of 
the Evidence Act, wlicn some other law (the Contract 
Act) expi-essiy ]»rovides that lie cannot be made liable 
in respect of tlic contract, [p. 390, col. 2,] 

Dfiiirmo Dosx GItosc v. UrnJdiio Vntl, 25 C, 61C* 
L’C.W.N. 330, followed. 

Su.ciidra Xath Hoy V. Krishna Sakhi Dasi, 9 lud. 
C‘as. 110; 13 C. L. J. 228; 15 C. W. N. 239, referred 

to, 

FACTS of the case appear from the 
judgment. 

Babu JmI Chnkravarty, for the Ap- 

pellant. The plniiitiff No. 2 was 20 years 
and sdine i. ci ils old when lie sold the 
l-vopert> i. (b ii iidants Nos. 1 and 2. The 
laet tliat the minority of plaintiff No. 2 had 
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bean extended by reason of tbe appointment of 
a guardian under Act Till of 1890 was not 
known either to plaintiff No. 2 or to the 
defendants. The minority of plaintiff No. 2 
certainly made the contract void in law, yet 
as the defendants had no reason to suspect 
that plaintiff No. 2 was a minor and the con- 
duct of thelatter amounted to a misrepresenta- 
tion upon which the former acted, the 
principle of estoppel applied. Knowledge 
on the part of plaintiff No. 2 was not 
necessary to give rise to the estoppel. See 
Sarat Ghttnder Bey v. Gopal Ghunder Laha 

(1). The principle of estoppel has been 
applied to the case of minors. See Surendra 
Nath Boy v. Krishna Sakhi Basi (2) and Bam 
Gharan Bas v. Joy Bam Majhi (3), 

[N. R. Chatterjea, J.— There was no frau- 
dulent misrepresentation as in Surendra Nath 
Boy V. Krishna Sahhi Basi (2) and the law of 
estoppel does not apply to minors. The 
opinion of Jenkins, J., in Bhurmo Bass Ohose 
V. Brahmo Butt (4) and of the Appellate 
Court in Brohmo Butt v. Bkarmo Bas^ Ghose 

( 5 ) had not been overruled by the Judicial 
Committee in Mohori ^Bihee v. Bha)'modas 
Ghose (6).] 

The Judicial Committee left the question 
open. If the view of the High Court upon 
that point had been accepted, the case 
could have been disposed of on that short 
ground. Section 116 of the Evidence Act 
does not make an exception in favour of a 
minor as the Contract Act' does. There 
are other provisions of the Evidence Act 
which clearly apply to minors, all that is 
needed is that the person should be of 
mature understanding. All persons above 
18 years are prima facie possessed of a 
mature intellect, and there is no reason why 
section 115 should not apply to one of that 
age simply because in his case a certificate 
had been granted under Act Till of 1890. In 
any case the plaintiff No. 2 before he could 

(1) 20 c. 296 (P. C.); 19 I. A. 203. 

(2) 9 Ind. Cas. llOj 15 C. W.N.239; 13 C. L. J. 
228 

(3) 16 Tnd. Cas. 825; 17 C. W. N. 10; 16 0. L. J. 
185. 

(4) 25 0. 616; 2 0. W. N. 330. 

(6) 26 C. 381; 3 0. W. N. 468. 

(6) 30 C. 539; 5 Bora. L. R. 421; 7 C. W. N. 441 
(P. C.); 30 I. A. 114, 

V J * 


recover the property must refund the pur- 
chase-money. See Specific Relief Act sec- 
tion 41. 

Babu Kumar Sanhar Boy, for the Respond- 
ent. — A contract entered into by a minor 
is void and you cannot get round it by in- 
voking the aid of the doctrine of estoppel. 
The law of estoppel cannot override the 
positive law laid down by the Statutes. 

That the doctrine of estoppel does not 
apply to a minor has been laid down in 
several cases. Vide Bharmo Bass Ghose v. 
Brahmo Butt (4) and Brohmo Butt v. Bharmo 
Bass Ghose (5). 

There is also an ob.servation of Mr. 
Justice Mookerjee in Bam Gharan Bas v. 
Joy Bam Majhi (3), which supports'my con- 
tention. 

The other side might rely upon the case 
of Surendra Nath Boy v. Krishna Sakhi Basi 
(2), but in that case their Lordships remand- 
ed the case for a finding whether there 
was intention to defraud. "When fraud is 
practised by the minor, he gets no relief, 
not because he is estopped but because on 
equitable principles such a minor should not 
derive benefit from his own fraud. Vide 
Jagar Nath Singh v. Lalta Prasad (7). 

Babu Brojalal Ghakravarfi replied. 

JUDGMENT, — The question involved in 
this appeal is whether plaintiff No. 2 is 
entitled to have the kabuliyat executed by 
him, while he was a minor, declared void so 
far as he is concerned and to recover pos- 
session of his share in the property in 
dispute. The Court of Appeal below has 
decided this question in his favour and 
the defendants have appealed to this Court. 
It appears that the plaintiff’s mother 
obtained certificate of guardianship in 
respect of his person and property, and the 
plaintiff, therefore, was a minor until he 
attained the age of twenty-one years. The 
conveyance was executed by him when he 
had not attained that age. There can be 
no doubt, therefore, that the conveyance was 
void. See the case of Mohori Bihi v. Bharmo- 
das Ghose (6). 

It is contended on behalf of tbe appel- 
lant that the minor is estopped from 
pleading invalidity of the kabuliyat under 

(7) 1 Ind. Cas. 562; 31 A. 21; A. W. N. (1908) 267; 
5 A. L. J. 674. 
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section 115 of the Indian Evidence Act. The 
lower Court has found that the plaintiff 
had no knowledge that a certificate of 
guardianship had been obtained and that 
his minority had been extended. In fact 
that Court has found that there was no 
misrepresentation by plaintiff No. 2. It 
has, however, been contended on behalf of 
the appellant that even if plaintiff No. 2 
had no knowledge that his minority had 
been extended the fact that he sold the 
property as if he was of age was a 
representation upon which the defendants 
have acted and the plaintiff was, therefore, 
estopped. 

The question whether the law of estoppel 
applies to a minor was considered in the 
case of Dhurwr, Da.'^s Ohose v. Brahmo Butt 
(4). Mr. Justice Jenkins (as he then 
was) held in that case that the general 
law of estoppel, as enacted by section 115 
of the Indian Evidence Act, would not 
apply to an infant unless he has practised 
fraud operating to deceive, and observed 
that fraud on tlie part of an infant 
operating to deceive must be found as a 
fact and whether in any particular case 
there is such fraud must depend upon its 
own peculiar circumstances. On appeal 
Maclean, C. J,, and Prinsep, J., held that 
section 115 has no application to contract* 
by infants. The learned Chief Justice 
observed as follows: *A minor cannot be 
estopped by a deed or by the recitals in a 
deed, and if he cannot be so estopped, it 
seems incongruous to say that he can be 
estopped by a parol declaration, for this is 
the contention. We roust read the language 
of the Legislature if we can, .->0 as to make it 
harmonise, and not conflict, with tlie 
general law, though rernemberMig at the 
same time that the office of the Lpgislature 
by ils Legislative Acts is to define, and even 
alter, the law. The term ‘person’ in section 
115 is amply .satisfied by holding it to apply 
toonewlin is of full age, and competent to 
enter into a contract, and I cannot bring 
myself to think that it could have lieen 
the intention of tiie Legislature, hy .such a 
general expres.sion, to in.stitnte such a grave 
change in the law of estoppel in relation to 
minors. Mr. Justice Ameer AIi also was 
of opinion that wlien tlie law declares that 
an infant shall not he liable upon a contract, 
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he cannot be made liable upon the same 
contract by means of an estoppel under 
section 115, See Brohno Duft v. Bharmo Bass 
OJiose (5). When the case went up to the 
Privy Council their Lordships did not think 
it necessary to deal with the question of 
estoppel, because the vendee in that case was 
fully aware that the vendor was a minor; 
and no question of estoppel arises where the 
statement relied upon is made to a person 
who knows the real facts and is not 
misled by the untrue statement. But 
there is nothing to show that their Lord, 
ships did not approve of the view taken by 
this Court on the question of estoppel as is 
contended by the learned Vakil for the 
appellant.' 

It is unnecessary to consider whether a 
minor can be estopped in any case, but we 
think that the law of estoppel must be read 
subject to other laws such as the Indian 
Contract Act, and that a minor cannot 
be made liable upon a contract by means 
of an estoppel under section 115 of the 
Indian Evidence Act, when some other law 
(tlie Contract Act) expressly provides that 
lie cannot be made liable in respect of the 
contract. AVe see no sufficient reason for 
differing from the view taken in the case 
of Bhvrmo ])a^^ Ghose v. Brahmo Butt 
(4). 

In the recent case of Sureudra Nath Roy 

v. Krishna Sakhi Dasi (2), it was held that 
if there was misrepresentation by a minor 
operating to deceive, and if the vendees 
were deceived by it, the minor would be 
bound by the transaction. In this case, as 
we liave already stated, the Court found 
that there was no fraudulent representation 
on the part of the minor. We are, there* 
fore, of opinion that the plaintiff No. 2 is not 
estopped. 

The only other question for consideration 
is whetlier the circumstances of this case 
require tliat the plaintiff No. 2 sboold 
return the money received by him from the 
defemlants. The lower Appellate Court 
apparently thought that the purchase-money 
should be .set off as against the amount of 
ich-kilat which the defendant might be 
directed to acc.'unt for if the plaintiff 

w. is ordered refund the purchase-money 
to the defendant. The sliare of plaintiff 
No. 2 was purchased by the defendant for 
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Rs. 150 and the value of the suit in respect 
of his share is Rs. 1,250. In these circum- 
stances we do not thin'c that we should 
order a refund of the purchase-money. 

The result is that this appeal is dismissed 
with coats. 

Appeal dismissed. 


MADRAS HIGH CODRT. 

Second Civil Appeal No. 92 op 1914. 
November 2, 1915. 

Present: — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

K. SESHAGIRI RAO and others— 
Defendants— Appellants 
versus 

TANGATURI JAGANNADHAM alias 
HANUMANTHA ROW— Plaintiff 

r ESPONDE VT 

Civil Procedure Code {Act I* of 1908), 0. XXXII, 
rr. 12, 12— Decree against minor— Judgment-debtor 
attaining majority before execution — Proceedings in 
execution against guardian ad litem, validity of—Suit to 
set aside sale — Limitation Act {IX of 1908), Sch. I, Art, 
12 . 

Where a Court tahes proceedings wholly without 
jurisdiction a defendant, who is not before the 
Court, can treat them as a nullity and remain 
unaffected by them. [p. 392, col 1.] 

Malkarjun V. Narhari, 26 B. 22^1 (P. C.); 27 I. A. 
216; 2 Bora. L. E. 927; 5 C. W. N. 10; 10 M. L. J. 368, 

referred to. 

In a suit to set aside a sale in execution of a 
decree brought after one year from the dnte of sale 
it appeared that the defendant was a minor at the 
date of the passing of the decree but had attained 
majority when proceedings in execution were taken 
and notice of sucli proceedings was served not on 
him, but on the guardian ad litem: 

Held, (1) that Iho decree could not be treated 
as passed without jurisdiction and that the execution 
proceedings were not void but merely irregular; [p. 
393, col. 1.] 

(2) that the suit to set aside the sale in execution 
not having been brought within one year from the 
date of the sale was barred by Ariicle 12 of the 
first Schedtile of the Limitation Act. [p. 393, col. 1.] 
Ramachari v. Duraisami Pillni, 21 M. 167, Poivys v. 
Mansfield, 6 Sim. 637; 58 E. R. 732; Snoic v. Hole, 15 
Sim. 161; 10 Jur. 3l7; 60 E. R. 578; Davis v. Doteding. 
(1838) 2 Keen 245; 7 L. J. Ch. (n.s.) 169; 48 E. R. 
622, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Guntur, in Appeal Suit No. 400 of 1911, 
preferred against that of the District Munsif 

of Ongole, in Original Suit No, 464 of 1908 
(pauper), 


Messrs. A, Krishnaswamt Aiyar and K, 
Krishnastoamy Aiyangar, for the Appellant. 

Mr. T. Pralcasam, for tlie Re-spondent. 

JUDGMENT. 

Napier, J. — This is an appeal by the de- 
fendant against the decree of the lower 
Appellate Court, holding that the sale of item 
13 in the suit is not binding on the plaint- 
iff on the ground that he was a major 
when the execution proceedings were taken 
against him. The first point taken is that 
a purchaser is entitled to as.sume that when 
an interest is sold everything has been done 
to make it available, and reliance is placed 
on the well-established doctrine that a hona 
fide purchaser at a sale under a Court decree 
which is subsequently reversed is not affected 
by the reversal [Vide the case quoted in 
Krishna Chandni Mandal v. Jogendra Narain 
lion (1)] and also on the principle that where 
an estate has been represented by a person 
hona ide believed to be the true representative, 
the decision will (in some circumstances) 
bind the true representative [Vide General 
Manager of the Ttaj Durblninga v. Maha^ 
rajah Coomar Pamapnt Singh (2)]. The 
latter principle has, in my opinion, no ana- 
logy for there is no question of legal repre- 
sentatives here. While the former doctrine 
is founded not on any question of parties 
but on the right of a stranger to assume 
that a decree given between parties is con- 
clusive of their rights, it cannot be extended 
to cases where the proper parties have not 
been before the Court. The real question 
is^was the plaintiff a party to the suit at 
the time that the decree was given and if 
not, was it the fault of tlie decree-holder 
that he was not ? I lay stress on the posi- 
tion “at the time of the decree”, because 
I am satisfied that if the majority of the 
plaintiff had occurred after the decree we 
could have treated the notice of the exe- 
cution proceedings to the guardian, in- 
stead of to the plaintiff, as a mere 

irregularity on the autliority of the 
Privy Council in Malkarjun v. Narhari 
(3) and the suit would have to be dis- 
missed under Article 12 of the Limitation 

(1) 27Incl Cas. 130; 20C. L.J. 409; 19 C. W. N. 
537 

' i2) U M. 7. A. 605; 17 W. R. 459; 10 H. L. R. 294 
(P. C.); 2 Suth. ?. C. J. 575; 3 Sar. P. C. J. 117: 20 K. 
R. 912. 

(3) 25B.337;27I. A. 216 (P. C.'; 2 Bom L, 11. 
927; 5 C. W. N. 10; 10 M. L. J. 3fiS. 
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Act. Bnt the same case is authority for 
the proposition that where a Court took pro- 
ceedicgs wholly without jurisdiction a de- 
fendant, who was not before the Court, could 
treat them as a nullity and remain un- 
affected by them. He would, therefore, not 
have to set aside the sale and so Article 
12 would not operate in limitation. We 
are asked by Mr. Prakasam to apply the 
analogy of a minor being sued as a major 
or of a minor being represented by a per- 
son not competent to act as a guardian ad 
litem [as to the latter Vide Sham Lai v. 
Ghasita (4) and Gayiesha Roiv v. Tul^a Ram 
Row (5), a decision of the Privy Council], 
In my opinion we should not do so. Courts 
are always jealous of the rights of minors 
and insist on the most scrupulous care being 
taken to see that they are properly repre- 
sented. (Compare the English practice of 
giving a minor an opportunity of attack- 
ing a judgment of foreclosure or on 
a Will obtained against him on attaining 
majority). The question in this case must 
be decided on other considerations. Now it 
is noticeable that Order XXXII, which deals 
with suits by or against minors, is silent 
on this point. Rules 12, 1.3,14 provide the 
course to be followed by a minor plaintiif 
on attaining majority but nothing is said 
about a minor defendant in the same posi- 
tion. Rule 12 provides that the minor plaint- 
iff shall on attaining majority elect. The 
only a.ssistance to be gained from this rule 
is that it suggests that the suit cannot pro- 
ceed in the name of a next friend after the 
minor has attained majority. I do not 
think, however, that this rule is based on 
a law of procedure as to parties. In my 
view, it arises out of the right of a major 
to exercise his own discretion as to whether 
he will continue the suit. Turning to the 
English practice we find that Order XV'I, 
part III, which deals with persons under 
disability is also silent on this point: and 
1 cannot find in any book on practice any 
reference to procedure by way of alteration 
of the record where a minor defendant 


(4) 23 A. 459; A. W. (1901) 147. 

(5) 19 lud. Cas.515i 30 }[. 295; 17 C. W. N. 705; 11 

A. Ij. J. 589; 18 C. L. J. 1; 15 Horn. L. R. 020- I 1 ,M 
L. T. 1; (1913) M. W. N. 575; 25 M. L. J, I50 ([» c )• 
40 1. A. 132, ^ 


attains majority or a lunatic becomes sane 
pending the disposal of the suit, though -the 
practice permits a minor defendant on 
coming of age to apply to amend his defence 
{Vide Daniel’s Chancery Practice, page 114). 

Turning to the English cases, the earliest 
bearing directly on the point is Powys v. 
Mansheld (6). There the minor came of 
age on February 8th. Judgment was given 
against him on February 23rd and a decree 
was drawn upon April 27th treating him as 
an infant and giving a day after majority 
to show cause. The fact of his majority 
was not disclosed, till he made a motion in 
accordance with the permission. The Vice- 
Chancellor after reserving the point held 
that the decree having been passed when be 
was a major, he had no right to show cause. 
It was never even suggested in argument 
that the decree was without jurisdiction. 
The next case is Davis v. Dowding (7), 
wliere a decree was given in a mortgage 
suit in which an infant was a defendant bnt 
with a direction for an enquiry whether it 
would be for the benefit of the infant that 
tlie property should be sold. It was subse- 
quently ascertained that the infant had 
attained majority sometime previous to the 
date of the decree. The mortgagee then 
asked for a sale without an enquiry. The 
Master of the Rolls lield that it was the 
defendant’s own default that lie did not on 
attaining age make a new defence or apply 
for leave to redeem: he, tlierefore, ordered a 
sale as prayed. Here again it was never 
argued that the decree was a nullity. The 
case of Snow v. Hole (8) does support the 
respondent’s contention for there, where 
judgment was given in terms against a 
minor whereas in fact she had attained 
majority, tlie Vice-Chancellor uses the phrase 
I must consider tliere was no decree against 
her”, but in that case notice had been 
.served on the Solicitor for the minor to hear 
judgment: he had returned it to the plaintiff’s 
Solicitor stating that his client had attained 
majority and that he liad no instructions, so 
the notice was bad. In spite of tliat, the 
decree was drawn up as if she had been 
properly served. The Vice-Chancellor gave 

(H) (j Sim. 937: 5S K. R. 732 
l7) (1838) 2 Koon 245; 7 L. J. Ch. (n. s.) 169; 48 
K. R. 622. 

(S) 15 Sim. 101; 10 Jur. 347; 00 E. K. 5(8, 
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her leave to make a new defence but on pay- 
ing costs as it was in the nature of an 
indulgence.” I cannot but regard • his 
order as inconsistent with the view that 
there was no decree against her, and it 
is further to be noted that he did not 
refer to his decision in Poioys v. Mansfield 
(6) clearly taking the other view — the 
report also may be inaccurate. There is, 
therefore, ample authority in England for 
holding that the decree is not without juris- 
diction. 

The only Indian case is Ramackari v. 
Buraisami Pillai (9). There one of the 
defendants was treated as a minor in the mort- 
gage suit though he was a major at his institu- 
tion. The lower Court having returned a find- 
ing that he was aware of the suit from its 
beginning and allowed it to proceed against 
him, he was bound by the decree and could 
not impeach the sale on the decree. That 
is strong authority against the theory of 
nullity. 

In the light of the above decisions I am 
satisfied that whatever rights the respondent 
had to apply to set aside the decree, he cannot 
treat it as made without jurisdiction and 
in consequence his suit is barred by Article 
12. This appeal will, therefore, be allowed 
with costs. 

Sadasiva Aitae, J. — I am also of opinion 
that the decree in Original Suit No. 145 of 1904 
and the execution sale held therein were not 
passed and held without jurisdiction sb far 
as the plaintiff’s interests were concerned. 
I further agree that the present suit to set 
aside the sale is barred by limitation and I 
concur in the order proposed by my learned 
brother. 

Appeal allowed. 

(9) 21 M. 167. 


CALCUTTA HIGH COURT. 

Appbai. from Appellate Decree No. 879 

OF 1914. 

December 21, 1915. 

Present:— Mv. Justice Holmwood and 
Mr. Justice Mullick. 

MOHABARSHA BANKAPUR - Plaintiff 

— Appellant 
versus 

The secretary op STATE for INDIA 
IN COUNCIL — Defendant — Respondent 

Railways Act {IX of 1890), «. 7?, cl. note 

m Form F, signing of, proper nay of-^Rid- Note not 
properhi signed, effect of^Rnilwny Company, liahiliiy 

of—'%gned;' meaning of~Railment, law of, derogation 
from, effect of. 

Tho signing of the name of a principal bj his 
agent, who consigned tlio goods to a Railway with- 
out signing bis own name as agent in a risk note 
in Form Y.is not a sutficient compliance with the pro 
visions of section 72, clause (2), of the Indian 
Railways Act (IX of 1890). [p. 394, ool. 1.] 

The word “signed” in law means the writing of tho 
name of the person who signs it either byliis own 
hand or by the hand of an agent, who must be dis. 
closed and have authority, [p. 394, col 2.] 

The liability of a Railway Company cannot bp 
escaped by reason of a risk note in Form Y signed 
not in accordance with the provisions of the law” fn 
394, col. 2.] ‘ 

Semhle:~Jn contracts (such as risk notcsl which 
derogate from the ordinary law of bailment, parties 
cannot be too careful to carryout the exact provi. 
sions of law. [p. 394, col. 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Murshidabad, dated the 15th 
December 1913, confirming thatof the Munsif, 

first Court, Berhampur, dated the 31st Mav 
1910. 

Babus DwurJca Nath Ghaherhutf y and 

Hemendra Nath Sen, for the Appellant. 

Baba Ram Chandra Mifra, for the Respond- 

ent. 


JUDGMENT. 

Holmwood, J. —This second appeal arises 
out of a suit brought by a moha 3 an of the 

Bombay Presidency against the Secretary of 

State for India in Council in respect of certain 
goods which were lost in transit on one of 
the connected Railways, which carried the 
goods from Beldanga to Benares. The goods 
were silk goods of the value of Rs. 500 and 
the principal defence of the Railway Company 
was that they came under section 75 of the 
Railways Act, IX of 1890, and as they were 
not insured, the Railway was free from all 
liability under the said section. There was a 
farther defence that the sender of the con- 
signment executed a risk note in Form Y speci. 
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ally absolving the Railway Tompany from all 
liability and the package was, therefore, book- 
ed and carried at owner’s risk. 


The Court of first instance found as a fact 
on the first point that the value of the 
contents of the parcel was declared at the 
time of booking as required by section 75 and 
that no insurance charge was demanded on 
behalf of the Railway. On these findings ^of 
fact no appeal was iradeasregards section 75, 
but an appeal was preferred as regards the 
execution of this risk note Y under section 72 
of the Act. The Subordinate Judge, who 
first heard the appeal, held that the Railway 
Company could not succeed and he gave the 
plaintiff Rs. 500 compensation. His deci- 
sion was apparently based on the contention 
that the Railway Administration must show 
that notwithstanding its proper care the 
goods were bona fide lost or destroyed by 
causes over which they had no control. 
That is to say, without any reference to the 
risk note Y he appears to have been prepared 
to treat the Railway Company under the 
ordinary law of bailment without any excep- 
tion even by contract. But the matter coming 
before this Court in second appeal Mr. 
Justice Chapman remanded the case, hold- 
ing that the Subordinate Judge ought to have 
come to a definite finding wliether the risk 
note was genuine or not. lie does not 
appear to have noticed tliat the risk note 
was not signed by anybody and he appears to 
have thought that the name of tlie Marwari, 
the principal, who was all the time in Bombay 
is the signature required by the law. 

It was argued before the Subordinate 
Judge on remand and has been also argued 
before us, and we tiiink rightly argued, that 
in the present case the agent Kundan Mai 
who consigned the goods to tiie Railway did 
not sign his own name on the ri.sk note, lOx- 
hibit C, but the plaintilfs name, lienee there 


,'afi not sufficient compliance with the pro- 
isions of section 72, clause (2). We think 
hat this must prevail on the wording of the 
ection, “An agreement purporting to limit 
hat responsibility shall, in so far ns it 
urports to effect such limitation, he void, 
nless it is in writing signed by or on behalf 
f the person sending or delivering to the 
tail way Administration (he goods . The 
orm which has been approved by the 
lovernor-General inConncil is a printed forru 


and, therefore, there is no binding act of the 
person sending the goods or his agent 
except the signature, and when there is no 
signature it cannot he said that there is a 
binding agreement to limit the respoasibility. 
In this case it is obvious that there is 
no signature. The agent Kundal Mai, instead 
of signing his own name and stating that he 
signed on behalf of Mohabarsha Bankapur 
his principal, simply wrote Maharana Sha. 
It is not even the correct name of his prin- 
cipal. Supposing agency had in the meantime 
determined, it would have been impos-sible 
for the principal to prove that the agency had 
cea.sed inasmuch as the agent’s name does 
not appear and he could only have been held 
liable because his own name appeared. He 
could have at once rid himself of the liability 
by showing that he did not sign the docu- 
ment. In contracts of this nature which 
derogate from the ordinary law of bailment, 
the parties cannot be too careful to carry out 
the exact provisions of the law. When the 
law says signed”, it means the writing of the 
^ame of the person who signs it either by his 
Jown band or by the hand of an agent, who 
‘must be disclosed and have authority. In 
;this case the writing was not executed at all 
in our opinion, and the result is that the Rail- 
way Company’s liability cannot be e.scaped by 
reason of this alleged ri«k note in Form Y. 

The decree of the Subordinate Judge must 
be set aside and the plaintiff’s suit must be 
decreed for the amount allowed by the first 
Subordinate Judge, namely five hundred 
rupees, with costs in all Courts. 

MrLLicK, J. — I agree that in the circum- 
stances of this case there was not a sufficient 
and proper signing of the risk note. 

Appeal alloiced. 
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COURT OF THE BOARD OP REVENUE, 
UNITED PROVINCES. 

Revenue Petition No. 18 op 1912-13 op 
Allahabad District, 

July 24, 1913. 

Present: — Mr. Baillie, S. M. 
Musammat IBAD-UN-NISSA BIBI — 
Plaintiff — Appellant 
• versus 

DALGANJAN SINGH— Defendant- 

Respondent. 

Agra Temncy Act {II of 1901), 5S. 58, 34 Ljectment, 

suit for— Grove— Land. 

A suit foi* ejectment under section 58 of the 
Tenancy Act does not lie against a grove-holdpr wlio 
pays no rent for the grove nor does section 34 
apply to such a suit, as it applies only to land and 
a grove is not land within the meaning of the Act, 

Second appeal from the order of the Com- 
missioner of the Allahabad Division, dated the 
30th October 1912, reversing that of the 
Assistant Collector, Allahabad District, in 
a case of ejectment. 

JUDGMENT.— The land in question has 
been found to be grove and to have been held 
■without payment of rent. These findings of 
fact are not now open to dispute. In these 
circumstances I do not consider that the suit 
for ejectment under section 58 can lie. Such 
a suit lies against a tenant and a person 
may be a tenant either by holding^ under a 
contract to pay a rent or by being liable for 
rent under section 34. Section .14 does not 
apply to the area in question, as it is grove 

and not "land” within the definition of the Act 
and there is no contract in regard to rent. 
The Commissioner’s decision is correct. 

The appeal is dismissed with costs on 

appellant. 

Appeal dismissed. 


MO0ESH CHANDRA ADDT V. PANCHU MDDALI. 

CALCUTTA HIGH COURT. 

Rule Nisi No. 662 of 1915. 
December 22, 1915. 

Present:— Mr. Justice D. Chattevjee and 
Mr. Justice Beachcroft. 

MOHESH CHANDRA ADDY— Plaintiff 

— Petitioner 

versus 

PANCHU MUDALI— Defendant- 

Opposite Party. 

Yakalatnama, occejilance ol, if cndoriiement necessary 
— Chil Procedure Code (Act ]' of 1908), 0. Ill, r. 4— 
Calcutta High Court Rules and Circulars of 1910, 
r. 45 (c) —Pleader, uitpen ranee by, loithouf endorsing ac- 
aptunce on vakalatiiama effect of~Afftduvit in qualified 
form, value of—Special power-offottoTneg, presumption 
of genuineness of — Kcidencc Act {I of 1872), 85-— 

Registration of special pnicer-offadornetj, if necessary. 

Per D. Chafferjee, J.— Tliough there is no provision 
in the Registration Act which makes registration of 
a special power-of-nttorney compulsory, a Court 
is not bound to presume its genuineness unless it is 
registered, [p. 396, col. 1.] 

Order III, rule 4, of the Civil Procedure Code, 1908, 
docs not require that the acceptance of a vakalat- 
nama should be ir. writing, [p. 397, col. 1.] 

Shama Prosad Chose v. Taki Mallik, 5 C. W. N. 816, 
followed. 

Therefore, an appearance or act by a Pleader 
named in the vakalntnani'i, if allowed by the Court 
expressly or bv implication, is valid and operative, 
[p. 397, col. 1.] 

Rule 45 (c) of the Calcutta High Court Rules and Cir« 
culars published in 1910sliould be fully complied 
with bv a Pleader in the Mofussil who first accepts 
a vakalatnama, and all subsequent acceptances 
must bo made by cudorsoments made iu the presence 
of the Oonre or the sheristodar or the Bench O.iicer 
and dated, jjrovided, all tlic Pleaders so accepting 
a vaknlatniima are named in it. [p. 397, col. 
!•] 

Per Beachcroft, J . — Rule A') (e) of the High Court 
Rules and Circulars published in 1910 has not the 
effect of making accei)t'incc in writing obligatory 
by a Pleader accepting a vakalatnama. [p. 398, col. 1.] 

There may be an acceptance, as between party and 
Pleader, other than in writing, but the Court before 
which the Pleader practises ought to insist on the 
rule 45 (e) being observed, before it allows him to 
plead, [j). 398, col. 1.] 

An affidavit in the qualified form “the facts stated 
are true to the best of my knowledge ’ without any 
information as to the sonree of the knowledge, is 
useless as evidence of any particular fact stated, [p. 

395, col. 2.] 

Rule against the order of the Court of the 
Munsif, .second Court, Purl, exercising the 
powers of a Court of biuall Causes. 

Babu Sahja Charun Sinha, for the Peti- 
tioner, 
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JUDGMENT. 

D. Chatterjee, J. — The whole trouble in 
this case is due to a misunderstanding and 
some uncertainty of practice in the acceptance 
of vakalatnamam the moffusil. 

The facts are that the petitioner filed a 
suit in the Small Cause Court at Puri in 
charge of the Second Munsif and engaged 
three Pleaders, Babus Puma Chandra Addy, 
Raj Kishor Das and Jogendra Chandra 
Mitra. Babu Puma Chandra accepted the 
vakalahiama by endorsing his name on its 
back as usual. The two other Pleaders 
did not sign the lakalatnama. On the 
date of hearing Babu Jogendra Chandra 
signed the hnjira of witnesses and Babu 
Raj Kishor attempted to conduct the case 
by offering to examine the witne.sses. There 
is some difference between the petitioner 
and the learned Munsif as to what then 
took place. The learned ilunsif says he 
askei Raj Kishor Babu to accept the 
vakahfnnma on the record, the petitioner 
says Raj Ki.^hore was asked to file a fresh 
rakalolnnmu I take the facts as stated 
by the learned ilunsif to be correct, es- 
pecially as there is no affidavit by tlie Pleader 
and the kfirpiirila:, who swears the affidavit, 
does not know Englisli and could nut I'.ave 
understood what was said. But I cannot 
conceive why Raj Kishor Babu should have 
allowed tlie case to he disrni.vsed for 
default, unless he misunderstood the order 
of tlie Court and thought that he was 
required to file a fresh rakalatnama which 
he could not do as his client was absent. 
As it is, I tliink there was some such 
mistake and the case was dismissed for 
default and Balm Jogendra Nath who had 
tiled tlio /n/jVm without signing the vakalnf- 
7 iama was given a notice to show cause why 
he should not be proceeded against under the 
Legal Practitioners Act. There was tiien 
an application for re-hearing, but that al.so 
ultimately failed as on the date of heai’ing 
an application for postponement was made 
by the agent of the client acting under 
a special powor-of-attorney wliich was 
not registered. There is no pi‘(>\ision in 
the Registration Act which makes the 
registration of a special power-of-altorney 
compulsory, Imt the Court is not bound to 
presume its genuineness unless it is regis- 
tered: see section 85 of the Evidence 


Act, and the learned Munsif was within bis 
rights in refusing to act upon the applica- 
tion of the agent. As regards the acceptance 
of vakalatnamas the practice in the High 
Court is that one or more akils endorse 
their acceptance on the rakalatnama before 
it is filed, and if any other Vakil named in 
the rakalatnama wants to accept it later 
he makes his endorsement before the Deputy 
Registrar or his assistant and the endorse- 
ment is initialled by the said officers and 
dated. Vakils who are engaged later gener- 
ally endorse their acceptance when the 
record is in the Bench, but many Vakils 
work without endorsing their acceptance 
unless the omission is brought to their 
notice. 

Order III, rule 4, of the Civil Procedure 
Code, does not expressly say that the accept- 
ance of the rakalatnama should be in 
writing and it was held by Banerjee, J,, in 
1901 in the case of Shania Pmad Ghose v. 
Taki Mallik (1), that under similar pro- 
visions of section 89 of the old Code, no 
writing was neces^sary for the acceptance of 
a rakalafuama and it was sufficient if the 
Vakil acting was named as one of those 
authorised in the body of the rakalafuama. 
Thi.s matter came before tlie English Com- 
mittce of thi.s Court in April 1910 upon 
a reference from the District Judge of 
Khulna and the learned Judges (Sir Lawrence 
Jenkins, C. J., Harington, J., Brett, J., 
ilookerjee, J., and Carnduff, J.,) directed the 
Registrar to say that Order III, rule 4 , 
doe.s not require the acceptance of a 
rakidatnama to be in writing. The matter 
came up again in 1914 upon a reference 
from the District Judge of Tipperah and 
the same answer was given. The letter 
of the Registrar in tliat case is printed in 
19 0. W. N. xxvi. The tile shows that 
Rule 45 (e) of tl'e High Court Rules 
and Circulars piiblislied in 1910 was refer- 
red to by the District Judge. It appears, 
however, from eiuiuiries made from the 
Ri'gistrar of the Appellate Side that the 
answer was given in accordance with the 
precedent in the Khulna case, without 
jilufiiig the matter before the English 
Committee again. The next reference was 
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by the District Judge of Cuttack in 1915, 
made in consequence of a representation from 
tbe Puri Bar Association objecting to an 
order of the 2nd Munsifof Puri directing 
that every acceptance of vakalatnama must 
be in compliance with rule 45 (e), Chapter 
XI, page 301, Yolume 1, General Rules and 
Circular Orders (Edition 1910), whether 
it is before or after the oakalatnama is filed, 
and the same answer was given directing 
that in case of a subsequent acceptance by a 
new Pleader of a vakalatnama previously 
filed by another Pleader, the date of the 
acceptance should be added. This answer 
was also given by the Registrar on the 
authority of the Khulna case without any 
fresh consideration by the English Com- 
mittee. All these references, however, deal 
with the case of several acceptances of the 
same vakalatnama by several Pleaders at 
difierent times, and none of them deals 
with the case of a Pleader acting without 
accepting the vakalatnama in writing. I 
think that Order III, rule 4, Civil Procedure 
Code, does not require that the acceptance of 
&mkalatnama should be in writing. 

An appearance or act, therefore, by a Pleader 
named in the vakalatnama would, if allowed 
by the Court expressly or by implication, be 
valid and operative. The High Court Rule, 
however, was made to be followed and is a 
salutary rule prescribed for safeguardingthe 
interests of litigants and should certainly be 
followed in the7no#mHnthe manner indicated 
by tbe construction placed on the same in 
the answers to the several references. It must 
be fully complied with by the Pleader who 

4 

first accepts the vakalatnama and all sub- 
sequent acceptances must be made by endorse- 
ments made in the presence of the Court 

or the sheristadar or the Bench Officer and 

• 

dated, provided, of course, all the Pleaders so 
accepting a vakalatnama are named in it. 
Courts in the mofftisil must be specially careful 
in enforcing this rule in cases of compromise 
and withdrawal of cases and withdrawal of 
money and documents. 

There was evidently a misconception in 
this case. Raj Kishor Babu retired as he 
probably thought he was required to file a 
fresh vakalatnama which he was not in a 
position to do and the learned Munsif held 
that “Babu Jogendra Nath who had filed 
the hajira had no authority from the 
plaintiff to file the same.^’ As I have 


shown above Babu Jogendra Nath had 
been duly authorised by the -.akalatnama 
to represent the plaintiff and had signified 
his acceptance of the same by acting as 
aforesaid and would presumably have put 
down his signature on the vakalatnama if the 
omission had been brought to his notice. I, 
therefore, make the Rule absolute and direct 
that tbe case be restored to the file and tried 
in due course of law. 

Beachcropt, J. — The petitioner obtained 
this Rule mainly on the strength of allega- 
tions in the affidavit to the effect that the 
learned Munsif sitting as Judge of the 
Small Cause Court would not allow his 
Pleader Babu Raj Kishor Uas to examine 
his witnesses, as the Pleader had not accepted 
the vakalatnama already filed, and directed 
the Pleader to file a fresh vakalatnama, 
which the Pleader was unable to do in the 
absence of the petitioner, in consequence 
of which the suit was dismissed for default. 
In support of the Rule it has been argued 
that Order III, rule 4, of the Civil Proce- 
dure Code does not require the acceptance 
of the Pleader to be in writing. In addition 
to the opinion expressed by Banerjee, J., in 
Shama Prosad Ghosr- v. Taki Mallik (1), to 
the effect that acceptance need not be in 
writing reliance was placed on an article 
in volume XIX of the Calcutta Weekly Notes, 
page xxvi, in which it was alleged, quoting the 
letter of the Registrar of tlie Appellate Side of 
this Court, that the High Court refused to 
accept a recommendation of the Distrirt 
Judge of Tipperaii that all the Pleaders who 
wished to appear in a case must sign tlie 
vakalatnama before it is filed in Court. In 

fact it appears that the recommendation of 
the District Judge of Tipperah was not 
brought to the notice of the Judges, but was 
dealt with by the Registrar on the 
precedent of an answer given to the District 
Judge of Khulna in IblO. On that occa- 
sion an enquiry by the District Judge 
was considered by the English Com- 
mittee and an answer was sent based on 
the opinion expressed by Banerjee, J. It 
does not appear, however, that any reference 
was made to rule 45 (e) in Chapter XI of 
the Court’s General Rules and Circular Orders, 
a rule which had been made subsequently 
to the decision of Shama Prosad Ghosc v 
Taki Mallik {!). 

That rule requires that a Pleader accept^ 
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ing: a vakalatnama shall note on it the 
name of the person from whom it has 
been received, with an endorsement to the 
effect that he is satisfied that the person 
from whom he received it is either the 
party himself or a certificated mukhtar 
or one who has been authorised by the 
party to deliver it to him, as the case may 
be. The learned jMunsif appears to be of 
opinion that tho introduction of this rule 
has had the effect of making acceptance in 
writing obligatory by a Pleader accepting a 
vakalatnama. I do not think that that 
is the effect of the rule. I am of opinion 
that there can still be an acceptance by 
the Pleader other than in writing. But 
if the Court ha.s, in the exercise of its poAvers, 
framed certain rules which must be 
observed by Pleaders, a Pleader who does 
not conform to those rules ought not to 
be heard. Although there may be an 
acceptance, as between party and Pleader, 
other than in writing, if the rules require 
that a Pleader is to sign the vakalatnama 
or make any particular endorsement on 
it, the Court before which the Pleader 
practises ought to insist on the rule 
being observed, before it allows him to 
plead. 

Coming to the facts of this particular 
case I am certainly not prepared to accept 
the allegation that the Mun.sif asked the 
Pleader to file a fresh rakalafnama. The 
learned Mun.sif has sent an account of 
what happened, riz., that he asked the 
Pleader if he had accepted the rakalafnama 
already filed, the Pleader replied that he had 
not, the Munsif then told tlu* Pleader that if be 
accepted it he might appear, otlierwi.se not, 
and the Pleader did not accept the rahifat- 
nama. I will a.'^siintc in favour of the 
petitioner that when tiic Munsif speaks of 
acceptance ho refers to tho making of such 
endorsements as are required by rule I-'’) (o) 
already referi'ed to. 

The JIunsif's account c>f what happened 
concludes the matter. But in any ease 
even if the i^lunsif had not denied the 
allegation in the alliilavif, (Iiei** would be 
nothing before us to justify the view that 
the Munsif had asked foi* a fresh vakulat^ 
llama. The allidavit is swoi'ii by a person 
Avho does not know Kiiglish, while the 
CODWsation in (hun t t^ 'k phx'c in iinglisb, 


and the affidavit is in the qualified form 
“the facts stated are true to the best of my 
knowledge,” without any information as 
to the source of the knowledge. Affidavits 
thus qualified are constantly being made and 
it is as constantly pointed out that the quali- 
fication renders the affidavit useless as 
evidence of any particular fact. 

Nor am I prepared to take the view that 
the Pleader misunderstood what tbe 
learned Munsif said. The Pleader himself 
does not say so. I know that there is a 
general objection among tbe members of the 
profession to swearing affidavits, an objec- 
tion for which in many cases there is no 
justification. I can well understand a 
Pleader objecting to swear an affidavit if 
that involves his alleging facts Avhich throw 
discredit on the conduct or work of a 
judicial officer in whose Court he has to 
practise, but I do not see what considerations 
can stand in the way of his saying, if true^ 
that he was mistaken in what tbe judicial 
officer said. Now far from there being 
any misunderstanding in this case, there 
is every reason for thinking that the 
Munsif wanted tbe Pleader to make the 
endorsement required by rule 45 (e) and 
that the Pleader deliberately refused to 
make it. 

It is clear from tbe papers before us 
that tbe Munsif has been trying to enforce 
the complete observance of the rule not 
only by tbe first Pleader accepting a ra^:a- 
hinama^ but by those appearing on the 
strength of tbe original vakalatnama at * 
sub.seqnent stages of tbe cn.se, while the 
members of the Bar have maintained the 
position that after tbe first endorsement, 
a mere endorsement of acceptance is suffi- 
cient in tbe case of Pleaders subsequently 
appearing and there is no doubt that there 
was, for I understand that tbe learned 
Munsif has been transferred, considerable 
friction between him and the members of 
tbe Bar. It is not necessary, nor have we 
the materials, to attempt to apportion tbe 
blame for this state of affairs, but appar- 
ently both sides held their ground, and 
1 believe the present incident was merely 
an outcome of this difference of opinion. 
Incidentally I m^y observe that this state 
of things led to a reference by the 
T)i,.tri'*t Judge to tliis Court, which was 
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unfortunately disposed of by the Registrar 
on the authority of the reply given to 
the District Judge of Khulna, though the 
point referred was an entirely new one. 

It is not necessary in the present case 
to decide which of the two views of rule 
45 (e) advanced is the correct one, though 
there is something to be said in favour 
of both. 

What does concern us in the present case 
is whether we ought to interfere with the 
order dismissing the suit. It is true, no 
dpubt, that we have on the one hand an 
affidavit giving a garbled account by a 
person who was not in a position to under- 
stand what actually took place -perhaps he 
was misled. On the other hand it is hardly 
fair to make the litigant suffer for a difference 
of opinion between the Court and the 
Pleader as to the latter’s duties. 

I, therefore, agree to the order proposed 
by my learned brother. 

Rule made absolute. 


COURT OP THE BOARD OF REYENUB, 
UNITED PROVINCES. 

Revenue Petition No. 40 oe 1914-15 of 

Etawak District. 

Aueust 23, 1915. 

Present: ~Mv. Holrrvs, S. M., and 
Mr. Campbell. J M. 

IHARGOBIND and others— Plaintiffs— 

AI’FELLANTS 

verswi 

TULSI AND others— Defend.ants— 

Respondents. 

Ayra Tenancy Act (11 uf 190U» tl — SuhAcuae con- 
tinued fur tii'oyeors—Occapancy riylitn, acquisition of — 
Feriudf if Uicluded. 

A sub-lease was originally given for one year 
and then continued for anotlior year: 

Held, that the whole period should be considered 
to be the time for which the land was sub-lut in con- 
travciitiou of tlic provisions of the Tenancy Act and, 
therefore, should be excluded from the period of 
twelve years necessary for rights of occupancy. 

Second appeal from the order of the Com- 
missioner, Allahabad Division, dated the 4th 
February 1915, reversing that of the Assistant 


JASPaT RAl V. DEVI DATAL. 

Collector, Etawah District, in a case of 
ejectment. 

JUDGMENT. 

Holms, S. M . — {August 22nf?, 1915.)— The 

Additional Commissioner has not referred to 
Mnsamviat KisJian Devi V. Ram Kishaii (I), 
which probably bad not been published when 
he wrote his judgment. 

In the present case both sides admit that 
the only evidence is the patwarPs statement, 
who says that Dinanath was sub tenant in 
1320 FasJi for two years. A sub-ienant i.s 
ordinarily a tenant from year to year, and 
on the pahearPs statement alone I am not 
prepared to hold that Dinanath was given 
the sub-tenancy from the beginning of 1319 
originally for two yeans. The Additional 
Commissioner makes a distinction between a 
case in which a definite sub-lease for two 
years was given originally and a case like 
the present in which a sub-lease for one 
year was given originally and then conti- 
nued for another yefir. It seems to me that 
in the latter case also the whole two years 
during which the land was sub-let should 
be considered to be the time for which the 
land was sub let in contravention of the pro- 
visions of the Act, and should accordingly 
be excluded under the second proviso to 
section 11 from the period of twelve years 
necessary for rights of occupancy. 

I would set aside the order of the Ad- 
ditional CommivSsioner and restore that of 
the A.ssistant Collector, respondent paying 
costs throughout. 

Campbell, J. M.— I agree. 

Apptal allowed. 

(1) Selected Doc’isioi) No. lo of 1914. 


ALLAHABAD HIGH COURT. 

First Civib Appeal No. 199 of j914. 
December 15, 1915. 

Present: - Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Raliqup. 

JASPAT HAI AND another— Defenuant.s— 

AI'PELLANTS 

versus 

DEVI DAYAL and others— Plaintiffs — 

Respondents. 

Evidence Art (/ vf 1872), s. 65 (c)— Secondary evi- 
dence — L'iss of iloc"'n<'iit—Dnfij ‘fCon.q in ad.nifiina 
secondary ei 
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A Court should be very strict, before admitting 
secondary evidence , in insisting on strict proof of 
the loss of a document like a mortgage-deed or a 
special power-of-nttomey authorising the creation 
of a mortgage, [p. 400, col. 1.] 

First appeal from the decision of the Addi- 
tional Subordinate Judge of Benares, dated 
the 23th February 1914. 

The Hon’ble Dr. Tej Bahadur Sapni, for 
the Appellant. 

Mr. B. E. O’Conor, for the Respondents. 

JUDGMENT. — This appeal arises out of a 
suit on foot of a mortgage dated the 31st of 
January 1901. The mortgage is alleged to 
have been executed by one Jivvan Mai as 
special attorney of Diwan Duni Ohand in 
favour of Tara Chand. The plaintiffs are the 
sons of Tara Chand and one Nihal Chand 
(a cousin), who claims to be interested in the 
mortgage as having belonged to the .same 
family as Tara Chand. The defendants are 
the minor sons of Duni Chand. The 
Court below has granted a decree. The 
defendants have appealed. Three points 
have been taken: hrsf, that the plaintiffs 
have failed to prove the loss of the special 
power-of-attorney in such a way as to 
justify the Court in receiving secondary evi- 
dence; secondly, that even if secondary evi- 
dence was admissible the evidence produced 
was insufficient to prove a power in Jiwan 
Mai of mortgaging property in suit, and 
thinUij, that the property being ivaqf neither 
Duni Chand nor his attorney Jiwan ^lal were 
entitled to mortgage or charge the property. 

Sufficient care is in many cases not taken 
to produce original documents, and, in our 
opinion, the Courts should be very .strict be- 
fore admitting secondary evidence in insi.st- 
ing on sti-ict proof of tlie loss of a document 
like a mortgage or a special power-of-aitorney 
authorising the creation of a mortgage. The 
desirability of insisting as far as possible on 
production of tlie originals of sncli documents 
is obvious. However, after a careful con- 
sideration of the evidence we are not prepared 
to disagree with the Court below in its timl- 
iiig that the original power-of attorney was 
lost and could not be produced. 

Nihal Chand liimself purported to give 
secondary evidence of tlie contents of tlie 
document. He .says lie was present when it 
was executed, that it gave power to Jiwan Mai 
to 'mortgage the house and shops at Benares 


to secure the sum of Rs. 7,307. He states 
that he read and saw the power-of-attorney and 
knew the conditions laid down in it. Nihal 
Chand is, no doubt, an interested witness; and 
if his evidence stood alone we might find 
some difficulty in acting upon it. The scribe 
Amir Chand was also produced — he had 
a register which he keeps under the Rules of 
the Punjab Chief Court, which shows that a 
power of -attorney was executed at the time 
alleged by Duni Chand in favour of Jiwan- 
mal and that it authorised the attorney to 
make a mortgage of property in Benares and 
also power to have the mortgage-deed regis- 
tered. Muhammad Sharif, who was a clerk 
of a Pleader in Benares, deposes to having 
seen the power-of-attorney before the draft 
of the mortgage in suit was prepared. His 
master was Pleader for Duni Chand at the 
time of the mortgage and be is nowPleader for 
his sons, the defendants. A clerk in the office 
of Sub-Registrar of Wazirabad in the Punjab 
was examined on commission and he produced 
an extract which shows that a special power- 
of-attorney was presented for authentication 
on a Tuesday in November in the year 1900. 
The extract of the nature of the document 
is as follows- This special power-of-attor- 
ney was executed as special power-of-attorney 
for the production of a mortgage-deed in 
respect of a house and shops for registration 
in the office of the Sub-Registrar of Benares, 
dated the 27th of November 1900.” At 
first sight thi.s extract seems rather against 
the plaintiffs than in their favour. A 
power-of-attorney authorising a donee to 
register a document is a very different thing 
from a power-of-attorney authorising the 
donee to Iiypotliecate property. At first 
sight also it would seem that this extract is 
somewhat inconsistent with the oral evi- 
dence. Further consideration, however, shows 
(hat the evidence is not necessarily 
inconsistent. The chief object of getting the 
power-of-attorney authenticated at Wazirabad 
was that the Sub-Registrar of Benares 
would act upon it when the mortgage was 
presented for registration. It must be 
remeinltered that in respect of this mortgage 
and in respect of this power-of-attorney no 
mortgage of property was intended to be 
registered in Wazirabad. There are three 
other documents on the record which we 
think are strong corroboration of the plaint- 
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iff 8 case. For the purposes of consideration 
of the evidence to which we are about to 
refer, we may state the issue to be whether 
or not Jiwan Mai had power to mortgage the 
property in Benares. It is common case 
that there was about the date of this mort- 
gage a decree against Duni Chand in the 
Punjab Court for Rs. 14.232. It is also 

the common case of both sides that there 
was about the same time as the alleged 
mortgage another mortgage of property in 
the Punjab. On the 2^th of iSovember 
a receipt was filed in the Punjab District 
Judge’s Court in which it is stated that the 
decree (to which we have just referred) to 
the extent of Rs. 7,000 had been discharged 
bythe judgment-debtor (i.e., Duni Chaiid) 

by making a mortgage of seven houses and six 
shops. This clearly refers to the mortgage 
of the Punjab property. On the 26th of 
February UOl there is a similar receipt 
filed m the Punjab District Judge’s Court, 
in which It is stated that the balance of the 
decree amounting to Rs. 7,232 has been 
discharged by the judgment debtor mort- 
gaging a house and shops at Benares. It 
thus appears that Duni Chand’s decretal 
debt was discharged by a mortgage about 26 
days after the date of the mortgage now 
in suit. It is not contended that Duni Chand 
made any other mortgage. If Duni Chand’s 
debt was discharged by the mortgage that 
Jiwan Mai purported to make as special 
attorney, the strong probabilities are that 
Duni Chand had authorised the making of 
the mortgage which satisfied his debt. Duni 
Chand got the benefit of the money advanced. 
Considering the evidence as a whole and in 
particular the documents to which we have 
referred, we think that the secondary evi- 
dence of the power-of -attorney is sufficient. 

On the last question, namely, the nature of 
the property and the power of Duni Chand 
to mortgage it, we agree with the finding 

of the Court below as well as with his 

reasons. 

The result is that the appeal fails and is 
dismissed with costs, including in this Court 
fees on the higher scale. ^Ye extend the 
time to SIX months from this date. 

Appeal dismissed. 


MADRAS HICtH COURT. 

Civil Revision Rktition No. 200 of 1915. 

November 12, 1915. 

Present: -Mr. Justice Srinivasa Aiyangar 
(tOPALA AIY^AR and another — 

Dependants— Petjtionrrs 


O i" NTiFP- R espondent. 

Specijic rerfonmnce-Contrucf to ,eU hmds-Deci-ee 
JumgUine lor payoieni oj im-rhasc-money-Confirm. 
aUono! decree hyAppcllah Court, effect of- Appellate 

fTl r rlrZ.''"' >‘"‘<^-(^‘^>1 P‘ocedure Code 

{Act I o/190S),*.15I,O. ,Y£7. ,•.3.1. 

A Court wliicli p.isses a decree for speciOc perfor- 
manoe ofa contract to sell lands has no power to 
extend the time fixed for payment of tlio purchase, 
.uoncy nor can an Appdatc Court do so 
either under section 151 or under Order Xhl, rule 33, 
Civil Proeeduro Code. [p. tOI, eol, 2, p. 402, col. ].] 

nainaswami Kone V. Sundnra Ki>nc,Sl M. 28- 17 M 

L. J. 4Io; 3 Jl. L. T. 26; 2Ioitleen Knppai v. Ponnu. 

im'amtf Pdlni, 26 Ind. Cus 63; 1 L. W. 882- 16 M L T 
430, followed. ’ iOM.u i. 

confirmation by an Appellate Court of an 
onpnal decree for specific performance does not 

ill that decree. 

[p. 402 f col. l.J 


mition, under section 115 of Act V of 
I90S, praying the High Court to revise 
the order of the Court of tlie Temporary 
Subordinate Judge of Trichinopoly, in Civil 
Miscellaneous Petition No. d-15 of 1914 in 
Appeal Suit No. 402 of 1913, preferred 
against the decree of the Court of the Dis- 
trict Munsif of Srirangam, in Original Suit 
No. 52 of 1912. 

Air. T. V. Mntliuh'irhnu 
Petitioners. 

il r . A. S rira n g a cJi aria r, 

ent. 


Aii/ar, for the 
for the Respond- 


JUDGMENT.-In this c.ise the Subordi- 
nate Judge has extended the time for the 
payment of the price of certain land.s, in 
respect of wliich specific performance had 
been asked for by way of a conveyance from 
the defendant to the plaintiff. The only 
t\^o sections to which he refei’S as giving 
him the power are sections 151 and Order 
XLI, rule 33, of tlie Civil Procedure Code. I 
do not think that either of tlie two sections 
can apply to a case of this sort. In Pama- 
sicami Anne v. Sendara Kune (1) where the 
decree »»as practicallj' in the same terms as 
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the present one, this Court held that the 
Court which passed the decree had no power 
to extend the time, much less any Appellate 
Court. A similar decision was arrived at in 
Moideen Kuppai v. Ponnusu‘amv Pillai (2). 
It is contended for the respondent that, 
because the original decree was confirmed 
in appeal, the plaintiff had one month’s time 
from the date of the appellate decree. 1 
am unable to agree with this propo.sition, 
because the confirmation by the Appellate 
Court of the original decree is a confirmation 
of all its terms, and does not mean that the 
plaintiff has one month from the date of the 
confirmation of that oecree by the Appellate 
Court. It is also to be noted that the first 
Court’s decree fixed a particular date before 
which the money is to be paid. In this case, 
as is further pointed out, the money was 
not offered till long after one month from the 
date of the appellate decree. The respondent 
relies on Sait'dji Boldjuuo Deshmukh v. 
SakhaM Ahnaram SIk'I (H) for the position 
that the confirmation of the original decree by 
an Appellate Court, as a matter of course, ex- 
tends the time which is fixed for payment 
in that decree. If that is the effect of that 
decision, I am unable to agree and I pre- 
fer to follow the decisions of this Court in 
PamaswamiKoney. SundaraKone (1) andMof- 
deen Kuppai v. Ponnuswaviy Pillai (2). The 
order of the lower Court is, therefore, re- 
versed and the application for extension of 
time must be dismissed. The petitioners are 
entitled to their costs both here and in the 
lower Court. 

Petition alloiveil. 

(2) 26 liul Cas. 63; 1 L. W. 882; JG M. L. T. 430. 

(3) 20 Iml Cas. 7r;4; 1C bom. L. K.778; 39 B. 175. 


CALCUTTA .HIGH COURT. 

* Rule Nisi Ho. 902 of 1914. 

January 17, 1916, 

Present'.’— Mr. Justice D. Ohatterjee and 
Mr. Justice Be’achcroft. 

UPENDRA CHANDRA DE-Defendant— 

Petitioner 

versus 

GIRISH CHANDRA DE -Plaintiff- 

Opposite Party. 

Civil Procedure Code {Act V of 1908), g. 116, 

0. XXIU, r. I— Withdrawal of suit with liberty to bring 
fresh suit, order for-Plaint not defective, effect cf. 

Where a lower Appellate Com't made an order 
allowing an appellant to withdraw his suit with 
liberty to bring a fresh suit on a petition^ alleging 
that some persons not named in the petition were 
necessary parties but had not been made parties, 
and it could not be shown from the record that tho 
plaint was, in reality, defective: 

Held, that the order could not be sustained as it 
was not justified upon tho record. 

Rule against the order of the Sub-Judge, 
2nd Court, Mymensiiigb, in Appeal No. 911 

of 1913. 

IJabu Bireyidi'a Kuviar De, for the Peti- 
tioner. 

Babu Biraj Mohun Mojumdar (for the De- 
puty Registrar) and Babu ,7atindra Mohan 
Chowdliunj^ for the Opposite Party, 

JUDGMENT.— At the hearing of an 
appeal in the lower Appellate Court an 
application was made by the appellant to 
withdraw from the suit on the allegation 
that other persons not named in the petition 
were necessary parties. The respondent was 
not found upon being called and the learned 
Judge at once made an order allowing the 
appellant to withdraw the suit with liberty 
to bring a fresh suit. 

It is contended before us that the order 
was without jurisdiction as there was no 
evidence upon which the Court could have 
acted and the learned Vakil for the opposite 
party has not been able to show from the 
record that the plaint was, in reality, defec- 
tive. We think that the order was not 
justified upon the record and must be set 
aside. 

Tlie Rule is made absolute and the case is 
sent back to the lower Appellate Court so 
flint the appeal may be heard in due course 

of law. 

The petitioner is entitled to his costs in 
this Court. We assess the hearing fee at one 
gold miiln'i'. 


Puh made ahsolute, 
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PRIVY COUNCIL. 

Appeal fbom .the, Bombay High Court. 

■ November 26/1015. 

Persen ^; — Viscount Haldane (Ijord Chancel- 
lor), Lord Patmoor, Lord Wrenbury, Sir 
John Edi?e and Mr. Ameer Ali. 

NAGINDAS BHUGWANDAS — Plaintiff 

— Appellant 

VBTStlS 

BACHOO HURKISSONDAS-Defendant 

— Respondent. 

Bindii Law —Adopted son, status of. 

* 

Under the Hindu Law an adopted son occupies the 
same position in the family of the adopter as a na- 
tural-bom sen, except in mattera relating to marriage 
and to competition between an adopted son and a 
subsequently bom legitimate son to tho same father, 
[p. 408, col. 1.] 

Authorities on the position of an adopted son 
according to the Hindu Law reviewed, [p. 407, col. 1.] 

Raghuhanuml Doss v. Sadhu Charan Doss, 4 C. 425; 
3 C. L. R. .'334; 2 Sliomo L. R. 113, dissented from. 

Tara Mohun Bhutfacharjee v. Kripa Moyee Dehia, 9 
W. R. 423; Dnwnath Mukerjee v. Qopal Churn 
Mukerjee, 8 C. L. R. 57 at p. 62; 9 0. L. R. 379; Raja 
V. Suhharaya, 7 M. 253; Sumhoo Chunde<- Chowdkry y. 

3 Knapp 55 at p. 60; 12 E. R. 568; 1 
Suth. P. C. J. 25; PadmakumariDehi v. Court ofWards, 
I. A. 229; 8 C. 302; 4 Sar. P. C. J. 285; 6 Ind. Jur. 
148 and Kali Komul Mozumdar v. Uma Shunker 

Moiira, 10 I. A. 138; 13 C. L. R. 379; 10 0.232-7 Ind. 
Jur. 553; 4 Sar. P. 0. J. 458, reviewed and approved. 

Appeal from a judgment and decree of the 
Bombay High Court, dated February 2, 1914, 
varying those of the High Court on 
its original jurisdiction, dated November 13, 

1913. 

PACTS,— One Nagardas Shobhagdas died 
in 1893 leaving him surviving two sons, 
Bhugwandas Nagardas and Hurkissondas 
Nagardas, who remained joint. Hurkissen- 
das died on September 14, 1900, leaving him 
surviving only his widow, Gangabai, who 
was then pregnant. Bhugwandas Nagarda.s 
died on December 17, 1900, leaving him 
surviving one daughter, Navalbai, and his 
widow, Mankorebai, to whom he gave express 
authority to adopt. On December 18, 1900, 
the said Gangabai gave birth to a pos- 
thumous son, the respondent, and on Febru- 
ary 17, 1901, the said Mankorebai adopted 
the appellant. The validity of the said 
adoption was contested on behalf of the re- 
spondent, but the appellant’s status was 
finally established upon appeal to the Privy 
Council [BacJioo y. Hnrhisondas Mankore 


Bat (1),] A question then arose 
as to what share the appellant would be 
entitled to. The High Court original .side, 
where a suit for the determination of the 
said right was instituted, held that adoption 
made no difference and that he was entitled, 
to half the estate. On appeal this decision 
was reversed in part only. It was held that, 
as an adopted son he was entitled to a re- 
duced share of one*fourth. An appeal was 

preferred to His Majesty in Council in due 
course. 

Sir EobeH Finlay, K. C., Messrs. De 
GruyiheVy K. C., and Dwniie, for the Appel- 
lant.- — An adopted son takes the share in 
ancestral property that his father would have 
taken. He does not take by descent but by 
survivorship. It is a condition precedent that 
one should be without issue at the time of 
adoption and the adopted son is in the same 
position as a natural-born son, as he ceases 
to be a member of his own family. 

[Lord Parmoor: If a grandson is the 
adopted son of a legitimate son, then the case 
would be different.] 

[Lord Haldane: He could not take more 
than the share of his father.] 

See Stoke’s Hindu Law, page 657, Dattaka 
Chandrika. 

[Lord Parmoor: — T he adopted son of 
legitimate son will have his share.] 

The Dattaka Jlimansa lays down the rule 
that the adopted son takes jth, butit does not 
lay down the rule with regard to successive 
generations. Mitakshara, Chapter 1, para- 
graphs 2 and 3 (2), deal with the method of 
effecting partition. If one were to adopt a 
brother’s son, his share would be cut down 

f » 

to I /5th. If a legitimate son adopts, the 
adopted grandson takes his father’s share. 
Reference was made to Raja w S?ibharaya 
(2); Haghnlanund Doss v. Sadhu Churn 
Doss (3); Baramanuud }Iahanti v. ChoW’ 
dhry Krishna Charan Potnnik i-^); Tara Mohun 
Bhutincharjee v. Kripa Moyee Dehia (5); 

{0 31 1. A. 107: II c. W. N. 769- 9 Bom. L. R. 646; 

31 B. 373;6C. L. .J. 1;2 M. L. T. 295: 17 M. L. J. 
34:1. 

(v) : M. 2.53. 

(3) 4 C. 425; 3 C. L R. 534; 2 Shonie L. R, 113. 

(4) 12 Ind. Cas. 6; 14 C. L. J. 183 at p. 187. 

(5) 9 W. R. 423. 
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Dinonath Mukerjee v. Oopnl Churn Mnkerjee 

(6); OuYulujgctsu'aTni v. (,/J; 

Bhagican Singh v. Bhagican Siugh (8); hitfu 

Lai V. Parhati Kunwar (9). 

Messrs. J. A, O't Baihest for 

the Respondent.— The question is a question of 
construction to be determined by the Mitak- 
shara. A Hindu family is a complex whole. 
There is imperiim in imperio. There is no 
equality among all sons under Mitabsliara. ^ 
[Lord Hai,daxe:-Ts there any authority 
to say that a properly adopted son is not 
of the same class?] 

Stoke’s Hindu Law, page 440, Chapter II, 
section 11, paragraphs 21 and 22. Apart 

from Vasistha’s text an adopted .son would 
not come in at all. Mitakshara, Stoke .s 

Hindu Law, page 422. 

[Sir John Edge:- There is no such thing 

as nght to a share, but only to share.] 

The c.uestion wa.s whether the text of 
Vasistha was limited to the particular case. 

[Mr. Ameek A LI referred to Kallg Chnrn v. 
Bukhee Bibee (10) affirmed in Kali Komnl 
Mozumdarv.JJma Shnnker MoiVra (ll).J 
There were cases in which an adopted .son 
was as good as a natural-born son, but in par- 
tition it was different. Their rights were 
established in their own person (1) by birth 
and (2) by adoption. According to Mitakshara 
an adopted son was not taken in co-paicenarj; 
he was let in by paragraph 24 and by con- 
struction and analogy. 

[Lord Wiienrory: A natural son displaces 

an adopted son; but here the competition 

is between two stirpes.] 

In Gujerat Mitakshara and ilayuklia were 

authorities and in case of difference between 
Chandrikaand Mitakshara, the latter pre- 
vails. A natural giandson would offer 
funeral cakes to the grandfather, whereas an 
adopted grandson to his father only. 

[Mr. Ameer Ali: Wliat i.s your authority 

for it?] 

Saravadhikari’s hook, page 2;k 
((i)8C.L. H. .-.7 at 

(7) 28 I. A. 113; 22 M. 3D.S; 21 A. HiO; 3 C. W. N. 
427:9 M. L. .1. 67. 

(8) 2(i I. A. 153: 3 C. W, X |5-l: 1 Horn. I.. 11. 'Ml. 

(9) 29 lii<I.Cas.()l7: -12 I. A. I.m; lO C. W N Ml: 
13 A. L. J, 721: 17 IL'Mi. L. 11, 519: IS M. T. 81: ;H 
M. L, J. 6": 22 (’. L. .1. liR': 37 A 2 l>. W. SSI. 

(10> 5 C. 092; 5 C. I;. 3SIm me I.. ]{. SI. 

(11) 10 I. A. 1"S: 13 (’. L. i! 37i': ID 0.232; 7 Iml. 
Jm-. .553; 4 Har. 1’. C. .1. i.Vs. 


Reference was made to Baghihanmd 
Boss V. Sadhu Gharan Boss (3); Mayne’s 
Hindu Law, paragraph 104; Sarcar’s Hindu 
Law of Adoption (1891), page c99; West 
and Buhler, pages 10 and 11; Stoke’s Hindu 
Law Book.s, Mitakshara, page 422; Dattaka 
Chandrika, sections 29 and 30. 

Sir Bohert Finlay, in reply.— The respond- 
ent relied on the text of Vasistha, which 
Mitakshara showed was restrictive. He was 
dealing with the case where the adopted son 
was adopted after the birth of the natural son. 

[Sir John Edge: Mr. Raike.s says that if a 
member of a family has a natural son, no other 
member lias a right to adopt.] 

An adopted son acquires the whole right 
of a natural-born .«;on Bmsi Koer 

V. Shea Proshad Singh (12)] and he is 
in the same position. Section 11 of Mitak- 
shaia has been refeired to; but both the 
Dattakas lay down that only natural-born 
and adopted sons existed; other .sons did nob 
exist .since 200 B. C, In Mitakshara, sec- 
tions 30 and 31, the question was decisive 
that the adopted son took as one of the birth. 

[Sir John Kdce; Before Manu who exist- 
ed before the Kali age.] 

All these rules applied to sons who took 
per capita. Snmhoo Chnnder Choicdhry v. 
Naraini Beheh (13), Pnddo Knmaree Behee 
V. Jtiggnt Kishore Acharjee (14). 

[Sir John Edge: That has been con.stantly 
followed since 1833.] 

By Padniahmari Dehi v. Court of Wards 
(15) an adopted son succeeds collaterally as 
well as lineally; he succeeds in preference to 
great nephew [/hfiti Sunker Moitro v. Kali 
Koviul Mozumdar (lO)]; he inherits in the 
same way as a natural son [Kali Komnl 
]i[oznmdar v. Uma Shtfuhr yioifrn (11)]. 

[Lord Haldane: If you take tiie text 
quoted in the case, then it is different; but 
we cannot take a text quoted in the case 

which is ambiguous.] 

I IjOru Parmour; It means ‘adopted son 

of an adopted son. ' i 

Battaka pa ufra means adopt ed son of an adopt- 
ed .son. It is consistent witlt my view. The 
(12) i; 1. A. 8S: 5 C. MS: 4 Sar. 1*. C. .1. 3 Suth. 

V. V. .1. 5SU-. 4 t’ L H. 228: 2 Sliom.- L. II. 242. 

(13 3 55 111 I'.rO; 12 K. li 5f;S: 1 Siuli. P. 

V •! 

(14) 5 C. 815 at i-p 82.5. (i28: 2 Slioino L. II. 229. 
(1.5) S 1, A. 2:9; bC.302; 4 Sar. P. C. J. 285; 6Iml. 
•Ini'. 1 18. 

(18) 8 C. 2.‘8:7 C. h. )I. 145. 
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Hindu Law enjoins that one should adopt 
a brother’s son by preference; but according to 
my friend’s argument he would tftke less. 

JUDGMENT. 

Sir John Edge. — The suit in which this 
appeal has arisen is one for the partition of 
the joint family property of a family of 
Gujerati Hindus, of which the plaintiff by 
adoption and the defendant by birth are the 
male members. The question in this appeal 
is one as to the share in the joint family 

property to which the plaintiff is on partition 
entitled. 

The property in question belonged to a 
joint family, the male members of which 
were in I’jOO Bhugwandas Nagardas and 
Hurkissondas Nagardas, the two surviving 

sons of Nagardas Shobhagdas who had died 
in 189.3, Hurkissondas Nagardas died on 
the 14th September 1900, leaving his wife 
surviving; she was then pregnant, and the 
defendant, who was the posthumous child, 
was born on the 18th December 1900. 
Bhugwandas Nagardas died childless on the 
17th December 1900, leaving his widow sur- 
viving him; he had given to her an authority 
to adopt a son to him, and in pursuance of 
that authority she, on the 17tli February 
1901, adopted the plaintiff as a son to her 
deceased husband. The parties are governed 
by the Mitakshara, as altered or interpreted 
by the Vyavahara Mayukha. The plaintiff 
claimed tiiat he was entitled on partition to 
a moiety of the family property. On the 
other hand the defendant contended that the 
plaintiff, as an adopted son, was entitled to a 
reduced share only of the family property; in 

support of that contention the defendant relied 
upon paragraphs 24 and 2o of s^iction 5 of tlie 
Dattika Chandrika as those paragraphs were 
construed and applied in the High Court 
at Calcutta by Markby and Prinssp, JJ., in 
Baghuhanuni Doss v. Saikii Ohuni Doss (3). 

Ihis suit was tried in the High Court at 
Bombay by Macleod, J., who held that the 
doctrine according to which an adopted son 
on partition takes only a reduced share in the 
family property applies only in cases in 
which the competition is between an adopted 
son and a natural-born Svon of the same 
father (which is not the case here), and he 
gave the plaintiff a decree for an equal share. 
From tliat decree the defendant appealed. 


On appeal Sir Basil Scott, C. J., and 
Batchelor, J., holding, as tlieir Lordships 
understand their judgment, that there is 
nothing in the Mitakshara which is inconsist- 
ent with paragraphs 24 and 25 of section 5 
of ‘ the Dattaka Chandrika as these para- 
graphs were construed by Markby and 
Prinsep, JJ., in Raghuhanund Doss v. Sadku 
Chum Doss (3), adopted the construction of 
Markby and Prinsep, JJ., of those paragraphs, 
and decided that the pleintiff as an adopted 
son was on partition entitled only to a re- 
duced share in the family property. From 
their decree this, appeal has been brought. 

The learned Judges of the High Court on 
the appeal from Macleod, J., in this suit had 
before them Sutherland’s translation of para- 
graphs 24 and 25 of section 5 of the Dattaka 
Chandrika, the translation of those para- 
graphs which was relied upon by Markby and 
Prinsep, JJ., in Raghuhanund Doss v. Sadhu 
Churn Doss (3) and a translation made by 
Sir Ramkrishna Bhandarkar, which appears 
to have been accepted as correct by the 
parties to this suit. Sutherland’s translation 
was not a complete translation of the Sanskrit 
text. The translation which -vas relied upon 
by Markby and Prinsep, JJ., in Raghithanand 
Doss V. Sadhu Churn Doss (3), and is ap- 
parently accepted as a correct translation by 
Mr. Mayne in paragraph 169 of his Hindu 
Law and Usage, is as follows: — 

Paragraph 24. — ‘^Therefore by the same 
relationsliip of brother and so forth, in virtue 
of wliich the real legitimate son would succeed 
to the estate of a brother or other kinsman, 
the adopted .son of the .same description 
obtains his due share. And in the event of 
the ancestor having other .sons, a grandson 
by adoption whose father is dead obtains the 
share of an adopted son. Where such son 
may not exist, the adopted son takes the 
whole estate even.” 


Paragraph 25. — ‘’Since it is a restrictive 
rule that a grandson succeeds to the appro- 
priate share of his own father, the son given, 
where his adopter is the real legitimate son 
of the paternal grandfather, is entitled to 
an equal share even with a paternal uncle, 
who is also such description of son: therefore, 
a grandson who is an adopted son may (in 
all cases) inherit an equal share even with 
an uncle. This must not be alleged (as i 
general rule). For there would he this dis* 
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,crepancy where the father of the grandson 
were an adopted son, he would receive a 
fourth share, but the grandson; if he were 
Buch son (of him) would receive an equal 
.share (with an uncle in the heritage of the 
grandfather) and accordingly, whatever share 
may he established by law for a father of 
the same description as himself, to such ap- 
propriate share of his father does the indi- 
vidual in question (n-., the adopted son of 
one adopted) succeed. Thus, what had been 
advanced only is correct. The same rule 
,is to be applied by inference to the great- 
grandson also.” 

The translation which was made by Sir 
Ramkrisbna Bbandarkar is as follows: 

“it should be understood by this that an 
adopted son acquires the ownership wherever 
possible of bis proper share by a relation 
similar to the relation, brotherhood, etc., by 
which a natural-born son acquires a right to 
the property of bis brotliers, etc. Similarly, 
an adoptive grandson whose adopting father 
is dead acquires the ownership of the share 
proper for an adopted .son when the owner 
of the property lias got another son or other 
sons and of the whole when he has got no son 
or sons. It should not be argued that because 
.a grandson is necessarily the owner of the 
share proper for his father, the taker (in 
adoption) of theadoptive son being a natural- 
horn son of the grandfather and entitled to 
a share equal to that of tlie uncle similarly 
.born, the adoptive grand-son should take a 
share equal to that of the uncle; for it involves 
impropriety, i/iasmuch as tlie adopted son 
gets one-fourth and the adoptive grandson 
an equal share. Therefore that share is 
proper for a son’s father which he would get 
by law if he were of the same description 
(adopted or natural-b(trn) as tlie .son. This 
way should be followed in the case of great 
grand.sons also.” 

Their Lordships are not in a pi»sitioii to 
say which of those translation.s is the more 
literal translation, each is obscure, h it in the 
opinion of their Lordships iieitlu*r translation 
warrants any conclusion as to the meaning 
of the author of the Dattaka Cliandrika other 
than that at which their Lordships have 
arrived. 

The author of the Dattaka Cliandrika was, 
in paragraphs T4 and 25 of sections of his 
Commentary, relying upon the text of 


Vasistha according to which “when a son has 
been adopted, if a legitimate son be after- 
wards born, the given son shares a fourth 
part.” That text of Vasistha is quoted by 
Nanda Pandita in paragraph 1 of section 10 
of the Dattaka Miraansa, who added, “ on 
the death cf him (the naturally born son) 
he (the adopted son) is entitled to the 
wliole.” It is obvious that Vasistha and 
Nanda Pandita were referring to cases in 
which the competition would be between an 
adopted son and a naturally-born subse- 
quent son of the same father, and were not 
referring to cases in which on partition the 
competition would be between an adopted 
.son of one member of a joint Hindu family 
and a naturally-born son of another member 
of the family, as for instance a naturally born 
.son of a brother or a nephew of the adoptive 
father. 

The author of the Dattaka Chandrika ex- 
pressed his views somewhat obscurely and 
confusedly in paragraphs 24 and 25 of section 
5 of his Commentary, hut their Lordships 
consider that it is not difficult to ascertain 
what his meaning was. For the purposes of 
his Commentary he paraphrased the text of 
Vasi.stlia that “when a son has been adopt- 
ed, if a legitimate son be afterwards born, 
the given son shares a fourth part,” and in 
paragraphs 24 and 25 of section 5 he illus- 
trated the text of Vasistha, as he understood 
that text, by examples of its application. 

IJis meaning is that in cases of the dis- 
tribution of family property by partition an 
adopted son stands exactly in the same posi- 
tion as he would stand if he were a naturally 
born son of Ins adoptive father, subject to the 
qualiHcation that if there he n competition 
between an adopted son and a subsequently 
born legitimate natural son of the same 
father, the adopted son takes a less share 
than he would take if he had been 
a naturally-born legitimate son. The author 
of the Dattaka Cliandrika, applying the well- 
estahlished rule of Hindu Law that a son 

takes no greater share than his father if a 
qualified person would have been entitled to, 
illustrated the application of the principle of 
the text of ^'asi^tha by L'oiitrasting the case 
of a ci'inpctiti(‘n between an adopted son of a 
naluially-horii son and that naturally-born 
.son's natuialiy-honi brotlier with the case 
of an adopted son of an adopted son compet- 
ing with a natuially-boni son of bis adoptive 


INDIA17 OISBS. 


407 


Vol. XXXIl] 

NiaiNDAS'BHDGWANDAS V. 6A0H00 HURKISSONDAS. 


father’s adoptive father, in other words his 
uncle through the adoption of his adoptive 
father. In the first case, as the author of 
the Dattaka Chandrika pointed out, the 
adopted son would take a share equal to 
that of his uncle by adoption ; in the latter 
case, as a son cannot take a greater share 
than liis father would have been entitled 
to, the adopted son of an adopted son 
would take a less share than his uncle by 
adoption who was a naturally born mem- 
ber of the family, and who would have 
taken a greater share than his brother by 
adoption. 

As their Lordships construe paragraphs 
24 and 25 of section 5 of the Dattaka 
Chandrika, those paragraphs are not in con- 
flict with any principle of the Mitakshara 
or of the Vyavahara Mayukhuj and they 
are consistent with the reference to the 
text of Vasistha in paragraph 1 of section 
10 of the Dattaka Mimansa, To construe 
and apply those paragraphs as they were 
construed and applied by Markby and Prin- 
sep, JJ., in Raghubanund Doss v. Sadhu 
Churn Doss (3) would bring them into conflict 
with what are now well-established prin- 
ciples of Hindu Law. The attention of 
Markby and Prinsep, JJ., in Raghubanund 
Doss v. Sadhu Churn Doss (3) which was 
decided by them in 1878, does not appear 
to have been drawn to the case of Tara 
Mohun Bhuttacharjee v. Kripa Moyee Dehia 
(5) which came on appeal before the 
High Court at Calcutta in 1868. In that 
case Loch and Hobhouse, JJ., held that 
an adopted son took the full share wliich 
his adoptive father would have taken in 
the property of a deceased collateral 
relative of his adoptive father. In Tara 
Mohun Bhuttacharjee v. Kripa Moyee Debia 
(5) the plaintiff by birth and the defend- 
ant by adoption were in equal relationship 
to the deceased collateral; their respective 
grandfathers were the first cousins of the 
collateral and their respective fathers were his 
first cousins once removed. Loch and Hob- 
house, JJ., were pressed in argument to put a 
construction upon paragraph 25 of section 5 
of the Dattaka Chandrika adverse to the 
claim of the adopted son, but they held 
that an adopted son is entitled to all the 
rights and privileges of a son of the body 
legitimately begotten, where there is no 


such son subsequently born; and that 
there was no reason why the plaintiff 
and the defendant in the suit before them 
should not each take the share to which 
their respective fathers were entitled. The 
parties to the suit which was in appeal 
before Loch and Hobhouse, JJ., were 
governed by the ’ Law of the Dyabhaga, 
but that fact does not distinguish that case 
in principle from the case which is now 
before this Board. The decision in Tara 
Mohun Bhuttacharjee v. Kripa Moyee Dehia 
(5) was followed in 1881 by McDonell 
and Field, JJ., in Dinonath Mnkerjee v. 
Gopal Churn Mukerjee (6). In Eaja v. 
Subbaraya (2) which was, however, a case 
relating to Sudras, Sir Charles Turner, C, J., 
and Muttusami Ayyar, J., in 1883 doubted 
that paragraph 25 of section 5 of the Dattaka 
Chandrika had been correctly construed 
in Raghubanund Dossy, Sadhu Churn Doss (3). 
Their Lordships are not aware of any case 
in the High Court at Bombay before the 
present .suit came on appeal before that 
Court in which the construction of Markby 
and Prinsep, JJ., of paragraphs 24 and 
25 of section 5 of the Dattaka Chandrika 
has been adopted. 

In support of the judgment in the suit 
of the High Court at Bombay in appeal 
it was further contended before this Board 
on behalf of the defendant that the position 
of a member by adoption in a joint Hindu 
family, and his interest in the joint family 
property, are inferior to the position and 
interest of a member by birth of the 
family, and it was suggested that an adopted 
son does not on his adoption become a 
CD-parcener in the joint family property. 
It was endeavoured to establish that 
proposition by reference to the place which 
was assigned by Manu and other early 
authorities to the twelve then possible sons of 
a Hindu. As to this contention it is 
sufficient to say that whatever may have 
been the position and rights between 
themselves of -such twelve sons in very 
remote times, all of these twelve sons, except 
the legitimately born and the adopted, are 
long since obsolete. A discussion as to 
their rights and interests, even if they could 
now be ascertained, would be beside the 
point and could throw no light on the 
construction of paragraphs 24 and 25 of 
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sectioD 5 of the Dattaka Chandrika or 
upon the position and rights of an adopted 
son. Hindu Law and customs have not 
stood still, and what we are now concerned 
with is the position at the present time 
of an adopted son in a Hindu family. As 
early as 1S3J this Board in Snmbco Chiinder 
Choicilry v. Karaini Deht^h (13) considered 
that according to Hindu Law an adopted 
son becomes for all purposes the son of 
the father by adoption. This Board in 
1881 in Fiulma Coomau. Deli v. Court 
of Wards (15) approved of the decision of 
tliis Board in Sumboo Chunder Choivdhry v. 
Naraini Vehek (13) and held that an 
adopted son .succeeds not only lireally, but 
collaterally, to the inheritance of bi.^. 
relations by adoption, and also that unadopted 
son occupies the same position in the family 
of the adopter as a natuial-born son, 
except in a few instances which are accurately 
defined both in the Dattaka Chandrika and 
the Dattaka Miinansa. Those excepted 
instances relate to marriage and to competition 
between an adopted son and a subsequently 
torn legitimate son to the same father. 
To the same etfect is the decision of this 
Board in Kali Komul Moznmdar v. Cma 
Shitnher Moilra{li). In the last-mentioned 
case when it was before the Full Bench 
of the High Court at Calcutta, Romesh 
Chunder Mitter, J., lield that — 

“According to Hindu Law an adopted son 
occupies the same position, and has tlie 
same rights and privileges in the family of 
the adopter, as the legitimate son, except 
in a few specified instar;ces, which have been 
clearly and carefully noted and defined by 
writers on the subject (i adoption. The 
• theory of adoption involves the principle of a 
complete severance of the child adopted from 
the family in which he is I orn both in respect 
to the paternal and the maternal line, 
and his complete substitution into tlie 
adopter’s family as if he were lorn 
in it. 

With that statement as to the Hindu 
Law of adoption their lionlships agree. 

Their Lordships will humbly advise llis 
Majesty that this appeal should be allowed 
and that the decree in appeal of tlie lligli 
Court at Bombay should be set aside and 
the decree of Mr. Justice Macleod should be 
restored 


The respondent must pay the costs ol 
this appeal and of the appeal in the High 
Court. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. 

Hughei 4* Sons. 

Solicitors for the Respondent: Messrs, 
Lafteys 4’ Hart. 


MADRAS HIGH COURT. 
Original Side Acpeal No. 60 of 1914. 
November 30, 1915. 


Present : — Sir John Wallis, Kt., Cliief Justice, 
and Mr. Justice Phillips. 

The madras TIMES PRINTING and 
PUBLISHING Co., Ltd.— Defendant 

— Affellant 

versus 

C. H. ROGERS— Plaintiff— Respondent. 

Libel — Writer of neiv.<priper article, how far pro- 
fcctcil — Fair comment — Animoilversion on conduct 
of public men, when ji(.<tifiable — Well-founded criticism, 
meanimjof. 

fn the ujurse of iiublic discussions on matters of 
])ulilic iuleivst proccuding in the press from day to 
day, it is too mneii to expect that a writer iu 
each article shnihl set out all thf' facts upon which 
In'* comment is based, including admitted facts 
which are within the knowletlg(‘ of every one interest- 
ed in the question, [p. 410, col. 1.] 

Uliere the public conduct of a public mania 
open toaniiimdversionaiulthe writer who is comment- 
ing upon it makes imputations on his motives 
which arise fairly and legitimately out of his conduct, 
so that a Jury shall say that the criticisim was not 
only honest hut .‘ilso well-founded, an action is not 
maintainable, [p. 412, col. 1.] 


Campbell \. Spoftiswoude. (18153) 3 B. & S. 769 
at pp. 776, 777: ’i- L. J. B. IS."); 9 Jur. (n. s.) 
1009; 8 L. T. 2(il; 11 \y. R. r,0 >; 3 R A* R 421; 122 
K. U. 288: 129 U. K. .552; Wason v. lle/Ze/-, 3 Q. B. 73 
atp.‘.3;8 H. AS. «7I; 3S L. J. B. 34; 19 L, T. 
409; 17 \y. R. 109, followed. 


The statement that criticisim must be well- 
founded means no more than that a fair-minded 
man might upon those facts bona jidc hold that 
opinion, fp. 412, cols. 1 A 2 ] 

[|(f/Ar/' V IL'djsnii, (lOOiO 1 K. B. 239 at p. 253; 
78 L .1. K. B. 103; 99 L. T. 902; ll im d-rishm Pillai v. 
Kanin ik irii }[rii‘'ii, 21 Iml. Cas. 62.1; 25 M. L. J. 476, 
followed. 


\Vlier«’. tlieiad'ore, at a time when a Kailwav strike 

• 

was inqvtiding, an article appeared in the defend- 
am .s newspaper imputing selfish motives to the 
plain. itf and aeensing him of Inn ing fomented the 
.strike and prevented a C'lnferenco for the amicable 
settlement of tlie dispute, o?\ a suit being brought 
10 leeovrr d:uiiag< ,> for libel: 
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■ Held, that the article was intended as a comment 
on facts which were common knowledge and the 
wiiter was well- warranted in forming and expressing 
the opinion that the plaintiff had endeavom-ed to 
stop the conference and to foment the strike, [p. 412, 
col. 2.] 

Appeal from the decree of tlie Hon’ble 
Mr. Justice Sankaran Nair, in the ordinary 
original civil jurisdiction, dated the 30th 
March 1914, in Civil Suit No. 119 of 
1913. 

Messrs. 0. P. Ramaswami Aiyar and 
Buraiswami Aiyar, for the Appellant. 

Messrs. Short and Beices cV Co., for the 
Respondent. 

JUDGMENT. — This is an appeal against 
the judgment of Sankaran Nair, J., giving 
the plaintiff a decree for Rs, 3,000 as 
damages for an alleged- libel published by 
the defendant, the Madras Times, concern* 
ing the plaintiff. The learned Judge held 
that the published matter was defamatory 
of the plaintiff, that the justihcation pleaded 
was. not proved, and that the defendant 
was not protected by the plea of fair 
comment. It is with regard to this last 
point that this case has been mainly 
argued on appeal and it will, therefore, be 
as well to set out the passage in which 
the. learned Judge may be said to have 
directed himself as to the way in which this 
plea was to be dealt with: “This rule of 
. fair tjpmnient itself indicates its limitations. 
The defendant was only entitled to express 
his opinion on facts which are true. His 
assertion of facts on which his comments 
are founded mu.st be correct, for instance, 
in this case he must prove this statement 
that the plaintiff fomented the strike and 
tried to stop the conference. The plea of 
fair comment protects only what purports to 
be a comment on facts and not those state- 
ments of facts. 

‘*Nor was the defendant entitled to make 
any imputation on the plaintiff’s moral cha- 
racter unless he is prepared to justify it by 
proving it to be true. Imputation of sordid 
and dishonest motives has to be justified. 
. The writer’s opinion must be shown to be 
well founded, and a correct inference from 
the facts commented on. For the decision 
in this case it is necessary to keep this 
in mind. If the defendant had truly set 
forth in the article wdiat the plaintiff or the 
Society had done and then stated that such 
conduct shows him to be dishonest or 
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mischievous or that it .shows that he must 
have been actuated by sordid motives, the 
defendant would be within his rights to 
make the imputation. He has only to prove, 
if it is denied, that the plaintiff has com- 
mitted the act alleged to have been done 
by him. The reason is that if the defendant’s 
opinion is erroneous the article carries with it 
the antidote, as it enables the reader to 
form his own conclusion. But if, without 
giving his reasons, he only says that the 
plaintiff has been actuated by sordid 
motives, then he has to prove the facts 
from which such inference might be reason- 
ably drawn. He has to prove in fact 
that the inference is correct. It is not 
enough for him to prove facts which might 
raise a suspicion, or plead that it was a 
conclusion which an honest person might 
arrive at; because he has already done the 
mischief. If the facts were capable of 
suggesting two inferences, he should have 
stated the facts on which his comment was 
based and the statement must only appear 
as an -expression of opinion on the facts. 
As stated by Lord Atkinson in Dakhyl v. 
Lahouchere (1), ‘A personal attack may 
form pi^.rt of a fair comment upon given 
facts truly sfafed, if it will be warranted by 
^^o.yef acts... Whether the personal attack in 
any given ca.se can reasonably be inferred 
from the t.nhj slated facts upon which it 
purports to beacomment...’ See also Odgers 
on Libel, page 203, where he points out that 
where the defendant only states a bare 
inference without tlie facts on which it 
was based, that inference will have to be 
treated as an allegation of fact which will 
have to be proved. It will not be treated 
a.s a comment,” 

Now with all respect it seems to me that the 
learned Judge has laid down the law applicable 
to the present case .somewhat too .strictly. In 
saying that the defendant’s assertion of facts 
on which his comments are founded must be 
correct and that he mu.st prove that the 
plaintiff fomented the strike and tried to 
.stop the conference, he doe.s not appear to 
have sufficiently considered that though in 
form statements of facts, such statements 
may in the circumstances of the case 
amount to no more than comments. 

(1) 2 K. 1!. 325 at p. 320; 77 L. J. K. B. 728, 

96 L. T. 390; 23 T. L. R. 364. 
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Farther, when the learned Judge says that 
» '■' to justify the imputation of motives, it is 
necessary that the defendant should set 
oat in the article all the facts upon which 
the imputations are founded, that I 
think is going too far. It is clear, as said 
by Kennedy, J., in a passage which has 
since been cited with approval, 'that the 
defendant must not mis-state facts and then 
proceed to comment on facts so untruly 
stated.” But in the course of public discus- 
sions on matters of public interest proceeding 
in the press, from day to day, it would be 
•obviously too much to expect that the 
writer in each article should set out all 
the facts upon which his comment is based, 
including admitted facts which are within 
the knowledge of every one interested in the 
question. That would be carrying the 
law further than it has ever been carried, 
and 1 do not think Dr. Blake Odgers 
intended to go to these lengths in the 
passage referred to by the learned Judge; 
such a view would not be consistent 
with an earlier passage in his treatise in 
which he sets out what I believe to be the 
law: “Sometimes, however, it is difficult to 
distinguish an allegation of fact from an 
expression of opinion. It often depends on 
what is stated in the rest of the article. 
If the defendant accurately states what 
some public man has really done, and then 
asserts that ‘such conduct is disgraceful,’ 
this is merely the expression of his opinion, 
■his comment on the plaintiff’s conduct. 6’o 
if without setting it out, he i'tentijles the 
conduct on which he comments by a clear 
reference. In either case, the defendant 
enables his readers tc judge for themselves 
how far his opinion is well founded, and, 
therefore, what would otherwise have 
been an allegation of fact becomes merely 
a comment. But if he a.sserts that the 
plaintiff has been guilty of disgraceful 
conduct and does not state what that conduct 
was, this is an allegation of fact for which 
there is no defence but privilege or truth.” 
The distinction is well l)rouglit out in ojie 
of the cases quoted by Dr. Udgers, (t'HfUn 
V. Marquis of Salisbury (2), which belongs 
to the same class of ca.ses as the pre.seiit 


case. Field, J., there laid down the law 
as follows : — 

It seems to me — as indeed I suggested 
during the argument— that comment may 
sometimes consist in the statement of a fact 
and may be held to be comment if the fact 
so stated appears to be a deduction or 
conclusion come to by the speaker from 
other facts stated or referred to by him, or 
in the common knowledge of the person 
speaking and those to whom the words are 
addressed and from which his conclusion may 
be reasonably inferred. If a statement in 
words of a fact stands by itself naked 
without reference, either expressed ot under- 
stood, to other antecedent or sunounding 
circumstances notorious to the speaker and 
to those to whom the words are addressed 
there would be little, if any, room for the 
inference that it was understood otherwise 
than as a bare statement of fact and then, 
if untrue, there would be no answer to the 
action but if, although stated as a fact, 
it i.s preceded or accompanied by such other 
facts, and it can be reasonably based upon 
them, the words may be reasonably regarded 
as comment, and comment only, and, if 
honest and fair, excusable; and whether 
it is to be regarded as fact or comment is 
a question for the Jury, to be determined 
by them upon all the circumstances of the 
case,” and in the very case of Dakhyly, 
Lahouchere (l), cited by the learned Judge, 
where the defendant in his paper had 
described the plaintiff as “a quack of the 
rankest .species,” but had failed to prove 
it at the trial, the House of Lords set aside 
the verdict for £1,000 damages and 
ordered a new trial, because the Jury had 
not been directed to consider whether the 
statement did not exceed the limits of fair 
comment. 


To come now to the facts of the present 
case, the article in question was published 
during the course of a dispute between the 
Madras and Southern Maharalta Railway 
and its employees at a time when n strike 
was threatened but bad not yet taken place. 
Sometime previously the plaintiff, who till 
then had no connection with Railways, had 
become the salaried General Secretary of the 
Amalgamated Society of Railway Servants, 
India and Burma, Limited, which had its 
headquarters at Bombay. The bulk of the 


(2) OT. L, 133 at p. 137. 
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Madras and Soutbern Maharatia workmen 
were admittedly subscribers to the Associa- 
■ -tion, which was designed to promote the 
interests of Railway servants in India and 
,to provide them with strike pay in 
the event of a strike being considered 
necessary. The plaintiff, in t)ie course of the 
dispute, had come to Madras and had 
endeavoured to represent the men in the 
dispute with the Railway, an interference 
which the Railway refused to allow. On tlie 
10th April 191H he delivered a speech at 
Royapuram, Exhibit XII, in the course of 
-which he stated among other things that 
4 he Agent would not consent to his leading 

the deputation and to the fact that the men 
had in consequence refused to meet the 
Agent. He said he was thoroughly in agree- 
. ment with the men, and went on to suggest 
-that the best solution of the difficulty would 
be to ask the Agent to receive a written 
petition which they could have -written by 
any one they chose. ^ 

On the 24th of April the Madras and 
Southern Maharatta Railway issued a state- 
ment, Exhibit VII, which w'as published in 
the press, in which they set out a telegram 
which they had received from the plaintiff 
on the ‘22nd April in the following terms: 
’**Am directed by trustees to request you be 
good enough to grant definite reply to 
men’s petition before 1st May and to inform 
you that unless wages of traffic department 
are enhanced and brakesman Rangasami 
re-instated a general strike will result, ilen 
have suffered for years and their formal 
petition has been in your hands since 10th 
instant.” On the afternoon of the 24th, the 
plaintiff delivered a speech to the men, 
Exhibit XXYl, in which he said; “Lapse of 
time has proved that the Agent is unyielding 
and this fact, coupled with the overtlattempts 
by the officials to bring the Society into 
discredit, has forced the Society to support 
the members’ desire to strike if the Agent 
does not give a definite reply to their peti- 
tion before the 1st May 1913 and if the wages 
of the traffic department are not enhanced 
and if brakesman Rangasami is not reinstat- 
ed.” The speaker then proceeded to urge 
the men to stand by the Association. 

It was on the following morning of the 
25th April that the defendants published the 
alleged libel in their paper. It was in the 


following terms: “Wisely conducted, it is 
possible that Trade Unions sometimes serve a 
useful purpose. When, however, they fall into 
the control of born agitators, like the Mr. 
Rogers who has lately been so prominent in 
connection with the Madras and Southern 
Maharatta Railway dispute, their influence 
becomes purely mischievous. Men of the 
same type who have no inherent sympathy for 
the class they mislead, but who turn agitators 
purely for what it brings them in the shape 
of money and notoriety — such men were once 
fairly familiar as Trade Union Officials at 
home, but latterly, they have been the subjects 
of a general clearance. The real purpose 
of the attempt to foment a strike is fairly 
clear, m., to advertise the Trade Union, and 
particularly its Secretary. But what good 
has the agitation brought to the menP The 
conference called by the Agent was called 
on his own initiative. Why did Mr. Rogers 
try to stop it? For two reasons, the first 
being because it .seemed likely to settle the 
men’s grievances which would have deprived 
the Society of its raison d'etre and secondly 
because this admirable accomplishment would 
have been brought about without Mr. Rogers 
being able subsequently to proclaim that 
alone I did it.’ The overweening egotism 
of the man has been made evident in his 
speeches, and we can only .say that if the 
men of the iladras and Southern Maharatta 
Railway allow themselves to be led into 
rash conduct by such a person they will com- 
mand little public sympathy. A.s a pretext 
for a strike, the case of the man Rangasami 
is the most trivial we remember erming 
across. The only possible explanation is 
that Mr. Rogers and his Society have come 
here tn Uvse the Madras and Southern 
Maharatta employees for their own purpose.” 

We have next to determine as laid down by 
Field,!., upon all the circumstances of the case, 
whether the several statements are to be 
considered as consisting of fact or comment. 
The question of the impending strike was one 
of great public interest affecting not only the 
Railway and its employees but also the whole 
public of Madras and was such as to invite and 
justify the fullest and freeest discussion. The 
fact that the article began with a reference to 
the prominent part taken by the plaintiff in 
the dispute indicates to my mind that it was 
intended as comment on facts, which were 
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common knowledge, and in view of ihe 
speech of the ICth, Exhibit YU, which had 
been published in the paper, it seems to me 
that the writer of the article was well 
warranted in forming aild expressing the 
opinion that the plaintiff had endeavoured to 
stop the conference; and in view of the 
plaintiff’s telegram to the Agent of the 
22nd, Exhibit \ II, which was then before 
the public, I think he was also well warranted 
in forming and expressing the opinion 
that the plaintiff was fomenting the strike, 
and that both these statements 
are covered by the plea of fair comment. As 
regards the other statements in the article, 
while the plaintiff, though previously un- 
connected with Railwaj' work, was fully 
entitled to accept tiie well-paid post of 
Managing Secretary of this Association and 
as such to champion the interests of the 
servants of the Madras and Southern 
Maharatta Railway and to give them such 
advice as he thought proper, it must also 
be borne in mind that in so doing, he 
necessarily made himself a public character 
exposed to public criticism and invited the 
fullest canvassing of his conduct and iiis 
aims in sucli matters as his advice to the 
men not to meet tlie Agent without him 
and to strike unless theii' demands were 
conceded. In a well-known passage in 
Wason Walter (3), Cockburn, C. J., 
speaks of “the full liberty of public writers 
to comment on the conduct and motives of 
public men, and in Cainphell Spattii'ivoode 
(4), the same learned Judge lays down that 
^ where the public comluct of a public man 
is open to animadversion, ami tlie writer, 
who is commenting upon it, makes imputa- 
tions on liis motives whii^li arise fairly and 
legitimately out of liis conduct .so that a 
Jury shall say that the criticism was not 
only Iioiiest, but also well founded, an 
action is not maintaiiiahle." And as 1 
have already pointed out in lianurkriahua 
rUlai v. Karuuakarit Mtaant (.j), where 
the more recent cases are collected, the 
statement that the criticism must be well 


(3) -ii}. i..9;i;.si!..ts.t;7i;3s b.j. ri. it. 

34; 19 L.T. 4(1!); 17 H Id!!. 

(4) (l8t;3) 3 IJ. tV S. 7dU ii( |t|i. 77d. 777; 3J I, ,l 

il ff. ISO; U Jill-, (n. s.) lUd5»; S L. T. 301; 11 w. K. 
5t)9. 3 F. A- l'\4LM: 133 K. K. 3>-S; 130 K. |> 5 .y> 

( 0 ) 31 lu.l d3V3:. :i. L. .1. 470. 


founded lias been held in Walker v. 

(6) to mean no more than that “a 
fair-minded man might upon those facts 
hona fide hold that opinion.” 

Applying these tests to the present case 
I think the writer of the article was warrant- 
ed as a matter of comment in stating in 
effect that Mr. Rogers’ recent action in 
connection with the Railway dispute showed 
him to be a born agitator, if that is 
defamatory. The next sentences refer to 
the fact, which was well known, that' Mr, 
Rogers had no connection with Railways 
until he joined the Association, and what 
follows appears to me to amount to comment 
on Air. Rogers’ action, which was well 
within the knowledge of the public, in 
advising tlie men not to meet the Agent in 
conference unless he wa.s allowed to repre- 
.sent them and in subsequently advising 
them to strike if their demands were not 
conceded. It is true that the article as a 
whole imputes to Mr, Rogers that he was 
actuated by regard more for liis own interests 
than for the interests of the men. This i.s a 
stock accusation against all persons in the 
position of Air. Roger.s, and may be paral- 
lelled by the equally hqrd things which are 
usually said of the employers on such 
occa.sions by tiio.se who sympathise with the 
men. Such statements, so far as I know, 
have never been lield actionable. The 
language, no doubt, i.s .strong; but if the 
writer believed that Air. Rogers’ activities 
were mischievous he was entitled to 
express himself forcibly with a view to dis- 
.suading the men from following him and 
so averting a strike. In the result 1 cannot 
say that the bound.s of fair comment have 
been exceeded and we muff, therefore, reverse 
the decision of the learned Judge and 
dismiss tlie suit with costs throughout. The 
money paid into Court will be paid out to the 
defendants. 

Pi!iiii-.S J._I jigiee. 

Appeal alhivcd-, Suit dtmissed, 

(d) (1!)U!)) 1 K. il. 33.J Ilf p. 3o3; 7S L. J. K. B 193: 
UUL. T.903. 
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ABDURABIM HAJI V. HALIMABAI. 

PRIVY COUNCIL. 

Appeal from the Cocrt op Eastern Africa. 

December 3, 1915. 

Earl Loreburn, Viscount Haldane, 
and Lord Wrenbury. 

ABDURAHIM HAJI ISMAIL MiTHU— 

Dependant— Appellant 
versus 

HALIMABAI— Plaintiff-Respondent. 

Memons—Ciiichi Memons — Emigrofton io Eaut Africa 
^Snccession^Custom^Muhammadan laic -Principle. 

The Memons who Imve omi^mted from Cutch in 
India to Mombasa in East Africa are governed in 
point of succession by Muhammadan Law rather than 

by custom, [p- 415, col. 1.] 

SeniMf.— At .Mombasa in East Africa the succession 
to Muhammadans is in general governed by Muham- 
madan Law, although it is open to inimigmnts to prove 
that they have brought with tlicm and preserved a 
custom establishing special law of succession, [p. 
414, col. l.j 

Where a Hindu family migrate from one part of 
India to another, pn'mn facie, they carry with them 
their personal law, and if they are alleged to have 
become subject to a new local custom, this new 
custom must be affirmativ(*ly proved to have been 
adopted, but when sucli a family emigrate to another 
country and being themselves Muhammadans, settle 
among Muhammadans, the presumption that tliey 
have accepted the law of the people whom they have 
joined is one that should be much more readily made. 
In such a case all that has to be shown is that they 
have so acted as to raise the inference that tliey have 
cut themselves off from their old environments, 
[p. 414, col. 2.] 

In case of emigration of Hiemons from Catch in 
India to East Africa the analogy is that of a change 
of domicile on settling in a new country rather than 
the analogy of a change of custom on migration 
within India, [p. 414, col. 2.] 

Appeal from a judgment and decree of the 
Court of Appeal for Eastern Africa, dated 
March 6, 1914, reversing those of the High 
Court of East Africa at ilombasa, dated 
September 16, 1913. 

FACTS. — The facts of the case are suffici- 
ently set forth in their Lordships’ judgment. 

Sir E. Richards^ K. C.. and Mr. Austen 
Cartwelljov the Appellant.— Among Memons 
the original and ordinary Law by wliich a 
succession ah intesto was governed was, and 
had always been, the Hindu Law The pre- 
sumption would be that even at j\lombasa 
they would be governed by tlie Hindu Law 
and could only be replaced by a .special 
custom or usage modifying or lebutting this 
-presumption. This cu.‘^t<>ni must be ancient 
and invariable and established by clear and 
unambiguous evidence. The onus of proving 
that the parties were governed by the Mu- 


hammadan Law was on the respondent and 
had not been discharged. 

Reference was made to Khoja and MeMon\s 
case (1); Moosa HajiJoonas Kooraniy, Haji 
Abdul Rahim Haji ITamed (2); Hirbai v. 
Gorhai (3) followed ir. Cassirnhhoy Ahmedbhoy 
V. Hubibhoy and Rahimhhoy (4); Soorendronath 
Roy V. Mnsammaf heeramo7iee Burmoneah 
(5); Abraham v. Abraham (6). 

The re.spondent did not appear. 

JUDGMENT. 

VisCOdnt Haldane. — This is an appeal 
from a judgment of tlie Court of Appeal for 
Eastern Africa reversing a judgment of the 
High Court of East Africa at Mombasa. 
The question to be decided is whether the 
succession to the estate of one Haji Ismail 
Mithu, deceased, is governed, as the appel- 
lant, who is a .son, claims, by Hindu Law, or 
whether such succe.ssion is governed by 
Muhammadan La\v, as the respondent, who is 
the widow, asserts. This question arose in 
an action brought by the respondent against 
the appellant claiming administration and a 
declaration that slie was entitled, on the 
footing that Muhammadan Law applied, to an 
eighth of her liushaiurs estate. On the appel- 
lant's contention the respondent, as widow 
of the deceased, became entitled to no more 
than maintenance. 

The deceased was a merchant who had 
settled at Mombasa, and was a member of 
the Indian sect known as Memons. Accord* 
ing to the case as stated by the appellant’s 
Counsel, some 400 or 500 years ago the 

Luwanas,’’ a .sect of Hindus located in 
Scinde, became converted to the Muhammadan 
faith and took the name of Memons. A 
century or so later they migrated to Cutch, 
wliere they settled. There were two migra- 
tions. Tho.se who first migrated, and their de- 
scendaiits became known as Cutchee Memons, 
while those who migrated on tlie second 
occasion, and tlieir descendants, were called 
Nassapooria Memon.s. Until sets of migrants 
held to religious tenet.s and customs which 

(1) (IftiT) Perry, 0. C. 110; 2 Morley'.s Di^. 432; 4 
Iml. Dec. fo. s ) 100 

(2i 30 B. I'O; 7 Boiti, 1 . H. 447. 

(3) 12 B. H. C. K. 2iil. 

(I I 12 B. -iSO. 

(o) 12 M. I. SI; 10 W'. U. .3') (P. 0.1; 1 B. L. R. 
26 IP. C.l: 2 Siith. P. C. 147; 2 Sar. P. C. J. 372; 20 
E. R 271. 

(6) ‘J M. I. A. i05; 1 W. R. 1 (P. C.); 1 Siith. P. C. 
J. 501: 2 Sar. P. C. J. 10: 19 E. K.710. 
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are common to the Memon community, and 
for the purposes of the present appeal, the 
distinction between the two sets is immaterial. 

Upon their conversion to Muhammadanism 
the Memons did not adopt the Muhammadan 
Law as to succession, but retained the Hindu 
Law of succession as a customary law which 
remained binding upon the entire Memon 
community at Cutch. Over half a century 
ago Memons began to migrate from Cutch to 
East Africa, and there are now, so it is 
stated, at least a hundred Memon families at 
Mombasa. 

The deceased’s father was a Nassapooria 
Memon who about half a century ago, with 
his wife and children, including the deceased, 
migrated to Mombasa, where they settled. 
At Mombasa the succession to Muhammadans 
is in general governed by i\ruliammadan Law, 
although it would probably be open to 
immigrants to prove that they liave brought 
with them and preserved a custom establish- 
ing special law of succession. 

The action was tried before Hamilton, C.J. 
The appellant and respondent both called 
evidence. It was shown that in some cases, 
of which eleven appear to liave been fully 
proved, succession among tlie members of the 
Memon community at Alombasa ha<l taken 
place according to Muhammadan Law. The 
only documentary evidence was also in 
accordance with this view. On the other 
hand oral evidence was given for the appel- 
lant and accepted by the learned Judge who 
tried the case, which showed tliat in a few 
cases distribution in accordance with Hindu 
Law had taken place. It was also established 
that there liad been a custom, or at least a 
practice, that oi imments given to a wife in 
her husband’s life-time were allowed to 
remain with the widtiw only during her life 
or until re-marriage, a c.istom or prai’tiee 
more jiearly resembling the rule which obtains 
among Hindii.s than any which regulates 
such cases among Aluhammadans. Tpon con- 
sideration of the evidence Hamilton, 0. J., 
decided in favour of the appellant. He took 
the view that the burden of proof lay on 
the respondent to show that there was a 
Aluhammadan eiistoni which applied to the 
Alemons in Alomhasa, that this custom was 
ancient and iiivarialde, and that it had super- 
seded the custom which governed the (.’iitch 
M^raons in sucli cases before migration. 


The Court of Appeal were of a different 
opinion. They held that Hamiltion, 0. J. 
had, having regard to the facts as established 
wrongly stated the character of the burden 
of proof. They took the view that if the 
present respondent simply produced sufficient 
evidence to show that the custom of Hindu 
succession had ceased to be generally observed 
by the Memons in Mombasa, that was 
sufficient to entitle her to succeed, if the 
other side failed to bring forward sufficient 
evidence in answer. They commented on 
the indications, adverse to the present appel- 
lant, furnished by the documentary records, 
and on what they considered to be on the 
whole the preponderance in trustworthiness 
of the oral evidence against him. That on 
certain occasions females should have been 
proved to have preferred maintenance to a 
share of a very small estate they regarded as 
in the circumstances inconclusive; nor was the 
special custom or practice as to oranaraents 
enough to displace tlie presumption that the 
general rule was that of Muhammadan Law. 

Their Lord.ships are in agreement with 
tlie conclusions reached by the Court of 
Appeal for Eastern Africa. It seems to 
them that the learned Judge who tried the 
case misconceived what, having regard to 
tlie circumstances of the Memon migration to 
Mombasa, was the real question for the Judge 
who had to try the case. 

AVhere a Hindu family migrate from one 
part of India to another, prima /(/fee, they 
cai-ry with them their personal law, and, if 
they are alleged to have become subject to a 
new local custom, this new custom must be 
affirmatively proved to have been adopted, 
but when such a family emigrate to another 
country, and. being themselves Muhammadans 
settle among Alulmmmadans, the presumption 
that they have accepted the law of the people 
whom they have joined seems to their 
Tjoi dships to be one that should be much more 
readily made. All that has to be sliown is 
that they have so acted as to raise the in- 
ference that they have cut tliemselves off from 
tlieir old environments. The analogy is that 
of a chango of domicile on settling in a new 
coniitiy ratlier than the analogy of a change 
of custom (Ml migration witliin India. The 
question is simply one of tlie proper infer- 
ence to be drawn from the circumstances. In 
the present case it is to be observed that it 
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does not appear that the Memons in Mombasa 
have at any time established any distinctive 
political or social organisation for themselves. 
Such organisation as has been formed 
appears to have been formed mainly , 
if not entirely, for purposes of 
worship. There seems to be no sufficient 
reason in what has been brought before the 
Courts in this case for regarding the Memons 
who have emigrated from Cutch to Mombasa 
as other than a number of individual Mu- 
hammadans who have settled down among a 
people who are of their own religion. It 
does not appear that these Memons have ever 
as a body claimed to be outside the system of 
law which naturally followsfromthatreligion, 
and so prevails among the Muhammadans at 
Mombasa. Their Lordships have examined 
the oral evidence brought forward on behalf 
of the appellant. It relates to very small 
estates and is of an inconclusive character. 
There is lacking in it indication of intention 
to assert a principle. A good deal of the 
evidence for the respondent is open to the 
same observation. But several of the 
documentary records distinctly support the 
contention that some at least of the Memon 
families had treated themselves as governed 
in point of succession by Muhammadan Law, 
and the balance of the oral testimony appears 
to be on this side. Under these circumstances 
their Lordships think that the presumption 
which arises from the facts proved, and the 
weight of evidence, are both in favour of the 
conclusion reached by the Court of Appeal. 

They will, therefore, humbly advise His 
Majesty that this appeal should be dismissed. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. 
Harrisoriy Powle ^ Tulk^ 


COURT OP THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 274 op 1914-15 op 

Barabanki District. 

July 22, 1915. 

Present: — Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

Rhan Bahadur Mir BUNYAD HUSAIN— 

Appellant 

versus 

RAM SAHAI SINGH and others- 

Respondents. 

Oudh Rent Act fXXIl of 1886J, $. 33 — Enhance- 
ment of rent, suit for -Land held by way t;/ kabzadari 
at low rent—Nature of tenure. 

lu a suit between the parties, it was held by a 
Settlement Officer that the respondents were entitled 
to lioid the land in question by way of Inhzndari 
at the former low rent of Rs. 20 and odd: 

Held, that these rights were not rights of occu- 
pancy under section .5 of the Rent Act and that the 
rent was liable to enhancement under section 33 of 
the Rent Act. [p. 41 6, col. I.] 

Azim AU Khan v. Shankar Sinyh, Selected Decision 
No. 3 of 1893; Baldeo BakJtsh Sinyh v. Chaitdlirnin 
Sahib-un-nisa, Selected Decision Xo. 11 of 1912; 
Bindha Singh v. Saininnt Ilahi Kliaiunn, Selected De* 
cision No. 23 of 1892, considered. 

Second appeal from the order of the 
Commissioner of Fyzabad Division, dated the 
5th January 1915, confirming that of 
the Assistant Collector of Barabanki Dis- 
trict in a case of enhancement of rent 
under section IDS (8) of Act XXII of 
188b. 

JUDGMENT. 

Holms, S. M . — ('hhj '22nd, 1915.) — I have 
examined the Settlement decision and decree 
under which the appellant holds part of the 
land in suit in the present appeal As re- 
gards the other part of the land in suit, the 
respondent’s case is that the appellant ad- 
mitted it was held under a similar decree. The 
appellant’s Pleader says he does not know. 
The appellant has not shown under what terms 
the other land was held if it was not held 
under a similar decree. Before the Settle- 
ment Court there was a claim to sir. It was 
found that the claimants were former pro- 
prietors who had parted their proprietary 
rights aud retained land, which was formerly 
their sir, at what is called a low rent {naram 
lagan). It was decided that they should 
hold this land by way of kahzadari, being ‘a 
riglit .something between sir and knhza(Jari'\ 
at the former low rent of Rs. 29-1L6 on 
similar terms to the land mentioned in Fi- 
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ancial Commissioner’s Selected Decision No. 
6 of 1870. It is clear then that the rights 
of occnpancy which were decreed were not 
rights of occupancy corresponding to those 
under section 5 of the pre.sent Rent Act. 
Under Azim AU Khan v. Shankar Singh 
(1) the operation of vsection 33 is not confined 
to tenants with a right of occupancy under 
section 5. 

Two other Selected Decisions are in point. 
The first is Baldeo Bakhsh Singh v. Chaudh’ 
rain Sahih-un-nisa (i), in which it was 
held that the word kabzadnri did not neces- 
sarily mean occupancy rights. The circum- 
stances of the particular ca.se were examined, 
and it was found that the decree was for 
habzadari with rights of inheritance, not at a 
rent fixed at 121 per cent, below the rates 
paid by statutory tenants of the .same clause 
but at the old rent, as in the present case. 
But it also appeared tliat it was iield that a 
previous proceeding in wliicli the rent of the 
predeces.sor-in- interest had been enhanced 
was and that only the rent mnknr'ura 

shahi was payable. This was held to be a decree 
that the claimant wa.s entitled to hold at a 
fixed rent only re-adjustable under section 79 
of the Land Revenue Act at Settlement. 

Bindha Singh v. Sammnf Ihihl Khnnam (3) 
also discussed the particular facts of the ca.se, 
in which the right was held to be an under- 
proprietary right. Now, in the present case, 
it is true that a definite rent was fixed with- 
out any reference to tlie rent of a statutory 
tenant, and it is true that it was stated to be 
a low rent, but there is no indication whatever 
that it was intended that any permanency 
was intended, as in tlie other case referred to. 

I see no reason, then, why the present ca.se 
should be differentiated in re.spect of the 
fixity of tlie rent from that of a i-iglit cf a 
tenant with a right of occupancy under .sec- 
tion 5, and why section 33 should not be 
applied. I would, therefore, .set aside the 
orders of the lower Courts and direct that the 
suit be tried under section 33. In the circum- 
stances parties will bear their own co.sts in all 
the Courts so far. 

Ca-MIMiell, J. iM.— I agree. 


J/./irj/Z iiHoiCtd. 

(1) Selected DeeiMt n Xc. I'-U.’t. 

(2) Selected Deei.-iim Xn. 11 id' 15M2. 

(3) Seltcted I)eci>ioii Xc. 23 'd' IS{I2. 


MADRAS HIGH COURT. 

Civil Appeal No. 79 op 1909. 

November 0, 1915. 

Present:— Sir John Wallis, Kt., Chief Justice 
and Mr. Ju.stice Seshagiri Aiyar. 

LAKSHUMANAN CHKTTIAR and otuers 
—Plaintiffs— Appellants 

versus 

BOMMACHI NAICKER and others— 
Defendants — Respondents. 

Contract Act (/X e/ 1^72), 2 (d)—Comid.eratum 

— Ahstention from taking legal proceeding.'?, u'hether 
sufficient con^derotion, 

Where at the instance of a debtor, a creditor 
abstains from taking legal proceedings against an 
estate which is likely to come into the hands of the 
former on a future date, that is sufficient consider- 
ation for a promise to pay a debt duo to the latter 
under section 2 id) of the Contract Act. [p. 418 
col. 2; p 416, col. 2.] ’ 

Oldersliau' v. King, 2 H. & N. 517; 27 L. J. 'Ex. 120- 3 
Jur. (X. s.) 1 1.'52; 5 W. R. 7o3; 1 1.5 R. R. 673, followed. 

Sivnsuhrnmanid Koirkerv Kri.Amammal, 18 M*. 287* 
lliimasami Naick v. Rtnnai:nmi C'hctfi. 20 M, 255- 
17 M. L. J. 201 : 2 j\r. L. T. 167, referred to. 

Appeal against tlie decree of the Court 
of the Temporary Subordinate Judge of 
Maduia, in Original Suit No. 77 of 1908. 

Messrs. S, Srinirassa Aiyangar and 0, 
Krishnamachariar, for the Appellants. 

Messr.s. M. 0. Parfhasaradhy Aiyangar 
and S. Gopalasami Aiyangar, for the Respond- 
ents. 

JUDGMENT. 

Wallis, C.J — The main question argued 
before us in tliis appeal is as to whether 
the deed, Exhibit A, is without considera- 
tion in .'^0 far as it imposes a personal 
liability upon the 5th defendant, who was 
then in the line of succes.'sionand subsequently 
in 1905 succeeded to the zaninduri of 
Ammayanaickanoor. The peculiar tenure of 
the zemindari was e.stablished in Sivasub- 
ramania Kaitku' v. ivViVoo/mmuZ (1) and 
the inability of the reversioners to mortgage 
their eliaiice of .sncee.vsion in Bamosami 
Kaik V. lioinasioni CLclti (2), subsequently 
to the date of the plaint nioitgnge. Under 
the decision in Siiasuhrainanid Nairker y. 
Kiislnamirial (1) each zemindar takes a 
life-e.state and as pointed ( ut in Bamasami 
B'aik V. Bamasami ChrUi (2), this fact 
cieates consideiable dill]cultie.s in the way 


(1) IS M.:s7. 

(2) 30 .M. L’.v,; 17 ^I. L. .1 


20I;2M.L. T. 167. 
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of mortgaging the zemindari. In that 
case It was held that the mortgage executed 
by the present 5th defendant nnd other 
reversioners was not binding on him after 
he succeeded to the zenundan but that he 
was bound by the personal covenant to pay 
after he succeeded and that the covenant 
had been specially inserted to meet the 
difficulties in the way of enforcing creditors’ 
claims against the zmmdan which arose in 
consequence of U,e decision in Hivasuhrauania 

(1'. owing to the 
fact that at the date of that decision and 

for some time afterwards the holder of 

the zernmdan was not liable for the debt 

which it was sought to recover. That 

case arose out of a consent in Original 

Suit N^o. 43 of ,1894 which was brought 

upon soother mortgage and to which the 

present 5th defendant was a party, whereas 

the present claim arose out of a mortgage 

of other properties not included in tL 

remmdaii which was the subject of 

Original Suit No 33 of 1S9.3. i„ which the 

thT®fi h i f '""s impleaded as 

■ defendant and in which it was 

sought to recover the amount due under 

the mortgage by sale of the mortgaged 

properties and also on the liability of the 

zemndan. The defendants Nos. 3 to 6 in that 

suit were e.r pai/c and the contesting 

defendantsNos. 1 and 2 entered into a m inama, 

du«I^'un‘ provided that the amount 
due should be paid by defendants No.s. 1 and 2 

tLf I™'”’* ™“P'»"'d interest and 

that the mortgaged properties and the 

Z'iZ’ -f “’^rofor 

, \ should come into 

he possession of defendants Nos. 1 to G, each of 
those defendants should pay this amount 
on getting possession of the zmiudun 

default the plaintiff should recover the 
same by means of a precept of the Court, 
the reason for and effect of similar 

provisions were considered in Uamammi 

Nmck V. Ramasami Chelti (2). The decree 

IZT TZ TT “P raziiama 

p ovided that tlie mortgage debt sliould 

be paid by the defendants Nos. 1 and 2 and 

that the mortgaged properties and the 

zemiudan and the as.^ets of the fathers of 

defendants Nos. 1 to 5 should be liable and 

1 'defendant should 

succeed to the zamwdari, he should pay at 

27 
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once the decree-debt from tbe income of 

plaintiff should procrod to recover it by 
process of ^ Cmirl and tint the defeiuN 
ant (the .ith defendant here and the 
present zemrndar) should be exempted from 
liability for the decree-debt. Thus effect 
was not given in the decree to the 
provisions of the razina^a as to defendants 
Nos o to 6 being liable if the znmndari 
should come into their posse.ssion. probably 
because they were ex p,„te and their 
consent had not been obtained. 

A year later, on 29th January 1895, the 
plaintiff put in a petition for execution by 
sale of the mortgaged properties and for the 
appointment of a Receiver of the zemindar/ 

and on , 9|hAi,fu,st 189.5 the Cth defei;; 

t defendant liere, put in a counter-petition 
pleading that he had been exemn ted 
rom liability and that he was not a party 
to the mortgage sued on anl opposing 
the appointment of a Receiver ^ 

On 27th August 1895 the appolntmeiit of a 
Receiver postponed by consent until 18‘li 

July and when on 9th Augu.st 1895 an order 

was pas,sed appointing a Receiver, it was men- 
tioned in the order that the defendants Nos 1 
and 0 had promised to pay Rs. 5,000 before th’at 
date and that the plaintiff had undertaken not 
to pre.ss for the appointment of the Receiver 

if they did .so. At this time (he Lst 

defendant Siva ^'nbrain.aiiia liad succeeded 
to the z-m„„/,m and the present .ath de- 
fendant was apparently the „evt i„ .,ueces- 

s 10 n r 

Snhsoqnently the 1st. 2nd and ,5th defend- 
ants 111 tins suit e.vecuted two documents, 
E.xh.bi h and Ml, on 10th Alarch 1897 and 
a thiivi document on 26tli Xovember 1907 
Hi. li.Hbil B .■edl./ZT cS 

Villages of the rciiA, had been sold for 

Nos. 34 of 18 , 4 , 4;l of 1894 and 3:! of 1893 

(the decree now in qnestionland provided that 
the.se villages .should be rernnveyed to tlie 1st 
defendant for Rs. .-10,00:) .subject t-i the .said 
mortgages, and liypotliecated the zem/m/ar, for 
this amount Exhibit El of the .same date 

recited that Jie decree ItoMei’s i,i the three 

suits first mentioned had advanced R.s. 7d 000 
to the Jst defendant to enable him’ to 
give security to possession of the -omn- 
dan pending the appeal to the Privy Cuun. 
cil from the decision in Skasnlramania 
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NaicTeer v. Knshnarmnal (1) and had usu- 
frnctnarily mortgaged the zemindari to them 
for this amount providing that any balance 
should go in reduction of those decree-debts. 

On 27th October 1897, as appears from 
Exhibit E2, the appeal to the Privy Coun- 
cil was compromised and by that document, 
Exhibit E2, dated 26th November 1897, Siva- 
subramania, the then zaniindar, and the pre- 
sent 5th defendant and others executed in 
favour of the plaintiffs and other creditors 
a furtlier usufructuary mortgage for a fresh 
advance of Rs. 20,000 in connection with 
the compromise. This deed to which the 5th 
defendant was a party expressly provided 
that the zemindari was liable for the decree- 
debt under Original Suit No, d3 of 1S93, 
by which it will be remembered the present 
5th defendant had been exonerated from the 
debt. 

It would appear from the recitals in tlie 
execution petition of 1899, Exhibit D series, 
that nothing was done on the order appoint- 
ing a Receiver in August 1895, and it was 
alleged for the defendant that in March 1896 
an arrangement was come to under which 
the three decree-holders divided proportion- 
ately the net collections of the zemindari 
without bringing the property to sale and 
that this agreement liad been acted on until 
the presentation of the further execution 

petition in 1899. 

It was apparently in this state of things 
that the creditors considered it desirable to 
get the 5th defendant, who as 6th defendant 
had been exonerated by the decree in Original 

Suit No, 33 of 1893, to undertake the liability 

to pay in the event of his succeeding to 
tlie zemindari, as was provided in the razinama 
itself though not in the decree and it was 
apparently for that purpose Exiiihit A, the 
document now sued on, was executed by the 
5th defendant on the 2’;th January 1898. 
As already mentioned the oth defendant 
in Exhibit E2 had already conlirmed hypo- 
thecation of the zemindaii for the decree- 
debt but he had not entered into a personal 
covenant to pay on succeeding to the 
zemindari, such as I'ad been given by de- 
fendants Nos. 1 and 2 under tiie compromise 

decree. 

There were legal difficulties in the way 
of bringing the whole zemindari to sale, and 
both the creditors and tlie family appear to 


have been anxious to avoid doing this by 
making the successive heirs liable to pay as 
from the date of succeeding to the zmin^ 
dari. In 1898 it had not been decided that 
the 5th defendant’s mortgage of his interest 
under Exhibit B2 was not binding on him. 

It has now to be considered whether the 
consideration recited in Exhibit A is suffi- 
cient. Under section 2 (d) of the Indian 
Contract Act there is consideration when, 
at the desire of the promisor, the promisee 
has done or abstained from doing something 
as well as when he does or abstains from 
doing something, or promises to do or ab- 
stains from doing something. Exhibit A 
after reciting that the amount payable un- 
der the decree in Original Suit No. 33 of 
1893 upto date was Rs. 28,212-1-4 proceeds, 
“inasmuch as you paid the said amount for 
tlie benefit of the said zemindari without 
discount and rendered assistance at the pro- 
per time, and as we are liable to discharge 
the obligation if we succeed to the aeiuindan, 
we agree that either of us who at any time 
or in any manner obtains the zemindari, 
should pay that amount with interest as 
provided in the instrument.” Although it 
may not appear that the assistance referred 
to was rendered at the desire of the promi- 
sor so as to make it good past consideration 
under the section, the reference to the pro- 
misors liability to pay is, I think, sufficient 
to raise an inference that the real consider- 
ation for the promise to pay with interest 
at the stipulated rate was forbearance on 
the part of the creditors to take further 
proceedings against the zemindari and as the 
decree-holders did abstain for some time 
taking further proceedings that would, I 
think, be sufficient consideration. Oldershaw 
v. King (3). With reference to the conten- 
tion that the promisor had been exempted 
from liability by the decree in Original Suit 
No. 33 of 1893, it appears sufficient to point 
out that by Exliibit E2 he had purported 
to cliarge his interest in the zemindari when 
he should succeed to it with the decree 
amount, and it was not tiien decided that 
sucli a charge was void us tlie transfer of 
an expectancy; and it was to the interest of 
the promisor tiiat the decree-holder should 

{:i) *2 11. A- N. 517: 27 L. J. Kx. 120; 3 .lur. (n. s.) 
1152;5\Y. R. 7o3;116R. R. 673. 
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not feel obliged to take proceedings at once 
for the enforcement of his security. 

V F.'Jv'’®''- as to the promisor’s 

liability for Rs. 28,212.14 is followed by 

the recital of a further advance to the 

promisors of Rs. 29,000 and there is a 

stipula ion that it is to carry compound 

interest at Re. 1-4 per cent, per mensem, 

and I do no see why this farther advance 

should not Itself be treated as sufiScient con- 

sideration for the whole promise and indeed 

It appears to me to form part of the consider- 
ation for the whole agreement recited in the 

following Bamasami 
(2) we hold 

Exhibit A was void as a mortgage by the 6th 
defendant of his reversionary interest, the 

covenant to pay IS enforceable and we must 

reverse the judgment of the Subordinate 
Court SO far as the 5th defendant is con- 
cerned and remand the case on the question 
of the amount due by the 5th defendant in 

*v/*^mu* >noarred upto date to 

abide. The appeal as regards the other 

defendants is dismissed without costs. 

Seshagiri Aitar, J._I agree. The Subor- 
dinate Judge has not applied his mind to the 
real POint arising in this ease. The reason for 

tte 5th defendant undertaking liability was 
because the plaintiff saved the zeniindari for 

the family. This is referred to in Exhibit A 

It was on that account that the 5th defend- 
ant who had only a presumptive title agreed 

to mortgage his expectancy and stipulated 

for exemption from personal liability. Row 

that this expectancy is out of the reach of the 

creditor, the question is whether Exhibit A 

creates no liability on him. The exemption 

from personal liability only means that he is 

not to be arrested in execution. His move- 

able properties other than the zemindari also 

are exempt from attachment. Nonetheless 

1 am of opinion that any income which may 

accrue to him from the zemindari is liable 

although as a result of the decided cases, no 

charge is created on the zemindari or its 
income. 
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stances, I agree that the case should be dis- 
posed of on the materials placed before us. 

he ^ consideration for the promise, in my 
opinion, is that the zemindari to which the 
1st defendant had a prospective right of 
succession was saved by the act of the plaint- 
iff. I agree in the order proposed by the 
learned Chief Justice. 

A’p'penl allowed] Case remanded. 


On the question of consideration, I would 
have preferred to send the case down for a 
revised finding as the lower Court has not 
dealt with It properly. It was suggested by 

Mr. I arthasaradhy Aiyangar that there was 

a failure of consideration; but this was not 
pleaded in the suit. Under these ciroum- 


PRIVY COUNCIL. 

Appeal from the Lower Burma Chief Court. 

December 16, 19) 5. 

Present : — Viscount Haldane (Lord 
Chancellor), Lord Wrenbury, Sir John Edge 

and Mr. Ameer Ali. 

The bank op BENGAL-Puintipfs 

—Appellants 

versus 

RAMANATHAN CHETTY and others 

Dependants— Respondents. 

and agent-Uoney.lending ' hnmiess- 
thctig finn--Pom>r.of.aitonieij, constmcUm o/- 

The defendant who carried on the business of 
banker and money-lender in Rangoon appointed 

one R as his attorney for the general management of 

ills said business and empowered him “to transact 
conduct, and manage all and every or any of rlie 
affairs concerns, matters and things” in which the 
defendant was m any wise interested and concerned 
andfortiiat purpose to use or sign” his name and 
to borrow money from any Bank or Banks, firm 

or ^ms, person or persons, either with or without 

pledge of securities for moneys advanced to various 
persons. R pledged the tirm’s credit with tlie plaint- 
iff bank to enable one E to iiavc a cash credit account 
opened in his name. (U-ew considerable sums of 
money on the cash credit account thus ooened and 
thereafter became insolvent and his assets‘yested in 
the Official Assignee. Tlie plaintiff hank sued the 
defendant for the amount due from E. The defendant 

domed R s authority to enter into the transaction so 

as to bind his firm: 

Held, that the agent’s authority to enter into trans. 
actions of the nature in dispute was to be found in 
the power-of-attorney itself by necessary imjilicatiou 
from the nature of the business with tlie general 
management of whicli tlie agent was en'-.rusted in- 
asmuch as without such authority it was hardly 
possible to carry on the busines.s of'a money-lender 
and financier, [p, 422, col. 2.] 

Bryautv. La Baiiqtie du Peuple, (1893J A C 170 

at p. 177; 62 L. J. P. C. 68; 1 R. 33G; 68 £ ' T.‘ 546- 
41 W. R. 600, applied. 

Held, also, tliat the mere fact that the principal 
did not receive any benefit did not rid him of his 
liability [p. 423, col. 1.] 
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Among Chetty money-londing firms it is the practice 
fur nn agent to pledge the orcdit of his principal to 
scrun- nn ndvanco to a liormwer. fp. 422, col. 2; 
]}. 42.1, cn!. ].■[ 

Appeal from a judgment and decree of the 
liower Burma Chief Court On its' Appellate 
Side, dated March 26, 1914, reported as 24 
Ind, Cas. .516, reversing those of the same 
Court on its Original Side, dated August 16, 

1912. 

FACTS of the case are sufliciently 
set forth in their Lordships’ judgment. 

Sir E. Uidianh, K. C., and Mr. Coltuiany 
for the Appellants.— The respondents were 
clearly liable on the contract of guarantee. 
The agent had power to endorse the pro- 
missory note and execute the guarantee 
agreement. He need not have had express 
power to act in tliat way. It was sufficient 
if he could not carry on his duties without 
such powers. In other words, he might have 
had tlie power by necessary implication. 
The firm was a money-lending firm and, 
therefore, ginraiiteeing loans and overdrafts 
would fall within tlie .scope of its busine.ss. 
The presumption by the non-production of 
the account books after due notice was that 
the said agent liad acted on more than one 
occasion as a guarantor and hi.s action was 
ratified by the firm. In fact the respondents 
lield out tlieir agents as having authority to 
enter into guarantees and ratified their 
action in so doing. 

Reference was made to Brnanf v. La 
liatKitie (In Pcuph. (1); Indian Evidence Act, 
section 114; Indian Contract Act, .section 
187: Presidency llank.s Act, XI of 1876, 
Chapter 8. section 86 (a) (6). amended by Act 
I of 1007, section 37, clause 

Mr. NeirhoU, K. C., and .Mr. Snnth'rs, for 
tlie Respohdent.s. — The respondent.s never 
authorised Chockiilingarn by the powor-of- 
attorney or (»tber\vise to enter into the 
guarantee on behalf of Kbiahim. Tliere was 
no evidence on record that guai-anteeing ac- 
counts fell within the .scope of a Chetty 
money-lender and even then .such evidence 
would not have been admi.s.sible. There was 
no evidence that Chockalingain over gave a 
guarantee for any otlier person than El)rahim 
or that the respondents knew that th(‘ agent 
aforesaid ever gave a guarantee for any 
del)t(tr or .subMapiently ratified (lie .'-ame. 



Reference was made to Jacobs v. Morris (2)» 
Jacobi V. Morris (3); Bryant v. La Banqm 
(In Pcupk (I 

No reply. 

JUDCtMRNT. 

Mr. Amebu Ali.— T his is an appeal from 
the Chief Court of Lower Burma, and the 
sole question for determination is whether 
the agent in Rangoon of the original defend- 
ant to the action, Latchmanan Chetty, since 
deceased, now represented by the respond- 
ents, had authortity to enter into the 
tran.saction with the plaintiff Bank on the 
basis of which it seeks to enforce the present 
claim against the principal. 

Lutchmanan Chetty wa? a native of 
Madras, and ordinarily resided there. He 
belonged to the well-known Chetty money- 
lending caste, and had a large and apparently 
lucrative money-lending business in Rangoon, 
which he carried on by agents, under the 
name and style of ‘‘Ana Roona Laina,” or 
shortly “A. R. L. Chetty.” Previous to 
1901 he had two partners, but after the death 
of one and the retirement of the other in 
that year, he was the sole owner of the 
business. 


By a power-of-attorney, dated the 24th of 
October 1904, he appointed one Ramaswamy 
Chetty, described in the document as “at 
present of Rangoon,” as his attorney under 
‘‘the style or firm of Ana Roona Laina or 
A. R. L. Ramaswamy Chetty.” On the 15th 
of May 1905. Ramaswamy, by the power 
reserved to him in liis appointment, sub- 
stituted in hi.s place one Chockalingam 
Chetty “as the attorney and agent” of the 
defendant. And since liis appointment 
Chockalingam admittedly has managed the 
entire money-lending business of the defend- 
ant’.s firm in Rangoon. 

The transaction which forms the basis of 
the pre.sent claim was entered into in May 
19t)8. It appears tiiat about tiiis time one 
llas.snm (or Hasbini) Ebrabira, with whom 
Cliockalingam had previous dealings and who 
was evidently a (mnstituent of the firm, 
applied to him for financial assistance. He 
acceded to the request, and the arrangement 
that was come to between them was in 


snb.stancc this, tint 
12) 1 (’h sh\: 71 


Chockalingam should 
I.. .1. Ch. 3J3; 50 W. R. 
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pledge the firm’s credit Avith the plaintiff 
Bank to enable Ebrahim to have a cash credit 
account opened in his name and obtain from 
the Bank advances' not exceeding in the 
aggregate Rs. 50,000, and that to secure the 
due re-payment of this amount with interest 
thereon he should execute a promissory note 
in favour of tlie defendant’s firm which 
Chockilingam on his side should endorse over 
to the Bank. 

It is to be observed in this connection that 
under the provisions of the Presidency Banks 
Act [X[ of 1876, section 37, clause (c)], the 
bank is precluded from opening cash credits 
on the security of any negotiable instrument 
of : — 

any individual or partnership firm , . . 
which does not carry on it the several res- 
ponsibilities of at least two persons or firms 
unconnected with each other in general 
partnership.” 

It was in view of this prevision of the law, 
and the practice of the Bank in conformity 
therewith, that tlie promissory note for 
Rs. 50,000, bearing the usual Bank rate of 
interest, was executed on the 23rd May 1908, 
by Ebrahim in favour of “A. R. L. Chocka- 
lingxm Chetty,” the name under which the 
defendants firm admittedly carried on busi- 
ness in Rangoon. Tins lote was endorsed 
over by Chockalingam to the Bank. Thus 
both Ebrahim and the Chetty firm became 
severally liaide on the note, one a.s the drawer, 
the other as tlie endorser, for advances 
to Ebrahim on his cash credit account. 

At the same time and on tiie same date 
Chockalingam gave to the plaintiff Bank a 
letter of guarantee on behalf of his firm. 
It stated the nature of tlio transaction and 
the character of tlie obligation undertaken 
by the Chetty firm in these terms: — 

‘Til consideration of the Bank of Bengal 
having agreed at our request li grant to 
Hassum Ebrahim (who is hereinafter refer- 
red to as the borrower) accommodation by 
way of cash credit to .such an amount from 
time to time as the Bank in its discretion 
shall think proper upon condition that such 
cash credit shall to the extent of Rs. t0,000 
and interest be secured by the pro- 
missory note hereinafter mentioned we the 
undersigned A. R. L. Chockalingam Chetty 
(guarantor) have delivered to the Bank of 
Bengal a promissory note dated 2drd May 
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1908 for Rs, 50,000 and interest payable 
on demand made by the said borrower in 
favour of us and endorsed by us to the said 
Bank or order (the said promissory note 
being intended as a guarantee to the extent 
of Rs. 50,000 and interest of the balance 
from time to time due to the said Bank 
from the said borrower on account of the 
said cash credit) on the understanding that 
the Bank shall be at liberty to take steps 
to enforce payment of the said promissory 
note at- any time after notice in writing 
demanding payment thereof posted to us at 
our usual or last known address and default 
being made in payment for thi’ee days after 
the posting of such notice.” 

Ebrahim appeals to have drawn consider- 
able sums of money on the cash credit ac- 
count thus opened. He was adjudicated an 
insolvent shortly after, and his assets vested 

in the Official Assignee. He himself is said 
to have ah.sconded. 


ihe piaintiit BauK thereupon called upon 
the defendant to pay the amount due from 
Ebrahim, and on his failure to do so, brought 
the present action in the Chief Court of 
Lower Burma in its original civil jurisdic- 
tion. The defence to the action in the main 
is the denial of authority on the part of 
Chockalingam to enter into the transaction 
S} as to bind the defendant’s firm. 

Ihe case was <it first heard cc par/r, owing 
to the default of fl,e defendant to enter 
appearance, but the expirti decree was sot 
aside, and the suit came on for trial as a 
emtentious cause on the 17th January 1912, 
before Ormond, J., who framed the issues 
and took part of the evidence. It was 
heard subsequently by Robinson, J. The 
defendant, besides putting in the power- 
of-attorney and the instrument substituting 
Cbocaklingam in place of Ramaswamy, 
adduced no evidence, anti Robinson. J., held 
in .substance that, although there was no 
express authority to the agent to enter into a 
transaction of this nature, the defendant sub- 
seiiuently ratified and coidirmod the net, and 
was, therefere, cleai-ly liable. He accordingly 
decreed the plaintiffs’ claim. The Appellate 
Court did not agree with this view. The 
learned Judges further considered that if 
guaranteeing the loans of others was to be 
regarded as a necessary incident of the 
business, it would not be so much a 


422 nribUN 

BANE OF BENOAL V. BAUANATHAN CUETTT. 

money-lending business as an insurance 
business.” 

They accordingly dismissed the suit. 

in their Lordships’ opinion this judgment 
cannot be supported. The learned Judges 
seem to have missed the real point at issue. 
They do not appear to have correctly appre- 
hended the character and extent of the 
powers entrusted to the agent, or the nature 
of the business which he conducted and 
managed on behalf of the defendant in 
Rangoon. 

Their Lordships desire to refer shortly 
to the principal provisions of the power 
directly bearing on the question raised in 
the case. After setting out that he was 
formerly carrying on the business of 
bankers and moneylenders in Rangoon” 
in co-partnership with two other persons, 
and that owing to the death of one 
partner and the retirement of the other, 
he was then solely carrying on the 

same business” under the style of A. R. 
L. Chetty, and that he was de.sirous of ap- 
pointing Ramaswamy Chetty as his attorney 
for the general management of his said 
business, the defendant (Lutchmanan Chetty) 
proceeds to state the duties with which he 
charges the agent and the powers he entrusts 
him with: — 

To transact, conduct, and manage all and 
every or any of the affairs, concerns, matters, 
and things in which I, the said L. A. R. L. 
Lutchmanan Chetty, now am or hereafter 
may be in any wise interested and concerned, 
and for that purpose to use or sign ray name 
to all and every or any documentsordocument 
writings or writing whatsoever. To borrow 
money from any Bank or Banks, firm or 
firms, person or persons, either with or 
without pledge of securities for moneys 
advanced to various peraons.” 

The authority to borrow is given inexplicit 
and the broadest terms, either with or 
without pledge of the securities’' lodged 
with the agent by constituents for moneys 
advanced to them. 

The power then goes on to deehire: — 

To make draw sign accept endorse nego- 
tiate and transfer all and every orany bills of 
exchange promissory notes IuokHs cheques 
drafts bills of lading and all and every other 
negotiable securities whatsoever to which my 
signature or endorsement may be required or 
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which my said attorney may in his absolute 
discretion think fit, to make draw sign accept 
endorse negotiate and transfer in my name 
and on my behalf.” 

It is to be borne in mind that the defend- 
ant’s lusiness was a general money-lending 
business, in the course of which he financed 
both Chetties and non-Chetties. The agent 
had express authority to borrow. For what 
purpose? To lend to others, It was an es- 
sential incident of the business; and the 
authority to borrow implied an authority to 
pledge the credit of tlie firm for the- purpose 
of obtaining or securing advances from 
others to constituents. It was a matter of 
convenience that, instead of receiving the 
money directly himself and lending it to the 
borrower, he authorised the lender, in this 
case the Bank, on the pledge of the firm’s 
credit, to advance the money to the bor- 
rower. 

Applying to the power in the present case 
the canon of construction laid down in 
Bryant v. La Banque du Peuple (1), viz, 
— “that where an act purporting to be 
done under a power-of-attorney is chal- 
lenged as being in excess of the authority 
conferred by the power, it is nece.ssary to 
show that on a fair construction of the 
whole instrument the authority in question 
is to be found within the four corners of 
the instrument, either in express terms or 
by necessary implication,” their Lord- 
ships consider that the authority to enter 
into transactions of the nature in dispute 
is to be found in the document itself by 
necessary implication from the nature of the 
business, with the general management of 
which the agent was entrusted. Without 
such authority it would hardly have been 
possible to carry on the business of a money- 
lender and financier. 

It is clear from the facts proved in the 
case that for three years it was accepted, 
and business was transacted on the basis, 
that the agent was invested with full 
authority in that behalf. For between May 
IIH)”) luul May 1!>0S Cliockalingam entered 
into twenty-three identical transactions with- 
out, so far as appears on the record, any 
({uestion being raised that they were in ex- 
cess of his authority. Besides, there is evi- 
dence that among these Chetty money-lend- 
ing firms it is the practice for the agent 


425 


imlN OASES. 


Tol. XXXII] 

Mi^aUINOlH V. NATBSi AITAB. 

« 

to pledge the credit of the principal in this 
manner. 

It was urged on behalf of the defendant 
that it was not shown he had received any 
benefit from the transaction in question. 
Their Lordships think that if authority is 
established the mere fact that the principal 
did not receive any benefit does not rid 
him of his liability. But it is to be observed 
that the case of the plaintiff Bank was that 
the defendant’s books of accounts would show 
receipt of commission on the transaction. 
It called upon the defendant to produce 
those books, which he failed to do; nor was 
Chockalingam called to support his allega- 
tion in respect of the non-receipt of com- 
mission. 

Their Lordships are of opinion that the 
decree of the Chief Court should be set 
aside, and that of Robinson, J., should be 
restored. The respondents must pay the 
costs of this appeal and of the appeal in the 
Chief Court. 

And their Lordships will humbly advise 
His Majesty accordingly. 

Appeal allowed. 

Solicitors for the Appellants: Messrs. 
Arnould and Son. 

Solicitors for the Respondents: Messrs. Bm- 
mall and White. 


MADRAS HIGH COURT. 

Ortginal Side Appeal No. 3 op 1915. 
November 24, 1915. 

Present:— Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
MAHALINGAM, jiinor, by his mother and 

NEXT FRIEND — PLAINTIFF — APPELLANT 

versus 

C. NATESA AITAR and others — 
Defendants — Respondents. 

Letters Patent (Mad.), s. 12 — Discretion, exercise of, hij 
High Court on Original Side— High Court, interference 
hy—Jurisdiction—Propertij situated in different juris- 
dictions— Leave to bring suit for partition refused^ 
Separate suits, if maintainable— Order refusing leave 
to amend plaint, if appealable. 

. A High Court on appeal would not interfere with 
the exercise of its discretion on the Original Side in 
refusing leave to sue for partition of properties situ- 
ated in different jurisdictions, [p. 423, col. 2.] 


An order refusing leave to amend a plaint is in 
the nature of an interlocutory order and is not ap- 
pealable as a judgment, [p. 423, col. 1.] 

Where immoveable property is situated in differ- 
ent jurisdictions, a separate suit lies in each jurisdic- 
tion for the partition of the pro))erfcy there situated, 
[p. 424, col. 1 ] 

Subha Rau v. Rama Rau, 3M. H. C. R. 376j Balaram 
Bhaskerji v. Ramchandra Bhaskerji, 22 B 922 
and Punchanun MulUck v. Shib Chunder Mullick, 14 C. 
835, followed. 

Per Seshagiri Aiyar, J. — A plaint presented on the 
gi’anting of a provisional leave loses vitality the 
moment tho leave is withdrawn. Therefore, an 
order refusing leave to amend such a plaint on 
the withdrawal of the leave is infrnctuous and is not 
appealable, [p. 424, col. 1.] 

Tuljaram Row v. AUagappa Chettiar, 8 Ind. Caa. 
340; (1910) M. W. N. 696; 8 M L. T. 453;21M.L. J. 1; 
35 M. 1, followed. 

Abdul Karim Sahib V. Badrudeen Sahib, 2S M. 216, 
distinguished. 

Appeal from the order of the Hon’ble Mr. 
Justice Bake well, in the Ordinary Original 
Civil Jurisdiction of the High Court, in 
Civil Suit No. 220 of 1914. 

Messrs. G. P. Ramasicami Aiyar and M, 
Suhharatja Aiyar, for the Appellant. 

Messrs. E. V. R. Sarma and A. V. Se- 
shayya, for the Respondents. 

JUDGMENT, 

Wallis, C. J. — In so far as this is an 
appeal from the order of the learned Judge 
refusing leave to sue under clause 12 of the 
Letters Patent, we are not prepared to in- 
terfere with the exercise of the learned Judge’s 
discretion. In so far as it can be regarded 
as an appeal against his further order on 
the .same day refusing leave to amend the 
plaint by excluding the joint family lands 
outside the jurisdiction, 1 am of opinion that 
such an order is not appealable as a judg- 
ment. In Tuljaram Row v. AUagappa Chet- 
tiar (1) it was held by the Full Bench 
that an interlocutory order refusing to frame 
a particular issue was not a judgment with- 
in the meaning of the Letters Patent, al- 
though the effect of the order was to shut 
out one of the defences relied upon, and 
that the refusal could only be questioned 
on an appeal from the final decree. That 
ruling appears to me to govern the present 
case. In Abdul Karim Sahib v. Badrudeen 
Sahib (2), the facts of which were somewhat 

(1) 8 Ind. Cas. 340; 35 M. 1; (1910) M. W. N. 696; 
8M. L. T. 453; 21 M. L. J. ]. 

(2) 28 M, 216. 
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similar to the present, it is expressly stated 
in the foot-note that there was an appeal 
against the decree well as against the 
order refusing to amend the written state- 
ment, whereas there is no appeal against 
the decree in the present case. I may say, 
however, that 1 am unable to agree with 
the view that there was no power to give 
leave in such a case, as it appears to bo 
well .settled tliat where the immoveable pro- 
perty is situated in different jurisdictions a 
separate suit lies in each jurisdiction for 
the partition of the property there situated. 
SMa Ran v. Rama Ran (3), Balarani Bhaa- 
keni v. Rimcianlr.-i B'laArrji (d-) and 
Punchanun Mnllich v. Shih Chuntltr Mnllivk 
(5). In the result the appeal fails and must 
be dismisfed with costs. 

iSKo-iii'iiKi Aivai;. - I agree. In iiiy opi- 
nion, the application to amend the plaint 
and the order passed thereon were both 
incompetent. After the cancellation of the 
order granting leave to sue, the plaint ori- 
ginally pre.sented became incapable of being 
proceeded with. As ontended for hy Mr. 
Ramaswanii Aiyar, t!:e jurisdiction "to re- 
ceive, fry, and deter/nine .suits" in the case 
of claims to property .situated partly within 
and partly outside the jurisdiction of (heHigh 
Court is dependent on the leave of the 
Court. A plaint presented on the gr.inting 
of a provisional leave 1 ).ses vitality the mo- 
ment the leave is withdrawn. It cannot 
be said that it is v.ilid to some e.vteiit and 
invalid only the estent of the property 
outside the jnrisili.-tton of the Coiii't. The 
party will not he pivMdudeil from pur.suing 
his remedies in respect of the properties 
■within the jurisdietion by tiling a fiesh suit 
in that behalf. As the order was infructuous 
and ''ould n^d affect the rights of (he fdainl- 
iff to litigiilc his claim, the plaintiff had 
no right of appeal against it. 

i entirely agree with the learned Chief 
Justice in holding that wlieis' properties are 
in different iurmdirtioMs, the rule (hat a Miit 
for partition . Iiculd eiuLi'ac.' all t!ic family 
properties ha; no application, i he eiiaMing 
section in tiio Civil Procedure Code has not 
deprived parties of the right to bring suc- 
cessive suits in respect of properties situated 

(n) M. If. u. i;. 

(4) 22 IP irii'. 

1 i C, 


§ 

in different jnrtsdictions. As the plaintiff 
unnecessarily invoked the aid of the Court 
I agree in the order as to costs against 
him. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Apfe.u.s Nos. 72 and Vd ok 1914. 

August 17, 1 915. 

Fresent:~Uv. Lindsay, J. 0., and 
ilr. Stuart, A. J. C. 

RAGHUNANDAN and another— Defend- 
ants Nos. 1 AND 2— Appellants 


tersns 


JAGESHAH SINGH — Pi.aintiff and 

MATAl SINGH— Defendant No. 3 

Respondents. 

}Mu>i Art (XVIIl of 1S76) 

Pre.riitiifiuii, riijht of, if hcritahh—Personal riylit-^ 
thnici-:<ltlp oj lull l—hilru illiKj projK'itij, effect off on 
riiflit 0 ^ pir^-:iiij>tiiiii. 


Tlis right of pre-emption created by the Oudli 
Laws Act is a p:?rsoiial right in the owner incident 
oil the ownersliipof land and is heritable 
col 


[p. 427, 


A jiersoii who laid no rigid of pre-emption at tho 
date of sale but who inherited the iiroperty, by 
reason of tlie ownership of which tlie right of pre- 
ein)iti(m aro.se, from a person who hud tueli a right, 
can claim pre-emplton. [p. T'.’O, col. 2; p. 427, 001^1.] 

Appeal against tlie decree of the Subordi- 
nate Judge, Unai*, dated the 27th Novem- 
ber 1913, reversing that of the Munsif, 
Pnrwa, dated the 15th March 1912. 

Pandit Ooka/ou Au/Zi Mi’jj'u, for the Ap- 
pellant. 


Pahn Bidirdinr A5////,for Respondent No. 1. 

nRDER. 


Sii.\Kr. A, J. C.--A decree \\a.s passed in 
favour of Sheo Cliaran on the iSth Aagu.st 

1900 for the foreclosure of 9 19 ^fV/cas 

under-proprietary land in Maloiui, Unao Dis- 
trict. 


\ decree wa-'. luis.-ed in favour of Sheo 
Clf'.ran en the lllli of May 1907 for the 
foreclosure of (J hiohas 14 bisicas 19 bisicansis 
in (he same district. 

Sheo Cliaran is now repre.sented by Ra- 
gliuiiandan and Bans Gopal, defendants Nos. 
1 and 2, and apiiellants in Appeals Nos. 72 
and 73. On lOtli August J912 Jageshar 
si[M'). n right 
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of pre-emption with respect tc 9 bighas 19 
hiswas. On 19^1 September 1912 Jageshar 
Singh filed Suit No. 241 to enforce a right 
of pre-emption with regard to 6 highas 14 
hiswas 19 biswanm. These suits were dis- 
missed by the Munsif but decreed by the 
learned Subordinate Judge on appeal. 
Jageshar Singh based his right of pre-emp- 
tion on the fact that he had succeeded as 
reversioner to a certain Madho Singh, the 
owner of under-proprietary land in Malona.. 
Madho Singh had died without issue and 
his widow Musammat Jhogara had succeed- 
ed to a widow’s estate in respect of his 
property. She was alive in 1906 and 1907, 
On the death of Miminmat Jhogara slie was 
succeeded by Dilraja, her daughter and the 
daughter of Madho Singh, and on Dilraja’s 
death Jageshar Singh succeeded. Jageshar 
Singh has no property in the village of Ma 
Iona with the exception of the property which 
he inherited as reversioner of Madho Singh. 
At the time that the decree for foreclosure 
was passed, Jageshar Singh had thus no 
proprietary or under-proprietary right in the 
village. The appellants pleaded that in those 
circumstances Jageshar Singh had no right 
of pre-emption. They further pleaded that 
the suit.s were barred by limitation, that they 
themselves had acquired under-proprietary 
land in Malona in 1907, and that Jageshar 
Singh’s title was no better than theirs. 

The appeal raises these three points again. 

I do not propose to discuss the last two. 

T note with regard to the first point that 
a similar question came before a full Bench 
of the Allahabad High Court in 1909 and 
on that occasion there was a difference of 
opinion between the learned Judges compos- 
ing the Bench. Richards and Tudball, JJ., 
decided that where a right to claim posses- 
sion of property by pre-emption was at the 
date of the transfer with a person who pre- 
ferred no claim, that person’s heir could make 
a claim within the period of limitation allow- 
ed. Banerji, J., took a different view. He 
held that the right of pre-emption being a 
right of substitution, the heir cf pro-emp- 
tor, not having himself a right of pre- 
emption at the date of the transfer, could 
not maintain a suit. The view taken by the 
majority of the Judges in that case, ]Vajid 

All V. Shahan (1), is to a certain extent 

(1) 3 Iiul. Cas. 820; 31 A. 623; 6 A. L. J. 887; G M. 
L. T. 352. 


/ .>x 


the view taken by Wells, J. C., in Musani- 
imt Muna Ktier v. Abdliut Singh (2). This 
was a single Judge case and the reasons 
given by Mr. Wells are not detailed. It 
has been suggested to me by the learned 
Counsel for the appellants that, in view of the 
importance of the legal point involved, these 
appeals should be decided by a Bench of 
this Court. I think that he is right on 
this point. The Allahabad decision is an 
interesting one, and the reasons given by 
the dissenting Judge deserve careful con- 
sideration. The point is not easy and, al- 
though I am averse to adding to the work 
of the Bench by reference.s, I thin'c that 
the importance of the point involved dis- 
tinctly justifies a reference in tliis ca.se. As 
I propo.se to refer the case to a Bench it 
is advisable for me to express no opinion 
on any of the paints involved in the appeals. 

I, therefore, refer Appeals No.s. 72 and 73 
of 1914 to a Bench for decision. 

* ## 

JUDGMENT. —The facts of the cases, out 
of Avhich these appeals arise, are given suflfi- 
ciently in the order of reference. We need 
not repeat them. The learned Counsel for 
the appellants has conceded that he cannot 
succeed on the two latter points, that is to 
say, he does not now contend that the suits 
were barred by limitation, or that the ap- 
pellants had acquired under-proprietary rights 
in Malona in 1907, and had as good a 
tide as that of Jageshar Singh. 

The only point for determination is thus 
the p-iint whicii was referred, that is, 
whether a right of pre eruption created by 
the Oudh Laws Act of 1876 devolves by 
inheritanc*^. In the ease of Sheo Narain v. 
Hira (o) a Full Bench of the Allahabad 
High Court decided, in a ca.se where there 
was a right of pre-emption under the 
ul-arz which a share-holder could claim and 

enforce in respect of a sale of property, 
that a person purchasing the said share- 
holder’s interest in the village subsequently 
to the sale cuuld not claim and enforce 
pre amptioii ao his vendor might have done. 
This decision was with reference solely to 
the validity of a transfer of a right of 
pre-emption, and w*as based to a considerable 
extent on a consideration of the inconvenience 

(2) 7 0. C. 158. 

(3) 7 .V. 535, A. X. (i885) U2. 
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to co-sharers arising from the introduction 
of a stranger into the co-parcenary body. 
The learned Judges composing the Full 
Bench were of opinion that it would be 
contrary to the fundamental principle of the 
right of pre-emption, whetlier it existed 
under the Muhammadan Law or under a 
custom, to permit a stranger to oust a person 
who was not a stranger at the time of sale. 
Thus the reasoning from which this decision 
resulted would not have application to the 
case of an heir of a pre-eraptor who would 
not ordinarily be considered a stranger to 
the members of the co-parcenary body. In 
Muhammad Yusuf AU Khan v. Bnl Kuar 
(4) a Bench of that Court decided that 
the daughter of a Hindu mother in whose 
favour her mother had relinquished her 
interests in her late husband’s property 
had *a right to pre-emption, although the 
sale which she sought to set aside had oc- 
curred before the date of the relinquishment. 
The Bench here decided that the daughter 
was entitled to this right, although she had 
obtained her position in the village through 
0 / transfer, because she was not a stranger. 
In Kannsilla Kunwar v. Go-pal Prasad (5) a 
Bench of that Court decided that the heir 
of a person entitled to pre-emption inherited 
the right in respect of a transfer made 
prior to his succession. In that case, it 
was argued that a right of pre-emption svas 
a purely personal right, and inasmuch as 
the decea.sed was alive at the date of the 
transfer and had not chosen to exercise his 
right of pre-emption, that right, being 
personal to him, became exhausted. The 
Bench decided against this contention, hold- 
ing that a riglit of pre-emption is a right 
which is incident to or arises out of the 
ownership of land, and that the persons 
who are for the time being entitled to the 
land to which the riglit i.s incident may 
exercise the right, .so long as it is not 
barred by limitation or by conduct or 
circumstances whicli would render it in- 
equitable on tliei]’ part to enforce the right. 
This decision carried the point .somewhat 
further and suggested that a right of pre- 
emption pa.ssed on traii.sfer with the owner- 
ship of land. The question came again on 


(4) ‘JO A. 14H; A. W. N.(1.S07) mi 

(5) 28 A. 424: A. W. N (1900) 7:^; 3 A. b. J. 191. 



a reference before a Full Bench of the 
Allahabad High Court in Wajid . AU y. 
Shahaii (1). The point raised in that 
appeal was exactly similar to the point now 
before us. There the property was sold on 
the 8th of July 1905. Bakht Ali was 
entitled to exercise a right of pre-emption. 
He did not do so. He died before the 
period for filing such a suit had expired 
and was succeeded by his grandson, Ali 
-Ahmad, who previous to his succession had 
no proprietary right in the village. The 
question was, whether Ali Ahmad, who had 
no right of pre-emption at the date of sale, 
but who inherited the property, by reason 
of the ownership of which the right of 
pre-emption arose, from a person who had 
such a right, could claim pre-emption. 
The case first came before a Bench, which 
considered that there was a conflict between 
the principles enunciated in Sheo Narain 
V. Bira (3) and those enunciated in Kaunsilla 
Kiinivar v. Gopal Prasad (5). The determi- 
nation of the appeal was accordingly referred 
to a Full Bench. The Full Bench consisted 
of three Judges, The majority decided that, 
where a right of pre-emption existed by 
custom as recorded in the village wajib-uU 
arz, the right having once accrued did not of 
necessity lapse by the death of the pre-emptor 
before making a claim, and that in those 
circumstances the right descended along with 
the property in virtue of which it subsisted to 
the heir of the pre-empter, though it would 
not pass to a stranger to whom the property 
was transferred. The learned Judge, who 
dissented from this decision, considered that, 
the right of pre-emption being a right of 
substitution, the heir of a pre-emptor, not 
having himself a right of pre-emption atthe 
date of the sale, could not maintain a suit. 


We have had the advantage of hearing the 
question argued carefully from both points 
of view. AVe have only to decide the ques- 
tion with regard to inherited rights, and on 
that point we concur with the decision of the 
majority of the High Court of Allahabad in 
1! (/jnf .‘l/i v. Shaha7i (1). It was noted by 
Tudball, J., at pages 637 and 638 that a 
right of pre-emption based on custom is not 
always a right which is incident to or arises 
out of the ownership of land. In many cases 
the custom gives the right to a blood rela- 
tion independently of the question as to 
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whether he is a co-sharer or not. The right 
of pre-emption, with which we are concerned 
in the present case, is according to the 
conditions of the Act of the Legislature which 
has created it of the nature of a personal 
right, which at the same time is incident to 
the ownership of land. While making this 
distinction we accept, however, the decision 
of the majority. Our conclusion to that effect 
is supported by two decisions of the Punjab 
Chief Court. The conditions in the Punjab 
resemble closely the conditions in Oudh. 
Whereas the right of pre-emption in the 
Province of Agra is created by custom, the 
right in the Punjab and in Oudh is created 
usually by the provisions of an Act of the 
Legislature. In Fateh Khan v. Muhammad 
(6) it was decided that where a plaintiff in a 
pre-emption suit had died pendente lite^ his 
heirs and representatives could continue the 
suit. In Faqir AU Shah v. Ram Ktshen {l) 
a Full Bench of the Punjab Chief Court 
decided that a right to sue for pre-emption 
upon a cause of action which accrued to a 
person in his life-time passes at his death to 
his successor who inherits the property 
through which the right has accrued. It 
was contended in that case that under sec- 
tions 13 and 16 of the Punjab Laws Act 
the right to pre-emption was a personal 
right. The Court found that in the Punjab 
the right was to some extent a personal 
right but decided that it could be inherited. 
In the judgment ■ of the Chief Judge at 
page 641 he lays down: “The right was no 
doubt a personal one in the father based 
on his land, but I can see no reason why 
such right cannot be inherited by the son. 
If the father had waived or otherwise 
disposed of his right this would no doubt be 
binding on the son, as the father was repre- 
senting the whole estate. 

Where, however, the father has done 
nothing of the kind, but has simply taken no 
steps in the matter, there seems to me no 
reason why the son should not step into the 
shoes of his father and take the same action 
as the father could have done.” 

We consider that the words used in that 
decision as to the right of pre-emption in the 

(6) 98 P. R. 1898. 

(7) 133 P. R. 1907 p. 636; 88 P. L. R. 1908; 84 P. 
W. R. 1907. 


Punjab apply equally to the right of 
pre-emption in Oudh, in so far as it is created 
by the provisions of Chapter' II of ActXVlIl 
of 1876. The right in Oudh is also a 
personal right in the owner incident on the 
ownership of the land. There is no reason 
why such a right should not be inherited. 
If the notice required by section 10 be not 
served on the holder, his heir is entitled to 
bring a suit under the provisions of section 
13. This decision of ours refers only to the 
cases of transfers by inheritance. We have 
not to interpret the law with reference to 
transfers by a voluntary act of the owner. 

For the above reasons we dismiss Appeals 
Nos. 72 and 73 of 1914. The appellants 
will pay their own costs in each appeal and 
those of the contesting respondent. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Fikst Civil Appeal No. 339 of 1913. 

December 6, 1915. 

Present:— Mr. Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 

RAMANATHAN CHETTY— Plaintiff- 

Appellant 

versus 

YEGAPPA CHETTY and others— 
Defendants— Respondents. 

Fartncrifhip ^Joinf Hindu- fnmilij — Miinnaci'—Mem- 
Icr of Jirin—F<imihj. if aho member— -Death of nianayer, 
c^cd of — Suit for dissolution — Limitation Ad {IX of 
1908), Sell. I, Art. 106. 

Wlieru the iMaiiag'er of a joint Hindu family is a 
member of a trading partnership, the family as a 
whole does not become a member of the partnership 
firm. The partnership terminates on his death 
though the family continues to exist and a suit 
for dissolution of partnership brought more than 
three years after his death is barred by limitation, 
[p. 428, col. 1.] 

Sokkanadha Vannimundar v. Sokkanadlia Vanniman- 
dar, 28 M. 344, followed. 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Sivaganga, in Original Suit No. 57 of 1912. 

Mr. G. V. Ananthakrishna Aiyar, for the 

Appellant. 

Messrs. C. P. Ramaswomi Aiyar and A, 
Krishnasami Aiyar, for the Respondents. ' 
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CoaxTs-TfiOTTEU, J. — This was a suit for 
dissolution of partnership. The partnership 
was entered into in IDO'i or 1903 between 
plaintiff, the 1st defendant, tlie 5th de- 
fendant and one Subramaniam Ulietty. The 
sole question we have to determine is whether 
this suit for dissolution, which was launched 
on the 12th March 1912, is or is not barred liy 
limitation, the period of limitation in such 
cases being three years. Various points of the 
time were suggested when it was said that 
the plaintiffs cause of action aro.se, but 
in my opinion it i.s sufficient to online our 
attention to tlie year 190Swhen Subramaniam 
Chetty died. It is clear that if, on his death, 
the cause of action arose, the plain'iffs suit 
cannot be in time. Primn facie, one would 
suppose that if a person who was a partner 
in a firm died, the partnership would stand 
dissolved. But it is contended on behalf of 
the appellant that the ordinary rule of 
law is not applicable to cases where the 
partner who dies is a member of an undivided 
Hindu family and where it is to be supposed 
that he enters into the partnership in his 
capacity as a member of the undivided family 
to which he belongs, with (he intention of 
creating an interest in the partnersliip 
business for his family as a whole. One may 
take the case of a partner who is the 
managing member of liis family. Then on 
this doctrine, the family as a whole becomes 
a member of the partnership firm. In that 
case the death of the particular individual who 
happened to join the pai-tnei-ship and take 
part in its affairs is (luite irrelevant, because 
the family still subsists ns an entity. It is a 
family partnership and, therefore, there i.s no 
alteration of the persora* composing the 
partnersliip. iSucli a ilocti-im* would, of course, 
cause coiJinici'jial inconvenience of the most 
extreme type. 1 do not think anybody would 
doubt that. 

The question is whether it can besnppoi-ted 
in law. Chief reliance was placed (>n a 
judgiueiii of the I’rivy Cuiiitcil delivered by 
Lord bhaw reported as Jonjmdy Sarayija v. 
Pufavaiti Lahhmanaswamij (1) in the middle 


(1) 19 lad Cus. .'>13: 3fyM IS.'): 1 1 A. b. J. rroVr. \S V. 
L. J. 13; I.'’) Horn. 1. It. 031; 11 .M. L. T. 7: 17 C. W. X. 
1006; (1913) >L. W. X.571; 2“) M. h. J. 128 (P. G.) 


of page 192. It appears from the report that 
the matter was not touched upon either iu the 
argument of the appellant or that of the 
respondent. The deci.sion of the Privy 
Council was one which confirmed the judgment 
of this Court on the facts and held that a 
certain partnership which was the subject of 
that case had been dissolved in the year 1S91 
and did not, as the appellant contended 
suh.sist after that date. The main fact which 
appears to have carriei weight with their 
Lordship.3 was that in 1891, final accounts of 
the partnership weie taken iiia way in which 
they were never taken before and that after 
that date no partnership account.s of profits 
and losses were made up at all, and they also 
considered the fact that there was almost 
simultaneously a division of the family 
property wliich rendered it very likely that 
there had been at the same time a dissolution 
of the partnersliip. The particular passage 
in the judgment relied upon by th 3 appellant's 
Counsel in support of his contention is, 
different persons had arisen in law and 
with the.se it was open to Verikanna to say 
whether he should lie allied in partnership or 
not.” It is said that this seiitencs suggests 
that whenever there is a partition as between 
the members of a joint Hindufamily, ipsn facto 
there is a dissolution of any partnership in 
which the family is interested by reason of 
the fact that it removes from tlie partner- 
ship a large number of persons and it is 
arerned that conversely it must be held that 
so long as the family is not divided as long 
the partnership subsists. Mr. Krishnaswami 
Iyer, for the respondents, .suggested various 
ways of interpreting the sentence so as to 
give it a differpnt meaning from that suggested 
by the appellant’s Counsel. I think it is quite 
wrong to take a spiitence of the judgment and 
to build upon it .so startling a doctrine as that 
of theappellanfs. 1 do not think that there 
can be anything less likely to commend itself 
to their Lordships of the Privy Council than 
sucli a course. The matter was not necessary 
to bo decided nor bad it been argued, I do not 
til ink a casual sentence ought to lio made the 
foundation of a wliole legal doctrine. I should 
add that the matter so far as this Court is 
concerned i.s settled, because in Sokkanailha 
I ainuiHKnihir v. tSukkuna-Jha Vannimnndar 
(2) Mr. Justice Subramania Iyer and 
(2) 28 M. 3 W. 
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Mr. Jnstice Boddam detinitely decided 
agaiDSt this contention. I agree with their 
reasoning and I am not in the least prepared 
to say that this single sentence in the 
judgment of the Privy Council must be taken 
as impliedly overruling their considered 
judgment on this point. I am, therefore, of 
opinion that though doubtless when the 
manager of a joint Hindu family is a member 
of a trading partnersliip there may be many 
cases in which the family property may, in 
one way or other, be available to the 
creditors of the partnership, yet the 
family as such is not a trading partner, the 
partner being the per.son wlio entered into the 
agreement of partnership and conducted the 
partnership business as a partner. To my 
mind it is not only a misnomer but also a 
confusion of thought to argue that , the joint 
family is a member of the partnership. The 
partner is the person who actually enters into 
an agreement with other persons. That 
being so and there being no evidence at all 
of any new partnership after the death of 
Subramaniam Chetti, because no business was 
done at all after the death of Subramania 
other than the taking of accounts, the partner- 
ship as I have already said terminated. I 
agree with the lower Court in bolding that 
the suit is time-barred. 

The appeal fails and is dismissed with 
costs. 

Srinivasa Iyengar, J.— T agree that the 
appeal fails. The precise question in this case 
was decided in the case reported as Sokkana- 
ilka Vannimundar v. Sokkanadha Vaunimun- 
dar (2), AVe are bound by that decision 
if 1 may respectfully say so and I entirely 
agree with the reasoning in that judgment. I 
do not think that an ambiguous sentence 
in the judgment of the Privy Council 
should be taken as overruling the considered 
judgment of this Court in i:iokkaT.adha Vanni- 
Duir.dar v. Sokkanadha Vannimundar {2) which 
is not referred to in the case in the Privy 
Council. It is unnecessary to say anything 
more in this case, as I think we are concluded 
bylthat judgment. 

Appe d dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Alrsc!- LL.vNEOirs Aitkal No. Iti of 1911. 
Execution of Decree Api-eal No. 26 of 1914. 

June 15, 1915. 

Present: — Mr. Stuart, A. J. C., and 
Mr. Kanliaiya Lal, A. J. C. 
ACIIAMIUIIT I.AL-Creditor 

versus 

CHHANGA AIAL and another— Creditors 
AND Chnndhri SHAFI(,)UZZAMAN— 

Jl’LilMENT-DEHTOR. 

Jiifolrnif— Stil'.' ill '.‘.iTCulion of iJmrt' brfoi'c order of 
ndjndicafioii, rfl'eci nf—Ord rof ndjiidlaifinn, effect of. 

Some creditors of ii jiKl^iiient-del)tor .applied for 
his adjudication as an iii.'^olvoiit. Subsecpient to this 
application some pro|H“ify of the judgment-debtor 
was sold in e.xecuiinii of a dcci’ce for money held 
by anotlier cretlitor. Tlie sale-proceeds were* realized 
by the Court ext'cuting the <lecre(! before the order 
of adjudieatioii was jaissed, but the sale was not 
coiiHrmcd till sometime later; 

Iltddy that the Receiver of the estate of the insol- 
vent was not entitled to claim jiayinent of the sale- 
proceeds for rateable distrilaition among the creditor.^ 
of tlio insolvent. []). 481, col. I,] 

Uetdy further, that, if the title nf the insolvent to the 
property sold had detcrniincd by order of adjudication, 
it was of no coiiscMpieiiee whether the money was 
paid to llic creditor by ^et•o^! or was lying in Court 
awaiting eoufinnatinn nf the sale. [p. 48Lt, col. 2.] 

Appeal against the order of the District 
Judge, Lucknow, dated the 10th March 
1914. 

Babu Aditya Fra^ady for the Appellant. 

Mr. Zalntr Ahmad^ for the Receiver. 

JUDGMENT. — In this case some property 
was sold in execution of a decree for 
money obtained by Achambhit Lall against 
Chaudhri Shafiq-u/.-zaman on the 19th 
December 1913. Prior to the sale some 
other creditors of the judgment debtor bad 
applied for the adjudication of Chaudhri 
Shafiq uz zaman as an insolvent. The order 
of adjiulicaliun \^as made on tlie 27th 
January i914. The .sale proceeds were 
realized by the Court executing the decree 
before the order of adjudication was passed, 
but the .sale was not contiimed till sometime 
later. The question for consideration in this 
appeal is whethei- the Receiver of the estate 
of Chaudhri Shatiq-uz-zaraan is entitled under 
the circumstances to claim the payment of 
the sale proceeds for rateable distribution 
among the creditors of the insolvent. 

Under the provisions relating to insolvency 
in the old Code cf Civil Procedure, assets 
realized in execution of a decree prior to 
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the date of the order of adjudication were 
not liable to be seized by the Receiver, 
Hoivatson v. Dnrrant (1). Section 34 
of Act HI of 1907 reproduces that rule 
and prescribes the extent to which the 
rights of creditors under execution are 
restricted by the pendency of an insolvency 
pDceeding. It lays down that where 
execution of a decree has issued against the 
property of a debtor, no person shall be 
entitled to the benefit of tlie assets realized in 
the course of the execution by sale or 
otherwise before the date of the order of 
adjudication. The order of adjudication 
relates back and takes effect under section 16, 
clause (6), of the Act for the purpose of 
binding the insolvent and his creditors from 
the date of the presentation of the petition 
of insolvency, but it takes effect retiospective- 
ly only to the extent laid down in the Act. 
The question, therefore, is to what extent the 
Act permits the retrospective operation of the 
order to bind the right of the creditors. 
Section 16, clause (2), declares that on the 
making of an order of adjudication the 
whole of the property of tiie insolvent, 
excepting such particulars as are exempted 
from attachment and sale in execution of 
a decree, vests in the Court or in a 
Receiver appointed by it and that thereafter, 
except as provided for by the Act, no 
creditor is entitled during the pendency of 
the insolvency proceeding to any remedy 
agaiast the property or person of an 
insolvent in respect of a debt provable 
under the Act, except with tiie leave of 
the Court and on such terras as it may 
impose. A sale effected after the order 
of adjudication is not, therefore, binding, 
Jiwanilas Jhnwer, In tin matter of (2) and 
liaghunath Das v. Sumlar Das Khetri (3). But 

where property has already been .sold in exe- 
cution of a decree before the date of the order 
of adjudication, the in.solvent has no interest 
left which can vest in the Court or in 
the Receiver, and section 34 acordingly 
provides that the restriction of the rights 


(1) 27 C. :kjl; IC. W. N. 010. 

(2) IS liul Cas. 90S; 40 C. 7H. 

(3) 24 1ml. Gas. 304; 13 A. L. J. VA; IS C. 
W. N. :0oH; I L. W 507; 27 M. L. J. 150; 10 M. b. T. 
353; (19.4) M. W. N. 147; 10 Bom. L. K. 814; 20 C. 
L. J. 565; 42 C. 72 (P. C.). 


of ' creditors under execution shall not extend 
to assets realized prior to the date of the 
order of adjudication. A similar protec- 
tion has been extended by section ;^8 under 
certain circumstances to payments made by 
or to the insolvent and contracts or deal- 
ings with him for valuable consideration 
provided such payment or transaction took 
place before the date of the order of 
adjudication. Sections 34 and 38 are thus 
in effect limitations of the general rule 
contained in section 16, clause (6), of the Act 
and as held in Sri Ghand v. Murari Lai (4) and 
Basarmal Awatmal v. Khenichand Daryanomal 
(t) under similar circumstances, the Receiver 
is (not ?) entitled to seize the assets realized 
by .sale in execution of a decree before the 
date of the order of adjudication. 

It is not necessary for the purposes of 
section 34 that the assets should have 
readied the hands of the creditor before 
the adjudication was made, for if the title 
of the insolvent to the property sold 
determined by reason of the sale, and the 
purchase-money was paid by the purchaser 
in the manner required by law, it is of no 
consequence whether the money is paid to the 
execution creditor by set-off or is lying in 
Court awaiting the confirmation of the sale. 

Under section 65 of tlie Code of Civil 
Procedure the confirmation takes effect from 
the date of the sale, and in the absence of 
any application for rateable distribution' 
under .section 73 of tlie Code, the money 
becomes the property of the execution 
creditor from the date of the sale, as 
soon as the sale i.s confirmed, to the 
extent needed to satisfy his decree. Anything 
realized by a Court at the instance of an 
execution creditor is realized by it on his 
behalf, and though its payment may be 
postponed till the sale is confirmed, neither 
the judgment-debtor nor the auction- 
purcha.ser, who paid it, can exercise any 
control over it to the prejudice of the 
execution creditor. 

Tlie same property cannot be sold again, 
becau.se the rights of third parties are affected 
and the sale proceeds into which the property 
has been converted before the date of the 


(4) UJIml.Cas. 183;34A. G28; lOA.L. J. 252, 

(5) 1 1 lud. Cas. 438. 
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order of adjudication cannot be seized, because 
section 34 restricts the extent to which the 
retrospective operation shall go. 

It is a principle of interpretation that a 
Statute should be construed so as to give a 
meaning to every word. If the date of the 
order of adjudication referred to in sections 34 
and 38 be deemed to mean the date of the pre- 
sentation of the petition of insolvency, sections 
34 and 38 would become redundant and out of 
place, for, outside sections 36 and 37, there is 
no law under which a Receiver can claim the 
benefit of realizations or payments made in 
execution or otherwise before the application 
for the adjudication of insolvency was presented , 
It is noteworthy that section 35 allows an 
execution creditor the costs of bis execution, 
where a sale is prevented, but section 34 
contains no such provision, though on the 
view taken by the Court below the need for 
it was greater. The omission indicates that 
the assets realized in the course of execution 
by sale or otherwise before the date of the 
order of adjudication are treated by section 
34 as outside the purview of the Insolvency 
Court. 

We allow the appeals accordingly and. 
setting aside the orders passed by the Courts 
below, direct that barring any surplus sale pro- 
ceeds, to which the insolvent may be entitled, 
the money realized by the Insolvency Court in 
pursuance of the said orders should be re- 
funded. No order is made under the circum- 
stances as to the costs. 

Appeals allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1949 of 1914. 
December 2, 1915. 

Present:— Ur. Justice Abdur Rahim and 
Justice Sir William Ayling, Kt. 
YEERAKUTTT KOUNDAN and another 
— Defendants Nos. 3 and 4 — Appellants 

versus 

RAMASAMI ASARI and others— Plaintiff 
and Dependants Nos. 1, 2 and 5— 

Respondbst.s. 

Registration Act (XVI of 1908j, ss 47, 50 — Mortgage- 
deed, effect o/, from ivhat date — Suit unregistered 


mortgage-deed— Attachment of mortgaged properties, 
after execution hut before registration of mortgage-deed , 
effect of— Priority. 

A mortg<ago-decd takes effect from the date of its 
execution, and not from tlie date of its registration, 
under section 47 of the Registration Act. [p. 431, uol. 
2 .] 

Where, therefore, between the dates of execution 
and registintion of a mortgage-deefl nnotlier un- 
registered mortgage is sued upon and f)ie morrgagod 
properties attached, that mortgage docs not ac(|uiro 
priority over fh(5 registered mortgage either l)y 
reason of the decree thereon or bv an attachment 
order obtained in that suit. [p. 431, col. 2.] 

Second appeal again.st the decree of the 
District Court of Trichinopoly in Appeal 
Suit tio. 395 of 1913, preferred against that 
of the District Munsif of Nammakkal, in 
Original Suit No. 809 of 1912. 

Mr. K. S. Ganesa Aiyar, for the Appel- 
lants. 

Mr. S. Snhraviania Aiyar for Mr. V. Bala- 
mukunda Aiyar, for the Respondents. 

JUDGMENT. — The first point argued 
before us is that, because the plaintiff’s 
mortgage was registered after the 3rd 
defendant had instituted his suit and 
obtained an order of attachment against the 
property on which he held a prior but 
unregistered mortgage, the registration, 
though made within the time allowed by law, 
was invalid and section 47 of the Indian 
Registration Act did not apply. Section 47 
of the Registration Act says **tliat aregistered 
document .shall operate from the time from 
which it would have commenced to operate 
if no registration thereof had been required 
or made, and not from the time of its 
registration,” and it is absolutely definite. 
Tlie re.sult of that is that the mortgage 
of the plaintiff operates as from tlie 
date of the execution. It was executed 
before the institution of the suit by the 3rd 
defendant on his unregistered mortgage. 
That being so, the plaintiff’s mortgage ha.s 
priority over the mortgage of the 3rd 
defendant. 

Then, it is contended that section 50 of 
the Registration Act says that though the 
plaintiff’s mortgage may have priority over 
the mortgage of the 3rd defendant, it would 
be infructuous against him because he 
obtained a decree on his unregistered 
mortgage. But the plaintiff was not 
a party to that suit and it is difficult 
to understand how the decree would bind 
him, 
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Another question is raised fcefore us and 
that is, because the 3rd defendant’s mort- 
gage failed, the piaintilT must pay compen- 
sation to iiim. Such a contention does not 
require any answer. The second appeal is 
dismissed. The 1st respondent is entitled 
to costs in this Court and the costs in the 

lower Appellate Court. 

The memorandum of cross-objections is 

allowed with costs. 

Appeal (ItsmisseL 


OUDH JUDlClAlj COMMISSIOXKR’S 

COURT. 

Civil Revision Application No. 72 of 1915. 

September 10, 1915. 

Present: — Mr. Lind.^^aj', J. C. 

AIJAZ HUSAIN— Plaintiff— Applicant 

versus 

Mir:a MUHAMMAD SAJJAD and anotiieic 
—Defendants— Opposite Pautv. ^ 

Promiminj note, failure of coiisiih'ialion nf-Eiulorse- 
mentof promissonj note by paijec offer wilaiuhj, ejfeet 

The payee of a promis^firv note, the considenition 
ofwhich'has failed, cannot, by endor.sing it after 
maturity, "ive any rights to the endorsee as against 
the maker or his representatives. 

Appeal against the order of the Judge, 
Small Cause Court, buknow, dated the 5th 
March, 1915. 

Syed AU Mnhamuutl, for the Applicant. 

Mr. Af. N. Chak, for the Opposite Party. 

JUDGMENT.— The question in dispute 
in this case is with regard to the right of the 
plaintiff to recover a sum of Rs. 500 alleged 
to be due in respect of a promissory note. 
The facts of the case are as follows. On the 
19th of September 1908, the note in question 
was made by one Mirza Amir Hasan, father 
of the defendants Nos. 1 and 2 who is now 
deceased and husband of defendant No. 3. 
The note was executed in favour of one 
Shahulsonof Saleh K ardun, a Jowof liaghdad, 
and the money wa.s expressed to be payable 
to Shahul or order witln’n three months 
after date. The document wa.s regi.stered. 
The history of the execution of this note is 
as follows. It appears that Shahul contracted 
to sell certain mortgagee riglit.s to Amir 
Hasan for a sum of Rs. 3,1)00, When this 
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contract was made Amir Hasan paid. Rs. 200 
in cash to Shahul and executed three promise 
sory notes for the balance. One of the notes so 
executed is the note now in suit.In December 
1908, Shahul executed a sale- deed of .these 
mortgagee rights in favour of Amir Hasan. ' 
It was afterwards found that these mortgagtfft 
rights were secured by documents which had 
been executed in Arabia but which had tiot ■ 
been registered at Barabanki, the place in,r 
which the property mortgaged was situate.' 
The result was that the sale-deed which was-* 
executed in favour of Amir Hasan passed 
nothing at all and the conseQuence is 
that the promissory notes were, as found by 
the lower Court, executed without any 
consideration. In the year 1914 Shahul 
got rid of these promissory notes by 
endorsing them to the present plaintiff. 
The evidence in the case goes to show 
that the plaintiff paid Rs. 2,UOO for the 
notes. The principal witness in this con* 
nection is one Alehar Ali who was acting 
as an agent for tlie payee of the pro- . 
mi.ssory notes and in his evidence this 
witness stated that after the notes had 
arrived at maturity ho demanded payment 
from Amir Hasan. He was unable to 
obtain payment from Amir Hasan who 
died shortly afterwards. Alehar Ali also 
.states that he then applied to Amir 
Hasan’.s sons for payment but they refused 
to pay. The result of all thi.s is that it 
must be found that the notes were dis- 
honoured and that the plaintiff, who acquired 
the note in suit in (October 1914, can- 
not in any .sense of the term be considered 
to be the holder in due conr.se ” with 
reference to the detinition of that expression 
in .section 9 of the Negotiable Instruments 
Act. The learned Judge of the Court below 
held that the plaintiff was not entitled to 
recover this money from the legal re- 
presentatives of the maker of tlie note in 
suit. It has been argued here that the 
plaintiff’ was so entitled ; nd the learned 
Counsel for the applicant has lelied upon 
(he provisions (-f .Hction 43 of the 
Negotiable In.struments Act. That section 
lays down that a negotiable instrument, 
diawn, accepted, endoised or (iaij.«-f€rred 
without c('i..si(Tialioi), (i* f(-r a con^'ideiaticn 
which fails, creates no obligation of pajnient 
between the parties to the tinnsaciion; lut if 
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'any such party has transferred the instrument 
with or without endorsement to a holder for 
consideration, such holder and every subsequent 
holder, deriving title from him, may recover 
the amount due on such instrument from 
.the transferor for consideration or any prior 
party thereto. It is quite clear from tlie 
terms of this section, and in view of the 
finding that no consideration for the note 
in suit has passed, that the payee, Shahul, 
could not enforce any obligation of payment 
.,as against the maker, Amir Hasan. But 
it IS argued that under the latter part 
of the section the plaintiff, who has 
'•taken the note for consideration, is en- 
titled to recover the amount due, not 
only from his transferor Shahul, but from 
the defendants as representing a prior 
party thereto. The fallacy of this argu- 
ment seems to me to lie in the assump- 
tion that the maker of the note, Amir Hasan, 
was a prior party to Shaiiul, the payee, 
who transferred the note to the plaint- 
iff. This cannot be the case, for the 
maker of the note is not a prior party 
to the payee, for both of them became 
parties to the transaction simultaneously, 
and obviously to enforce an obligation 
of payment against the maker or his 
representatives in favour of the present 
plaintiff would be to enforce an obligation 
which, the earlier portion to the section 
lays down, does not exist. I fail to see 
how it can be said that the transferor 
of this promissory note could by his 
transfer confer any higher rights upon the 
plaintiff than he had himself. Section 
43, in my opinion, is no authority for the 
proposition here contended for, namely, 
that the plaintiff as an endorsee of the 
promissory note is entitled to recover 
from the representatives of the maker in 
the circumstances mentioned. The case 
seems to me to be covered clearly by the 
provisions of section 59 which lay down 
that the holder of a negotiable instrument, 
who has acquired it after dishonour, 
whether by non-acceptance or non-payment 
with notice thereof, or after maturity, has 
only as against the other parties the 
rights thereon of his transferor. According 
to the provisions of section 43 in the 
circumstances of this case, the transferor 
has no rights whatever to enforce payment 
as against the maker of the note. The 

28 


position would have been different had the 
plaintiff' been able to make out that he 
was the “liolder in clue course” but that 
position is, of cour.se, untenable having 
regard to the fact that the note fell 
due three months after the date of its 
execution while it was endor.sed to the 
plaintiff more than si.x year.s after the 
date of its e-xeciition. The Court below 
has come to a right deci.sion in this case 
and 1 dismiss this application with costs. 

Application disniiiised, 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 41 and 42 of 

1913. 

December 15, 1915. 

Preset/:— Mr. Justice Sadasiva Aiyar. 
GOPISETTI NARAYAMSWAMI 
NAYUDU GARU, Receiver of 
NIDADAVOLE and MEDUR ESTATES— 
Plaintiff — Petitioner in doth ' 

versus 

In C. R. P. No. 41 of 1913 
PANNALA RA MANANDAM — Defendant — 

Respondent. 

InC. R. P. No. 42 of 1913 
PANNALA RAMANADAN and another — 
Defendants— Respondents. 

iliulras E^iates Land Ad (lof\\)08J,ss. 3 (II) («), 
Gl—Reuf,meanin(j of -Madras Local Boardu Ad {V of 
ISO'i), s. 73 • Local ces^y claim for—Intered on 
armus of such ccss. 

Section 3(11) {(() of the Madras Estates Land Act 
refers only to money recoverable from a ryot by the 
land-holder and does not ineUide tlie “local cess” 
claimable by him from an intermediate landholder 
under section 73 of the Madras Local Boards Act.’ 
No interest can, therefore, be claimed on the arrears 
of such local cess under section 61 of liic Madras 
Estates Land Act. [p. 43-1, col. 2.] 

Petitions under .section 25 of Act IX of 
1887, praying the High Court to revise the 
orders of the Court of the Di.strict Munsif 
of Bezwada, in Small Cause Suits Nos. 1860 
and 1862 of 1912 respectively. 

Mr. P. Nagahhtshauanij for the Peti- 
tioner. 

Mr. B. Narasimha Eao (amicus ch'Vc), for . 
the Respondents. 

These petitions coming on for hearing on 
the 3rd November 1915 the Court made the 
following 

ORDER.— The question is whether the 
plaintiff is entitled to interest on the prin- 
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cipal amount claimed by and "decreed to 
him. 

Under section 3, clause 11 (u), of tlie 
Estates Lard Act rent includes for the 
purpose of section 61 (among other sections) 
^'money recoverable under any enactment 
for the time being in force as if it was 
rent.” Under the Ist proviso to section 73 
of the Local Boards Act, a land-holder is 
entitled to recover from an intermediate 
land-holder the whole of the local cess 
paid in respect of the lands held 
by the intermediate land-holder (less certain 
deductions). 

This is a suit to recover the amount of 
such a local cess and is brought by a land- 
holder against an intermediate land-holder. 
Section 61 of the Estates Land Act says: 
*'An arrear shall bear simple interest at 
the rate of one half per centum per mensem 
from the date on which the arrear fell 
doe,’’ Section 60 says: “An instalment of 
rent not paid on the day on which it falls 
due, becomes on the following day an arrear 
of rent.” 

Can the sum payable by the intermediate 
landlord under section 73 of the Local 
Boards Act be called an “arrear” of rent 
within the meaning of that word as used in 
section 61 of the Estates Land Act ? Is 
it an instalment of rent falling due on some 
date (section 60) so as to become an arrear 
on the following day Y Does section 3, 
clause (11) ('0, refer only to the moneys 
recoverable under any enactment by a 
land-holder from a person who enjoys land 
for purposes of agriculture or does it refer 
generally to money recoverable under any 
enactmeijt by any person from any other 
person as if it was rent V Does section 
74 of the Local Boards Act, which relates to 
the right of a land-holder or an intermediate 
land-holder to exercise in collecting cess 
the like powers as he possesses in collecting 
rent, apply to the recovery of cess from an 
intermediate land-holder by a IniuMiolder ? 
As I feel much difllculty and dillidence in 
coming to a conclusion on these points owing 
to the respondent not being represented, I 
requested Mi-. B. Naiasimha Rao, Advocate, 
to act as aminis nniir on behalf i>f the 
respondent to argue the case and he Ims 
kindly consented to do so. The case is 
adjourned for one week for further argu- 
ments. 


im 

This case coining on for final hearing to* 
day in pursuance of the above order the 
Court delivered the following 

JUDGMENT. — After hearing further 
arguments (£ am much indebted to Mr, 
Narasimha Rao for appearing as amicus 
curim) and after further consideration, I 
have come to the conclusion that section 3 
(11) (a) of the Estates Land Act refers only 
to money recoverable from a ryot by the 
land-holder. 

The lower Court’s decree is right and 
the revision petitions are dismissed. 

Petitions dismissed. 


MADRAS HIGH COURT 
First Civil Appeals Nos. 167 and 215 

OP 1914. 

November 16, 1915. 

Fme7iL-Mr Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar 

In A. S. No. 167 of 1914 
S. M. CHIDAMBARAM CHETTIAR- 
Defendant No. 1— Appellant 

versus 

SUBRAMANIA AIYAR and another— 
Plaintiff No. 2 and Dependant No. 2 

— Respondents 

In A. S. No. 215 of 1914 
MARIMUTHU NADAR— Plaintiff No. 1 

— Appellant 

versus 

S. M. CHIDAMBARAM CHETTIAR and 

OTHERS - Defendants Nos. 1 and 2 and 

Plaintiff No. 2— Respondents. 

Civil Pruccditve Co>h' f.D’/ A/I v/ 1882J, s. 317-“ 
Cn'i7 Pivccihirc Cotlc (AvI 1 of 190S), .s, 06 — *‘Certi- 
Jivd pnrchaH'i ” mvnniog if—Sttitnijoiiudanction-pur. 
chaser, mainlaiinhiUlif of —Recognition of title of real 
purchaser, how niadc effective. 

A Court auction-jiurchaser must bo treated as the 
real purcliascr for all jmrposes, and the term “certified 
])uri'hiiser ” in socti(*n 317 of tlio old Code of Civil 

Promlure means and includes also persons claiming 
under such certified ]nirchnser. [p. 435, col 2; p. 436, 
cnls. 1 A 2 J 

llari Covind v. /'(ij/i(7i«nnb(i, 31 B. Cl; 8 Boin. L. R. 
873- Ndurur Kamniudecn Sahib v. Noor Mohamad 
t-sman Sahih, 28 Ind. Cas. 205; 17 M. L. T, 158; (1915) 
M. W. N. 201; 28 M. b. J. 251; JIh r(7(7 x. Bhagmn 
this, 23 A. 31: A. W. N. (1900) 190; Bishan 
Dial V. (lhazinddiu, 23 A. 175; A W. N. (1901) 44, 
followed. 

Pot Coulls-Trutters, J.—A recognition by a bww- 
midar of the title of the real purchaser, in order to 
take the case out of the disability created by section 
66 of the present Code of Civil Procedure, ia 
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effective only when it takes the form of executing 
a sale-deed or gift-deed or any other act recognised 
by law as capable of transferring the ownership 
and not otherwise, [p. 435, col. 2.] 

?ev Srinivasa Aiijnngni',J. -Section G6 of the new 
Code is, in this respect, merely. declaratory of the 
true meaning of section 317 of the old Code and 
not an amendment of it. [p. 436, col. 1.] . 

Appeals against the decree of the Court 
of the vSubordinate Judge of Kurabakonam, 

in Original Suit No. 49 of 1912. 

In Appeal Si'It No. 167 of 1914. 

% 

Mr. T. R. Venkataroma Sastriar, for the 
Appellant. 

Mr. F. Venkaiachatiar, for the Respond- 
ents. 

In Appeal Sur No. 215 of 1914. 

Me.ssrs. R. Sadagopachariar and F. Fi»- 
katacharia)\ for the Appellant. 

Mr. T, U. Venkatarama Sastriar, for the 
Respondents. 

JUDGMENT. 

OouTTii-TROrrEH, J.— The plaintiffs have 
brought this suit to have it declared that 
they were entitled to the suit properties and 
that the defendants had no right in the 
prop3rties at all. The properties in question 
originally belonged to one Ponnusami Nadar, 
and they were attached on the 25th February 
1904 in execution of a decree obtained 
against Ponnusarai Nadar in the District 
Munsif’s Court of Kumbakonaui, and in 
March 1905 they were sold, subject to a 
prior mortgage for Rs. 34, 0*^0, for a sum of 
Rs. 85 to the predecessor-in-title of the 2nd 
defendant. The 1st plaintiff had purported 
to buy these properties by a private sale- 
deed from Ponnusami Nadar in December 
1904. That, of course, was subsequent to 
the attachment. The short point taken 
against the plaintiff at tho trial, and on its 
failure at the trial reiterated in thi.s 
appeal, is that his suit was out of Court 
by reason of section 317 of the old Civil 
Procedure Code corrresponding tc section 66 . 
of the present Code, on the ground that 
the plaintiff’s suit seeks to have it de- 
clared that the purchaser in the Court auc- 
tion, one Ramasami Nadar, was really act- 
ing hsnami for the 1st plaintiff. The con- 
tention put forward by the defendants is 
that to allow such suits as the present to 
be brought is a direct violation of the ex- 


press piMhibition in the Statute. The learned 
Judge rejeefed this contention on the ground 
that subsequent to the Court^sale, the pur- 
chaser, R-amasami Nadar, recognized the title 
of the 1st plaintiff. It is not suggested that 
his recognition took the form of executing 
a sale-deed or a gift-deed, or doing any other 
act recognized by law as capable of transfer- 
ring theownership of the properties to the 1st 
plaintiff It is said there is a doctrine that 
section 317 does not apply to cases where 
the alleged heminidar has recognized the title 
of the person wlio asserts himself to be the 
real owner. For that a number of decisions 
alleged to enunciate that principle were 
cited. Speaking for my.self I cannot see 
how such a principle, if it existed, would 
not be a direct contradiction of the words 
of the Civil Procedure Code and of the 
Transfer of Property Act. ■ And I think 
that apart from the words of the Statute 
this case is completely covered by the au- 
thority of this Court in Sowcar Kamurndeen 
Sahib V. Noor Mohamad Usman Sahib (1) and 
is also indistinguishable from the cases of 
durga v. Bkagwan Das (2) and Bishan Dial 
V. Ghazinddin (3). I agree respectfully 
with these decisions, and to my mind that 
is sufficient to decide this case. I thought 
at one time that the point would possiblv 
be taken that the Code of 1882 applied 
to this case and in that Code, section 3li, 
the words “certified purchaser” ought to be 
construed strictly and did not include the 
heir or any other representative of the cer- 
tified purchaser. For that, to my mind it is 
obvious there is some little authority in the 
Madras High Court, although there is au- 
thority exactly to the opposite effect in 
Bombay in Hari Govind v. Ramchandra (4). 
Ths view of the Bombay High Court has 
undoubtedly been adopted by the framers of 
the new Code, because there specific words 
are inserted to make it clear that persons 
claiming under a certified purchaser stand 
on the same footing as the certified pur- 
chaser himself. When I put it directly to 
the learned Vakil for the plaintiff as to 


(1) 2S IqJ. Cas. 205; 23 M. L. I 251; 17 U. L. T. 
158; (1915) M. W.N. 204. 

(2) 23 A. 31; A. W. N. (1000) 190. 

(.31 2.3 A. 175; A. VV. N. (19GI) 41. 

(1) 31B. 61;8 13')iii.L.R.873. 
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whether he did or did not contend that 
the words %erti6ed purchaser” in section 
317 must be construed with literal strictness 
and confined to the original purchaser at 
the auction sale, he said that he did not 
feel able to contend that it should be so 
construed. The learned Vakil now says that 
he did not abandon that contention and it 
will, therefore, have to be dealt with. So 
far as I understand, the Madras High Court 
in the case I have cited, Soivcar Kamur- 
iideen Sahib v. Noor Mohamad Usman Sahib 
(1), treats section 66 of the new Code as 
purely declaratory of the true meaning of 
section 317 of the old Code, and as not 
being an amendment of it at all as regards 
the 6rst part of it with which we are con- 
cerned in this case. Whether that be so 
or not I do not know; and I hesitate to 
subscribe without further consideration to 
a view which assigns to the Legislature the 
interpretative functions of the Courts. 
All I can say is that if in construing .sec- 
tion 317 of the old Code I am not per- 
mitted to look at section 66 (1) of the 
new Code, nevertheless 1 agree respectfully 
with the decision of the Bombay High Court 
in the interpretation put by them upon sec- 
tion 317 and I disagree with the Madras 
decisions to the contrary. I am, therefore, 
of opinion that the plaintiff\s suit cannot 
succeed because of the express prohibition in the 
section. All that the section does is to prohibit 
a suit being brought with the object of getting 
such transactions as these declared benami. 
It does not affect any confirmation or vali- 
dation of the title either of the defendant 
or of anybody else and. therefore, if the 
plaintiff had any other remedy beyond the 
one he has been ill-advised enougli to seek 
to enforce in this suit, it will be unaffect- 
ed by any decision pronounced by this 
Court, and his rights are unimpaired. Ap- 
peal No. 167 of 1914 is allowed wdth costs here 
and in the lower Court. Appeal No. 215 of 
1914 is dismissed wdth costs. The memo- 
randum of objections in Appeal No. 167 of 
1914 is dismissed without co.sts. 

Srinivasa Aiyanoar, J.— I agree. I think 
that section 317 of the old Code meant wliat 
the new section 66 expressly says, and I 
have no doubt that the new section is merely 
declaratory of the real meaning of the old 
section 317. That is the view taken in 


Manji Karimhhai v. Hoorhat (5). In this 
Court there has been a conflict of opinion 
on the question whether the words certified 
purchaser” in section 317 do not include 
persons claiming title under the certified 
purchaser. I also entertain a considerable 
amount of doubt as to whether the section 
applicable to this case is not the section 
66 of the present Civil Procedure Code. 
That section does not purport to take away 
or affect any right which the real owner had, 
but similar to the Limitation Acts prevents, 
a particular person from bringing a suit 
against the certified purchaser on certain 
grounds, I am inclined to hold that it is 
merely a regulation of procedure, and that, 
to this suit, the new section 66 must be 
applied. But as I hold that the meaning 
of the old section 317 is exactly the same, 
so far as this question is concerned, as that 
of the new, it is unnecessary to say anything 
more about it. As pointed out by my 
learned brother, this view has been adopted 
in Sowcar Kamurudeen Sahib v. Noor Mohamad 
Usman Saliib (1). In that case, as in this, 
the purchase w’as made while the old 
Act was in force and the .suit was 
instituted after the new Act came into 
force. 

There was another point raised by the 
learned Pleader for the respondent, that the 
2nd defendant had executed what he called 
an agreement to release, namely, Exhibit H, 
and he having afterwards executed an actual 
release. Exhibit K, the plaintiff is now 
bringing the suit for the declaration of his 
title under that release and not as the real 
owner under the benami purchase by Rama- 
sami Nadar, That, I might say, is not the 
ground of claim made in the plaint. In 
the next place, any release execiuted by the 
2nd defendant would not adversely affect 
the rights of the 1st defendant who had 
acquired an interest in the property from 
the 2ncl defendant prior to the date of 
Exhibit K. Exhibit K is not an agreement 
which creates any obligation which passes 
along with the property and enforceable 
against any transferee of the property. I 
have not considered the question whether 
Exhibit K is genuine or not. I am assum- 
ing it is. 

(5) 8 Iiul. Cas. 752;U2 Bom. L. R. 1044 at p. 1050 
38 B. 342. 
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f A third point was taken that the 
plaintiff was entitled to rely upon his 
purchase pending the attachment under 
.which the property was sold to Ramasami 
. Nadar. The purchase by Ramasami would 
supersede any title which the plaintiff might 
have under his private sale from Ponnu- 
sami after the attachment. Further, the 
plaint does not seek for any declaratory 
.relief on that basis. After all the plaintiff’s 
substantive rights, if he has any, would not 
be affected by our decision if he is in 
possession. The certi6ed purchaser would 
not be entitled to bring* any suit against 
the real purchaser, who is actually in 
possession, by virtue of his sale certificate; 
and if the plaintiff continues to be in 
•possession for over the limitation period, 
he can certainly acquire a statutory title 
under the Limitation Act, in which case he 
need not rely on the henami purchase by 
Ramasami Nadar on his behalf. 

Under these circumstances I agree in the 
order proposed by my learned brother. 

Appeal No. 215 dimissed\ 
Appeal No, 167 allowed. 


4 

CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 1 of 1914. 

August 26, 1915. 

Freseni'. — Sir Lawrence Jenkins, Kt., Chief 
Justice, Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Holm wood. 
HEMENDRA NATH ROY- Dependant- 

Appellant 

versus 

.UPENDRA NARAIN ROY and another - 
Plaintiffs - Respondents. 

Digicari tenure— Ghat Bharra—Ghatwalf position 
of—Civil Court, jurisdiction of, to reinstate a Ghatwal 
dismissed— Declaratory suit, maint.iinability of— Specific 
Relief Act {[ of i877), AS-Aryuments from hji- 
alogy, when to be made— Object or motive oj party— 
PrC'^umption- Plaint— Relief 
A Civil Court has no jurisdiction to reinstate a 
Ghatwal wl'o has been dismissed by the Executive 
Government as unfit lor the discharge of his duties. 
But where a Commissi'"'ner decides against a claimant 
not in ibe exercise of his discretion, but upon an 
erroneous view of the relative title of his contestant, 
a Civil Court is competent to grant to the claimant 
relief by way of a declaratory decree under 
action 42 of the Specific Relief Act, so that he may 


1 

approach the Executive Government and seek their 
decision on tlie question of tlic appointment of a 
successor to the ottico of Digwar. [p. 44^, col. ij p, 

440, col. 2; ]). 442, col, 1.] 

If a hill (plain!) coutaius charges putting facts in 
issue that arc material, tlio plaintitf is entitled to 
the relief which tiioso facts will sustain under the 
general prayer, hutjie cannot, descit the specific relief 
prayed ami, under the gener.al prayer, ask specific 
relief of another description, unless the facts amt 
circumstances charged by the hill will eon.sistently 
with the rules of the Court ninintam ih.nt relior. fp. 

441, col. .1; p. 44-'>, ool. 2.] 

Per Jenkins, C. J . — At Gliat niinrrn tlie DitTwari 
position is that of an ottiec reimiuerated hv riio on* 
joyincnt of land and on the deatli of a Diii'war 
liolding office there is a general usage to appoint 
liis heir in his place as the rucccrpoi' to his office 
but his claim and tenure of office are dependent on 
the approval of the Government, [ji. 440, col. 1.] 
Per Mookerjee, J . — An argument from analogy may 
arise where f principle of laiv is involved, hut wliero 
Courts arc dealing with the positive enactment of a 
Statute, reasons founded upon analogy are scarcely 
applicable, fp. 441, col. 2; p. 442, col. l.J 
A Civil Coui’t is not concerned with the object 
or motive of a party who comes into Court in 
assertion of his alleged riglit and he should not 
be refused declaration merely becanso lie seeks it 
with a view to influence the opinion of the Revenue 
Authorities, unless the declaration sought can be 
based only on the investigation of a (piestiun which 
is by Statute or otherwise expressly excluded from 
the cognizance of the Civil Court, [p. 4I5, col. 1.] 
The Digwars of Ghat Bliarra ahvays enjoyed cer- 
tain lands attached to it and wlien a person was 
dismissed from the office of Digwar lie wa.s forthwith 
deprived of the lands. Wlieu dismissed, the Digwar 
was at liberty to appeal from the decision of I he 
M.agistrate to the superior authorities: 

Held, that uuder the eireum.stnnces the presump- 
tion was that there was not a grant of lands hiinlemMl 
with a certain service but the grant of an office the 
performance of whose duties wa.s remunerated by the 
use of lands, [p. 443, col. 2.] 

Held, further, that the office was not hereditary in 
the sense that the heir of the last holder was 
entitled as a matter of right to discharge the duties of 
the office and to remunerate himself from tlie usufruct 
of the lands attached thereto, [p. 44.1, col. 2.] 

Letters Patent Appeal against the judg- 
ment of N. R. Chatterjea, J., dated the 27th 
March 1914, differing in opinion from that of 
Fletcher J., printed as 23 liid. Cas. c49, in 
Appeal from Original Decree No. 298 of 
1911, against the decree of the Subordinate 
Judge of liankura, dated the24tli March 1911. 

Facts of the case appear from the judg- 
ment of Lawrence Jenkins, C. J., as well 
asjrom the judgments of Fletcher and N. R. 
Chatterjea, JJ , reported 23 Ind. Cas. 849. 

Sir Hash Behary Ghose and Babus Joges 
Ghunder De, Jyotis Chandra Sarkar and Sris 
Chunder De, for the Appellant, 
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Babns Bwarhi Nath Chvckerlntty^ Koruna- 
moy BosSy Lalit Mohan (?/iose, Jyotis Chunder 
' Hnzra and Saraf Chinder Pe, for the Respond- 
ents. 

JUDGMENT. 

Jenkins, C. J. — The plaintiff, Upendra 
Narain Roj", has brought this suit to establish 
his claim to lands in Ghaut Bharra in the 
District of Bankura as held in Digwari 
chakran right. The defendants are his rival 
claimant, Hemendra Nath Roy, the Secre- 
tary of State for India in Council, and the 
Raja of Panchakote, the zemindar. There 
are also certain proforma defendants of whom 
some are the plaintitf’s brothers, and one is 
Darpanarain Roy, who is admittedly one of 
the two Digwars of Ghaut Bharra. 

The Subordinate Judge has passed a 
decree in tlie plaintiff’s favour and has direct- 
ed that the plaintiff do recover possession of 
the land in suit, and effect has been given to 
this direction. Prom this decree an appeal 
to the High Court was preferred. It was 
heard by Fletcher and N. R. Chatterjea, JJ. 
They were divided in opinion and so the 
view of Chatterjea, J., who was for confirm- 
ing the decree of the Subordinate Judge, 
jfrevailed. 

From this judgment the present appeal 
has been preferred under clause 15 of the 
Letters Patent by Hemendra Nath Roy, who 
has been supported by the Raja of Pan- 
chakote, a respondent in this appeal. No one 
else has appeared except the plaintiff who 
has supported the decree in his favour. 

There are two Digwars in Ghaut Bharra. 
The defendant Darpanarain is one and his 
position is not contested. The whole dispute 
is as to the other Digwar. It is common 
ground that the office of Digwar and enjoy- 
ment of the land go together, and this com- 
bination may be due either to a grant of land 
burdened with the service of the office or a 
grant of the office remunerated by enjoy- 
ment of the land. 

Whichever of these two it may be, we 
know that the office was held and the pro- 
perty enjoyed by Kartic Roy, the defendant 
Heraendra’s father, and seven generation.s of 
ancestors before him, and it is common 
ground that it was so enjoyed in a regular 
course of .succession. Kartic, however, was 
dismissed in 1855 and Rasik Lai Upadhya, 
a stranger to the family, ^^as appointed in 


his place. But he in turn was dismissed on 
the 14th A.pril 1S56 and Raja Ram Rai was 
appointed to the of£ce. In 1B61 Raja Ram 
Rai became incapable of performing the 
duties of the post and his nephew and heir 
presumptive, Mohendra, the plaintiff’s father, 
was appointed. 

In the meantime the dismissed Kartic had 
rendered good service and so on the 18th of 

August 1869 a promise was made that when 
any Sardari or Sadiali post became vacant, 
it should be offered to him in the first in- 
stance. In 1870 Mohendra was dismissed. 
In 1871 Kartic was confirmed in the vacancy 
caused by this dismis.sal and it was directed 
that possession should be given him of the 
Ghatwali lands. 

This dismissal, however, was cancelled by 
order of the Lieutenant-Governor who re- 
instated Mohendra in the service and on the 
19th June 1872 an order was made on the 
Sub-Inspector of Gangajalghati directing him 
to continue as before to get the work done 
by Mohendra and give him possession of the 
lands. From a report dated the 14th August 
1872 it appears this was done. 

On the 19th July 1904 the Magistrate 
made an order dismissing a number of 
Ghatwals, including Mohendra. The following 
month this dismis.sal was cancelled and 
Mohendra was reinstated. 

In August 1907 Mohendra preferred a 
petition to the Magistrate praying for six 
months’ leave on the score of ill-health and 
asking that his .son Upendra, tlie plaintiff, 
should be appointed in his place in an acting 
capacity for six month.s. This was approved. 

On the 9th October 1907 Mohendra died 
and his son Upendra asked to be appointed. 
The order was Upendra Rai will continue to 
act in place of his dead father Mohendra 
Narain Rai, Sardar of Bharra, until further 
orders.” 

1 may here state that though Upendra has 
brothers, they do not dispute the superiority 
of his sole claim to the office. 

In the meantime Kartic had died in 1908 
leaving him surviving his widow Karunaraayi 
and his son, the defendant Hemendra. 
Karunaniiiyi, on Mohendra ’s death, applied 
for the appointment of her minor son 
Hemendra as Sardar Ghatwal of Fergana 
.Mahisari. The Deputy Collector reported 
that in his opinion the application shoald 
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be rejected and ‘‘that the present acting mm 
Upendra Nath Kai (be) appointed in place 
of. his deceased father specially when he ap- 
pears to have been doing good work all 
along.” 

On the 16th of June 190S the Magistrate- 
Collector made an order in which he said 
he thought Upendra should be affirmed. 
On the 14th August 193S Mr. Maddox, the 

Officiating Commissioner, set aside the 
^[agistrate’s order, and directed tliat 
Heraendra, the minor .son of Kartic, be ap- 
pointed (as Sardar Ghatwal, and until lie 
came of age a deputy must be appointed) in 
his place. This opinion was based principally 
on Mr. Maddox’s reading of a decision report- 
ed as Jogevdra Nath Singh v. Kali Charan Roy 
(1). 

Upendra appealed to the Board of Revenue 
on the 2lst September 190S, but the Board 
resolved that it had no jurisdiction. Thereupon 
Upendra appealed to the Lieutenant- 
Governor and in reply he was informed that 
the remedy fur anj' grievance which he might 
have lay in the Civil Court. So this suit 
was instituted by Upendra in accordance with 
the reply given him by the Government. 

Whether we have here to deal with an office 
remunerated by the possesion of land or land 
burdened with the service of an office is 
practically immaterial in the view I take. 

But such materials as there are on the 
record, in my opinion, support the conclusion 
that we have here an office remunerated by 
the possession of land. Most of the information 
wepos.sess relates to the period subsequent to 
Kartic’s appointment, but it does appear that 
one of his predecessors was dismissed. Since 
thattimethere have beentherepeatedinstances 
of appointment and dismissal which 1 have 
already mentioned, and what has given them 
the greater significance is that the cor- 
responding possession of the land has ap- 
parently followed as a matter of course. 

The oral evidence on this point is interest ing. 
Thus Upendra says **From 1856 up to the 
time of ray dismissal we have held the post 
of Sardar Digwar and held possession of the 
properties appertaining to the office. No 
person was appointed in my father’s place 
and our possession did not cease.” 


Later he deposes *‘wheu a new Sardar is 
appointed, he lias to take possession through 
the Police. When 1 was appointed acting 
Sardar. I did not apply to he put in possession. 
The posses.sion was then with ns.” And ac- 
cording to him, it is the Magistrate who ap- 
points ami di.smisces. Darpaiinrain declares 
that he took possession through the Police on 
his appointment, and that when a Sardar is 
appointed permanently or in an ollieiating 
post, he ha.-, to take possession throiigli the 
Police. 

Beniinadliah, the Police Snh-Inspeetor at 
Gangajalghat, says that the Magistrates 
dismkss for misconduct nr default in the per- 
formance of their duties and that the Police 
give po.sse.'sion to the person whoisappointed. 
Rakhal Cliandra Chattopadhya deposes to 
this power of dismissal. 

Prasanna Kumar Rai, who looks after 
Heraendra’s affairs, declares that the Magistrate 

appoints and dismisses and that he had never 
seen any Uigwar or Sardar hold pos.=;e.ssion of 
the lands of his office after dismissal. 

This view' is borne out by tl'e docu- 
mentary evidence. The earliest document is 
the report submitted in 1799 by Kanji, 
Tahsildar of Chakla Pachet, but his covering 
letter shows that liis sources of information 
were limited. The report throws no 
appreciable light on the question now under 
dLcussion, and it is probable that the 
distinction it involves was not present to his 
mind. But for wdiat it may be worth, 
we find him stating that the Digwars 
enjoy their jagir villages without payment 
of rent in lieu of their wages. 

The order of the 23rd May 1847 is 
much more explicit, and the parwann 
there reproduced states that Ghatwali 
lands are held merely for remuneration 
for labours of their services and that 
they are not entitled to make a permanent 
settlement of the lands to any one by 
giving up their rights thereto, that they 
can grant only a polfa cf jute right for 
the period of their incumbency. 

Another document to whicli reference 
may usefully be made is Exhibit D, an 
attested copy of Isamnabisi or list of 
Ghatwals dated in the year 1849, It is 
expressed to be an Isamnabisi of Ghatwals 
who got their allowance in cash or got 
jagiri lands therefor. It refers to the 


(1) 9aW. N.663. 
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subject-matter of the present litigation and 
one of the columns is headed ‘ whether 
tlie Sardar gets pay in cash or holds 
cl'.ahran lands.’* In another column we 
find the following statement: In the 
year 1221 Aditya Rai was appointed in 
place of Madan Rai who was dismissed. 
Gour Mohan Rai was appointed on tho 
2jth Bhadra 12oS in place- of his deceased 
lather Anand Rai. Jagat Sarkar was 
appointed in place of his deceased brother 
Ananda Sarkar on the 2Gth Bhadra 1235.” 

The conclusion then to which I come 
is that the Digwari position was tliat of 
an othce remunerated by the enjoyment 
of land. So the next point for determination 
is, wliether tli is oflice was hereditary or not. 
No sauud is forthcoming, but the liisfcory 
of this oflice establishes a general usage 
on the deatli of a Digwar holding oflice 
to appoint his heir in liis place as the 
successor to his oflice. Whether tlie oflice 
thus became hereditary in tlie strict sense 
of the term may be open to discussion, 
for even in the case of life grants, it is 
a common practice tliat they should be 
renewed to the lieir of the grantee, so 
that there may be by usage an appearance 
of descent, and it must always be a 
matter of some doubt at wliat point tlie 
principle and practice of identification can be 
properlyregarded as establishing heritability. 
Here the usage of the heir taking his predeces- 
sor’s place can be traced back to the 17th 
century and so long a usage cannot be 
disregarded as an exponent of the Digwari 
rigid. On the contrary, [ think wo may 
safely ascribe to it the force of law 
subject to the (lualification that the heir’s 
claim and tenure of office is dependent 
on the approval of tlie Government. Mr. 
^lacldox’s determination recognises this, 
for he clearly thought that he was passing 
.ludgment on conflicting legal claims, and 
it is difTicult to reconcile the Governmont's 
reply with any other view. In fact when 
analysed the 'Contest would seem to be whether 
Ml’ Jladdox’s legal pronouncement was 
correct or not, for if Mr. Maddox had n )t 
decided as he did, Gpeiidra would n it 
have been disturbed. 

The ilagistrate did approve Upendra's 
succp.ssion on his father’s death, but tins, 
as I have sliown, was cancelled by the 
Commissioner with the result that the 


Board of Revenue resolved it had no 
jurisdiction and Government referred to 
the Civil Court. When the facts of the 
case are grasped this attitude of the 
• Government is free from difficulty, for 
the Commissioner’.s determination was not 
limited to Upendra’s conduct or fitness of 
office^ but proceeded on that Officer’s view 
of the rival of legal claims. The Commis- 
sioner's decision is based on Jogendra Nath 
Singh V. Kali Charan Roy (1) but that 
case has absolutely no application to the 
circumstances of this case: it dealt with 
a proposition that has no relevance here 
and determined no point that arises here. 
Apart from a personal promise in favour 
of Kartic, Hemendra Nath’s only claim would 
be as the heir of Kartic, but after his 
dismissal GO years ago, he can no longer 
be regarded with reason as a stock of 
descent. The last incumbent was Mohendra 
ami Upendra Natli is his heir. Still it 
does not appear to me that we can uphold 
tlie unconditional decree tliat has been 
passed, for that disregards the qualification 
that the Government’s approval is necessary, 
and we c<an do no m.ore than express our 
conclusion that Mohendra was the incumbent 
of the office at hi.s death, having been 
appointed thereto in succession to Raja Ram 
Rai whose heir he was, that Upendra 
was the heir of Mohendra, that Upendra’s 
claim to succeed is subject to the approval 
of the Government, and tliat the ground 
on which the Commissioner cancelled the 
Magistrate’s sanction was erroneous in 
law. 

We cannot, therefore, nflirm the decree as 
it stand.s, so that we have to see whether 
it is open to us to pass a decree which will 
embody what is essential in this conclusion. 
The plaint is not happily framed, but in 
view of all the circumstances of the case, 
1 tliink we can make a declaraSory decree 
defining the plaintilf's position, though it 
may he it is not re:\lly necessary, for having 
regard to the Government's reply referring 
the plaintiff to the Civil Courts, they would 
probably be prepared to give or withhold 
its appiNJval in accordance with the view 
we have expreS'cd, seeing that 
it invited recourse to the Civil Court. 
For the appellant, it is objected that we 
cannot make a declaratory decree on a 
plaint framed as the present is, and we 
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have been referred to the decision in Walihan 
V. Jogeshioar Narayan (2). But that decison 
does not appear to me to govern the 
present case which is peculiar in its 
circumstances. The prayers in the plaint 
are not limited to a claim for possession 
but seek declaration, and though the form 
in which these declarations are sought do 
not comply strictly with the provisions of 

section 42 of the Specitic Relief Act, the 
prayers, more especially in view of Order 
VII, rule 7, are, I think, sufficiently 
comprehensive to permit the decree 1 
think should be passed. 

In dealing with this matter on broad 
lines we shall be acting in accordance with 
what has been done by their Lordships of 
the Privy Council in more than one case, 
when, to use an expression employed on 
one occasion, it was necessary out of a 
wreckage of procedure to construct the 
material for a just decision. 

The principle adopted by their Lordships 
in Cockerell V Dickens (Z) is thh: “The rule 
is, that if the bill contains charges, putting 
facts in issue that are material, the 
plaintiff is entitled to the relief which 
those facts will sustain under the general 
prayer, but he cannot desert the specific relief 
prajed, and under the general prayer ask 
specific relief of another description, unless 
the facts and circumstances charged by the 
hill will, consistently with the rules of the 
Court, maintain that relief.” And the same 
position was maintained in Durga Prosad 
Sureka v. Bhojan Lai Lohea (4) and Gopf 
Narain Khanna v. Bansidhar (o). 

We must, therefore, modify the decree of 
the lower Court by substituting for the 
same a declaration that according to usage 
on the death of a Digwar of Ghaut Bharra 
holding office, his heir may be appointed 
in his place, if the Government approve, 
that ilohendra Narain Rai held the office 

(2) 35 I. A. 38; 35 C. 189; 12 C. W. X. 227; 7 C. L. 
J. 44 (P. C.); 10 Bom. L. R. 9; 17 M. L. J. 226; 2 M. 
L. T. 5i'9; 14Bur. L. R. 10'. 

(3) 2 M. L A. 353 at p. 389; 3 Jloo. P. C. 98; I 
Mont. D. & D. 45; Morton 407; 1 Sar. P. C. J. 203; 18 
E. B. 334. 

(4) 31 I. A. 122; 31 C. 614; 14 M. L. J. ll!6; 6 Bom. 
L. R. 498; 8 C. W. N. 4S9 (P C.). 

(5) 32 I. A. 123; 27 A. 325; 9 C. W.X. 577; 2 A. L. 
J. 336; 2 C.L.J. 173;7Bom. L.R.427jl5M.L.J. 
191 (P. C.), 
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of Digwar at his deatli and that the 
plaintilf is tlie heir of Mohendra Narain 
Rai. This Court cannot give relief either 
by appointing him to the office he seeks 
or delivering him possession of the land 
appertaining tliereto. 'I’hat relief must be 
sought elsewhere, and possibly for this 
purpose the declarali'in may he of service. 

In the eircuinstnnees of this case, each 
party should hear liis own costs thinughout. 

MooKL'ii.iKR, .1.— This is an appeal hy the 
first defendant in a suit commenced hy the 
plaintitf-respondent for recovery of pns- 
•ses.sion of land on declaration of title 
thereto as Digwar of Ghat lliiarra in the 
District of Bankiira. The suit was decreed 
hy the Trial Court. Upon appeal to tliis 
Court, the Judges of the Division Bench wero 
equally divided in opinion. Fletcher, J., was 
of opinion that the decree of the Subordinate 
Judge should be reversed and the suit 
dismissed. N. R. Chatterjea, J., was of 
opinion, on the other hand, that the decree 
should be confirmed. Consequently, the 
decree of the Subordinate Judge stood 
confirmed under sub-section 2 of section 

OS of the Code of Civil Procedure, 1008. 

On the present appeal, under clause 15 of 
the Letters Patent, the decision of tlie 
Subordinate Judge has been assailed, 
principally on the ground that the plaintiff 
cannot claim as of right to succeed to the 
office of Uigwar and that as the Executive 
G{wernment have refu.sed to appoint him 
as Digwar, the Civil Court has no jurisdiction 
to review the order of the Executive. 

It is desirable at the outset to .state that no 
useful purpose is likely to be served by a 
reference to the provisions of Regulation 
XXIX of 1811, which are applicable to 
Birbhum Ghatwals; nor can any analogy 
be .safely drawn from the decisions in 
Nilmoni Singh Deo v. Bakranath Singh (6) 
and Jogendra Noth Singh v. Kali Charan Boy 
(1) which are mentioned in the judgments of 
the Division Bench. As was observed by 
their Lordships of the Judicial Committee 
in the case of Ramchnnder DnU v. Jngeshci, under 
DuttCi)^ the argument from anah'gy may 
arise where a principle of law is involved, 
but where Courts are dealing with the 

(6) 9 C. 187; 9 I. A. 104; 5 Sliome L. R. 68; 4 Sar 

P. C. J. 335. 

(7) 12 B. L. R. (P. C.) 229; 19 W. R. 353. 
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positive enfictnient of fi Statute, reasons 
founded upon analogy are scarcely 
applicable. This observation is peculiarly 
weighty where the rights of the parties 
litigant depend in a great measure upon 
the nature of the particular tenure or the 
terms of the particular grant. The problem 
for investigation consequently is, what is 
the nature of the tenure, what are^ the 
terms of the grant in this case as indicated 
by its antecedent history. In the 
determination of this question, we must 
bear in mind the clear distinction between 
the grant of an estate burdened with a 
certain service and the grant of an oflfice 
the performance of whose duties are 
remunerated by the u'=e of certain lands. 
This fundamental distinction was emphasized 
by Jackson, J. in Koohhep Nttmin Singh v. 
Mahadeo Singh (S) and has since then 
been recognised and approved by the 
Judicial Committee in F(>rhf>s v. Meer 
Mahomed Tuqnee (9); Lilannnd Singh v. 
Munorunhin Singh (10) and ^ Venkata 
Narasinha App^ Uao Bahadur v. Sohhanadri 
Appa Uao Bahadur ill). 

In the investigation of the nature of the 

title, under which the lands in dispute have 

been held by successive occupants thereof, 

reference to the following genealogical 

tables will be found convenient: — 

(A) 

Saiiehram, 

Biui, 


f 

Sliam, 


Aiiamla, 


Mailin', 


Khii'lu, 

Madan. Achvaita 


'1 

Jtam, 


Ctol)oriilinn, 

Alum 


f 1 

Kartic, Gounnnlian. .Monktaram, 


Homondra, Daijnnarayan, 

defendant No. 1. ilrtVmlnnf Nc. 8. 

fft) fi W H. 101) at )i. 200; B. h. B. Sup. Vol. .VIO. 

9) 13 M I A. 439:5 B. L. B. •"•29: I t W. B. 

(P. C.) 2R; 2 Suth. P. C. J. 3'>.S; 2 Sar. I*. C. .1. :»() 

^ (10) 13 B. L. R. 124 at ii. 131; I. A. Sup. Vid. ISl. 

(11) 33 I A. 4(5 at p. 52; 3 C. h. .1. 1: 29 .M. 52; 16 

M. L. J. 1; 10 C. W N. Kil (!’. C.); I M. h. T. 3; 3 
L. J. 55; 8 Bom, h. B. 1. 


X 


I 

Rujarani. 

Mohondra, 

Upendra, 

plaintiff. 

It is undisputed that the lands in suit 
were held by successive Digwars of Ghat 
Bharra, who were, up to the middle of 
nineteenth century, members of the family 
whereof Sahebram was the founder. The 
evidence indicates that Sham and Ram were 
Digwars in 17$2. Since then, the lands 
have been enjoyed in equal halves by the 
two Digwars, one of whom came from 
the branch of Sham and the other from 
the branch of R\m. We are not concerned 
in thi,s litigation with the lands en;oyed by 
the Digwars who belong to the latter 
branch; but the evidence indicates that 
Gourmohan was appointed Digwar in 
1831 and that Darpanarayan succeeded him 
in 1865. When we turn to the history 
of the other branch, we Hnd that Madan, 
who was Digwar in 1808, was dismissed 
in 1814 and was succeeded by Adwaita, 
who, in liis turn, was dismissed in 1>50. 
Kartic was appointed Digwar on the 28th 
March 1851 after the dismissal of his 
father, and was himself dismissed on the 
10th May 1855, as the authorities were 
not satisfied with the manner in which he 
discharged his Police duties. On -the 
dismissal of Kartic, a stranger to tlie family, 
named Rasik Lai Upadhya, was appointed 
Ghatwal, but bis tenure of office was very 
brief, as lie himself was dismissed on the 
14tli February 1856. On tli • dismissal of 
Rasik, Rajaram, the grand-uncle of the 
plaintiff, who belonged to a different family, 
was appointed Digwar on l4th April 18:6. 
He was succeeded in 1861 Ijy Moliendra, 
the father of the phiintilT. During the 
incumbency of Moliendra, Kartic, in 18)9, 
made a successful attempt to get back the 
ofRce wlien Moliendra was suspended. On the 
13tli October 1870 Moliendra and 
Darpanarayan were both dismissed, as their 
conduct was deemed unsilisfactory, and the 
opinion w.is expre.ssed tliat it was improper 
to keep such men in Government service. 
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Kartiic was re-appointed Cigwar in place of 
Mohendra on the lUh January 1861, and 
one Khetteriiath was, at the same time, 
appointed in place of Darpanarayan. But, 

on the 30th May 1872, Mohendra and Darpa- 

narayan were both reinstated by the Lieuten- 
ant-Governor in supersession of the order of 
the Commissioner who had confirmed the 
order of dismissal made by the Magistrate. 
This terminated tlie brief restoration of 
Kartic to the office which had been lield by his 
ancestors for seven generations, but he 
obtained what may be described as a promise 
of reappointment on a future vacancy. Kartic, 
however, died in 1900 leaving an infant 
son, Heraendra, the first defendant in this 

litigation. On the 19th July 1904, Mohendra 
was dismissed again by the Magistrate along 
with a number of other person.s similarly 
situated. On the 6th August 1904 this order 
was revoked and Mohendra and Darpanarayan 
were conditionally restored. The evidence 
points to the conclusion that they were 
allowed to continue in office and enjoy the 
lands, though the condition imposed does 
not appear to have been fulfilled. On the 20th 
August 1907 Mohendra obtained leave of 
absence on the ground of illness and his 
son Upendra was appointed to act for him; 
but Mohendra never returned to his work, 

as he died on the 9th October 1907. 
Upendra was thereupon directed to act 
until further orders. At this stage, an 
attempt was made by the guardian of Hemendra 
to secure the office and the lands for him, if 
possible. The Magistrate, however, on the 
16th June 1903 appointed Upendra as 
Digwar on the strength of a report dated 
27th April 1908 submitted by the Deputy- 
Magistrate. But, on appeal to the 
Commissioner, the order of the Magistrate 
was reversed on the 11th August 190* and 
Hemendra, the infant son of Kartic, was 
appointed Digwar. Upendra preferred an 
appeal to the Board of Revenue, which was 
dismissed on 21st September 190S. He 
then appealed to the Lieutenant-Governor; 
but on the 29th March 1909 he was informed 
that the remedy for any grievance which he 
might have, lay in the Civil Court. The 
result was the institution of this suit by him 

on the 16th August 1909. 

From the facts thus briefly narrated, two 
points emerge as perfectly clear, namely, 


first, that the di.sputed lands have always been 
enjoyed by the Digwar of Ghat Bharra and 
secmdiy, that when a person has been 
dismissed from the office of Digwar, he has 
been forthwith deprived of the lands. There 
is, indeed, no trace in the evidence that 
there ever was an assei tion by a dismissed 
Digwar that he was not liable to be deprived 
of the lands. As regards the dismissal itself, 
the Digwar was at liberty to appeal from the 
decision of the Magisirate to the superior 
authorities; Imt no one has ever suggested 
that if the Lvecntive Government ultimately 
confirmed the order of dismissal, the Digwar 
had still a right to continue in possession of 
the lands. These circumstances, in my 
opinion, justify the inference that we have 
here, not a grant of lands burdened with a 
certain service, but the grant of an office, the 
performance of whose duties is remunerated 
by the use of lands. The land and the office 
went together: but the office was the primary 
concern, the occupation of the land was 
subsidiary thereto. I think the inference is 
also legitimate that wo have here a case, not 
of property held by a man to himself and to 
his heirs, but of property held by a man to 
himself as holder of an office and his 
successors in that oflice. The office itself was 
not hereditary in the sense that the heir of 
the last holder was entitled as a matter of 
right to discharge the duties of the office and 
to remunerate himself from the usufruct of 
the lands attached thereto. 

The theory that the office was hereditary 
in character is inconsistent with incontrover- 
tible facts disclosed in the evidence. 
Successive Digwars were dismissed by the 
Executive Government on the ground that 
they were not fitted to hold the office without 
any question or demur. In 1855 the office 
was granted to a stranger to the family of 
Kartic, and when the new Digwar was in his 
turn removed, a few months later, another 
person, Rajaram, who was a stranger to both 
the families, was appointed; it was then 
expressly stated as a point in bis 
favour that he was not connected with 
Kartic. The view that the Digwar was liable to 
be removed for failure to discharge his duties 
satisfactorily and that on Lis removal the 
Executive Government was free to appoint a 
qualified stranger as successor, is borne out 
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by the documentary and oral evidence on the 
)ecord. 

The earliest document, namely, the 
. report of Kanji Tahsildar, dated the 9th July 
179P, though based on meagre materials, 
makes it reasonably clear, that the Digwars 
en.joj^ed the villages without payment of rent 
in lieu of their wages, hlvidence of a more 
. recent date is consistent with this position; 

• for instance, the order on Adwaita and Gour" 
mohan dated the 23rd May 1847 states 
explicitly that the Digwars held lands merely 
for remuneration for the labours of their 
services, and are consequently competent to 
create only such subordinate rights as do 

■ not continue beyond the period of their 
incumbency. The list of Ghatwals framed 

• in 1819 makes it equally clear that the 
Digwars when they did not get their 
allowance in cash held the lands only in 
lieu of .such allowance; and this was 
applicable to the Digwari now in suit. The 
same view i.s supported by subsequent 
reports and orders made on the occasion of 
dismissal of successive Digwars and the ap- 
pointment of their successors, and this is con- 
firmed by the statement oftheplaintiff himself 
as to the nature of the tenure of the Digwari 
office made in an agreement between himself 
and his brother on the 1st April 1908. The 
po.sition consequently is that the disputed 
lands appertain to the office of Digwar of 
Ghat Bharra, that the ollice itself is not 
hereditary as a matter of right, that the 
holder of the oflice is liable to be removed 
for failure to discharge bis duties to the 
.satisfaction of the Mxecutive Government, 
■that on the i-emoval of a Digwar his successor 
acquires a valid title to the office only if 
appointed thereto by the Executive 
Government, and that although on two 
occasions strangers have been appointed to 
the office, during many generations the heir 
to the last holder has taken the office and 
the lands with the approval of the Executive 
Government. Tested in the light of tiiese 
conclusions, what i.s the position of the 
plaintiff? He has not been appointed Digwar 
by the Executive Government, and be had 
not, consequently, a valid and enforcible 
title to that office at the time of the 
institution of the suit. He is plainly not 
entitled to a decree for possession of the lands 
annexed to that office, and the decree of 
the Subordinate Judge cannot, to this 


extent, be possibly confirmed. But it does 
not follow that the plaintiff is not entitled 
to any relief in the suit as framed, and 
here we must take into account the very- 
special circumstances which have preceded 
its institution. The plaintiff, on the death 

of his father, was appointed Digwar by the 

Magistrate. But the order of the Magistrate 

was reversed on appeal by the Commissioner, 

The decision of the Commissioner was 
largely based on a misapplication of the 
judgment of this Court in the case of 
Jogendra Nath Singh v. Kali Charan Roy 
(1). That decision, it has not been seri- 
ously di.sputed before us by either party, 
has no possible application to this case. 
There the Court found that the particular 
tenure was not merely heritable but was 
also permanent, and that a tenure of this 
description could not be determined or 
resumed by the zemindar or the Government 
on the ground that tlie service.s were no 
longer necessary or had been dispensed 
with. It was further held that in the case 
of a tenure of this description where, 
during the life-time of the Ghatwal, his 
son, who was appointed his deputy, wa.s 
dismissed, the dismissal of the son did not 
amount to a dismi.ssal of the father, and 
that after the father’s death, the son was 
entitled to succeed, although during his 
father’s life time he had been dismissed 
while acting as a deputy of his father. 
It is obvious that these principles have no 
application to a case where, as here, the 
tenure is not heritable as of right and 
the lands are annexed to an office which 
also has jiot a hereditary character impress- 
ed upon it. The position then is that 
the Commissioner refused to approve the 
appointment of the plaintiff as Digwar, not 
because the Commissioner considered him 
unsuitable for the office, but because the 
Commissioner took an erroneous view of the 
relative rights of the plaintiff and his 
opponent, the determination of the Com- 
missioner was in essence based upon an 
erroneous adjudication of a question of 
title. This explains why the Board of 
Revenue stated that the Board had no 
jurisdiction and why the Executive Govern- 
ment held that the remedy for any griev- 
ance which the plaintiff might have lay 
in the Civil Court. It need not be denied 
that, as was recognized in Behee Narain Singh 
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V, Sree Kishen Sein (.12) and Secretary of State 
V. Poran Singh (13), the Civil Courts have 
no jurisdiction to reinstate a Ghatwal who 
has been dismissed by the Executive Go- 
vernment as unfit for the discharge of his 
duties. But the position is obviously 
different where the Commissioner decides 
against a claimant, not in the exercise of 
his discretion, but upon an erroneous view 
of the relative title of his contestant : 
Lall Dharee Boy v. Brojo Ball Singh (14). 

I am of opinion, accordingly, that it is 
competent to this Court to grant to the 
plaintiff relief by way of a declaratory 
decree under section 42 of the Specific 
Relief Act, so that the plaintiff may ap- 
proach the Executive Government and seek 
their decision on the question of the ap- 
pointment of a successor to the office of 
Digwar of Ghat Bharra. A similar view 
has been taken in Bombay in connection 
with what are known as Vatans, and it 
has been ruled that if the plaintiff has 
the right and if the Court has jurisdiction 
to give him relief by declaring it, he is 
entitled to a decree; the Court is not 
concerned with the object or motive of the 
party who comes into Court in assertion 
of his alleged right and he should not be 
refused declaration merely because he seeks 
it with a view to influence the opinion of the 
Revenue Authorities: Ramcliandra Dabholkar 
V. Anant Sat Shenvi (15) ; Govind Sitaram 
V. Bapuji Makadeo (16); Khando Narain 
Apaji Sadashiv (17) ; Bahimkhan v. Dadamuja 

(18) ; but the position is different when the 
declaration sought can be based only on 
the investigation of a question which is by 
Statute or otherwise expressly excluded from 
the cognizance of the Civil Court: Khando 
Narayanw. Apaji Sadashiv (19'; Chintov. 
Lahhmihai (20); Balkrishna v. Balaji (21) ; 


Baoji v. (22); Jirajl Sa>nhaji Kambli v. 
Fakir Sahaii knuibli (23). The view I take 
is sup|)orteil by the decision of the Judicial 
Comniittoo in S-oh/f Mi Klnni v. Khajeh 
Abdaol Gniirey (2-1-), wliicli recognised the 
principle that bjfoiv the Court grants relief 
in a declaratoiy suit, the Cniirt must see 
that the dp(daratioii of right may lie the 
foundation of relief to be got somowliore. 
This conditon it appears to me is sulliciently 

answered in the present ease. [ arrive at 
this conclusion without hesitation or embar- 
rassment in view of the letter of the Gov- 
ernment of Bengal dated 29fch March 1909. 


The only other question for consideration 
is, whether a declaration should be granted 
in the suit as framed. Here, I think, the 
Court should be guided by well-settled 
principles now embodied in rule 7 of Order 
VII of the Code of 19U8. The principle 
i.s best stated in the Avurds of Lord Erskine 
in Hiren v. Mill (25). The rule is that 
if the bill contains charges putting facts 
ill issue tliat are material, the plaintiff is 
entitled to the relief which those facts will 
sustain under tiie general prayer; but he 
cannot desert the specific relief prayed and, 
under the general prayer, ask .specific relief 
of another description, unless the facts 
and circumstances charged by the bill will 
consistently ivith the rules of the Court 
maintain that relief. This formulation of 
the rule, it may be parenthetically observed, 

is attributed per incuriam, to Lord Eldon, 
by Baron Parke, in Cockerell Dickens 
(3). In the application of this salutary 
rule, the test is whether the defendant 
will be taken by surprise [Stevens v. 
Guppy (26)]; and there can be no surprise 
if the deficient relief not specifically 
claimed, but supplied as the Courts think 
just, is consistent with the relief specifically 
claimed as well as Avith the case raised by the 
pleadings: Cargill v. Bower (27). This rule 


(12) 1 W. R. 321. 

(13) 5 C. 740. 

(U) 10 W. R. 401. 

(15) 8 B. 25. 

(16j 18 B. 516. 

(17) 11 Bom. L. R. 1342 foot-note. 

(18) 4 Ind. Cas. 833; 11 Bom. L. R. 1339; 34 B. 

101 . 

(19) 2 B. 370. 

(20) 2 B. 375. 

(21) 9 B. 25. 


(22) 22 B. 344. 

(23) 16 Ind. Cas. 840; 14 Bom. L. R. 395; 36 B 
420. 

(24) 11 B L. R. 203 (P. C.); 19 W. R. 17lj I. A. 
Sup. Vol., IG5. 

(25) (1806) 13 Ves. 114 at p. 119; 33 E. K. 237: 9 
R. R. 149. 

(26) (1826) 3 Russell 171 at p. 185; 6 L. J. (x. s.) 
Ch. 164; 27 R. R. 59. 

(27) (1878) 10Ch.D.502 nt p. 50S; 4? L. J. Cli. 
649; 38 L. T. 779; 26 W. K. 7l6. 
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has been repeatedly recognised and approved 
by the Judicial Committee: Cockerell v. 
Bickeuft (3); Dnrqa Prosad Snreka v. Bhajan 
Lai ( 4 ); Copi Narain KJuunri v. BiVisidhar 
(5 . The decision in ir«/i7ia)i v. Jogesh- 
ivar Naraj/an (2) is not really opposed 
to this view, and only illustrates Ibe 
position that to entitle a plaintiff to 
judgment under the claim for general 
relief, different from that specitically 
claimed, the allegations relied upon 
must not only be such as to afford a ground 
for the relief claimed but tliey must have 
been introduced for the purpose of showing 
a right to relief and not for the mere 
purpose of corroborating the plaintiffs 
right to the specific relief claimed. In 
the case before us, the nature of the 
title under which the disputed property is 
held has been investigated after a protracted 
trial and there is no room for suggestion that 
the defendant will be taken by surprise 
if a declaratory decree is made in favour of 
the plaintiff. I hoi I accordingly that this is a 
case where a declaratory decree may properly 
be made, and I agree witli the Chief Justice 
that this appeal should be allowed and 
the decree of the lower Court modified by 
the substitution of a declaration intlie toms 
framed by him. 

Holmwood, J.— I have nothing to add 
to the judgments which have just been 

delivered and with which I agree. 

Appeal iilhnced. 


PUNJAB CHIKK (h)URT. 

FULL BENCH. 

Civil llEt'EUENCii No. 48 of 1914. 
January 4, 1910. 

present :— Justice Rattigan, ilr. Justice 
Shadi Lai and Mr. Justice Leslie Jones. 
FEROZ DIN AND OTHERS — pLAINTtt’FS — 

Petitioners 

verans 

Mnsamviat BASRI and anotueu— DEFEN itANTS 

— Respondents. 

Pnnjnh AlieiuiHnn of Lond Ad (XIII of 21 

(o), ohjed of--Di'd(ii-(iloi ij decree, u hellier eati he con- 
trary to Act^Ai>i>Ucation lij Deputy CommUsioner ^ 
Procedure— Rcinand—Chief Court, power of. 


The intention of the bogislattiro iu framing bqo- 
tion 21 la) of the Punjab Laud Alienation Act wag 
merely to enable the correction of decrees which on 
the face of the rcco d itifring^' the provisions of the 
Act. [|) 447 , col 2.] 

A decree, even though it be only declaratory, which 
has tiic effect of conferring a legal title where no 
such title would othtraisc exist, may well bo contrary 
to the provisions of the Act. [p. 447, col. 1.] 

Where the evidence on t ' 0 record is notsufficient 
for tho disposal of an application made by a 
Deputy Commissioner undersoction 21 {«) of the Act, 
tho Chief Court luis power to order a remand for 
further inquiry, [p. 447, col. 2.] 

Case referred by the Senior Subordinate 
Judge, Hosliiarpur, with his No. 787 of 30th 
November 1914. 

Mr. Broadivay^ for the Petitioners. 

The Hon’ble Mr. Muhammad Shafi,^ K, 
B., for the Respondents. 

ORDER. - On the death of Ghulam Jilani 
Khan, a Bajpnt of Garhshankar in the 
Hoshiarpur District, his property was mu- 
tated by mutual agreement, half in the 
name of his widow, Musammat Basri, and 
half in the names of Feroz Din, Fazl Mu- 
hammad and Ata Muhammad, who claim 
to be the legitimate sons of the deceased 
by anotlier lady named Musammat Begam, 
a Natni by caste, who is not a member of 
an agricultural tribe. 

Objection was taken to the said mutation 
by certain reversioners of Ghulam Jilani 
Khan. They preferred an appeal to the 
Settlement Collector who, in a lengthy and 
elaborate order, held that it was not shown 
that Feroz Din, Fazl Muhammad and Ata 
Muhammad were the legitimate sons of 
Ghulam Jilani Khan, and, reversing the 
first order on that ground, directed that 
mutation .should be made in the name of 
Musammat Basri alone. 

Thereupon Feroz Din, Fazl Muhammad 
and Ata Muhammad instituted a suit against 
Mtusammat Basri in the Court of the Dis- 
trict Judge of Hosliiarpur for a declaration 
that they are the sons and heirs of Ghulam 
Jilani Khan and entitled to hold half his 
estate. An application by the reversioners 
to be made parties to the suit was rejected 
and on confession of judgment by M7tsammaf 
Basri, the plaintiffs obtained a decree. An 
application for the revision of that decree 
has now been filed by the Deputy Com- 
missioner of Hosliiarpur under section 21 

(f/) (2) of the Alienation of Land Act, XIII 
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of 190), as amended by Punjab Act I of 
1907, on the ground that the decree of the 
District Judge is contrary to the provisions 
of that Act. The prayer is that the decree 
be altered so as to make it consistent with 
the Act, that is to say, "that the declaration 
be limited to granting the said three sons 
a half share in the said estate daring the 
life-time of the said Miisammat Basri,” and 
as there is no evidence on the record that 
the decree-holders are illegitimate and, 
therefore, of the Nat tribe, this Court has 
been asked to order a remand for inquiry 
into the status of the decree-holders. Curi- 
ously enough the decree-holders have not 
been made respondents. 

The case has been referred for the deci- 
sion of a Full Bench on the ground that 
several important points of law are involved. 
One of them is the question whether a decree 
which is only a declaration of title can be 
held to be a decree contrary to any of the 
provisions of the Act ; and, if that question 
is answered in the affirmative, a further 
question whether this Court must deal with 
the application upon the existing record or 
whether, if the evidence on the record is 
not sufficient for the disposal of the appli- 
cation, a remand for further inquiry should 
be ordered in such a case. 

It appears to us that a decree, even though 
it be only declaratory, which has the effect 
of conferring a legal title where no such 
title would otherwise exist may very well 
be contrary to the provisions of the Act, 
and we can easily conceive of such a case ; 
but it is at least open to question whether 
if the decree under consideration is con- 
trary to the Act, the relief for which the 
Deputy Commissioner prays would be any 
more consistent with it. Musavmat Basri 
is a young woman, and a decree enabling 
the plaintiffs to hold during her life-time 
might secure their possession for a great 
many years. It is to be remarked, more- 
over, that the existing decree would produce 
the same but no greater result. It is a 
decree in personam against Mttsammat Basri, 
and it will not enable the decree-holders 
to hold after her death if the reversioners 
choose to institute a suit and are able to 
obtain a finding favourable to themselves 
on the question of legitimacy. 

We will, however, assume that it is still 
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open to the Deputy Commissioner to ask 
for other and more appropriate relief and 
if the only objection to the application 
were tlie derl iratory character of the 
decree, it is not one which would necessarily 
prevail. 

We come now to the prayer for a remand 
for further inquiry. It appears to us that 
the intention of the Legislature in framing 
section 21 (a) was merely to enable the 
correction of decrees which on the face of 
the record infringe the provisions of the 
Act, e.g., if a Court has granted a decree 
for the possession of land against a Jat 
Sikh to a person who is described in the 
plaint as a Banija of Lahore city. 

It is, however, laid down in sub-sectiun 
(5) of section 21 (a) that the provisions of 
the Civil Procedure Code as regards appeal? 
shall apply, so far as may be, to the pro- 
cedure of the Court in dealing with such 
applications, and that being so, this Court 
has undoubted power to order a remand where 
such an order is necessary. 

Indeed there is certainly one class of 

cases in which the object of the Act might 

be completely frustrated unless power to 
order a remand is exercised. Suppose for 
instance, that A who is a money-lender and 
a member of a non-agricultural tribe comes 
into Court describing himself as a Jat Sikh 
and obtains a decree for possession of land 
against B, who is really a Jat Sikhy but 
having colluded with A does not expose A’s 
true character and confesses judgment. 

In a case of that kind, however, the decree 
would have been obtained by the practice 
of fraud on the Court and where such fraud 
has been practised this Court would exer- 
cise its inherent power, even if sub-section 
(5) did not exist, to take any steps neces- 
sary to set aside a decree obtained by such 
means. If then a Deputy Commissioner 
were to ask for a further inquiry on an 
allegation of fraud, this Court would doubt- 
less make the necessary order. 

We do not propose to discus.s the question 
whether it is possible that other combina- 
tions of facts may not arise which would 
justify an order of remand on some ground 
other than that of fraud on a Court, but 
we are satisfied that if there are such cases 
this is not one of them. 

To return to the facts immediately before 
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ns. The application of tlie Deputy Com- 
missioner does not allege any fraud on the 
part of the decree-holders and it is clear 
from the very judgment of the District 
Judge (who was well aware of the order 
of the Settlement Collector as regards muta- 
tion) that no fraud was practised. The 
dispute ])etween tlie decree holders and the 
reversioners as to the status of the former 
is one of a genuine character, and as 
there is no reason to suppose that the 
reversioners will drop the contention which 
they Iiave so eagerly pressed, there is every 
likelihood that the question of the status 
of the decree holders will he fought out 
in a contested suit. If it is found that 
the decree-holders are legitimate, then there 
can have been no infringement of the Act, 
and if the contrary is found then the land 
will be taken by members of an agricul- 
tural tribe. 

It is impossible to suppose that the Legis- 
lature ever intended that section 21 (a) (2) 
should be used for the purpose of asking 
this Court to adjudicate on a genuine dis- 
pute as to legitimacy, and we cannot but 
regard it as distinctly unfortunate tliat 
this case was ever taken up by authority. 
The objects ef tlie Act are in no jeopardy 
and the interests involved are purely those 
of the reversioners, who probably think 
that the order of the Settlement Collector 
may be of more use to them in a pro- 
ceeding of this kind than in a regular 
suit. 

The application fails and is dismissed 
with costs. 

A ppl icaf ivn 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1399 of 1914. 
November 30, 1915. 

Present-. — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

RAMA AlYLR RAMASAMl AlYER 
— Plaintiff— Appellant 

versus 

GOVINDA PILLAI (died) and otheiis— 
Defendants— Respondents. 

/IZ/Mj-'t’ of iirocesi! of Court — Iiitcrlocuhn ij 
inn suit, effect of — Suit for daiuuijcs, huiintaiu'ililitij of 
— AppUcution for attachment hefore j\«.hjment, uhether 
gives rise to damwjcs. 

Abuse of the process of Court does not mean an 
improper procuring of the process of Court by the 
applying of the process of Cowt in an improper 


manner and fbf ' imprq|)er purposes, [p. 449, col. 2- 
]>. 450, col. l.'j ^ ’ 

Applications of. '■interlocutory, nature in a suit 
liowever malicious, do not found an notion for dam- 
ages for abuse of process of^Court. [p. 451, col. 1.] 

In a suit the., plaintiff applied for attachment 
before judffment of- the defendant’s goods and 
obtained an order though no attachment did in fact 
take place. The defendant brought a suit for 
damages : 

Held, that the mere making of the application did 
not cause any damage and the suit did not He. [p. 
451, col. 2.] 

Naiijappa Chettiar v. Ganapafhi Gouiidan, 12 lud 
Cus. 007; (1911) 2 M. W. N. 414; 10 U. L. T. 365; 21 
M. L. J. 1052; 3o M. 598; Grainger v. Hill, 4 Bing. 
(n. c.) 212; 5 Scott, 561; 7 L. J. C. P. 85; 132 E. K. 
769; Quartz Uill Gold Mini»g Co. v. Eijre, 11 Q. B. D. 
674 at p. 687; 52 L. J. Q. B. 4S8; 49 L. T. 249; 31 W. 

K. 668; V. 1 Raym. 374; 91 E. R. 1147; 

Johnson V. Emerson, 6 Ex. Cas. 329; 40 L. J. E.x. 201; 

25 L. T. 337; BVifen v. Baileij and Romford Urban 
District Qouncil, (1915) 1 K. B. 600; 84 L. J. K. B. 
688; ClisM V. Cratchtey, (1910) 2 K. B. 244; 79 L. 
J. K. B. 635; 102 L. T. 520; 54 S. J. 442; 26 T. L. R. 
409; Mohini Mohan Jlisser Y. Surendra Narain Singh 

26 Ind. Cas. 296; 42 C. 550; 18 C. W. N. 1189; 21 C. 

L. J. 68, followed. 


Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 893 of 1913, preferred against thatef the 
District Munsif of Tiruvalur, in Original 
Suit No. 256 of 19*2. 

FACTS of the case appear from the judg- 


ment of Mr. Napier, J. 

Mr. T. V. (lOpalaswamy Miidaliar, for the 
Appellants. — It is only where an attachment 
has issued that there would be an injury and 
not where it has not. 

[Napier, J. — In the case of an injunction it 
is tlie order itself that constitutes the process. 
Where the attachment is effected, the law 
makes it necessary that there should bo a final 
remedy. Where attachment has not been 
effected, there is no injury. See Nanjappa 
Chettiar v. Ganapathi Goundan (1). In a suit 
instituted under this section, malice will have 
to be proved a.s a matter of fact, here there 
is an effective attachment.] 

Mr. T, V. Gopalaswami }IudaUar , — The 
District Judge seems to think that where 
only the property is taken to Court, there 
is an effective attachment. The defendant 
says he did not say it was attached. 

Cchin V. Buckle (2); Quartz Hill Gold 

Hiuitig Co. v. Eyre ‘3). 

(1) 12 1na. Cns.507;35M. 698;10H. L. T. 365; 
(U)1I)2M. W.N. 4'4;21 M.L.J. 1052. 

(2) (1841)8M.&W. 680;151E.R.1213; 11 L. J. 


Ex. 33; 58 R R.834. 

(3) 11 Q B. ]). 674 at p. C87; 62 L. J. Q. B. 488: 49 
L. X. 249; 31 W. R. 668. 
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[^ADASivA Aiyar,‘ J. — L(?ga’l' damage has 
some special significance English Law. 
Mere procuring an order .o&attachmeot in\- 
plies legul damage.] 

[Is Ai'iEH, J. — 1 on must go to ihe'earlier dicta 
of these two Judges in King’s Bench case. 1 
Mr, T. V, Gopolasivami Mudaliar. — In Nan- 
joppa Chiillar v. Ganopaihi Goundan (1) 
bundara Aiyar, J., says what it is meant by 

legal damage. 

[Napieh, J. — That is a case of trespass to 
goods.] 


Mr. T. V. Gopalatfivaiui Mndaliar.- J.J. 
Doyle V. Dwarkamilt Chifierjee (-i). In 
this case there is not only an attempt 
to attach but there is also trespass to goods. 
That they removed the goods, is found. 

G.S.JUnmchandra Aiyar, for the Be- 
spondent.— There is a difference between an 
action for malicious prosecution and inter- 
locutory proceedings like these. Bigelow on 
Torts, page 185, proves out the distinction 
between the two. Lnder section 95, 
Civil Procedure Code, till there is any actual 
attachment no suit will lie. 

[Sapasiva Aivah, j.— T hen there is the 
general section; for non-feasance, etc., an 
action will lie.] 

In Buhm Sivgh \ A. IP. N, WyuU (5) 
the decree was satisfied and without know- 
ledge of it, an attachment issued. 

In Mohini Mohan Misser v. Sunndra 
Narain (6), it was held that no suit 

will lie for a summary remedy for an injunc- 
tkn. Bigelow on Torts, page 185. In those 
kindred wrongs, it is the actual arrest or 
attachment that gives the right of suit. 

[Napier, J. — The actual process has been 

misapplied. lt_^ is the perversion that gives 
rise to the suit ] 

Mr. G. 8. Bamadiandra Aiyar.—ln Berry 
V. Adamion (7) it was held that it was 
not actionable. In KisscrimoJntn Boy v. 
Hamukk Das (8), a distinction was drawn 
between an order of attachment made in 
England and in India. 


(4) 8 W. R. 89. 

(5) 11 lud. Cas. 729; U C. L. T. 515; 16 C. W. N. 
640. 


(6) 26 Ind. Cab. £96; 18 C. W. N. 1IS9; 21 C L 
68; 42 C. 550. 

(7) (1827) 6 R. & C. 528; lOS li;. K. 046; 9 I). & 
o68; 2 Car. & P. 503; 5 L. J. (o. s.) K. 13. 215. 

^7:13 ind. J 

4o2j 5 Sar. P. C. J. 472. 




[Napiei;, y.Hm (9) it is 

the a?t that gave rise to the action.] 

Mr. fl. ■>. Iiitmnrhiitf Ira Aiyar.-- An arrest 
warrant was actually taken out. When 
the proce.^s is artunlly taken out, a 
suit fi.r fort lies. In P.Jlnck on Torts 
this very ili.stinctio:: is drawn. There 
are cases whicli are nearer a civil action. 
Tho.se case.'* are cases A malicious prosecution 
Where a petition is presented to wind-up a 
company, it gives rise to malicious pro- 
secution. in this case, the proceedings are 
premature. 


Mr. T. V. UopaJasivaml Mndaliar in reply. 

In Bishau bir.gl, v. A. 11’. N. Wyatt (o) there 
are passages in my favour, so also on 
Bigelow on Torts. 


JUDGMKNT. 

Napier, J.— This is an appeal from the 
judgment of the District Judge of Taiijore 
on appeal from the judgment of the District 
Munsif of Tiruvalur in a suit in which the 
plaintiff claimed damages from the defend- 
ant in respect of his action in applying 
for attachment before judgment and “coming 
to attach h-s moveables.” The District 
Munsif gave judgment for the plaintiff, 
\ihile the District Judge, holding that there 
was in fact no attachment, dismissed 
Die .suit on tiie ground that the taking 
out of notice gave no cause of action. 

it ha.s been argued before us that this 
view IS incorrect and that, as the District 
Judge has found that there was no reason- 
able and proper cause for obtaining an order 
for attachment and that it was obtained 
maliciou.sly, the plaintiff is entitled to recover 
damages in respect of that order. Great 
reliance has been placed on the decisibn of 
this Court m NaujappaChettiar y. Ganapa^ki 
Gouudan (1). That was, however, a case 
where the attachment had been made and 
is of no assistance to us in this question. 
It was argued that the procuring of the 
order was an abuse of the process of Court 
and alternatively that, however it may be 
termed, a suit lies where the application is 
malicious and without reasonable or prob- 
able cause. Thejir.v/ point may be shortly 
disposed of. Abuse of the process of Court 
does not mean an improper procuring of the 
process of Court by the applying oftiie process 
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of Court in an improper manner and for 
improper purposes. The nature of this suit 
is clearly pointed out in Grainger v. Bill 

(9). There the defendants being desirous 
to po.ssess themselves of a ship’s register 
sued out a capias indorsed for bail in 
a certain sum and sent two Sheriff’s officers 
■with the writ to the plaintiff, who was lying 

ill in bed. The defendants accompanied the 
Sheriff’s officers and told the plaintiff that 
they had not really come to take him but 
to get the ship's register ; but that if he 
did not hand over the ship’s register or ffnd 
bail, they must take him. The plaintiff, being 
unable to procure bail and being much 
alarmed, gave up the register. The Court 
held that this was an abuse of the process of 
Court. Bosanquet, J., puts the matter thus: 
“This is not an action for a malicious 
arrest or prosecution, or for maliciously 
doing that which the law allows to be 
done: the process was enforced for an 
ulterior purpose; to obtain property by duress 
to which the defendants had no right. The 
action is not for maliciously putting process 
in force, but for maliciously abusing the 
proce.ss of Court.” And lindal, C. J., says: 
“The complaint of the plaintiff is that the 
process of the law has been abused to 
effect an object not within the scope of the 
process.” 

The other point is much more difficult. 
But a careful examination of the judgment 
in Quartz Hill Gold Mining Co. v. Eyre 
(3) leads to the conclusion that the suit 
will not lie. The allegation is one of 
malicious civil prosecution and the circum- 
stances under which such a .suit will lie 
are exhaustively considered by the Court of 
Appeal in that case. The decision was that 
an action will lie for falsely and mali- 
ciously and without reasonable or probable 
cause presenting a petition under the 
Companies Acts to wind up a trading 
company even though no pecuniary loss or 
special damages be proved, for the presenta- 
tion of the petition is from its very nature 
calculated to injure the credit of the company. 
Lord Justice Bowen in that case starts 
with this proposition that the bringing of 
an action, although falsely and maliciously 
and without reasonable or probable cause, 
will not sul)port an action by the person so 


sued. The proposition, to my mind, disposes 
of the case for reasons which will appear' 
later. He adopts the doctrine of Holt, 0. J., 
in Savez v. Boherts (10). There are three' 
sorts of damages any one of which would 
be sufficient to support an action for 
malicious prosecution, damage to a man’s 
fame, damage to a man’s person and damage 
to a man’s property, in that he is forced to 
expend his money in acquitting himself of the 
crime of which he is accused. The learned 
Lord Justice then goes on to point out that 
although an action does not give rise to an 
action for malicious prosecution, ina.smuch 
as it does not necessarily or naturally involve 
damage, there are certain legal proceedings 
which do necessarily and naturally involve 
damage and, therefore, do found an action, 
and he places under this head all ordinary 
indictments for ordinary offences, He then 
proceeds to consider what other proceedings 
necessarily involve damage and agrees with 
the decision in Johnson v. Emerson (11) that 
the false and malicious presentation without 
reasonable and probable cause of a bank- 
ruptcy petition against a trader gave rise 
to an action for malicious prosecution. He 
then proceeds to consider the question 
arising in the suit, whether a petition to 
wind up a Company maliciously and wrong- 
fully brought does necessarily involve 
damage just as in the case of a bankruptcy 
petition, or does not, in which latter case, 
it would not justify an action for malicious 
prosecution. He then states that, as a 
petition to wind up a Company cannot be 
presented without being advertised in the 
newspapers, it necessarily follows that the 
petition must strike a blow at the credit 
of the Company and thereby necessarily 
involve damage and decides that the action 
will lie, for the reason that special damage 
is involved in the very institution of the 
proceedings. Brett, 11. R., gave judgment 
to the same effect. This has invariably been 
followed and has lately been re-affirmed by 
the Court of Appeal. In ILj^env. Bailey and 
Bomford Urban District Council (12) Lord 


(10) 1 Ruym.374; 91 E. R. 1147. 

(11) 6 Ex. Cos. 329; 40 L. J. Ex. 201; 25 L. T. 
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(12) (1915) 1 K. B. 6C0; 84 L. J. K, B. 688. 
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Justice Buckley says: **But, as was pointed 
out by Lord Justice Bowen in Quartz Hill 
Gold Mining Go. v. Eyre (3), it is in very 
few cases that an action for malicious 
prosecution will lie where the matter is 
one of civil proceedings.” And the Court 
held that a complaint under the Public 
Health Act requiring a house-holder to 
abate a nuisance by stripping the paper off 
the wall, etc., was not a proceeding neces- 
sarily and naturally involving damage, and, 
therefore, a suit for damages for malicious 
prosecution did not lie. Reliance is placed 
on the decision of the Court of Appeal in 
Glissold V. Gratchley (13). But there the 
Court based its judgment on the fact that 
the allegations supported an action for 
trespass in that the Sheriff’s officer levied 
an execution on the plaintiff’s goods at his 
farm. The case of Quartz EUl Gold Mining 
Go. v. Eyre (3) was never referred 
to and it is clear that no observation in this 
judgment could have been intended to 
throw doubt on the earlier decision. In 
this view of the law how will this action lie ? 
The bringing of the original action thus gives 
no cause of action however malicious, vide 
Mohini Mohan Misser v. Surendra Narain 
Singh (6), where this doctrine is affirmed. 
An exception has been made to this broad 
rule in cases of bankruptcy petitions and 
winding-up petitions. But no case has been 
shown to us where the procuring of the 
process of Court in interlocutory proceedings 
has been held to found an action. And I 
am unable to see on what principle a 
man is more entitled to damages for the 
action of a plaintiff in a suit in applying 
for attachment before judgment, even though 
maliciously, than he is for the action of the 
plaintiff in bringing a suit maliciously and 
without reasonable and probable cause on 
false allegations of fact. If the original 
suit is protected it seems to me clear that 
proceedings in the suit must be protected 
unless they constitute abuse of the process 
of the Court. Further, even if there is a 
difference between the presenting of interlo- 
cutory applications and the bringing of a 


(13) (mo) 2K.B.244; 79L.J.K.B. 635jl02L. 
T. 620j 54 S. J. 442; 26 T. L. R. 409. 
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suit, I am unable to see how the making of 
an application necessarily and naturally 
involves damage. I cannot see how a 
mans credit naturally suffers more in 
the one case than in the other. The decisions 
as to bankruptcy and winding-up are 
special cases arising out of tiie publication 
of the petitions. There is no such publica- 
tion in an application for attachment. I 
cannot but think that it would be most 
ill-advised to introduce the principle that 
applications of an interlocutory nature in 
a suit can found an action, however malicious. 
An application for discovery may result 
in far more damage, i.e., damnum to a party 
to a suit, than the action itself, and for 
this reason, these applications are frequently 
taken to the Court of Appeal and have 
even resulted in settlement of the suit. 
But it has never been suggested that such 
an application, however malicious, would 
found an action. I would, therefore, dis- 
miss this appeal with costs both on the 
ground that an interlocutory application in 
a suit does not of itself fonnd an action 
and also on the ground that damage does 
not necessarily and naturally flow from 

such an application. Appeal dismissed with 
costs. 

Sadasiva Aiyau, J. — I agree. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT, 

Execution of Decree Appeal No. 43 op 1915. 

September 16, 1915. 
Presenti—Mv, Stuart, A. J. C., and 
Mr. Mohammad Ali, A. J. C. 

RAGHUBAR DAYAL — Decree-holder 

Appellant 

versus 

The bank of UPPER INDIA, Ltd., 
LUCKNOW— Judgment -Debtor- 

Respondent. 

Companies Act (VII of 1913;, m-Creditors, 
meeting of, after Bank stopped payment—Agreement hy 

majority of creditors to re-open and conduct Bank's 
business, effect of. 

At a meeting, held under tho provisions of 
section 153 of Actt^I of 1913, of the creditors of a 
Bank which had stopped payment, a majority in 
number, representing three-fourths in value of the 
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I'n'ditnrs ])r.'>oiit in pcTsou or )>y proxy, agreed to 
u {ioliriiu' torits rr-<>[)oniiig ainl the eonduet of its 
Im.diK’ss. T'lic iirrangeiiK’iit having been sanctioned 
l)v till' High Court canio into force accordingly. 
One of the creditors liad, In'twceii the date when 
the creditors voted upon the pri)posil and tlie <lato 
wlien the High Court sanctioned th' arraiigonient, 
obtained a decree in respect of Ids debt: 

li'ld, tliat the Jigreemont was binding on bim and 
that such an agrectnent a hci: jaiictioned took effect 
from the date when it was arrived at, and not merely 
from the date of sanction, [p. enl. 2.] 

Appenl agiiiist the order of the Sub- 
ordinate Judge, Lucknow, dated the Jrd 
July 1915. 

Mr. Muinfnz I(»Sfun, for the Appel- 
lant. 

^Ir. .1. /'. Sen, for the Respondent. 

JL'UCiMEXi’.— Kagliubar Dayal is a 
liolder of certain money placed in fixed 
deposit in the Lucknow brancli of tlie 
Rank of Upper India— a Company formed 
and registered under the Indian Companies 
Act having effect at tiie time of its 
formation. The Rank of Upper India 
suspended payment on the Sth October 
lyU, and on the loth October 191-1- a 

meeting of share-holders was held at 
j^[eei.ut— the head-quarters of tlie Company — 
which decided to apply to tlie Allahabad 
High Court for sanction to a scheme for 
continuing the bu.sine.'^.s of the Rank. 
Raghubar Dayal was entitled in ordinary 
circumstances to withdraw Ins deposit in 
November 1911, but owing to the suspension 
of business by the Rank, lie was unable to 

obtain payment of the sum standing at his 

credit. On the 15th December 1914 

certain share-holders of tlie Rank pro- 
pounded a formulated scheme for its 
re-opening and the conduct of its biisine.ss. 
On the 17th ],)ecember 1914, Raghubar 
Dayal gave notice in writing totheageiit 
of the Lucknow brancli to pay tlie amount 
due to him within twenty-four hours. The 
agent replied on the same day informing 
him of the existence of the proposed 
scheme. On the lOth December 1914, 

Raghubar Dayal filed a suit against the 
Bank in the Court of the ISubordinate 
Judge of Mohanlalganj, Lucknow, for the 
recovery of the amount due to him with 
interest. On the 21st December 1914, 
an application was made to the Allahabad 
High Court for sanction to the proposed 
gcheme. On the 23rd December 1914, 


Tudball, J, of the Allahabad High Court 
ordered a meeting to be held at Meerut 
under the provision.s of section 153, Act 
VII of 1913, to consider and vote on the 
arrangement proposed. Raghubar Dayal 
as a holder of money in fixed deposit 
received notice of the liolding of the 
meeting and was entitled to vote upon the 
proposal. The meeting was held on the 
4th March 1915, and a majority in number 
representing three-fourths in value of the 
creditors or class of creditors concerned 
(of whem Raghubar Dayal was one) 
present in person or by proxy, agreed to 
the arrangement proposed. On the 19th 
April 1915, the Subordinate Judge of 
Mohanlalganj passed a decree in favour 
of Raghubar Dayal against the Bank of 
Upper India for Rs. 25,58514-5 with 
interest and costs. On the 2nd June 
1915, Tudball, J., sanctioned the arrange- 
ment accepted by the majority of creditors 
concerned, which came into force accord- 
ingly. At the end of the order he said, 
“it is also pointed out on behalf of the 
Rank that there are several suits by 
creditors pending in various Courts 
and that in some cases decrees have been 
obtained against the Rank and it is urged 
that this litigation should, if possible, be 
brought to a standstill. Under the scheme 
as sanctioned, the creditors in question 
wlio are fi.xed and floating depositors, will 
be bound by the scheme in view of the pro- 
visions of section 153 of the Indian Com- 
panies Act.’" 

We understand Tudball, J., to mean by 
the words “creditors in question” creditors 
who bad obtained decrees against the Bank, 

He continued, “Fixed depositors can, in 
lieu of their debts, take either preference 
shares or debentures. Floating depositors 
are entitled to only 25 per cent, of their 
debt directly business is resumed and the 
balance will be available to them as laid 
down in the scheme. 1 do not think it 
is possible to pass any general order staying 
all proceedings in pending suits, but it is 
quite clear tliat such creditors as are now 
suing for their debts are bound by the 
scheme and can only claim satisfaction for 
what is due to tliem in the manner laid down 
in the scheme. Under the scheme it will 
nut bu possible for them to put their decrees 
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into execution and to recover their debts by 
sale of the Bank’s assets. However, the 
matter is one which can be decided by each 
Court in which it arise.s as between the 
parties.” 

It is clearly the opinion of Tudball, J., 
that such a decree as that held by Raghbur 
Dayal cannot be executed against the Bank. 
The learned Subordinate Judge of Mohan- 
lalganj, accepting the pronouncement as bind- 
ing upon him, refused to execute the decree 
and the present appeal is against his refusal. 

It is conceded by the respondent that the 
pronouncement of Tudball, J., is not binding 
upon this Court, but we see no reason to 
do otherwise than accept it a.® a correct 
.statement of the law on the point. The 
appellant was a creditor within the terms 
of the arrangement when the arrangement 
was made. He is bound by the decision 
of the majority and is bound by the ar- 
rangement. It is true that the date on 
which the decree in his favour was passed 

fell between the 4th JIarch 1915— the date 
whenthe creditors voted upon the proposal — 
and the 2nd June 1915— the date when 
Tudball, J., sanctioned the arrangement. 
But he does not, in our opinion, cease to 
be a creditor bound by the terms of the 
arrangement because he obtained a decree 
after it was made hut before it was sanction- 
ed. The words of the section having applica- 
tion are: — 

Where a compromise or arrangement is 
proposed between a Company and its credi- 
tors or any class of them the 

Court may, on the application in a .summary 
way of the Company or of any creditor or 
member of the Compnay, order a meet- 

ing of the creditors or class of creditors... 

to be called, held and conducted 

in such manner as the Court directs. 

*‘lf a majority in number representing 
three-fourths in value of the crfditors, 

or class of creditor.^ present either in 

person or by proxy at the meeting, 
agree to any compromise or arrangement, 
the compromi.se or arrangement shall, if 
sanctioned by the Court, be binding on all 
the creditors or the class of creditors...” 

The decree-holder was one of such class 
of creditor.^, and the agreement was thus 
binding on him, if sanctioned by the Court, 


and it became binding from the 4th llarcli 
19L). If it had been the intention of the 
fjegislatiire that such an agreement should 
not he binding until the arrangement had 
been .sanctioned by the Court, instead of the 
words “if .sanctioned by the (!ourt” the 
words “when it has been sanctioned by the 

Court” would ordinai'ily have been used. 
The agreement becomes binding from the 
date when it is arrived at, subject to sub- 
sequent sanction by tlie (,\mit. If that 
.sanction be refused, the agreement is with- 
out effect. But it is not the case that the 
agreement is to take effect from the date 
of sanction. It takes effect from the date 
when it is made. Such is our interpreta- 
tion of the words of the section. 

The learned Counstd for the appellant has, 
however, raised other points. He points out 
that the decretal amount consists of four 
items: 

1. The amount duo to the decree-holder 
on account of the sum deposited by him 
ami the interest due up till the date H.xed 
on which a notice of withdrawal was to 
be given according to the conditions under 
which the money was deposited. 

2. Interest awarded by way of damages 
from that date till the date of institution 
of the suit. 

3. Interest awarded by way of damages 
from the date of institution till the date 
of realization. 

4. Costs. 

He argues that, even if he be not allowed 
to execute his decree with respect to item 
No. 1, there is nothing in the terms of the 
agreement which .prohibits his executing 
his decree with regard to the remaining 
three items. With regard to items Nos. 

2 and 3 we are of opinion that as the 
scheme provides not only for the resumption 
of business on the 1st July 1915, but 
also for a settlement of accounts due for 
interest up to the 7th May 1915, the date 
when the decree-holder applied for execution 
of the decree, is governed by the arrangement 
which provides for the payment of interest 
to the 1st July 1915, and which also 
provides for the payment of interest after 
that date on the amount allotted in 
preference shares or debentures. We. 
therefore, decide again.st the appellant’s 
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contention on the second and third points. 
With regard, however, to the claim for 
costs we consider that the appellant should 
succeed. He instituted his suit two days 
before the application to the Allahabad 
High Court was made, and we see no 
reason why he should be deprived of the 
right to execute his decree for costs as 
against the assets of the BanV. 

We, therefore, modify the order of tlie 
lower Court by directing that the decree- 
holder be entitled to execute his decree 
for Rs. l,0-l-G-13-5 as against the defendant. 
Tile claim was for execution of the decree 

to the extent of Rs. 28.283-11-3. We have 
only allowed execution to the extent of 
Rs, 1,046-13-5, that is to say a little more 
than l/2Sth of the amount claimed. The 
parties will receive and pay costs in proportion 
to success and failure. 

Order modified. 


PUNJAB CHIEF COURT. 

First Civil Ai-peal No. 872 of 1911. 
January 3, 1916. 

Present-.— Uv. Justice Chevis and 
Mr. Justice LeRossignol. 

INDAR NARAIN and others— Defendants 

— Appellants 
versus 

NANAK CHAND and others— Plaintiffs— 

Respondents. 

Hindu Law—Heht—hnmnral purpo.m—Considera. 
tion—Oxws—Necmifij—Bool-a of account, how proved. 

If all necessary and legal debts of a person are de- 
frayed from one known source, the presumption that 
all other loans were expended on immorality arises 
only when the debtor had no debts or business on 
which the loans have been expended with 

proprierv. [p. “toG, col. 2.] 

RamKafhv.Bulaqi Rnin,n Tnd. Cas. 735; 50 P. 
R. 1913; 69 P. L.Il. 1013; 15 P. W. K. 1913, referred to. 

In a suit brought against the heirs of an original 
debtor for tlio recovery of moneys advanced on the 
security of mortgage-deeds, the onus lies on the 
)laintiff to establish that full consideration passed, 
p, 457, col. 2.] 

Where a person advances money to another on'that 
other’s assurance that the loans wore required 
for business purposes, the person advancing the loan 
is not bound to sec to tho proper application of the 
money, [p. 458, col. 2.] 


Where plaintiffs in a suit to recover moneys ad. 
ranced on the security of mortgage-deeds attempted 
to prove consideration by reference to their Books 
of account and on appeal the objection was taken 
that the books wei*e not proved but it was established 
that the production of the books by the plaintiffs, 
tho Trial Court had ordered a commissary to inspect 
and report on the books in the presence of parties 
and tlieir Counsel which was done, and the defend- 
ants’ Connscl after inspection furnished the com. 
missary witli a set of questions none of which sug. 
gested that the books were irregular or unreliable: 

° Held, that tho books must be taken to have been 
adequately proved, [p. 457, col. 2.] 

First appeal from the decree of the 
Additional District Judge at Delhi, dated 
the 19th April 1911, decreeing the claim. 

The Hon’ble Mr. Muhammad S/m/i, K.B., 
Mr. Rup Narain and Lala Bam Kishorej for 
the Appellants. 

Mr. Kirkpatriclf^ Kanwar Balip Singhs 
Mr. Wazir Singh and Rai Sahib Lala MoH 
Sagar, for the Respondents. 

JUDGMENT. -This is a first appeal in a 
suit to recover Rs. 1,53,720 principal and 
interest secured on eight mortgage-deeds. 
Tlie property on which the debt is secured 
is the .same in each mortgage-deed. The 
mortgagor was Jai Narain who died at 
the age of thirty-eight in August 1909. The 
defendants Nos. 1 and 2 are his sons and 
defendant No. 3 is the son of defendant 
No. 1 and they are sued as surviving 
members of the joint Hindu family repre- 
sented by Jai Narain. The pleas for the 
defendants are found at page 413 of the 
paper-book and they amount in brief to a 
denial that Jai Narain had power to 
mortgage the hatra on which the loans 
obtained from the plaintiffs are secured and 
to an assertion that the late Jai Narain was 
a drunkard and addicted to debauchery into 
which he was led by Manak Chand, father of 
plaintiff No. 2, and that any consideration 
that may have been received by him was 
received for and spent on immoral objects. 
It was denied that full consideration had 
passed and in any case it was urged 
that the mortgages were not enforcible 
against the property, which by survivor- 
ship had become the sole property, of the 
defendants. 

The issues upon which the parties went to 
trial are printed at pages 417 and 41S of 
the paper-book and the findings on them 
of the lower Court in brief ar$ that the 
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mortgages were executed and were for con- 
sideration; that the Icafra, the subject of the 
mortgage-deeds, was not purchased from the 
family funds but was the self-acquired pro- 
perty of Jai Narain; that Jai Narain led 
an irregular life but could not be called a 
debauchee inasmuch as he remained faithful 
to one woman; and that the loans for the 
recovery of which the plaintiffs now sue are 
not shown to have been taken for immoral 
purposes, but were taken for necessity. In 
accordance with its findings the lower Court 
decreed the plaintiffs’ claim in full together 
with interest at 6 per cent, per annum 
up to the date of realization.. From that 
decree this present appeal has been preferred 
to this Court, 

The first point argued by Counsel was 
that the kafra in dispute was not the self- 
acquired property of Jai Narain but was 
purchased by him on the security of and 
with the proceeds of the sales of other 
joint family property, and in this con- 
nection it will be well to set forth 
certain facts concerning Jai Narain and 

his family in the pedigree table which 
follows : 


Gurdial = 
Siugh, 
ob. 29tli 
March 
1889. 


BiKHTAWAR SlXGlI, 


r 

Brij Rani, 
ob. 8th 
February 
1884 * 


1 


Brij Mohan= 
Musauimnf Dayan, 
pre-deceased 
his father. 


. r 

Jai Narain, 
nat. 19th 
September 
1871, 

ob. 6tli August 
1909' 



r 


ludar Narain, 
nat. 12th 
January 1886 
defendant. 


1 

Rup Narain, 
nat. 11th ilarcli 

1876. 


Jagat Narain, 
nat. J5th January 
1888, 

defendant 

I 

Brag Narain, 
minor defendant. 


The katra in dispute is known as 
hatra Gurdial Singh and the first point 


determination is whether it w'as ancestral 
property in the hands of Jai Narain. 

It w^as purchased jointly by Jai Narain 
and Rnp Narain for Rs. 09,000 in December 
189b; they partitioned the katm later in 
1905 and only Jai Narain’s half is now in 
smt; they had partitioned their propeity 

received from Gurdial Singh and Rakhtawar 
Singh in April 1897. 

It remains to be seen from what sources 
Jai Narain obtained his half share of the 
purchase-money. 

He obtained R.s. 18,400 by fbe sale in 
August 1898 of certain shops in Lai Kua 
and the balance Rs. 18,000 was obtained 
on loan from the Alliance Bank of Simla. 

The loan from the Alliance Bank was 
re-paid by Jai Narain by the sale of shops 
in Jauhari Bazar in 1900, out of the 
proceeds of which Rs. 10,500 were re-paid 
to the Bank, and the balance was re-paid 
out of the moneys received from plaintiff 
under the first mortgage-deed for Rs. 32 000 
dated 17th February 1903. * * 

Defendants contend that the Lai Kua and 
Jaubari Bazar properties were ancestral 
qua Jai Narain, that in any case the 
whole of the family property was mortgaged 
to the Alliance Bank in order to 
secure the loan wherewith a portion 
of the katra price was paid and that pro- 
perty acquired with the aid or on the 
security of ancestral property is itself ances- 
tral property. 

The plaintiffs-respondents do not deny 
this legal proposition, but urge that the 
money was advanced by the Alliance Bank as 
a mere lean, that there was no mortgage 
further that the Lai Kua and Jauhari Bazar 
properties were the self-acquired or separate 
property of Jai Narain. 

The Lai Kua property Avas purchased in 
187b by Jai Narain described as the adopted 
son of Musammat Bibi Dayan, widow of Brij 
Mohan (see pedigree table), and the vendor 
received the money from Gurdial Singh des- 
cribed as the general agent of the aforesaid 
Musammat Dayan. The ostensible vendee 
was at the time seven years old and whilst 
the plaintiffs contend that the property was 
a gift to him from his reputed adop- 
tive mother, defendants assert that the funds 

were Gurdial Singh’s and that the transact 
tion was henami. 
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The Jauliari Bazar property was pur- 
chased in J8S1 aUo in the name of Jai 
Narain when he was barely 10 years 
of age. 

Gurdiai Singli, the fatlier of Jai Narain, 
was a petty official with a small salary 
b.it, suggest tlie defendants, with n con- 
siderable though unavowable income, and for 
prudential reasons he purchased the Lai 
Kua and Jauhari Bazar propertie.s in his 
minor son’.s name. 

In the absence of any proof that Mfiminnuit 
Dayan, the reputed but not the real adoptive 
mother of Jai Narain, had means to pur- 
chase this Lai Kua property — for Iier 
father in-law left her only an annual 
allowance of about R^. 250 we think 
that the Lai Kua and Jauhari Bazar pro- 
perties were purchased hnmmi with Gurdiai 
Singh’s funds. 

As to the mortgage on the whole 
family property, we hold that it was effected; 
Rup Narain deposes to it (page 446, line 
42); it is referred to in the sale-deed of 
the Jauhari Bazar property and we feel 
perfectly sure that a Bank like the 
Alliancp Bank of Simla would not have 
loaned such a large sum as Us. 36,^00 to 
Jai Narain and Rup Narain witliout collateral 
security. 

On these grounds we hold that the half 
katra in dispute was ancestral properly in 
the hands of Jai Narain in w'hich the defend- 
ants, his descendants, took a share by the 
mere fact of their birth. 

That Jai Narain led an immoral and 
extravagant exLstence we see no reason to 
doubt. It is proved not only by the evidence 
of the defendants but even by some of the 
plaintiffs’ testimony. We are not concerned 
with the point whether by remaining faithful 
to one mistress he avoids the category of 
a debauchee; all that we have to determine is 
whether he was addicted to the expenditure of 
money in immoral courses and this question 
we answer in the affirmative; in fact it is 
admitted by the plaintiffs. 

From this point forward, liowever, tlie 
parties join issue, the p'aintiff.s contending 
that the defendants must show that each 
particular debt and apparently each item 
of each debt wa.s .specifically spent on an 
immoral object, whilst the defendants rely 
upon the rule laid down in Ravi Rath v. 


Bulaqt Ram (l), and claim that if they 
can show that all necessary and legal debts 
of Jai Narain were defrayed from another 
souice, they are entitled to the benefit of 
a presumption that all other loans were 
expended on immorality. 

The rule enunciated in Ram Nath v. 
Biilaqt Ram (1) is based on common 
sense and we see no rea.son why it should 
not be acted upon, but its application will, 
of course, be restricted to the cases to which 
it can be exactly fitted. 

In the arguments before us the rule 
appears to have been misunderstood to 
mean that the inference of immorality could 
be drawn in cases in which as a fad all 
proper debts had been defrayed from other 
moneys than those in re.spect of which the 
suit is brought, whereas a careful considera- 
tion of the decision shows that the inference 
is to be drawn only when the debtor had 
no debts or business on which the loans 
might have been expended with propriety. 
The general role no doubt is that some 
clear connection between the debt and the 
immorality must be established, but it does 
not follow that every debt of an immoral 
individual is an immoral debt. We hold it 
proved, and it is even admitted that 
plaintiffs were aware of the connection of 
Jai Narain with Mfimmmat Chananni, a 
luxurious prostitute, that ho spent money 
on her and drank more whisky than was 
good for him, that plaintiffs made no 
exact inquiry as to the need for the loans 
and were content with the debtor’s as- 
surance that they were required for business 
and litigation, and it remains to be seen 
whether their lack of caution deprives them 
of their right to recover their moneys from 
the mortgaged katra. 

It is in evidence that Jai Narain’s un- 
avoidable living expenses were about Rs. 350 
per mensem and that his income was about 
double that sum before the purchase of the 
kntra. 

That evidence wo see no reason to reject, 
but tlie statements require some modifica- 
tions. Jai Narain and Rup Narain separated 
in 1897, and immediately plunged into 
litigation; their suit against Mnmnmat 

(l) 17 Iml. Cas 735; 50 P. K. 1913; 69 P. b. R. 
1913; 15P. W. 1M913. 
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Sarsuti became a caufies celehres and went to 
the Privy Council. 

Admittedly the brothers had heavy ex- 
penses, but defendants claim to have proved 
that those expenses were paid with moneys 
other than plaintiffs’. 

When* the brothers separated in 1897, 
they had apparently no debts although 
Jai Narain appears to have met 
Chananni and kept her since 1895 or 
1896. In August 1893 he made a gift of 
these shops to Mtisammat Chananni whose 
salary is said to have been Rs. 300 per 
mensem plus considerable allowances for 
clothes, servants, etc. When he died in 
19C9 all his property had been either sold 
or mortgaged, but the property which came 
to him at partition was valued at Rs. 17,500 
only. That property, however, did not 
include the Jial Kua and Jauhari Bazar 
properties. In addition to the debt claimed 
by plaintiff Jai Narain is said by Rup Narain 
(page 456) to have left other debts aggre- 
gating over Rs. 70,000. 

The District Judge finds it impossible to 
differentiate between these debts, to decide 
which were properly and which improperly 
incurred and to establish a definite and 
certain connection between plaintiffs’ debts 
and Jai Narain’s immoralities and we feel 
bound on a consideration of the arguments 
and the evidence to reach a similar conclu- 
sion. 

The dispute now is narrowed down to the 
question of consideration, which the plaintiffs 
attempt to prove by reference to their books 
of which they keep a full set. 

The first contention on this point raised 
by the defendants-appellants is that the 
books are not proved. This is a pettifogging 
objection heard too often in this Court; 
the facts are that plaintiffs produced their 
books before the lower Court, but as the 
transactions to be investigated were very 
numerous and complicated and extended 
over many years, the lower Court passed an 
order that a coramis.sary should inspect and 
report on the books in the presence of 
parties and their Counsel. This was done 
and defendants’ Counsel after inspection 
furnished the commissary with a set of 
questions, which that gentleman answered 
by reference to the books. 


Those questions dealt with details of the 
transactions between tlie parties, but not 
one suggested that the books were irregular 
or unreliable. It is quite clear that defend- 
ants ac?epted (lie books as correct records 
of what had taken place and wo hold that 
they were adeiiiiatelj proved. 

On the question of con.sideration, we have 
heard very long arguments and have been 
led tiirougli a maze of accounts. Although 
the mortgages .are regi.stored documents, it 
rau.st be rememherod that the defendants 
are not the original debtors but are .setting 
up tbeir title as again.st that of the original 
debtor, con.seqnently on plaintiffs lies the 
onus of establishing that consideration 
passed. The first mortgage is dated 17th 
February 19C3 and is for Ks. 3:i,000; of this 
Rs. 28X00 are admitted whilst the remaining 
Rs. 4,000 are proved by detailed entries in 
tlie plaintiffs’ cash book. 

We hold that full consideration passed, 
that Jai Narain was indebted to the 
Alliance Hank and other per.sons in heavy 
sums, and was also suffering serious losses 
in business. Jt is noteworthy that Rup 
Narain, his brother against whose character 
there is no suggestion of any kind, was also 
heavily indebted at the time, that he too 
had dealings with the plaintiff.s, that he too 
executed a mortgage to plaintiffs for 
Rs. 28,000 on the same date and that he 
attested as a witness all the mortgages in 
suit except two which were executed 
during his absence from Delhi. 

This last circumstance does not bind the 
defendants, but it is not without significance, 
for Rup Narain is the real defendant in 
this case, acting on behalf of his minor 
nephews. 

It is quite po.ssible, even probable, that some 
portion of this loan was spent on Musammat 
Chananni and on drink, but it is quite impos- 
sible for us to say wliat portion that was, 
while so far as plaintiffs knew, the whole 
may have been required to liquidate legi- 
timate debts. The whole of this mortgage 
must stand. 

The second mortgage for Rs. 11,000 is 
dated 3rd August 1904. It refers to pending 
litigation. Of this Rs. 8,000 was for the 
payment of hundis previously cashed by the 
debtor. Those cash payments have been 
traced by us in the plaintiffs’ cash 
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bonk (pa.tre.^ 25.>250 of paper-book); the 
lialance pai'l in rash and by deduction of 
interest on the previous mortgage is attested 
also by the rash book entries and by tlie 
certificate of the Sub-Registrar. Though we 
have found that the Sub-Registrar’s certl- 
licate in most of these mortgages differs in 
details from the rash book entries, we do not 
doul)tthat b{)tli tally in reality. Consideration 
for this mitrtgago is proved. 

The third mortgage, dated 2nd May 
190o, is for Rs. 21,000 of which Us. 10,200 
were due on Jixuih's. The cash payment of 
the amounts due on the have been 

proved from the plaintiffs’ casli I)ook (pages 
270-272 of paper-book). 

The cheques handed over to Jai Narain 
were cheques drawn by Hup Narain in 
favour of plaintiffs and as Rup Narain 
attested the deed and did not prove by 
positive evidence that he had never issued 
such cheques, we see no reason for dis- 
believing plaintiffs’ books. Tiie details of cash 
and currency notes are discrepant, but on 
page 2S2 the numbers of the notes are 
given and we hold that consideration passed 
in full. 

The fourth mortgage dated IGtli Sep- 
tember 1905 is for Rs. 18,000 made up as 
follows 

Us. 

(! paid off ... 18,500 

Cash before Registrar ... 4,500 

Counsel for plaintilfs admits that he cannot 
point to any entries in his clients’ accounts 
which show cash payments against the 
hundis cited in the mortgage-deed. He 
suggests that the dates given in the deed 
are incorrect: the case, however, is of such 
a type that we must insist on reasonable 
proof of consideration for each humli and 
that proof is here lacking, for plaintiffs do 
not produce eveij the cancelled hundis. 

The fifth mortgage, dated 6th ^March 1906, is 
for R.s. 25,000. Rupees 5,000 were on account 
of hundison plaintiffs’ ca.sh payments shown 
on page 277 although the dates do not tally. 
The receipts for Rs. 4,500 are entered on 
page 278, the hundis on third persons on 
page 48 and one iuriqa for Rs. 2,500 

is accounted for at the bottom of page 

278, but the ritqtia fur Rs. 1,100 cannot be 
traced. 


The sixth mortgage, dated 22Dd October 
1906, is for Rs. 9,500. 

Hundis ior Rs. 6,001 are shown on page 
279. The receipt for Rs. 1,300 is accounted 

for on page 280. 

Tl'.e cash paid before the Registrar is 
shown as item 31 on page 283. 

The cash items in the seventh and eighth 
mortgages also are established; the other 
items of importance are for interest due on 
the earlier mortgages. These seventh and 
eiglith mortgages are dated respectively 9th 
September 1907 and 1st June 1909. 

On tlie question of necessity we have been 
addre.ssed at very great length by both 
Counsel; the line taken by appellants was an 
attempt to show that the costs of litigation 
and business losses had been defrayed from 
otlier sources than plaintiffs’ loans. 

Even had appellant been wholly successful 
in his attempt, that would not justify a 
finding in his favour for if the debts existed, 
the plaintiffs were not bound to see to the 
application of the money. 

The plaintiffs’ books show that their 
claim is made up of the following items 

Rs. 

1,21,436 Cash actually advanced. 

7,027 Discount. 

32,666 Interest on hundis after due 
date and on mortgages. 

481 Rent. 


Total 1,61,660 less Rs. 17,600 re-paid. 

Ealance in suit Rs. 1, 44, OCO, p7hs interest. 

As noted above the cash payments have 
been traced with the exception of Rs. 14,600. 

Out of the first loan Rs. 28,000 appear 
to have been deposited in the Delhi and 
London Bank, some Rs. 13,000 were paid 
off to the Alliance Bank on account of their 
mortgage and large sums were paid to 
Counsel and others for litigation in the 
Chief Court. With respect to the other 
mortgages, the District Judge has shown 
that substantial sums were paid out of the 
consideration into the Delhi Bank and that 
large cheques on tliat Bank were issued by 
Jai Narain to pay Counsel and also to liqui- 
date the losses on his unfortunate venture 
into business. 

It must be remembered that from 1897 
until almost the date of his death Jai 
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ITarain was involved in very expensive litiga- 
tion. Musammat Sarsuti’s case dragged on 

from 1897 to 1909. The Probate of Izzat 
Narain’s Will was in dispute from November 
1900 to December 1901. 

Another suit against Izzat Narain’s son, 
Ram Kishen, lasted from April 1901 to June 
1901. 

The businsss was one in piecegoods and 
iron and resulted in dismal failure. What 
the precise figure of the losses was, is^ not 
established but it was something consider- 
able. Mr. Roberts (page 457) states that he 
closed some of the accounts and Jai Narain 
paid the losses, but he did not see any 
accounts, and did not wind up the whole 
business, and over Rs. 7,000 are said to be 
still due. 

The business was carried on an extensive 
scale, but no books are said to have been 
kept. This we find hard to believe, more 
especially as Ram Kanwar refers to a big 
book kept by Jai Narain which has not 
been produced. It is quite impossible for 
us to say what the business losses were. 

Jagat Narain’s wedding is said to have 
been one of the causes of Jai Narain’s in- 
debtedness. Defendants point out that the 
wedding took place before the date of the 
first mortgage, but this is no conclusive 
argument, for at the date of the first 
mortgage Jai Narain was already deeply 
involved. 

Our conclusion is that Jai Narain led an 
irregular life and spent extravagantly on 
wine and woman; on the other hand he 
expended large sums in litigation, and 
encountered heavy losses in business; his 
debts immoral and moral are inextricably ‘ 
entangled and it is impossible for us to 
determine how much was moral and how 
much immoral. 

Though the plaintifis were undoubtedly 
aware of Jai Narain’s weaknesses, there is 
no sound basis for holding that they could 
distinguish between bis proper and his 
improper necessities and we reject the sug- 
gestion that Manak Chand encouraged Jai 
Narain in vice. 


mismanagement or because they are not pre- 
pared to show the exact cash payments that 
took place. 

We accept the appeal and modify the 
lower Court’s decree by re'liioing the decre- 
tal sum by Rs. 1 l,d()0 phc^ interest and 
compound interest as follow^: Rs. 13,500 

from 16th September 11)05 to date of suit 
with quarterly rests at 10 annas per cent, per 
mensem, on Rs. 1,100 from Gth March 1006 
to date of suit witli quarterly re.sts at the 
same rate. 

The sum now decreed shall carry interest 
from date of this decree to date of realiza- 
tion at the rate of 6 per cent, per annum 
and the plaintiffs shall also have costs in 
proportion. 

Appeal accepted-, Decree modified. 


MADRAS HIGH COURT. 

Api’EALS Nos. 103 and 131 of 1914. 
November 4, 1915. 

Tresent'. — Mr. Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 

In a. No. 103 of 1914 
PARU AMMA AND OTHERS— Defendants 
Nos. 19 TO 23— Appellants 

verms 

ITTICHERI AMMA AND others— Plaintiffs 
Nos. 1 TO 10 AND Defendants Nos. Ito IS, 

Respondents. 

In a. No. 131 of 1914 

NARAYANA MENON— Defendant No. 1— 

Appellant 

versus 

ITTICHERI AMMA and others— Plaintiffs 
Nos. 1 to 10 and Defendants NOs. 2 to 11 
AND 13 to 23— Respondents. 

^arumaklcaHmjam Lfitv—Witl conferrinfj express 
powers of aliemtion— Presumption— Tavazhi—HIanager 
in possession as kanomdar ou nhtg equity of redemption 
— Discharge— Burden of proof. 

A testator in Jlalabargivinp; property to his wife and 
children who arc governed by the Mammakkattayam 
Law is presumed to give it to them as a tavazhi to be 
held with the incidents of farivad property, and not to 
the doneesindividually astenants-in-commeu. Butthis 
presumption is based on the principle of construing 
the terms of a Will in the light of surrounding cir- 


In conclusion we find that plaintiffs 
have proved consideration for all the mort- 
gages except Rs. 14,600; that sum they 
have failed to prove either by reason of 


cumstances and must not be used for the purpose 
of controlling and modifying the express words of 
a Will. [p. 461, col. 2; 462, col. 1.] 
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Where, tlierefore, a testator governed by the Maru* 
makkattayain Law devised to his son properties 
>vlticli he had obtained) exclusively for liiinself from 
Ids Innru'l a '.d g5»ve rli^' Sfin absolute ri:;hts *if alien- 
ation : 

that on a true construction of the Will tho 
son took an absolute estate and the mere fact of his 
being the manager of the tunzhi diil not raise a 
presumption that the gift was for the benefit of the 
favozfii. , p. 462, col. 1. 

Kunharha Umma v. Kntfi M'lmnil Ilojee, 1C M 201 ; 
2 M. L. J. 226; Chnkldrn Kniinau v. \’ninijn!n)iknuili 
Knnlii Pokkrr, ?0 Ind. Cas. 755: IS .\f. L. T. 255; 29 
M. L. J. 4S1 (F. B.): (1915) M. W. N. 740; Naku 
V. Rn<ihnv<in Mrunn, IH Ind. Cas. I: S8 M. 79; 
KaUiaiti .4m»«u v. Gorinda JftHO/i, 12 Ind. Ca.s. 492; 
10 M. L. T. 399; 22 ^1. L. .1. 23; (1911) 2 M. W.X. 4S7j 
35 M. 649; Kozhi 'ihommii v. Xamiianon Krishnon, 
22 Travancore Law Report 239; SreeiiiKfty 
Soovjconiineii 7)o,''.<ec a-. D^'iiohundno Mull Irk, 6 M. I. 
A. 526; 4 W. R. Il l: 19 K. R. 198; 1 Ind Jur. (n. s.) 
37; 1 Boiilr Rep. 228: 1 Suth. V. 0 .1. 29': I Sar. I\ 
C. J. 583; Mohnmrd Slmnisnol }!n-)d<i v. Shrirukrani, 2 
1. A. 7; 22 W. R. 409; 14 R. L. R. 226; Xnraiuimmn 
Hegadthi v. Billa Ke.'Ot Viijnri, 31 Ind. Cas. 543: 25 M. 
L. J. 637, distinguished. 

Where the manager of a family i.s in possession os 
kanomdor and is himself the owner of tiie o(|uity of 
redemption, and where he pleads that he has dis- 
charged his liability to the family by payment to 
two of its member.®, there is a li(*avy burden on liim 
to prove satisfactorily that lie did, as a matter of fact, 
make tho payment, [p. 463, col. l.j 
As manager he is hound tc deal with the money 
for the benetit of tho family and to account for the 
application of the money, [p. 464, col. 1 ] 


Appeals against the decree of the Court 
of the Subordinate Judge of South Malabar 
at Palghat, in Original Suit No. 47 of 1912. 

In Apf’r.AL No. 103 i»k 191 1 
Messrs. (?. V. Anantha Krishna Aiya' and 
P. S. K(trai/(inaswaniy Aiyar, for the Appel- 


lants. 

In Appeal No. 131 of 1914 
Mr. 0. Madkavan Nnir, for the Appellant. 
Mes.srs. T. R, Ratiiachaudra Aiyar and 
N.R.Krishna A/Vo’i for the Respondents in' 
both. 

JUDGMENT. 


Coltts-Tkotter, j.— I have liad the 
advantage of perusing the judgment which 
my brother is about to deliver, and a.s I 
entirely agree with it, no useful purpose 
would be served by my going over tlie 
same ground twice. I have con.sidered very 
carefully the Full Bench decisions in 
Kunhacha Umuia v. Kutti Mammi fhijre (1) 
and Chakkara Kannnny. VardynlaukanJi Knnhi 
Pokker(2) and I have come to the conclusion 

(1) 16 M. 201; 2 M. L. J. 226. 

(2) 30Ind, Cas. 755; 29 M. li. .T.481: (1015) M. W. 
X. 740; 18 M. L. T. 255 (F. B.), 


that the principles of construction they lay 
down do not compel me to treat Exhibit IV 
as being other than what it purports to be 
on the face of it, a devise of an absolute 
estate to the 1st defendant. Its langaage 
is to me quite inconsistent with its being 
intended as a pufravakasam gift. The 
argument that the donee’s position as mana- 
ger of a tavazhi raises a presumption 
that the intention was to benefit the iarazhi^ 
loses all its force from the fact that it 
is not contended that the gift was to the 
whole tavazhi of which he was the manager, 
but only to the sul)-/araj/if constituted by 
the present appellants. 

The other issues in the case raise ques- 
tions of fact only and as we are con- 
curring in the findings of the learned 
Subordinate Judge, 1 do not think it 
necessary to add anything to my brothers 
observations. The decree will be amended 
as set o'ut in his judgment; and each party 
will bear their own costs throughout The 
memorandum of objections is dismis.sed. 

Srinivasa AiyaniUr, J.— These are appeals 
against a decree of the Subordinate Judge 
of Palghat by which he declared that the 
1st defendant was not the absolute owner 
of the suit properties, that the discharge 
of the kanom on them pleaded by him 
was not true or valid and that the sale 
by the 1st defendant in favour of the 19th 
defendant wa.s not binding on the plaintiffs; 
he also gave the necessary consequential 
reliefs. Phintiffu and defendants Nos. 1 to ij 
and 8 to 12 are some of them the children 
others the grandchildren of the 7th defend- 
ant and they constitute a Rwhdavazht, 
Defendants No.s. 13, 14 and 16 to 18 are some 
of them the children and others the grand- 
children of the 15th defendant, the elder 
sister of the 7th defendant. Plaintiffs and 
defendants Nos. 1 to 18 constitute a tavazhi or 
a branch which, along with two other branches, 
forms a main tarivnd. The suit properties 
originally belonged to the tarwad of one 
Panamballi Achan, the husband of the 7th 
defendant and the father of the 1st plaint- 
iff and defendants Nos. 2 to 6; he granted a 
kanom on the suit properties for a sum 
of Hs. 3,b00 on the r2th June 1887 to 
the tavazhi^ E.Kliibit lo; the ivinom-deed 
was, however, executed in the names of the 
first, second, third, fourth, fifth and the 
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thirteenth defendants (the then existing 
male members of the taiazhi), who were 
all minors, and the 7th and 15th defendants, 
By that deed Panamballi Achan acknowledged 
receipt of Rs. 2,40J from the faraWu' and 
reserved a sum of Rs. 600 to be paid to 
one Krishnan Pattar, the previous mortgagee. 
The 1st defendant, who is the eldest male 
member of the family, attained majority 
in 1S89 and from that time was in posses- 
sion and management of the suit properties 
as Icarnacan or manager of the tavazlu. 
There was some question raised as to 
whether the 7th and 15th defendants were 
not the actual managers of the tavazhi^ 
though the 1st defendant, the senior male, 
was the de pn'e manager. But the Exhibits 
B and C series conclusively show that 
the 1st defendant as the manager was in 
possession and management of the only 
immoveable property which the tavazhi 
possessed, namely, the liauom right in the 
suit properties under Exhibit la. It appears 
that in execution of a decree against the 
faruad of Panamballi Achan, some of the 
properties belonging to that tarwad were 
brought to sale and purchased in the year 
1893 by the 1st defendant. We have held 
in Appeal No. 132 of 1914 heard along 
with these appeals that the purchase was 
made with funds supplied by Panamballi 
Achan himself and that it enured for the 
benefit of the snhdavazhi constituted by 
the wife and children of Panamballi Achan 
and not solely to the 1st defendant per- 
sonally. 

There were some disputes in the family 
of Panamballi Achan, in consequence of 
which a suit was instituted against him 
which was finally compromised on the lyth 
March 1901 by which Panamballi Achan 
obtained the suit properties and some others 
as absolute owner, Exhibit 11. In para- 
graph 6 of that document, it is stated that 
Panamballi Achan shall have full rights of 
alienation in respect of the properties obtain- 
ed by him and also that the remaining 
members of his family shall have no right 
whatsoever in them. The result of the 
transaction was the said Achan ceased lo 
be the liarnavan of his tarwad. It would 
appear that he was maintained by the 
1st defendant during the time of the suit 
and before he obtained the above properties. 


On the 24th October 1901, the Achan 
executed a Will, Exhibit IV, by which he 
devised the bulk of the properties includ- 
ing the suit properties in favour of the 1st 
defendant, his eldest son. The Jir4 question 
for determination in this appeal is, whether 
the devise was to the 1st deumdant per- 
sonally or to him as the manager or re- 
p^’esentative of his sah-tarazhi. The Sub- 
ordinate Judge has held that the devise 
was to the snh^farazlu, but 1 am unable to 
agree with him. 

The material portions of the Will are 
these: — ‘‘The properties described in the 
schedule are comprised in the properties 
which I obtained exclusively for myself 
from my (urinid with ahsolate rujhts of 
alienation. All the said properties shall on 
my death be taken possession of and 
enjoyed with absolute liijhts of n'ienation 
by Narayanan, son of myself, and Kaveri 
Amma; no other person shall have any 
right whatsoever to raise any objection or 
dispute regarding the said property ad- 
versely to the said Narayanan and the said 
Narayanan shall well and duly perform all 
my funeral ceremonies.” 

It was, no doubt, held in Knnhacha Umra^a 
V. Knlli Mammi Hajee (\) which after being 
questioned has been confirmed in the recent 
Full Bench decision of thi.s Court in 
Chalihira Kannan v. Kunhi. PoHer (2), that a 
testator in Malabar giving property to his 
wife and children who are governed by the 
Marumakkaltayam Law is persumed to give 
it to tliem as a tavazhi to be held with 
the incidents of tarwad property, and not 
to the donees individually as tenants-in- 
coramon. Such gifts are known as putrava- 
kasani gifts. The learned Pleader for the 
appellant contended that that presumption 
was applicable only to cases where the 
gift or devise was to all the then existing 
members of the tavazhi. The authority of the 
cases in this Court reported as Nahc Amma 
V. Raghacan Menou (3) SiXid Kallumi Amma y , 
Govinda Menon (4) is against this contention 
and in a case reported as Kozhi TJmirha 
V. Narayanan Krishnan (5) cited by the 

(3) ISInd. Gas. ];38M. 79. 

(4) 12 Ind. Cas. 492; 35 M. G49; 10 JI. L. T. 399; 22 
51. L. J. 23; (1911)2 51. W. N. 487, 

(5) 22 XiUTancorc Lavr Report 239, 
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lennied Pleader for tlie respondent it was 
held tliat a devise to the senior male 
member of a tarnzhi, that is to the natural 
representative of tlie family, was to be 
presumed to be a pitfrnvakasam gift to the 
fnvnzhi, and not merely to the donee in- 
dividually. But tliis presumption which, as 
I understand it, is based on the principle 
of construing the terms of a Will in the 
light of the surrounding circumstances, 
must not be used for the purpose of con- 
trolling and modifying the express words 
of a Will, but can only be used for the 
purpose of construing it. Though the fact 
6f the 1st defendant being the manager 
of the tavazhi may lead to a presumption 
that the gift was intended for the benefit 
of the /utYc/o'of which he was the manager, 
it is impossible in this case to presume 
that the gift was in favour of the tavazhi 
Constituted by the plaintiffs and defendants 
Nos. 1 to 18 of which the 1st defendant 
was the manager; for Panamballi Achan 
could have had no wish to benefit the 
children of bis wife’s sister. In fact, the 
contention of plaintiffs is that the gift 
was only to the sub-/«ru 2 /a’ and not to the 
whole tavazhi. Further, absolute powers of 
alienation are expressly given to the first 
defendant and unless it was intended to 
give the property to him personally it would 
be impossible for him to exercise that 
power. Mr. Hamachandra Aiyar, the 
learned Pleader for the respondents, contend- 
ed that the powers of alienation expressly 
given merely indicate the nature or the 
quantum of the interest conferred on the 
family, the absolute interest in the property; 
and the 1st defendant as manager of the 
family would have power to alienate the 
family properties for the benefit of the 
family. But the very limited power of 
alienation which the Lst defendant as 
manager of the H\ih-favazhi would have is 
not the power which is conferred on him 
by the Will. The decision in Kunhacha 
JJmvia V. Kutli Maunni Hojec (1) which is 
followed in the recent Full Bench case is 
itself based on the decisions of the Privy 
Council in Srecmutfu Soorjeemoneij Bossee v. 
Betiohvndoo Mullick (d) and Mahomed Shumsool 

Hoodav. Shnciilravi (7), the latter of which is 

(6) 6 M. I. A. 526j 19 E. K. 198; 4 W. R. 114; 1 Ind. 
Jut. (n. s.) 37; 1 Boulr. Hep. 228; ,1 Suth. P. C. J. 291; 
1 Sar. P. C. J. 583. 

(7) 2 L A. 7; 22 W. R. 409; 14 B. L. R, 226. 


a case of a devise to a Hindu wife by her 
father-in-law, the Privy Council expressing 
its opinion that a gift simpUciter to a woman 
may be presumed to confer only a widow’s 
estate as being more in accordance with 
the presumed wishes of the testator. Even 
in that case, the widow may have a limited 
power of alienation in the corpus of the 
property devised. But if an absolute power 
of alienation is conferred by the Will 
nobody has ever contended, even in the 
case of a devise by a Hindu husband to 
his wife, that the devisee did not take an 
absolute interest in the property but only 
took a widow’s estate. The other terms 
of the Will set out above also show that 
the intention of the testator was to devise 
the property solely to the first defendant 
as bis individual property and that the 
gift was not a putravakasam gift. That 
the testator was quite familiar with the 
distinction between a gift to an individual 
and to a tavazhi represented by that 
individual is also clear from Exhibit XVII, 
paragraph 7, a transaction brought about by 
the Achan himself. 1, therefore, hold 
that the 1st defendant became the owner 
of the equity of redemption in the suit 
properties under the terms of Exhibit 4. 
I do not think it necessaiy to consider 
the various cases cited by the Pleaders on 
both sides, as they do not lay down any 
principle of law or rule of construction 
and they are of no use on the construction 
of the terms of this particular Will. I may, 
however, note that the same learned Judge 
came to different conclusions on the con- 
struction of two Wills couched in practically 
the same language [Vide Ammav. 

Qovinda Menon (4)and Naraaamma Eegadthi v. 
Billa Kesu Ftijari (8).] 

The next question which arises for 
decision is, whether the 1st defendant has 
discharged the kanom of 1887. His case is 
that he paid Rs. 1,5C0 to each of the 
7th and 15th defendants, as each of 
the sub-branches were entitled to a half 
of the kanom amount and he relies on 
Exhibit I, the deed of surrender exe- 
cuted by the person in whose favour the 
original kanom deed was executed. His 
story is, no doubt, supported by the 7th 

(8) 31 lud. Cas. 643; 26 M. L. I 63?. 
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defendant who says that she received 
Rs. 1,500 from her son, the 1st defendant, 
but I agree with the Subordinate Judge 
that the story of payment is not true. The 
1st defendant who as the hanmran or 
manager of the family was in possession 
of the suit properties as kanouidar, was 
himself the owner of the equity of redemption 
and when he pleads that he has discharged 
his liability to the family by payment to 
two of its members there is a heavy harden 
on him to prove satisfactorily that he did, 
as a matter of fact, make the payment. He 
says that he paid Krishnam Pattar from his 
own earnings the sum of Rs. GOO to be paid 
under Exhibitila. That is how he account- 
ed for his possession and management of 
the suit properties when he tried to make 
out that the 7th and 15th defendants were 
in de fado management of the pi'operties 
of the tavazhi, I have no doubt that this 
story was invented by the 1st defendant for 
the purpose of showing that, at the time 
of the Will, Exhibit 4, he was not the actual 
representative of the family and also for the 
purpose of pleading that the alleged payment 
by him of the kanom amount to the 7th 
and 15th defendants was a good discharge 
in law of his liability. Thi.«, of course, is not 
true. If, however, his story, namely, that he 
paid Rs. 600 out of his own earnings to re- 
deem the previous mortgagee be true, the 
kanom amount due to the family would be only 
Rs. 2,400 and not Rs. 3,000, and he would not 
have paid Rs. 1,500 each to the 7th and 15th 
defendants. His evidence suggests that he 
paid Rs. 1,500 to his mother at home and 
Rs. 1,500 at the Registrar’s Office to the 
15th defendant. The endorsement of the 
Registrar contradicts this story and shows 
that a sum of Rs. 1,500 was tendered for 
payment to the 7th and 15th defendants. It 
is further difficult to understand why he did 
not pay the whole sura before the Registrar. 
It is impossible again to understand why he 
split the sum into Rs. 1,500 each, though 
as admitted by the 7th defendant, there 
was no division between her branch and 
that of the 15th defendant. He is unable 
to account for his possession of Rs. 1,500, 
the sum alleged to have been paid to his 
mother and his story that he borrowed from 
the 19th defendant Rs. 1,500 (to make up 
the Rs. 3,000), is not supported by any 
reliable evidence, The Subordinate Judge 


1’.'^ uM'vl’.'V; d ik'i.L .'ii'vy find I agree witlf 
h’''!' l*;h >!.,!( ,i l, lilt li;is iKit gone to 

the liiix I I (,) iiaving received 

Hie Mi'll .n ii.'. l.-'O'* (lefend- 

ant b;i ii.ti ■'i-.-r-fii I'' >;iy ;i' (n what she' 
did witli the \\<. whi'-h >Iip i.s alleged 

to have rrcei^ed. .\[r, Kaniachandra Aiyar 
sngge.^fd that iliis hi.rn.i of Rs. 3.00} 

though ..aid to belong to the /aw-):/// of the 
plaintiffs and defendants Xos. 1 to lb was 
really a gift made by the Achan to his wife 
and children under the guise of a loan 
similar to gifts liaving licen made by the 
loth defendant'.s husband to her and her 
cliildren. It appears from the evidence of 
P. W. No. 3 that the only properties which 
the faajzhl pos.sessed was tliis kawmi of 
Rs. 3,0v0 and two other .sum.s of Rs. 1,200 
and Rs. 1,U0} due by the Manayil people 
and Ayyatterai Pattar, the sajfihaudakkar 
of the loth defendant. He also made the 
following statement which is signiticant: “l 
cannot boldly say that the rent of the 
kanom of Panamballi people was not 
enjoyed by the 7th defendant and the 
income of the other two by the 15th defend- 
ants.” This statement was made in the 
ciuss-examination of the witness by the 1st 
defendant and one cannot help thinking 
that the suggestion of .Mr. Ramachandra 
Aiyar is probably rigid, though it is not 
possible to act on it as if it wa.s a fact 
proved by evidence in the case. But it is 
impossible to avoid the suspicion that the 
1st defendant made no payment whatsoever 
either to the 7tl] or the 15th defendant of 
the kanom amount of Rs. 3,000, but that he 
has induced his mother (who and her children 
alone were interested in this amount) to admit 
a discharge, while the 15th defendant and 
her children were not in fact affected by 
this pretended payment. This makes it 
unnecessary to discuss the further question, 
namely, whether the l.st defendant could in 
law relieve himself of his liability by payment 
to the 7th and 15th defendants as alleged by 
him. The only person who ordinarily could 
give a discharge was the de jure manager of 
the family, who in the case happened to be 
the 1st defendant himself. He could have 
discharged himself of his liability by invest- 
ing the money in some security on behalf 
of the family or by payment to all the 
members of the family. He is, I think, not 
entitled to pay to two of the members of the 
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famil)’, constituting them munagers for tlie 
mere purpose of receiving the money and 
giving him a discliarge. At any rate he 
being the person who as manager was entitled, 
in fact was hound, to deal wiili tlie money 
for the henelit of the family, he is, I think, 
bound to account for tlie application of 
the money. It is, Iiowever, unnecessary to 
express a final opinion on this point. Hut 
it is to be observed that the receipt of this 
Rs. 8,000 is acknowledged by all tlie 
persons in whose name the original kanoui 
stood and if 1 had arrived at the conclusion 
that tlie 1st defendant had really and 
hona fide made the payment. I would have 
held that that was a valid discharge of his 
liability as that would lie a payment to the 
persons who represented the family in the 
particular transaction. 

The only remaining que.stion is as to the 
right of the lOth to 28rd defendants, who 
claim to have purchased the suit properties 
from the 1st defendant under Exhibit 28, 
dated the 17th February 1911. Their case 
is that they purcha.sed the suit properties 
for a sura of Rs. 6,500 from tlie 1st defend- 
ant free from all claims of the tavazhi 
as Jinnomdtirs under Exhibit \n\ inasmuch 
as the 1st defendant was the owner of the 
equity of redemption under Exliibit 4 and 
as they hona j de paid full value believing tlie 
representations made that tlie Avnnnu in favour 
of the family had been discharged, they were 
entitled to liold the properties against the 
plaintiffs. As regards their title to the 
equity of redemption, as I have found that 
the 1st defendant was ab.sclute owner, they 
are entitled to it whether they paid considera- 
tion for it or not, that being a matter in 
which the plaintiffs have no concern. As 
regards their right to hold tlie property free 
of the claim of the tora:lu\ I hold they have 
not proved that tliey had no notice of the 
subsisting claim of the family. I havedi.s- 
believed the story of the loan of Rs. 1,500 
by the 19th defendant to the 1st defendant 
which is said to have formed part of the 
price. If tlie 19th defendant did not give 
the loan of Rs. 1,500, she or her agent must 
have been a party to this pretended discharge 
and could not possibly have believed that the 
right of the family came to an end. It is 
unnecessary to discuss the question whether 


[lil6 

the balance of the price of Ra. 5,010 was 
paid to the l.st defendant or not. 

I, therefore, hold that defendants Nos. 19 
to 28 are bound to surrender the suit 
propertie.s to 1st defendant on behalf of 
the tavazhi of the plaintiff.s and defendants 
Nos. 1 to 18 as mortgagees entitled to 
hold possession till redeemed, Mr. Anantha- 
krishna Iyer, on behalf cf the defendants 
Nos. 19 to 23, offered to pay the mort- 
gage-money if we came to the conclusion 
that the mortgage was still subsisting under 
the circumstances and to avoid multiplicity 
of suits. I think cur o/der should be 
that defendants Nos. 19 to 28 should 
deposit the sum of Rs. 3,000 and the 
value of the improvements, if any, to which 
kanomdars may be entitled, within a time 

to be . fixed after the ascertainment of the 

amount due to the kanomdars^ the money 
so paid to be invested in immoveable pro- 
perty by the 1st defendant under the 
directions of the Court for the benefit of 
the tavazhi; in which case the plaintiffs* 
suit will be dismissed. 

If the defendants Nos. 19 to 23 do not 
pay the amount ascertained to be due 
w'ithin the time fixed, the tavazhi of the 
plaintiffs and defendants Nos. 1 to 18 as 
mortgagees may recover possession of the 
suit properties from the defendants Nos. 19 
to 23. 

Under the circumstances each party must 
bear their costs in this and in the lower 
Court. The case will go back to the Court 
of the Subordinate Judge at Palghat to 
ascertain the amount of improvements, if 
any, and pass a final decree fixing the time 
of payment. Parties will be at liberty to 
adduce fresh evidence as to the improve- 
ments if any. 


The memorandum of objections is dis- 
missed. 


Aij^ealputly allowed; 

Decree modified. 
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Second Civil Appeal No. 120 ok 1913. 
September 16, 1915, 

Presew/— ilr. Stuart, A. J. C., and 
Mr. Moliommad Al:, A. J. C. 

Saiyed MODAMMAD HAD! — Plaintjfi’ — 

Appellant 


versus 

Sciiijcd MOHAilMAL TAKI and others — 
Defendants — Respondents. 

Auar(l~Ami,<l net fled in Ccoif, effect of- Deed 
of convcijanre not executed toyiee effect to tenns of 
uiuinf effect of— Title cj j:crseiis under such aivard, If 

can he liitpuijiied. 

Ibe title cf j)ei>'oiis eiititled (o a pro)K*rlv under 
an avard of arbitiators cannot be impugned because 
tlie a^\ar(l has not been filed in Court or because no 
deed of conveyance has been executed to give effect 
toitsteims. [p. 407, ccl. 2.1 


AppecI against tbe decree of the District 
Judge, Rae Bareli, dated the 20th January 
1913, reversing that of the Subordinate 
Judge, Rae Bareli, dated the 23rd November, 


Mr. Zohur Ahniud^ for the Appellant. 
Messrs.il/. II atom and ^-I// Mo/iammaf/, for 

Respondent No. 1. 


JUDGMENT. 

'i his appeal has been referred for deeisicii 
to a Berrcli. The facts are as follows; - 

Half of a certain grove is in the cultivatory 
possefsion of ore Husain Abbas. Saiyed 
Mohammad Hadi. claiming that this share 
was his own by a right of purchase, sued to 

dippofsess Husain Abbas and Mohib Haidar 
who (l:e as.<^eit€d) ^^ere trespassers in 

possession of this half shar-e. Hu.-^ain Abbas 
defended the suit, and set up that the half 
share in que.sticn belonged to Saiyed 
Mohammad Taki, bnther of Saiyed 
Mohammad Hadi, and that he was a tenant 
of the half share on behalf of Saiyed 
Muhammad Taki. Saiyed Mohammad Taki 
was made a party to the He .supported 
the assertions of Husain Abbas and stated 
that the half share in the grove in question 
had been the property of Saiyed Mohammad 
Mohsin Husain, father of Mohammad Hadi 
and himself, that it with other property was 
partitioned between the brother and himself, 
and that this particular moiety fell to him! 

1 he suit which vas instituted in the 
Court of the Subordinate Judge cf Rae 

30 


Bareli was decreed by him. On appeal the 
Disii-ict Judge (f Rae Bareli reversed the 
decision and d:‘sMnVs(d ti e suit. He found 
that the j'laintiff liTid i,( t been in po.'^session 

within limitalinii^ that the moiety share in the 
p-(.\e vas ( ligiiially joint piopeily. that it 
had been the snbiect of a paHiti'on, and 
that it had fallen 1,, (I.e sliaie of 
Jiohamn'ad daki who was in i-ightful 

This Kc(ind 


possession ( f it. 
preferred. 

The tir.<t point 
was not laired 


appeal is 


taken is (hat the suit 
. hy limitation, as the 

plaintitf-appellant was in possession within 
twelve Kars of the date of (he suit. 

The Counsel for the centesting respond- 
ent agrees that the .suit is not barred 
by limitation. AVeaieofthe same opinion. 
Three points remain for decision:— 


1. Was the moiety of the grove in 
question joint property? 

2. Mas title to it legally transferred to 
Mohammad Taki hy the award? 

3. Did the parties agree to abandon the 
award, and did Mohammad Taki thus 

gi\e up all title to the moiety of the 
grove in question? 

On the futf point the Suberdirate Judge 
fenrd liat thi.s moiety was purchased 
after the death of Mohammad Mohsin 
Husain by Jlobammad Hadi alone. The 
District Judge airived at no finding upon 
the p<.int. 'Ihere is no neccssitj to remit 
the case for decisicn hy the learned 
District Judge upon this point, as we have 
ample materials on the record cn which 
to decide it. The moiety share in the 
grove was certainly acquired in filename 
of Mohammad Hadi after the death of 
his father. Bet from a reference to 
arbitration (E.xhibit Jv3) it appears that 
in ]b£5 certain property was divided 
among the sons of Saiyed Molisin Husain 
as joint property. They agreed to divide 
such property by mutual consent. In this 
reference it is stated that tbe property ' 

to be divided is described in the list of 
joint property prepared on 27lli March 
ISy]. This list contains a 'statement that 
the half share of the. grove in question 
is joint property. It was specially except- 
ed from partition in the reference of 

lb95. There is a fiiidirg of fact that 
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Moliaramad Hadi signed Exhibit K3, 
There was a subsequent agreement to make a 
partition of the property excepted in 
1895. That agreement is dated the 2nd 
May 1906 (Exhibit A2). An award was 
made accordingly (Exhibit A3) on 4th 
June 1906. Thus the moiety of the 
grove in question fell within the terms 
of the reference, and urider the award it 
was given to Mohammad Taki. The 
learned Counsel for the appellant has ob- 
jected that Exhibit K3 is inadmissible 
in evidence for want of registration. We 
decide against him upon this point. We 
find that Exhibit K3 is not inadmissible in 
evidence for want of registration, that it is 
admissible and that it is proved. Upon the 
above evidence our finding is that, although 
the moiety of the grove in question was 
purchased in the name of Mohammad Hadi, 
it is clearly proved to have been accepted 
as the joint property of his brothers and 
himself. We further find that it fell to 
the share of Mohammad Taki in 1906. 

We now come to the secowl point, 
which is the point on which the reference 
was made. The point taken by the 
appellant is that, inasmuch as the award 
in question was not filed in Court and no 
deed of conveyance was made transferring 
title in the moiety of the grove to 
Mohammad Taki, title did not pass under 
the award to Mohammad Taki, and thus 
he was not in a position to introduce 
Husain Abbas as a tenant of the moiety of the 

grove.lt is to be observed that this is not a 
suit brought by Mohammad Taki to obtain 
possession of the moiety of the grove. The 
person in physical possession is Husain Abbas. 
He claims title from Mobamraad Taki. 
The suit is one to dispossess Mohammad 
Taki and Husain Abbas. 

The first decision quoted to us, as to 
the effect of an award that has not been 
filed in Court, is in the case of Umi 
Mewa Ktiwarv. Eani Hiihs Ktuvar (l). This 
decision has, however, only an indirect 
bearing on the subject. 

We next come to a decision of tbeir 
Lordships of the Privy Council in Eani 
Bhagotiv, Eani Chandan (2). In that case an 

(DISB.L. R. 3I2;1 I. A. lo7. 

(2) 11 C. 386; 12 1. A. 67j 4 Sar. P. 0. J. 624; 9 Ind, 

Jut. 320. 


award was made by arbitrators, by which 
certain property was allotted to Rani Bhagoti. 
That award was not filed in Court and 
no conveyance wa.s executed to give effect 
to its terms. Rani Chandan claimed that 
property. Their Lordships decided in 1885 
that the award was a good award, and 
that Rani Chandan having been a party 
to the proceedings could not claim property 
which had been transferred under its 
terms to Rani Bhagoti, 

In 1891 their Lordships of the Privy < 
Council decided in the case of Muhammad 
Newaz Khan v. Alam Khan (3) that in a 
case, where there had been a reference 
to arbitration and an award by which 
certain landed property had been made 
over to Alam Khan, a suit by other 
parties to the arbitration proceedings for the 
recovery of a portion of that property from 
Alam Khan could not lie, and that the award 
must have effect. In that case Alam Khan 
applied to have the award filed pursuant 
to the provisions of section 525 of Act 
XIV of 1882, and the Civil Courts had 
refused permission to file the award. Their 
Lordships, held that the fact that such an 
application had been made and refused 
did not affect the question. They stated 
at page 418: “Though the application 
under section 525 was refused, that merely 
left the award to have its ordinary legal 
validity. It could not be successfully 
contended that an award is not valid, 
because the party in whose favour it 
was had never applied to have it filed in 
Court. Can then the refusal to file, or 
of an application made to do so, have 
the effect that the award can never be 
relied upon in any suit relating to the 
subject-matter dealt with by it Their 
Lordships answered that question in the 
negative. 

In 1896 their Lordships of the Privy 
Council decided in Bhaiya Anlawan Singh 
V. Udey Prafah Singh (4) that an award of 
the British Indian Association of Oudh, 
which did not come within the provisions 
of section 33, Act I of 1869, as it was 
filed in Court more than six months after 
the passing of the Oudh Estates Act, which 

(3) 18 C. 414; 18 I. A. 73; 70 P. R. 1891. 

(4) 23 C. 838; 23 1. A. 64. 


INDIAN CASES. 


Yol. XXXII] 

MOHAMMAD HADI V. MOHAMMAD TAKI. 

was not filed in Court and which was 
not embodied in a deed of conveyance, 
nevertheless operated to secure the title 
of the person to whom it transferred certain 
property as against the other party to the 
arbitration proceedings. 

These are all the decisions of their 
Lcrdships of the Privy Council upon the 
point. The principle laid down in the 
above decisions to the effect that the 
title of a person holding possession of 
property under an award, which has not 
been filed in Court and the terms of 
which have not been embodied iii a 
deed of conveyance, is secure, has been 
followed in Krishna Panda v. Balaram Panda 

(5); Jadunath Ghowdhurjj v. Kailash Chandra 
Bhattacharjeei^)] Laldas Jibliai v. Bai Lala (7) 
and Bhanrao Jivaji Tivle v. Itadhabai Laxaman 
Jtvan (8). The principle has been carried 
even further in other cases. 

In 1900 it was decided in Sornavalli Ammal 
v. Muthayya Sastrigal (9) that persons entitled 
to immoveable property, under an award 
which had not been filed in Court and the 
.terms of which had not been embodied in a 
deed of conveyance, had a right to recover 
possession of the property from another party 
to the arbitration proceedings upon the basis 
of the award alone, and the same principle 
was followed in Sheo Narain v. Beni Madho 
(10) in 1901, and in Bhajaharl Saha 
Banikya v. Behary Lai Basak (11) in 

1906, 

In Tkakur Sheo Narain Singh v. Thakur 
Biskunath Singh (12), Wells, A. J. C., decided 
that the fact that an award was not filed in 
Court afforded no reason for holding that it 
was invalid, and that a party claiming under 
such an award to enforce its terms (no deed of 
conveyance havingbeenexecuted to give effect 
to them) was entitled to obtain possession of 
property awarded to him against another 
party to the arbitration proceedings. 

(5) 19 M. 290. 

(6) 2 Ind. Cas. 414; 37 C. 63; 10 C. L.J.41;14 C. 
W N 75 

(7) ’ 1 iud. Cas. 105; 11 Bom. L. R. 20; 5 M. L. T. 
226. 

(8) 2 Ind. Cas. 431; 11 Bom. L. R, 406; 33 B. 401. 

(9) 23 M. 693; 10 M. L. J. 208. 

(10) 23 A. 285; A. W. N. (1901) 83, 

(11) 33 C. 881; 4 0. L. J. 162. 

(12) 7 0.0.369. 



The learned Counsel for the appellant 
quotes agaiiHt the authority of thesedecisions 
some remarks made by Lind.say, J. C., in 
Dilipat Stitijit V, Kashi, ^afk (1.']). They are 
as follows: — 

But until an awani, whether oval or 
written, has lieen made a rule ut Court so as 
to give it the force of a Civil Court decree it 
cannot, in my opinion, operate to transfer 
property. Tlie law i.s thus laid down in a 
recent work on the Law of Arbitration in 
India by D. C. Banerji at page 44S: 'Jn 
suits for recovery of property, if an award 
is made by which a certain property is 
adjudged to be made over to a party 
and such award is made a rule of Court, 
the effect will be to convey the property in 
the same way as an ordinary decree of Court 
for possession of property conveys it and it 
will be carried out by execution; but Avhen 
the award and the decree only decide the 
question of title, the property cannot pass 
without conveyance.’ ” 

We do not under.stand the learned Judicial 
Commissioner tostate anythingwhichcontlicts 
with the authorities quoted by us. The 
facts of the case which he decided were not 
facts upon which these authorities have 
bearing. It is perfectly clear that as Moham- 
mad Taki obtained title to the moiety of this 
grove under the termsof the award, his title 
cannot be impugned because the award was 
not filed in Court, or because no deed of 
conveyance had been executed to give effect 
to its terms. We, therefore, decide thesecond 
point against the appellant. 

With regard to the third point we find that 
when Mohammad Taki applied for mutation 
of names with respect to the moiety of the 
grove before the Tahsildar, his brother 
Mohammad Hadi, appellant, raised objections 
to the validity of the award. The Tah.sildar 
endeavoured to get the parties to come to 
some agreement, and Mohammad Taki is 
recorded as having stated that he would ac- 
cept any arrangement that the third brother 
Mohammad Naki might choo.se to make. 
Mohammad Naki then made a division which 
was apparently accepted by the appellant. 
Mohammad Taki said he would not accept 
the arrangement made by Mohammad Naki 
The Tahsildar then refused to grant mutation 


13) 2t Inch Cas. 542; 17 0. 0. 108 at p.jlU. 
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of DAiiies ill favour of Mohammad Taki. The 
Talisiklaras a Revenue OlHcial had rioauthor- 
ity to refer tiie dispute arbitration. It was 
his duty in those proceedings simply to record 
llie name of tlio person in possession of the 
moiety of the crrove. Tl.eentry inthe Revenue 
registei' of landed proprietors is nota judicial 
process and there were no judicialproceedings 
before the Talisildar. 'i lius the Tahsildar 
had no antliority to refer the point to 
arbitration. The proceedings were most 
informal and the .statement of the appellant 
cannot be considered to constitute withdrawal 
from the award. Thus the subsequent 
decision of Mohammad Naki can have no 
effect to vitiate the previous award. In no 
circumstances could the appellant claim the 
whole moiety under the decision of Moham- 
mad Xaki, for that decision awarded him only 
one-sixth. 

In Krisluui Pioula v. Balaram Panila 
(5), a decisi(»ii to which reference has already 
been made, it was decided that in order that 
the parties should be remitted to their 
previous rights, it was not enough that the 
award was not enforced or even that both 
parties objected to it. There must be positive 
evidence that liotli parties agreed that the 
former state of things should he restored. In 
another decision which has already been 
quoted, Lnhias Jihhin v. Bui Lnla (7), the 
above decision was followed and approved. 
But apart from that there is notliing in the 
proceedings before the Tahsildar that could 
amount to a revocation or abandonment of 
the original award. 


This appeal, fherefoi-e, fails upon every point 
and is dismissed accordingly. The appellant 
will pay his own costs and those of the 
contesting respondent. 


Appeal dismmed. 


CALCUTTA HIGH COURT. 

Letteu- Patent Appeal No. 18 op 1914, 

August 19, 1915. 

Present : — Sir Lawrence Jenkins, Kt., Chief 
Ju.stice, Justice Sir Asutosh Mookerjee, Kt., 
and ^Ir. Justice Holrawood. 

UPKNDRA NATH BOSK-Defendant-^ 

Appellant 

cersus 

BlNDESHRl PROSAD-Plainxjfp^ 

Respondent, 

Apiieul— Li'ifcis patent, cl. l5 '^Judgment", meaning 
of- Concuneni ftndiugn of fact, effixt of Hindu, Law— 
Alienntion— Limited owner- Widow- Family settlement, 
validity of-Con:xnt of erpcctant reversioners, effect of 
—Mere attestation of deed, effect of— Compromise^ 
Deed, construction of -Decree, admissibility of. 

The word ‘judgment'’ is used in clause 15 of the 
Letters Patent in tlie sense of “a sentence of the 
law pronounced by Court” and not of the reasons 
which liave led to that iironounceincnt. [p. 474, 
col, 1: p. 47^, col. 2.] 

An apj)eal under clause 15 of the Letters Patent 
must be deemed to have been preferred against a 
decree, and all the points necessary to be in- 
vestigated for the determination of the correctness 
of that decree arc oj)eu for consideration, although 
the Court as a Court of Appeal would be slow to 
take, upon a (piostion of fact, a view contrary to 
the concurrent opinion of two Courts, [p. 474, 
col. 1; p. 478, col. 2,J 

Where a deed by a limited owner with qualified 
jiowers of alienation is called in (juestion, the test 
is, wliclher tlio i)urj)ose for wliich the alienation 
is made is proper in the circumstances of the case. 
The doctrine of legal necessity is but a particular 
phase of the law. [p. 476, eol. ]; p. 481, col. 1.] 

Hie sanction by e.vpeelant reversioners of an 
alienation of jiroperty by a Uindu woman affords 
evidence that the alienation was made under 
circumstances wliieh rendeied it lawful and valid. 
[]i. 476, col. 2; p. 4Sl, col. 2.] 

A mere attestation of a deed docs not necessarily 
import consent to an alienation effected thereby, 
nor even a knowledge of the contents thereof, [p, 
476, col. 2; p. 484, col. I ,] 

The validity of a family settlement is not affected 
bv the circumstance that the giantor of a lease 
of some of the family jiropcrty was a limited owner 
in |)ossession with ([ualified powers of alienation, [p. 
477, col. 1; p.483, col. 1.] 

Per Mookerjee, J.~ X settlement of a disputed or 
doubtful claim is a valid and binding arrange- 
ment which the parties thereto aix' not permitted to 
deny, ignore, or resile from. [ p. 482, col. 1.] 

Deeds and contracts of the people of this 
country must be liborully construed; the form of 
cxpressicii, the literal sense, is not lo be so much 
regarded as the real meaning of the parlies which 
the transaction discloses, [p. 482, col. 1.] 

A compromise is an agreement to put an end to 
dis})utcs and to terminate or avoid litigation, and in 
hiicli a case, the consideration which each party re- 
ceives is the settlement of the dispute; the lual con- 
sidenition is not the sacrifice of n light, but the 
ubaiidonmcnt of a claim, [p. 482, col. 2.J I 
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Per JewfriVs, C. J.-A decree dismissiut? a suit 
based on a compromise tiled on the petitions of both 
the parties is admissible in evidence n itliout re{ri^• 
tration. [p, 475, col 2.] 

Letters Patent Appeal against the decree 
of Mr. Justice Mnllick. dated the ’20th 
August 1914, arising on a difference of 
opinion between Stephen and ^fnllick, JJ., 
in Appeal from Original Decree No. 477 of 
1910, against that of the Subordinate 
Judge, 2nd Court, Gaya, dated tlie ?0th June 

1910. 

JUDGMENT. 

Stephen, J. — The plaintiff in tin's case, 
■who is the same as the plaintitf in the suit 
under appeal in R. A. No. 372, sues to 

have & mfihirnri lease, granted hy 

Lochan Koer on the 29th August 1893 of 
an eight-annas share in Monzas Partappore, 
Chergerwa, Kalslii and Gajhanda, declared 
not to be binding on liim, and also for posses- 
sion and mesne promts. Tim suit has 
been decreed in the lower Court wuh 
mesne profits. The following facts are 
admitted. The plaintiff is the son of 
Lochan Koer. the wife of Deo Nath, the 
daughter of Jaikaran, the son of Mahadeo. 
The defendants are the assignees of Uma 
l^hankar, the son of Gouri Baijnath, the son 
of Dayanath, the .son of Mahadeo. As stated 

in Appeal No. 372 of 1910, Lochan died on 
the 5th May 1906, her predecessors having 
died before her, and Gouri Baijuath died in 
1883 in similar circumstances. 

On the 15th May 1893, Un.a Shankar 
sued Lochan for the posses.sion of certain 
property, the suit being No. 62 of 1893. 
On the 20th August, Lochan executed the 
mohirari in suit in order to settle Uma 
Shankar’s claim, the plaintiff being an 
attesting witness to the document, and on 
the 13th November in the same year tlie 
suit was accordingly dismissed. On the 6lh 
August 1894, Uma again .Mied Lochan with 
whom he ioined tlie plaintiff in a suit 
numbered 193 of 1894. This suit was dis- 
missed on a compromise on the 18th February 
1895 on petitions by Uma Shankar, Lochan 
and the plaintiff. 

The two main questions to be decided are 
whether the molirmu' is binding as an alien- 
ation or otherwise on the plaintiff; and whe- 
ther the plaintiff can be allowed to deny its 


decide the point wo must first consider 
the contents of iho puifu, and the 

circnmstai ces iimler whioli it was made: and 
the latter is more oonvenieiiTlv considered 
first. In 1893 Lordian soolll^ to have covr 

sidered herself to ho entitled to tlio rnjoyment 
of a Hindu widow's estate in Jnikaran's 
property, and to have I'eeii in p('>icssinn of 
it since Jasoda’s death in 1^7.1 Her pusses- 
sion was fortified by a siioee'^sion certificate 
granted in 1''74, which all the parties con- 
cerned .seem to liave regarded to some 
extent as a document of title. But it must 
be observed that hoUi Gouri Bai.jnath and his 
.son Uma Shankar had opposed the grant of 
that cf^rtificate to her. as the formei’ had 
opposed a similar grant to Jasoda. Uma 
Shankar brought his suit No. 62 of 1893 on 
the 11th ^lay joining two other defendants, 
strangeis to Lochan. The cause of action 
wa.s that he and his father were menihers of 
a Mitakshaia family, and that the latter, for 
the purpose of supplying the reqni.^ites of a 
life of debauchery, alienated some of tlie 
family property which came into the hands of 
the defendant.s, wl»o received it by a series 
of tran.sfers that did not in fact affect his 
interest. The suit was valued at Rs. 400. 
It was not suggested that there was any 
connection between the property in '^uit and 
the estate of Jaikaran. The pnfla of the 
28th August was admittedly given with the 
object of getting rid of this suit, though pos- 
sibly with ether objects as well. It com- 
mences by reciting that Ueonath Rai and 
Jaikaran were separate in mess and business; 
it then describes Lochan’s succession to 
Jaikaran’s property, and her wish to help 
Uma Shankar. It specifically states that 
in the suit he has no point in his favour and 
has no interest in the estate of Jaikaran; and 
then there follows a grant of a muhirari with 
a nominal payment of Re. 1 reserved to the 
grantor. A question has been raised as to 
whether in terms the patla affects to transfer 
more than Lcchan’s limited interest. I liold 
that it does, as the mohirari is twice desciib- 
ed as perpetual and descendible to children, 
generation after generation, and purports to 
bind her heirs, by which the heirs of Jaikaran 
may reasonably he supposed to he indicated. 
The paffa is signed by Lochan, and her 
signature is attested by the plaintiff. 
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The niateriftls on 'which we cnn form any 
opinion as to whether or not this document 
was executed for necessity are very scanty. 
The value of tlie property affected is assessed 
in this suit at Rs. 40,000: otherwise we seem 
to liave no evidence on the subject. [Jma 
Shankar's cause of ar'tion would, as the Jud^^e 
says, liave been very difficult to prove but U ma 
Shankar valued his claim at only Rs. 400, 
which f-oes to show that the execution 
of the deed could have been avoided. The 
l-ahiiliaf corresponding to the patta attributes 
the making of the grant to natural love and 
aftVtion more explicitly than does the pa/ta, 
My chief ground, liowever, for disbelieving in 
the necessity of this grant is to be found in 

1 ma Shankar’s subsequent conduct. He had 

admitted in the kahuliaf that he had no right 
in respect of Jaikaran's estate and had under- 
taken tn hringno more unfounded .suits, and 
had accepted a pnUa with corresponding 
statements. Vet in August 1S94 we find 
him bringing his suit No. 193 of 1894 against 
liochan and the plaintiff, founded on the as- 
sertion that Jaikaran held his property jointly 
with Gouri Baiinath, his father, and claim- 
ing property held hy Lochan by reason of a 
breacli of a previous settlement raadj on 
that basis. In the next February this suit 
was dismissed on the terms that the defend- 
ants should pay their own costs, the plaintiff 
making a complete acknowledgment that his 
suit was groundless and hopeless and admit- 

ting that the two branches of the family were 
separate. The obvious bad faith of this 
second suit makes it impossible to suppose 
that the first suit was brought in good faith. 
[>ochan may have found it convenient to give 
the mokurari to quiet a false claim, but I 
know of no reason for saying that it was 
legally necessary that slie should, and there is 
every reason for saying it was not. 

I hold, therefore, that the path in suit was 
not executed for necessity. 

I also hold that it was not validated by the 
attestation of the plaintiff. In the first place, 
attestation is not necessarily the same as 
consent.^ In the second, the had faith of 
Uma Shankar goes some way to rebut 
the presumption of the con.sent of a 
reversioner, and when that reversioner 
isa very young man and the attestafion i.s 
the only indication of consent, it may be held 
to be rebutted. I haye doubts qs to whether 


the plaintiff was an adult at the time of thw 

deed. The facts as relating to his minority 
set out in Appeal No. 372 do not indicate 
majority here even to the extent they did 
there; on the other hand it is for the plaintiff 
to prove infancy, and it is perhaps the safesi 
course to follow the lower Court in holding 
that he has not done so. In view of the 
other holdings, however, this is immaterial. ' 
I must next consider the question whe- 
ther the plaintiff can be allowed to deny the 
binding force of his mothers alienation 
assuming that he was of age on the lOtii 
February 1895, the date of his petition in 
ITma Shankar’s second suit. On that day hia 
mother confirmed the patta of the 20th August 
1893, in a petition which is part of the 
same transaction as that in which the plaint- 
iff’s petition is made. In that petition the 
plaintiff recites his mother’s grant and “de- 
flares that he neither has nor shall ever have 
either directly or indirectly any claim and 
dispute with the plaintiff {{. e., Uma Shankar); 
the plaintiff and his heirs shall all along con- 
tinue in possession and enjoyment of the 
mokurari properties’'. It is argued on behalf 
of the defendant that this is a covenant to 
maintain the validity of his mother’s grant, 
and it may be observed that it refers to a 
grant made to Uma Shankar and his heirs 
^ all along.” I cannot see how this argument 
is to he resisted. The petition was made by 
a person sui juris, there is no suggestion of 
any fraud, concealment or undue influence. 
The plaintiff was, we may suppose, ignorant 
of business, and did not understand what 
he was doing. But he had plenty of legal 
advisers, he was acting with his parents, and 
it is impossible to say that he acted without 
consideration. It follows that the plaintiff 
has bound himself not to do what he is 
doing in bringing this suit and that 
consequently he cannot be allowed to 
succeed. This is so independently of any 
question of what is nsually known as 
estoppel ; and the case is merely that the 
plaintiff is doing something which he has 
bound himself not to do, and which 
consequently he cannot be allowed to do. 

This practically decides the appeal in 
favour of the appellants-defendants. But 
one more point raised on behalf of the 
plaintiff must be noticed. This is that as 

the decree in Ifo, 193-194 is not registered 
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^nder the Indian Registration Act of lb77, 
the alienation by Lochan is not proved. 
This, however, overlooks the real nature oi 
the defendants’ case as I conceive it, which 
rests on Lochan’s grant of 1893 which was 
registered : the existence of that grant has 
been recognised by the decision in both 
suits : but the alienation exists independently 
of the decrees. I do not, therefore, think 
it necessary that we should consider the 
numerous authorities as to the necessity 
for registering judgments, to which we have 
been referred. It may perhaps be said that 
the plaintiff’s personal covenant is embodied 
in the decree, and is at least expressed 
nowhere else. But then a covenant to 
recognise as valid in whole an alienation 
which is valid in part, does not seem to 
fall under the provisions of section 17 of 
the Act. 

In the view I take of the case, it is 
unnecessary that I should consider the points 
that have been raised as to limitation, and 
the question whether the existence of a 
family settlement makes any difference to 
what would otherwise be an alienation. 

I consider, therefore, that the appeal should 
be allowed. My learned brother, however, 
is of the contrary opinion. The decree of 
the lower Court is, therefore, confirmed and 
the appeal is dismissed with costs. 

MrriLTCE, J. — I regret that I cannot agree 
with the decision of my learned brother. 
As he has so fully dealt with the facts of 
the case it will not be necessary for me 
to re-state them and I accept his findings 
of fact. The evidence in the present case 
as to age does not materially differ from 
that in the other two cases and for the 
reasons given by him I agree with my 
learned brother that the plaintiff was ski 
juris on the 20th of August 1893. 

If then the plaintiff was of age on that 
date, the next question that ari.ses is, what 
was the effect of his attestation of the 
mokurari patta executed by his mother 
Lochan Koer. Attestation is some evidence 
of consent but having regard to the cir- 
cumstances and the relations existing be- 
tween the plaintiff and his parents, I agree 
with my learned brother that it is not 
sufficient evidence either to prove legal 
necessity or that that the transaction was 
a fair one. Any presumption that arises 
from such attestation has been sufficiently 


rebutted. The learned Subordinate Judge 
has shown that L uia Shankar’s suit Mo. 
d- of I'-h’, tho with hi v' 1 1 of which was 
the chief c insideraM mi "f i m;- m ikiirari p'ni'i 
was not a t mm soil; tint Mina Shan- 
kar knew that he iiv.l ni case; and that 
there was neitiier legal nece-sity nor good 
consideration. T agree v.iih these findings. 
I further agree with liini that tli*- suit was 
barred by limitation. It is, in my opinion, 
established that Jasoda Koer was in po.sscs.sloii 
of Jaikaran’s estate from tlie year 

of Jaikaran’s death, to tho 2l5tli December 
1873, the date of her own deatli, and that 
Lochan Koer succeeded her and remained 
in uninterrupted po.ssession till tlie date of 

the suit of 1893. Now Uma Shankar’s 
father Gouri Baijnatli died in 1885 and 
if limitation began to run against (lonri 
Baijnatli, Uma Shankar's minority at the 
time of Jasoda’s death would be no answer. 
Bub Uma Shankar attempts to overcome 
this difficulty by saying that Gouri Baijnatli 
was in possession from tlie 26th to the 
-27th December 1873, on which day he 
executed a deed of release in Unn Shankar's 
favour, that he Uma Shankar, remained in 
possession till sometime in 1871?, wheU 

while still a minor he was dispossessed by 
Lochan Koer, and that he is therefore 

entitled to the benefit of the period of his 

minority. But there is no satisfactory 

evidence whatsoever to support the story 
of Gouri Baijnath’s possession for^ a period 
of 24 hours and the suit of 1S9.I was 
clearly barred. In these circumstance, s T 
agree with the learned Subordinate Judge 
that the viohtrari patta of August 1893 
was a wholly inoperative document and that 
it is no bar to the plaintiff’s suit.- 

The next question is what is the effect 
of the compromise petition filed by the 
plaintiff in Uraa Shankar’.s suit No. 193 of 
ISOt on tlie lOch I’chiMiry 1895, In my 
opinion it is nit a covenant whieli hinds 
the plaintiff*. The plaintiff, though ho bad 
attained majority, was a reversioner effecting 
a release of his chance of succession, and 
such a transaction was wholly void. Nor does 
the principle oE equitable assignments apply. 
In the case of Otooliou Hii'iOiiyi v. 

Abdul Husain Kalimuidin (i) the learned 
Judges refused to apply this principle in 

I 

( 1 ) 31 B. 165; 8 Bom. h. R. 781. 
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circiirTistniic*es very similar to those now 
before ns anj they seem further to have 
hell] that apart from the release the 
reversioner was not bound hy her cove- 
nant. In this connection it is to he 
observed fliat there is a material difference 
between the petition of compromise 
in this case which is a relea.se and the 
'hrnrnnmas in Appeals Nos. 372 and US 
which are mere covenant.s and wliich we 
have held to be binding; upon the plaintiff. 
A furtlier objection to the release is that 
it was wholly witliout consideration. An 
examination of the merits of suit No. 
193 of mat es this quite clear. That 
suit was lodged by Uma Shankar for the 
following reliefs: 

1. To obtain a declaration of hi.s half- 
anna share in the e.state of Jaikaran, on 
the ground that his grandfather Deonath 
was joint in food and property with 
Jaikaran and that although Gouri llaijnath, 
his father, had alienated his share of 
that property, Uma Shankar’s half share 
had not been affected. 

2, For po.ssession of certain properties 
enumerated in schedule U of the plaint 
in that suit, which are wholly unconnected 
with tlie villages covered by the mohmiri 
paffa now under consideration. 

Now the Subordinate Judge has found 
on Uma Shankar’s own admission and upon 
other satisfactory evidence that Deonath 
and Jaikaran were separate in food and 
property and that Uma Shankar’s claim 
was an unscrupulous attempt to blackmail 
Lochan Koer. It is e.stabli.shed beyond 
doubt that Uma Shankar knew that he 
had not got a botin fide claim and that 
this fact was also known to the plaintiff 
and his mother. If that was the ca.se, 
then it is impos.sible to hold that the 
purchase of peace was a good consideration 
for the covenant. For the same reason 
any argument based upon a compromise 
by way of family arrangement must 
necessarily fail. 

If again it is urged that the consideration 

for ilie compromise was love and affection 
on the part of the plaintiff towards Uma 
Shankar, then the reply is, that a 

document executed for such consideration 
must be regisfered, and as the compromise 


wa? not registered it cannot be admitted 
in evidence and, secondly, that upon the 
facts it is manifest that love and affection 
were out of tlie question and the withdrawal 
of a dishonest suit was the only consideration 
for the transaction. 

If then the compromise is neither 
binding upon nor evidence against the 
plaintiff, the next question that arises is 
as to the effect of the decree made upon 
that compromi.se on the 18th February 
1895. It has been urged that the decree 
operates as res judicata. The reply to this 
is that the property now in suit was 

not the subject matter of suit No, 193 and 

that, therefore, the decree cannot operate as 
res jndiciJta in respect of that property. 
Moreover, the plaintiff had then no interest 
in the property which was the subject- 
matter of that suit and any decree passed 
in it could not bind his chance of 

reversion. 

It is next urged that apart from res 

judicata the decree is evidence of a 

covenant which binds the plaintiff. In 
order to deal with the objection it is 

necessary to examine the decree. The 
decree sets out in full the petitions of 
Uma Shankar, Lochan Koer, and Bindeshri 
Prosad and then runs as follows: “This 
case coming on for final disposal on the 
18th February 1695, before Mr. H. 
Holmwood, District Judge of Gaya, in the 
presence of Annp Narain, Pleader for 
plaintiff, and Babu Upendra Chandra Mittra, 
Pleader for defendant No. 1, and Moulvi 
\arafat Ho.'^ain, Pleader for defendant No. 2, 
it is ordered and decreed that this suit be 
dismissed without costs in the terras of 
the compromise petition.” In my opinion 
the decree is inadmissible for want of 
registration, so far as it affects the property 
wliich was not the subject-matter of the 
suit in which it was made. There has 
been some difference of opinion upon the 
question of law involved, but I think the 
ruling of thi.s Court in Onrdeo Singh v. 
Chandnka Singh (2) is binding upon u.'J. Bat 

even if it ba held that the compromise petition 

is embodied in the decree, which from the 
form of the decree and the reliefs granted 

( 2 ) 1 Ind. Ca.'i. 913; 5 C. b. J. 611; 36 C. 133. 
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by it doss not appear to be the ca^e, and 
that it is, therefore, admissible in evidence 
without registration, still it must operate 
either as a release or an agreement. If 
the former, it is void as a train fer of a 
chance of succession and if the latter, it 
is void for want of consideration. 

There is next the question of limitation. 
Can the plaintiff succeed till he sets aside 
the compromise decree, and as he has not 
done so within three years of the decree, 
is his suit barred? The reply to this 
is that it is not necessary for the plaintiff 
to set aside the compromise. In the first 
place, the decree was one of dismissal and 
made no order for relief against him. In 
the seconil place, the property now in 
suit was not covered by the decree and 
in the fhwl place, the decree was not 
registered. The plaintiff is suing as a 
reversioner and Article 141, Schedule I of 
the Limitation Act, governs his case. Under 
that Article his suit is fully within time. 
Finally there remains the ground of 
estoppel. Upon the facts it is not clear 
how any case of estoppel can arise. 
Uma Shankar was fully aware tliat tliere 
was no legal necessity either for the execu- 
tion of the inokurari patta of 1893 or of the 
compromise petition of 1895. By his own 
unqualified admission he was not acting 
honestly and in good faith. In these circura- 
.stances he cannot take advantage of the 
provisions of section 115 of the Evidence 
Act. The result is that disagreeing with 
my learned brother I would dismiss the 
appeal with costs. 

Sir Rash Beliary Ghnse and Babu Bara- 
nashibashi Mooherjeef for the Appellant. 

Dr. Sarnt Chnnder Bynack and Babu 
Chandrasekhar Prosad Singh, ior the Respond- 
ent, 

JUDGMENT. 

Jenkins, C. J. — Jaikaran Lai, a Hindu go- 
verned by tlie Mitakshara School of Law, 
died in 1865, leaving him surviving his 
widow Musammat Jasoda Koer and his 
daughter Musammat Lochan Koer. Musam- 
mat Lochan Koer w’as married to Deonath 
Sahai, and the plaintiff Bindeshri Prosad is 
the sole surviving male issue of the marriage. 


Binlcdiri indltut;^ 1 tliis suit on tlie 14th 
April 1904 agiinst Up^n lri Nath B^seand 
others and he seeks a declaration that he 
is the sole reversionary hoir of Jaikaran Lai 
and on the death of his grandmother 
Musammat Jasoda Koer and Mu^-nmmaf 
Lochan Koer he hscamo entitled to the 
present possession of the entire estate 
left by his maternal grandfather. He 
seeks the further declaration that the 
moknrari. lease granted l)y Mns'immaf [jochan 
Koer to Uma Shankar Prosad under palfa 
and kahnliat dated the ;iOth August 1893, 
in respect of S-annas share in Mauzas 
Pertappore, Chergerwa, Rokshi and Gajhanda 
appertaining to Mahal Kother, Touzi No. 
3142, District Gaya, is not binding on the 
inlieritance of the plaintiff and is null and 
void and inoperative as against him. Final- 
ly he prays for possession and mesne profits, 

The suit No. 100 i.f 1009 wa.s heard by 
the second Subordinate Judge of Gaya to- 
gether with suits of a similar nature and 
the procedure adopted by the learned Judge 
has occasioned a certain amount of confusion 
as to the evidence. But happily we have 
been freed from this by the mode in which 
the appeal has been presented by the learned 
Vakils who have conducted the case before 
us, for they have limited themselves in their 
respective arguments to the materials to be 
found in the paper-books of this appeal, so 
I need make no further reference to this 
aspect of the case. The Subordinate Judge 
decided in the plaintiff’s favour. 

Upendra Nath Bose preferred an appeal 
to the High Court and this was heard by 
Stephen and Mullick, JJ. They differed in 
opinion and so the appeal of the Subordinate 
Judge was confirmed. From this judgment 
of confirmation this present appeal to the 
High Court under clause 15 of the Let- 
ters Patent has been preferred. It was con- 
tended at the outset for the respondent that 
though the learned Judges, Stephen and Mul- 
lick, JJ., differed in opinion as to the dis- 
posal of the ca.se, there were isolated points 
in the case on which they were agreed. 
As to these ifc was argued there was no 
appeal. But this rests on a misconcep- 
tion of the scope of clau.se 15 of the Let- 
ters Patent. The appeal sanctioned is net 
from any point, but from the judgment 
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and the meaning of the word “judgment” 
lends no support to the respondent’s conten- 
tion. The Letters Patent were framed in 
England and from the scheme and the lan- 
guage of the Letters Patent, as also from the 
Secretary of State’s accompanying despatch, 
it is apparent that the word is used in the 
sense of “a sentence of the law pronounced 
by Court” and not of the reasons which 
have led to that pronouncement. What 
was said in Xnudeppnf Mahfa v. Urqnharf 
(3) lend.s support to the respondent’s con- 
tention, but I cannot find that it has ever 
been followed and Sir Richards Couch’s 
view in Maharanee Heeranafh Koner v. Bahoo 
Bnrm Narain Singh (4) is hardly in accord 
with it. In my opinion we must be guided 
by the words of clause 15 and they do 
not support the respondent’s contention. At 
the same time, I think that we ought to 
have regard to the rule, which their Lord- 
ships of the Privy Council ordinarily ob- 
serve, of declining to interfere with concur- 
rent findings of fact by two Courts. 

I will now proceed to deal with the ap- 
peal on the merits. The paffa and ha- 
huh'at of the 20tb AuTii^t lSb3 -0 'tdHbc 
plaiiiiiff irrpnc’S br.vc a b>ftr»\ ujrrb bas 
to be understood before th^- Irno relations 
of the parties can he understood and it 
goes back to thedeath of Jaikaran Lai in 1865. 
I have said he left a widow and daughter, he 
also was survived by a nephew, Gouri 
Baijnath, his deceased brother’s son. 

The position of the family will be 
apparent from the following tabular state- 
Trent: — 

M.^hadev Dutt 

i 

r “1 

Dvanat Eav. 1st wife Musommat Toro— 

I .Tikaran Lai, 

Gouri liaijiiatli Persad. 2iid wife Murammat 
I Jasoda Kocr, 

Uma Shankar Persad. Deouath Sahai— 

Lochan Kocr 

Bindeshri, plaintiff. 

After Jaikaran Lai’s death two applica- 
tions were made for a certificate under 
Act XXVII of 1860 to collect debts due to 
his estate. 


One was preferred by Musammat Jasoda 
Koer, who claimed to be his heiress on the 
ground that he was separate in estate! 
The other was preferred by Gouri Baijnath’ 
on the allegation that he and his uncle’ 
wer^ joint. In the Court of Ist instance 
Gouri Baijnath succeeded. On appeal this 
order was reversed and the certificate was 
granted to the widow, Musammat Jasoda 
Koer. The judgment of the High Court, 
which was pronounced on the 4th August 
1866, is reported as Musammat Josodd 
Kommu- v. Gourie Byjonath Sohae Singh (5)* 
This was not conclusive of the rights of the 
parties and so on the 10th of September 
1866 Gouri commenced a suit against the 
widow to establish his right as the surviving 
member of a joint family. 

A review too, was sought of the High 
Court’s decision. An amicable settlement, 
however, was proposed which, after 
securing considerable benefits to Musammat 
Jasoda during lier life, provided that 
properties representing one-third of the 
entire immoveable property claimed by 
Musainwnf Jnsoda and her danphtpr* should 
1 1 J ‘ :l,e 

dfiUplnuc to hi ijfk'n : .is.'essifh of by 
her after the death of Musammat Jasoda,' 
the encumbrances created in the life-time 
of Jaikaran Lai being paid off by Gouri 
Baijnath, that after the death of Musammat 
Jasoda Gouri Baijnath should he entitled 
to take possession of all the immoveable 
properties except those given to Lcchan 
and that all pending cases were to be 
withdrawn. Musammat Lochan Koer was 
added as a party to the suit, petitions of 
compromise were filed, and the suit was 
decided in accordance with this family 
arrangement. On the 26th December 
1873 Musammat Jasoda Koer died. Accord- 
ing to the allegations made in the plaint 
in suit No. 193 of 1894 Gouri Baijnath 
took pos.'session of the properties except those 
which were to go to Musammat Lochan and 
on the 27th December 1873 he made a 
gift of them to his son Uma Shankar, 
the plaintiff in suit No. 193 of 1894^ 
Again on Musammat Jasoda’s death there 
was a contest as to the grant of a 
succession certificate. The decision was in 


(3) 13W. R. 209. 

(4) l7W.R.3I6atp.335. 


(6) 6W.R. 139. 
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Mtisammai Lochan’s favour and this was 
upheld by the High Court on the 15th May 
1874. 

Gouri Baijnath died on the 9th of August 
1883 

In' 1893 suit No. 62 of 1893 was 

instituted by Uma Shankar against Utisammat 
Lochan for a certain family tenement and 
it was his case that he was ready to 
institute another suit for the establishment 
of his title to, and recovery of, po.ssession 
of the properties claimed by Mnsammat 
Lochan as the estate of Jaikaran Lai. But 
there was a compromise on the 2nd 
August 1893 between Uma Shankar on the 
one side and Musammai Lochan Koer and 
Bindeshri, the present plaintiff, on the other. 
The terms were that suit No. 62 of 1893 

was to be withdrawn and the contemplated 
suit abandoned, and that Musammat Lochan 
Koer should grant Uma Shankar a permanent 
mohirari of 8 annas cf Manza Pertappore 
and other properties specified on a rental of 
Re. 1 over and above the Government Reve- 
nue and Road and Public Works Cess. 
There were other terms which need not now 
be specified. On the 20th August 1893 the 
mokuran pntfa was executed by }.Ihs‘h»' 
mat L'>chan Kopr and attested by Biudj‘<liri. 
Uma Shankar, however, on the allegation 
that the compromise had not been carried 
out commenced suit No. 193 of 1894 against 
Musammat Lochan Koer and Bindeshri 
Prosad for the recovery of the properties 
claimed by Musammat Lochan Koer as the 
estate of Jaikaran Lai. The claim was re- 
sisted and Bindeshri in his written statement, 
paragraph 41, contended that the plaintiff 
had no right to bring the suit contrary to the 
compromise in the mohirari patta and kabuUat 
in respect of 8 annas of Mauza Pertappore, that 
the said compromise could not be set aside by 
the Court and that whatever rights the plain- 
tiff Uma Shankar had under twoearlier instru- 
ments became extinct and extinguished by 
virtue of the compromise. 

This suit was compromised on the 18th 
February 1895. Evidently Musamviat 
Lochan was determined that this compromise 
must finally end this family litigation 
and so a petition was presented by 
Uma Shankar in which he admitted all 
the infirmities of his claim and stated 

that be had proposed and the defendants 


had accepted as a compromise tliat tlie 
moknrari^ dated 20tli August 1S93, of 8 
annas of Mar>:a Pertappore, etc., slionld 
stand good. He accordingly prayed for the 
dismissal of the suit on those term.^; 
Petition.s were also pi'csented by \[//s-fi,i)inat 
Lochan Koer and Bindeshri. In conforinity 
with these petitions tlie suit wns dismissed 
in the terms of the compromise on thti 

10th February 1895. There is, in my 

opinion, no foundation for the contention 
that this decree is inadmis.sible for want! 
of registration. The compi'oniise doe.s no^ 
purport to convey release or otherwise deaJ 
with immoveable property. 

On May 5th, 1906, Mnsammnt Lochan 

Koer died. On the 14th May 1909 the 

pre.sent suit was instituted against several 
defendants of whom Upendra Natli Bose 
alone has contested tlie plaintiff’s claim 
before us. He is a purrhaser of the 

property. 

•J 

The following issues were framed byi- 
the Trial Judge: : 

1. Is the viobo-ari lease, dated 20th; 

August 1893, executed by Lochan in favouF 
of Uma Shankar binding up ui tlie pluintiif ?j 
Whs it executed f n- a,,} nt'ce.Soiii j 

2. Is the phiiiiiitt t-'fippcrl from: 
claiming sir possession of the properties!; 
in suit ? 

3. AVas the plaintiff minor at the timfer 

the mokurari lease was executed and thei 
petition of compromise, dated the 10th* 
February, filed in suit No. 193 o£ 
1894 in the Court of the District Judges 
Gaya ? : 

4. To what amount of mesne profits, if! 

any, is the plaintiff entitled? i 

5. Are the auction sale,, dated 21st 

November 1901, at which the defendants^ 
Nos. 1 and 2 purchased the property in suit' 
and the dar-mokurari lease, dated 2nd^ 
December 1 908, granted by defendants Nos.'^ 
land 2 to defendants Nos. 3 and 4, binding on! 
the plaintiff ? “ 

J 

6. Is the suit barred by limitation ? .j‘ 

On the question of minority, tlre^ 

Subordinate Judge and both the Judge# 
of the Division Bench are against the"* 

plaintiff and I think this concurrent 
finding of fact should not be disturbed. 

I will, therefore, deal with the case onih# 
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footing that the plaintiff was a major at 
tlie two dates indicated. 

Tlio position then, is this tliat the 
mokurnri. lease was executed by Mnsammat 
Loclian and attested by Bindeshri who 
was then a major, while Deonath Sahai, 
presumably Bindeshri’s father, also had 
a hand in the affair for it w'as at his 
request that one of the witnesses attested 
MusanDiiof Lochan's execution of the 
document. 1 agree with the Judges of 
the Division Bench that the moJc^ranlense 
on its true construction purports to be 
perpetual and descendible. Why then 
should it not be binding on BindeshriP 
The form of the issues suggests that this 
must be answered by reference to the 
doctrine of legal necessity, and this idea 
is prominent in the judgments both of 
the Subordinate Judge and of the Judges 
of the Division Bench. But in the 
circumstances of this case, this is not 
the test to be applied. Mnsammat Ijoehan, 
it is true, had only a daughter’s interest, 
and so her power of disposition was limited 
by the law regulating such dispositions. The 
doctrine of legal necessity would appear to be 
bat a particular phase of that law, and the 
more universal test is, whether the purpose 
for which the alienation is made is proper in 
the circumstances of the case. There is, I 
think, sanction for this view to be found in 
the leading case of Collector of MasuHpnfam v. 
Cavahj Vencafa Narrainapah (6), where it was 
said of a Hindu widow that for religious or 
charitable purposes, or those which are sup- 
posed to conduce to the spiritual welfare of 
her husband, she has a largerpowerofdisposi- 
tion than that which she possesses for purely 
worldly purposes. To support an alienation 
for the last she must show necessity. On 
the other hand, it may be takenasestablished 
that an alienation by her which would not 
otherwise be legitimate, maybecnme so if made 
with the consent of her husband’s kindred. 
But it surely is not the necessary or logical 
consequence of this latter proposition that in 
the absence of collateral heirs to the husband, 
or on their failure, the fetter on the widow’s 
power of alienation altogether drops. The 
exception in favour of alienation with consent 

(6) 8 M. I. A. 529 at p. 551; 2 W. ]{. fil ( P. C.); 1 
Suth, P. C. J. 476; I Sar. P. C. J. 820; 19 }]. \l 631. 


may be due to a presumption of law that 
where (that consent is given the purpose for 
which the alienation is made must be proper.” 
Similar citations might be multiplied, but it 

will suffice to quote the wordsofLordMoulton, 

who in delivering the opinion of the Privy 
Council said, ‘it has always been a feature of 
Hindu Law as administered by this Board to 
attach great weight to the sanction by expec- 
tant reversioners of an alienation as affording 
evidence that the alienation was under circum- 
stances which rendered it lawful and valid:” 
Bijo-ij Gopal Mukerjiv. Girindra Nath Mnherji 
(7). If Bindeshri consented, we have the 
consent of an expectant reversioner who has 
actually succeeded to the property on the 
determination of the particular interest. 

There is, therefore, every reason for 
applying this test of the propriety of 
the tran.saction. But then the question is, 
Did Bindeshri consent? He certainly 
attested the mokurari of the 20th August 
1893, but this wruld not conclusively 
establish his consent, for it can be shown 
that his signature was there lor some other 
purpose than that of giving consent. 
Bindeshri has given evidence in the case. 
In examination-in-chief the case he made 
was minority and that has not been 
believed. His cross-examination does not 
throw any further light on the point. The 
Subordinate Judge held that the attestation 
did not prove consent to alienation. Mullick, 
J., was of opinion that any presumption of 
consent that might arise from the 
attestation had been rebutted. He does 
not, however, explain how it was rebutted, 
unless he means to rely on the view he 
expresses that the suit No. G8 of 1893 
was not a hona fide suit. 

Stephen, J., also held that attestUion did 
not validate the transaction because it was 
not necessarily the same as consent and the 
presumption of consent was rebutted by 
Uma Shankar’s bad faith. But the attesta- 
tion does not stand alone. It is followed, 
first, by Bindesbri’s resistance to Uma 
Shankar’s claim in suit No. 193 of 1894 
on the grounds set forth in paragraph 41 of 

(7) 23 Ind. Cns. 41 C. 793 at p. 805; 18 C. W. 
N. 673; 12 A. L. .1. 711: 19 C. L. J.620: 16 Bom.L. 
R. 425; 10 M. L. T. OS: 27 M. b. J. 123; 1 L. ^Y. 533 
U9I4) M. \Y.N.430 (P. C.). 
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Bindeshri’s written statement, in which he 
insists on the compromise referred to in 
the TJicA'iirrtj'i pof/a and as an answer 

to the claim and avers that Uma Shankar s 
rights became extinct and extii.guished by 
virtue of that conipromise. Nor do matters 
rest there, for Biiideshri is party not only 
to the suit No. 19o of lt94 but al.so to the 
compromise in that suit which atlirraed the 
mokuyavi putta. All this should, in my 
opinion, be accepted as establishing that 
the lease was legitimate, and certainly one 
that it would be wrong to declare invalid 
at the instance of the present petitioners. 
For even if there be a doubt as to the 
fact or efficacy of the consent as evidenced 
by the attestation, there can be no question 
as to the subsequent consent, and Omnis 
rctihalitio relm-tiuhitur et mandato priori txqui^ 
paratnr" [Bajrangi v. Manokarmka 

lakhali Singh (.8).] Aluch has been said 
about the lack of good faith in the earlier 
suits, but I am not .sure that I fully 
understand what was meant. It surely can 
hardly be said that the suit of the 10th of 
September ISbt) was brought in bad faith 
merely because in the certiticale proceedings 
Gouri Baijnath had failed, and especially 
when it is borne in mind that the Court 
of first instance was in Gouri’s favour and 
that the High Court decision was in some 
measure based on admissions made only 
for the purpose of those proceedings. The 
compromise of that gave a fresh starting 
point. It may or may not have been 
open to successful attack, but having 
regard to the circumstances it uas one to 
which the principle enunciated in Khunni 
Lai V. Gohind Krhhna Llatoin (9) (to cite 
one case out of many) was applicable, and 
I fail to see how it can give rise to any 
inference that the suit was not brought in 
good faith. Moreover, there is always a danger 
of referring a knowledge of principles now 
known to a time anterior to their establish- 
ment, and though Appovur v. Rama Suhha 
Aiyan (10) has made obvious to us that there 

(8) 30 A I; 17 M. L. J.605; 9 Bom. L. R. 1348! 12 
C. W. N. 74; 6 C. L. J. 766; 35 I. A. 1 (P. C.); 3 M. L. 
T. I;5A. L. J. 1. 

(9) 10 Ind. Cas. 477; 38 1. A. 87; 15 C. W. N. 545; 
8 A. L. J. 552; 13 0. L. J. 575; 13 Bom. L. R. 427; 
10 M. L. T. 25; (1911) 1 M. W. N. 432; 21 M. L. J. 

645; 33 A. 356. , , „ „ 

(10) 11 11.1. A.75;8W. E. 1 (P. C.); 1 Suth. P. C » 

J. 657;2Sar.P. C. J. 2]8;20E.K. 30. 


can be a partition of interest without a div 
sion by ai.d hounds, this had not been 

conclusively deteniiined on the lltb of Sep* 
tember Ib'i j. So it is quite possible that when 
the suit of l^:bi; was commenced, the petitioner 
may liave tiiougbt not only that the facts but 
also the law was on his side inasmuch as 
there had been at that time no division by 
metes and bounds. Is there then any reason 
for thinking that there was a lack of good 
faith in Uma Shankar's suit No. of 1893 
and his expres.sed determination to sue for 
recovery of properties claimed by Musammat 
Loeban Koer as the estate of Jaikaran Lai? 
in approaching this (luestion it must be 
borne in mind that Uma Shankar conld 
rest bis c'aim on the compromise which 
terminated the litigation of 1886, and that 
was a compromise in support of which, as 
1 have already said, it was possible to invoke 
the principle applied in Khnuni Lai v. Gohind 
Krishna Kfiroin (9). 

It is true that the nwknrari of the 28th 
of August 1893, in which suit No. 62 of 
1893 terminated, contains expressions 
depreciat iry of Uraa Shankar’s claim, but 
they must not be taken too .seriously. This 
form cf exaggeration i.s not an unfamiliar 
conveyancing device in the inofussil: it 
fakes the place of a release and is balanced 
by the benefit secured. It is the price of 
the benefit. And what is true of the 
contents of thi.s mokurari palta is as 
true of the still more depreciatory con- 
fessions which preface or accompany the 
compromise in the suit No. 193 of 
189}-. It is as much a part of the mofuml 
conveyancer’s art as the beaver hat or pipe 
of wine was of fhe special pleader in times 
gone by, and perhaps hardly deserves to 
be taken more seriously as a statement of 
actual fact. It is intended to furnish a 
useful controversial weapon of defence forth© 
future rather than to be a correct description 
of any one’s mind apart from the transaction 
in which it is found. 

I, therefore, hold on a consideration of 
all fhe circumstances that Bindeshri is not 
entitled to impugn the mokurari patta and 
that it is binding on him. It follows that in 
my opinion the appeal should be allowed and 
the suit dismissed with costs throughout. 

Mookefjke, J.~This is an appeal by the 
second defendant, in a suit commenced by the 
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-plaintiff-respondent for recovery of possession 
;of land, on declaration that an alienation 
b}' way of permanent lease, made by his 
tniother on the 20th August 1893, is not 
■ binding upon the estate in his hands as the 
1 ‘epresentative of liis maternal grandfather. 
-The suit was decreed by the Trial Court. 
Upon appeal to this Court, Stephen, J., was 
:Of opinion thattlie decree of the Subordinate 
Judge should be reversed and the suit dis- 
;mis.sed. i\[ullick, J., was of opinion, on the 
■other hand, that the decree of the primary 
Court be ailirmed. Consequently, that decree 
•was confirmed under sub-section 2 of section 

'98 of ttie Civil Procedure Code, 1908. The 
Isecond defendant who has thus been defeated 
iin both the Courts below has preferred this 
appeal under clause 15 of the Letters Patent. 

A preliminary point has been raised as 
‘to the scope of the question open for examina- 
Hion in the present appeal. The respondent has 
argued, on the strength of a dictum of 
:Norman, C. ii.,\nNnmle(‘put Mahtav.Urquhnrt 
'{3), that under clause 15 of the Letters 
^Patent, an appeal lies only in respect of 
that part of the judgment upon which the 
-two Judges differ and that where both the 
■Judge.s composing the Division Bench agree 
in their finding on a certain point, the 
Court of Appeal has no power to question 
that Hndiog. Korman, C. J., attributes 
this view to Peacock, C. J., and refers 
sto the decision in Hazara Begum v. 
Maja Alt (11). The judgment of 

Peacock, C. J., however, does not lend any 
support to the conclusion of Norman, C. J.; 
Peacock C. J., merely ruled that where the 
contention before a Division Bench has 
reference to a single point only, whereon the 
Judges differ, it is not open to the parties 
in an appeal under clause 15 of the Letters 
Patent to raise before the Appellate Court 
other points not raised before the Division 
Bench, AVe have, on the other hand, the 
opinion of Couch, C. J., clearly indicated in 
Maharano' Hceranalh Koocr v. Burm Narain 
"iSingh (d), tliat the point on which the Judges 
of the Division Bench have agreed is open for 
consideration in the appeal under the Letters 
Patent, though it was added that on 
k question of fact we think we ought to be 
guided by the rule of the Privy Council 
where there have been the decisions of two 


Courts to the same effect.” Indeed, it is 
reasonably clear from the terms of clause 
15 of the Letters Patent, that the appeal is 
allowed, not against what is called judgment 
under the Code of Civil Procedure, but 
against what corresponds to a decree or an 
order. That clause allows an appeal from 
the judgment not being a sentence or order 
passed or made in any criminal trial. The 
term ' judgment” here means not the state- 
ment given by the Judge of the grounds 
of his decree or order, but the 
sentence of the law pronounced by the Court 
upon the matter contained in the record 
(Co. Litt. 39a, 168a; 3 Blaokstone’s Com- 
mentaries, 395). A judgment, then, is the 
decision or sentence of the law given by 
a Court of Justice as the result of proceed- 
ings instituted therein for the redress of an 
injury or, as has been quaintly expres.sed, 
judgment is the determination and result of 
law. This is clear from paragraph 23 of the 
De.spatch from Sir Charles Wood which 
accompanied the first Letters Patent. The 
appeal must, consequently, be deemed to have 
been preferred against the decree and all 
the points necessary to be investigated for the 
determination of the question of the correct- 
ness of that decree are open for con- 
sideration, although the Court as a Court 
of Appeal would be slow to take, upon a 
question of fact, a view contrary to the 
concurrent opinion of the trial Judge and 
of the two Judges of the Division Bench. 

The following genealogical table will serve 
to elucidate the relative situation of the 
parties in the different stages of this protract- 
ed controversy between them. 

Mahadeo. 


Jaikaran. Dayauath, 

Died 15th Dec. 1865, 

Widow Jasoda Koer 
Died 26tli Dec. 1873, 

I iGouri Baijnath 

Loclian Koer Died 9th Aug. 1883, 

Died 5th May 1906, 

Married Deoiiath Sahay 
Died 2nd May 1906, 

I Ulna Shankar 

Bindeshri Prosad, Plaintiff Born 8th Aug. 1870. 

Assignor of Defendant. 

The property now in dispute admittedly 
belonged to Jaikaran; on his death, it passed 
to his widow Jasoda Koer, and, on the 
death of the latteis it devolved on 


(11) 12 W. R.498. 
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Lochan Koer. On the 20th August 
1893, Lochan Koer granted a permanent 
lease of the property to Uma Shankar. The 
deed was witnessed by her son Bindeshri 
Prosad and also by a Pleader, Babu Suryya 
Kumar, who attested at the retjuest of her 
husband Babu Deonath Sahai. Lochan Koer 
' died on the 5th May 1906, and on the 14th 
May 1909 Bindeshri Prosad instituted the 
present suit for recovery of possession of the 
villages upon declaration that the lease 
was not binding upon the estate of his 
maternal grandfather, which, upon the death 
of his mother, had devolved upon him as 
reversionary heir. The second defendant, 
who had purchased the lease-hold interest in 
execution of a mortgage decree against Uma 
Shankar, resisted the claim on the ground 
that the lease was for a lawful purpose, that 
its propriety was unquestionable though 
made by a Hindu female heir with a qualified 
power of alienation, and that it was operative 
against the inheritance in the hands of the 
reversionary heir. For the determination of 
the question thus raised, the circumstances 
antecedent to the grant of the lease must be 
carefully scrutinised, and for this purpose, 
the narrative of events requires to be carried 
back to the point of time when Jaikaran died 
on the 15th December 1865. 

Immediately on the death of Jaikaran, dis- 
putes broke out in the family, as to whether 
Jaikaran had died joint with or separate 
from Deonath. Jasoda Koer, the widow of 
the deceased, and Gouri Baijnath, his nephew, 
applied on the 8th and 9th January 1866, 
respectively, for a certificate under Act 
XXVII of 1860 for the collection of debts 
due to the deceased. On the 7th April 1866, 
the District Judge of Gaya dismissed the 
application of the widow and granted a 
certificate to the nephew, who also obtained 
an order for possession in his favour under 
Act XIX of 1841. The widow appealed to 
this Court, and on the 4th August 1866 
obtained a reversal of the order of the 
District Judge adverse to her. The elaborate 
judgment of this Court pronounced on that 
occasion [Musammat Josoda Koonwur v. 
Gourie Byjonath Sohae Singh (5)] affords 
convincing proof that there was a 
substantial matter in controversy between 
the parties. This need not cause any 
surprise, if we remember that what con- 
stitutes partition of joint properties held by 


an undivided Mitakshara family was at ihat 
timo a matter of doubt and uncertainty, 
wliich was settled by tbe now classical judg- 
ment of Lord ^Ve.stbury in Appnricr v. Rama 
Suhha Aiyan (10) pronounced on the 17th 
November 1866, and, hy still Inter decisions 
of the Judicial Committee in Rniah Siirancni 
Vankata Gopala Nnrasimha JiOiv Bahndoor v. 
Rajah Suraneni Lakshmn Voikamn Rmc (12); 
Doorga Pershnd v. Kandnn Koowar (13) ; Rnni 
Pershad Singh v. Lakhpnfi (14); Balkishcn Das 
V. Ram Naraiu Sahu (15) and Parhativ. Nan- 
nihal Singh (16). The nephew thus defeated 
could hardly be expected to remain 
satisfied with the result of tlie preliminary 
skirmish, and, as might have been antici- 
pated, instituted a regular suit against 
Jasoda Koer for recovery of possession 
of the estate of Jaikaran on the lOtli 
September 1SC6 on the allegation of title by 
survivorship. What miglit thus have proved 
a protracted litigation, ruinous to the family, 
was brouglit to a speedy termination by the 
intervention of friends, relatives and legal 
advisers of the parties. Terms of settlement 
were arranged, and in order that they might 
be operative after the death of Jasoda Koer, 
Lochan Koer was added as a party defend- 
ant to the suit, and it was indeed her father- 
in-law RaghubarDayal who took a prominent 
part in the settlement of the dispute. It is 
not necessary for our present purpose to set 
out in detail the terms of the settlement or 
to examine how far they were reasonable. 
Their general effect was that Jasoda Koer 
would get possession of all the moveable and 
immoveable properties, while Gouri Baijnath 
was to receive an annuity of Rs. 4,000 a 
year. Immoveable properties which yielded 
a net profit of Rs. 10,000 a year and re- 
presented one-third of the estate, were to 
vest absolutely in Lochan Koer, free of 
encumbrances, but subject to the life-interest 
of Jasoda Koer; tbe remainder of the estate 
would devolve upon Gouri Baijnath upon the 
death of Jasoda Koer. On the lltb Decern- 

(12) 13 M. I. A. 113; 3 B. L. R. 41 12 W. R. 40 
(P. C.);2Sutli.P. C.J. 265; 2Sar. P. C. J. 496; 20 
E R 494 

' (13) 1 I. A. 55; 13 B. L. R. 235; 21 W. R. 214. 

(14) 30 1 . A. 1; 30 C. 23J; 7 C. W. N. 162; 6 Bom.' 
L. R. 108 (P. C.). 

(15) 30 1. A. 139; 30 C. 738; 7 C. W. N. 578; 6 Bom. 
L. R. 461 (P. C.). 

(16) 3 Ind. Cas. 195; 36 I. A. 71; 31 A. 412; 6 A. L. 
J. 697; 6 M. L.T.427;13C.W.N.983;10C.L.J. 
121 (P. C.); 11 Bom. L. E. 878; 19 JI. L. J. 517. 
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ber IStJt), inntufil deeds were executed with 
a view to give efFect to this family arrange- 
ment, and petitions of compromise were 
presented to the Court ; a decree by consent 
of parties was ultimately made on the 20th 
ilarch 1807. There are indications on the 
record thattiie terms of this compromise 
were carried out by both the parties at least 
for some years. Hut on the death of Jasoda 
Koeronthe 26th December 1873, disputes 
broke out again between the two branches 
of the family, and on the 5th January 1874 
Lochan Koer applied for a certificate under 
Act XXVI I of ISGO for the collection of debts 
cf the estate of her father. The application 
was opposed by Gouri Baijnath, hut was 
granted on the 12th Felmuary 1874 by the 
District Judge, and liis order was confirmed 
on appeal to this Court on the i5th May 
1874 ; (iiivree Byjnath v. LucJiu)! Koer (17). 
The result was that Lochan Koer retained 
possession of the estate of her father 
contrary to the terms of the family settle- 
ment of 1867. Gouri Haijtiath, who is 
said by bis son to liave thereafter led a 
life of depravity and extravagance, died 
on the 9tb August lS83, leaving as bis sole 
he r an infant son, Uma Shankar, at that time 
a boyof thirteen years. In 1893 Gma Shankar, 
after attainment of his majority, instituted 
a suit against Lochan Koer for recovery of a 
house which liad been sold in execution 
of a decree against bis father and bad 
been purchased by ber in the name of 
one Mir Enayet Hossaiii. Uma Shankar 
also threatened at the same time to insti- 
tute another suit against Lochan Kcnr for 
recovery of the estate of Jaikaran on the 
basis of the family settlement of 1867, 
Proposals for compromise were set on foot; 
and it was during the pendency of the 
suit for recovery of the house that Lochan 
Koer, on the 20tli August 1S93, granted 
to Uma Shankar the perpetual lease now 
in controversy, and the lease and its 
counterpart state explicitly that as a con- 
sideration for the grant of the lease, the les.see 
undertook to witlidraw the suit already 
instituted and to refrain from tlie 
institution of groundless suits. On the 
13th November 1898, Gma Shankar with- 
drew from the suit for [recovery of the 
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house, which was accordingly dismissed. 
The compromise, however, was of very 
brief duration, for on the 6th August 
1894 Uma Shankar instituted a suit 
against Lochan Koer and her sou Bindeshri 
Prosad for recovery of possession of the 
estate of Jaikaran. Lochan Koer and 
Bindeshri Pro.^ad riled separate written, 
statements on the 9th and 10th September 
1894 in which they repudiated the settle- 
ment of 1867, and relied on the 
perpetual lease as a complete extinction 
of the prior rights of Uma Shankar. This 
suit also was amicably settled, and on the. 
ISth February 1895, it was dismi.ssed iu 
the terms of the petition of compromise 
filed by Uma Shankar, Lochan Koer and 

Bindeshri Prosad. Uma Shankar relinqijislied 

all his claims to the estate of Jaikaran, 
and Bindeshri declared that he neither 
had nor would ever put forth, directly 
or indirectly, any claim to the properties 
included in the perpetual lease granted 
by his mother to Uma Shankar. This 
assurance proved as illusory as similar 
promises by other members of the family on, 
previous occasions. Lochan Koer died on the 
5th May 1906, and Bindeshari Prosad on 
the 14tli iMay 1909 instituted the present 
suit for declaration that the perpetual 
lease was not operative after the death 
of his mother and did not bind the estate of 
his maternal grandfather which had 
devolved upon him as reversionary heir. 
From the facts narrated, it would appear 
at tir.st sight that no claim could be more 
hopeless than an endeavour by a person 
to challenge a deed, created in settlement 
of n family dispute, attested by the 
claimant at the time of execution and 
solemnly affirmed by him subsequently in 
a Court of Justice. The Trial Court, 
however, held that the plaintiff was entitled 
to succeed, as the deed, executed as it 
was by a Hindu daughtoi in possession of 
the estate cf her father, could be sup- 
ported cnly on proof of legal necessity. 
That decree has been affirmed by this 
Court. The Judges of the Division Bench 
were agreed that there was no legal 
nece.ssily for the lease, but they differed 
upon tile question, wbatlier the act of the 
plaintiff in the suit of 1894 disentitled 
him to all relief. Upon the bert con- 


(17) 22 W. K 102 
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sideration, 1 have been able to give to the 

case, I have been driven to the conclusion 

that the course this litigation has taken 

has resulted in a failure of justice and 

that the relative rights of tlie parties 

have not been examined from the true 
standpoint. 

The test in cases of this description, 
■where a deed by a limited owner with 

powers of alienation is called 
in question, is whether the purpose 
for which the alienation was made was 
proper or legitimate. This is clear from the 
judgment of Turner, L. J., in Collector of 
Masulipatain v. Cavaly Veucata NanahwpahiQ): 
it is admitted on all hands that if there 
be collateral heir.s of the husband, the 
widow cannot of her own will alien the 
property, except for special purposo^^ P’qj. i' 0 ligi. 
ous or cliaritable purposes, or those which 
are supposed to conduce to the spiritual 
■welfare of her husband, she has a larger 
power of disposition than that which she 
possesses for purely worldly purposes. To 
support an alienation for the last she must show 
necessity. On the other hand, it may be 
taken as established that an alienation 
by her, which would not otherwise be 
legitimate, may become so, if made with 
the consent of her husband’s kindred. 
But it surely is not the necessary or logical 
consequence of this latter proposition that 
in the absence of collateral heirs to the 
husband or on their failure, the fetter 
on the widow’s power of alienation altogether 
drops. The exception in favour of alienation 
with consent may be due to a presumption 
of law that where that consent is given, 
the purpose for which the alienation is made 
must be proper.'^ AVhether the particular 
purpose is proper or not must depend on 
the circumstances of the case; but it is 
plain that necessity is only one of the tests 
of propriety. This is clear from the observa- 
tion of Sir James Colvile in Raj Lukhee Bahea 
V. Gokool Gkunder Ghoivdliry (IS) that the con- 
currence of the members of the family suffices 
to raise a presumption tliat the transaction 
was a fair one and one justified by Hindu 
Law, of Lord Davey in Sham Stindur Lai 

V. Achhan Kunwar (19) that the con- 

(18) 13 M. I. A. 209; 12 W. K. 47 (P. C.); 3 B. L. 
R- 57; 2 Suth. ?. C. J. 275; 2 Sai*. P. C. J. 518; 20 E. 
R. 529. 

(19) 25 I. A. 183; 21 A. 71; 2 C. W, N. 729; 7 Sar. 
P. C. J. 417. 


th?/fr f *"''»dred r.iise^a presumption 

jnshhed l)y l^nv, nnci „f .Moulton 

lee {<) that the sanctioi, hy expoctaut rever- 
aff " f O'-npe, ty hy a Hindu 

woman aftords evidence that the alienation 
was made under circumManeea which remlei- 
ed It lawfid ralid. The same result 
would he attained, if the e.vpre.ssion “leg 

necessify ’ had not had impressed upon it a 
■'arrow sense and had not heeome generally 

associated with eases where there is actual 
pressure on tlie estate or danger thereto to 

fmoeaf 'l ‘*’0 transaction 

impeached depends upon the answer to the 

Ques ion, whetiier it was proper, fair and 

J-tihed by Hindu Law. wliat I’s the posN 

tion of the parties here i' The lease was 

feud whicr " ‘ong-staiidlng 

the family for more tliau one generation 
and seemed at the time ready to be revived 
on every possible occasion. It is urques 

1867 l of 1S66 and 

lh67 had their origin in substantial disputes 

and'iT'i 

lb 3, on the death of Jasoda Koer, the dis” 

pute was revived, and the former .settlement 
which had been accepted by Loclian Koer’ 
was repudiated by l:er. Her cousin, Gonri 
aijnath, had consequently, prima facie a 
(rood ground of complaint against her, and 

rmn no a matter for surprise that his son 
Hma Shankar should, in 1893, have en- 

n^rr sT7""7.‘ 

niaintii' *i t ■’easonably 

maintained that a perpetual lease, granted 

kcwTl'A '"i of such a dispute, 

lacks that element of fairness and propriety 

which is essential for its justificatl as an 

operative act by a limited owner under the 

Hindu Law i A desperate attempt has been 

made by the plaintiff to establish that no 

substantial dispute existed between the two 

branches of the family at any stage that 

the claim of Gouri Baijnath and his son was 

wholly unfounded and that there was no 

real controversy either in 1867 or in 1898 
which stood in need of settlement for the 
benefit and protection of the estate of Jai- 
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karan. In support of this view, reference 
has been made to recitals by Uma Shankar, 
that he had no shadow of a claim to the 
estate of Jaikaran. No real weight, in my 
opinion, should be attached to statements of 
this de.scription. AVe may usefully call to 
mind the familiar words of Knight Bruce, 

L. J., in Hiinoomanpersand Panday v. 
Bahooee Munraj Koonweree (20), that the 
deeds and contracts of the people of this 
country must be liberally construed ; the 
form of expression, the literal sense, is nut 
to be so much regarded as the real meaning 
of the parties which the transaction dis- 
closes. To the same effect is the observation 
of Lord Macnaghten in Ackal Uam v. 
Kazini Husain Khan (21), where the 
draftsman had introduced in the recitals an 
obviously untrue statement, probably under 
the notion that it might impart some 
additional solemnity to the instrument. 
These exhibitions of the art of the 
conveyancer, whether mediieval or modern, 
cannot be permitted to mislead the Court. 

If Lochan Koer and her advisers had 
taken seriously the allegation that Uma 
Shankar had not the vestige of a claim 
to the estate of her father, it is inconceivable 
that she should have parted with a 
valuable property in his favour. AVe 

know, from the antecedent history of 
the family, that there had been serious 
disputes between the parties and whatever 
recitals might have been inserted in the 
deeds, whatever price Uma Shankar might 
have paid in the way of untrue conciliatory 
admissions, with a view to secure the 
compromise, the fact is incontrovertible 
that there was a substantial dispute 
between the parties which was settled by 
the grant of the lease. A _ settlement of 
a disputed or doubtful claim, effected ^ in 
this manner, is clearly a valid and binding 
arrangement which the parties thereto are 
not permitted to deny, ignore or resile 
from, on principles explained by the 
Judicial Committee in a long _ series of 
cases: Rajunder Narain Eae v. Bi'jai Gocind 
Singh Mahardjah Hetnarain Singh v. 

{2U) b M. I. A. 3'Ja; IS W. It. 81 »; .St-vcBtrc 2 
biUh. r. C. J. 29; 1 Sur. P. C. J. 552; 19 K. U. U7. 

(21) 321. A. 113; 27 A. 271; 9 C. W. N. -177; lo M. 

L.J.197(P.C.); 8 0. C. loo. ^ , 

(22) 2 Al. I. A. 18. at p. 249; 1 Moo. P. C. 11/; 1 
Sar. P. C. J. 175; 12 E. B. 757; 18 E. R. 269. 


Baboo Modnarain Singh (23); Sn Qajapathi 
Radhika Patta Malta Bevi Gam v. Sri 
Ga.iapathi Nilamani Patta Malta Devi Gam 
(24); Mantappa Nadgowda v. Basivuntrao 
Kadgnwda (25); Oreender Ghunder Ghose v. 
Troyluckho Nath Ghose (26); Muhammad 
Imam Alt Khan v. Husain Khan (27), 

As Lord Kingsdown said in Trigge v. 
Lavallee (2S), a compromise is an agreement 
to put an end to disputes and to terminate 
or avoid litigation, and in such cases, the 
consideration which each party receives is 
the settlement of the dispute; the real con- 
sideration is, not the sacriGce of a right, 
but the abandonment of a claim. To the 
same effect is the statement of Turner, 

L. J., in Lucy^s vase (29), that it^ is 
sufficient if the parties bona fide consider 
that there is a auestion to be decided 
between them, for otherwise no com- 
promise will be good if it ultimately 
turned out that there was no doubt upon 
the point which was made the subject of 
compromise; Callisher v. BischoUemi [W 
approved in Miles v. Neivzealand Mord 
Estate Co. (31); Hdan Basi s. Burga 
Das Mundal (32); Birbhadra Rath v. 
Kahpatarn Panda (33) and Kumar 

Baneriiy. Satya Kirpal Banern (34 . _ It my 
further be pointed out, as explained in 
Williams v. Williams (35), that a family, 

arrangement may be upheld, although there 
are no rights actually in dispute at the time 
of making it, and the Courts^ would not be 
disposed to scan with much nicety the quan- 
tum of consideration; this principle is appli- 

(23) 7 M. 1. A. 311; 3 W. R. 51 (P. C.); 1 Suth. P. 

C J 355’ ' P. C. J. 678; 19 E. R. 326. 

’(24) 13 M.I. A. 497 atp. 512;6B. h. R. 202; 14 
W. 11. 33 (P. 0.): 2 Suth. P. C. J. 365; 2 Sar. P. C. J. 

*^^(25) 14 M. I. A. 24 at p. 36; 15 R. 33 (P. (3.); 2 
Suth P. C. J. 407; 2 Sar. P. C. J. 648; 20 E. R. 695. 

(26) 21 I. A. 35; 20 C. 373. 

(27) 25 1. A. 161; 26 C. 81; 2 C. W. N. <37. 

(28) (1862) 15 Moo. P. C. 270 at p. 292; 1 N. R. 
4.54; 9 .lur. tN. s.) 261; 8 L. T. 154; 11 W. R. 404; 137 

^^'(29? (18.=^3) 4 De G. M. & G. 356; 22 L. J. Ch. 732; 
17 Jur. 1 14;i; 43 E. R. 545; 102 R. R. 163. 

(30) (1870) 5 Q. 11.449; 39 L. J. Q. B. 181; 18 W. R. 

1127. 

(31) (1886) 32 Ch. D. 266; 55 L. J. Ch. 801; 54 L. 
T. 582; 34 W. R. 669. 

(32) 4 C. L. J. 31^3. 

(33) 1 C. L. J. 388 at p. 405. 

(34) 3 Iiid. Cas. 247; 10 0. L, J. f03. 

(35) (1867) 2 Ch App. 294; 36L. J. Ch 419; 16 

L. T. 42; 15AV.R. 657. 
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cable not merely to cases where arrangements 
are made between the members of a family 
for the preservation of its peace, but also to 
cases where arrangements are made between 
them for thepreservationofits property; Perssc 

(36). We are not now concerned with 
the question, when and how a family arrange- 
ment may be set aside on the ground of 
mistake, inequality of position, undue in- 
fluence, coercion, fraud or other similar 
gi’ound, for no such vitiating factor is 
alleged ^ or proved in this case. Con- 
sequentiy, the decision in Gordon v. 
Gordon (37) and other cases of the same 
class [Lawton v. Campion (38); Bentley v. 
Machay (39); Moxon v. Payne (4O); Fane 
V. Fane (41)], on which much stress was laid 
by the respondents, have no application, 
there IS no room for doubt that, to use the 
language of Lord Westbury in Duon v. 
Evans (42), there was here an honest settle- 
ment of an existing dispute, which, if not 
manifestly tdtra vires of the parties, is one 
that a Court of Justice ought to respect and 
ought not to permit to be questioned. The 

question thus arises, whether the validity of 

the family settlement is affected by the 
circumstance that the grantor of the lease 
was a limited owner in possession with 
quali6ed powers of alienation. The answer 
must be in the negative in view of the decision 
ot the Judicial Committee in Khunni Lai v. 
Gohind Krishna Narain (9). There, a Hindu 
becamea convert to Islam. His son, who 
was a Hindu, predeceased him. On his death, 
there was litigation as to the succession 
between his son’s daughters and his daugh- 
ers son. The parties compromised the 
dispute and took the estate in certain 
shares. The daughter’s son then attacked 
the compromise in a suit; it was ruled that 
the compromise was in the nature of a family 
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au,l nas opent.'ve. As Lord 

' ' niton said 1,1 II, ran 11,1! x. Suhaii Uihi ( :j) 
a eompnomise „f tl.is characder is, i„ ,.o sense 
tlie word, an .alienation hy a limited 
oaner of the family property, but is a family 
sa ement m winch each party takes a share 
I the family property by virtue of the in- 
dependent title which is, to that extent and 
Dy way of compromise, admitted by the other 
paities, Umiiice Clumi Uungoohi v. IFafaoa .t' 

Oo. U4); UohemJni A,,//, Biswas v. Slmasm- 
nessa Kliahm (4a); Gnr Nannie Prasliad v. Jai 
^^■amLal (46}-nihanLal x. Baud Ilnsain 
\ ), buubanimal v. Arudaiyanivial (4S)' 
Ehogaraju Venkataraina Jagiraju v. Adayalli 
Seshayya (49).] The view cannot be defend- 
ed on principle that a qualified owner, like a 

Hindu widow, daughter or mother, is bound 

at her peril to pursue a litigation in respect 

ot the estate m her hands unremittingly to 

the ultimate Court of Appeal, and that slie 

cannot hona fide effect a settlement of the 

matter m controversy, even though such 

compromise be in the best interests of the 

estate. There is thus no room for reasonable 

doubt that the permanent lease granted by 

Lochan Koer was binding upon the inherit- 
ance. 


_ AVe are fortified in this view by the 
significant circumstance that it met with the 
approval of the then next reversioner, who 
was no other than the present plaintiff. 
Reference may in this connection be made to 
the observations of Turner, L. J., in Collector 
of Masiilipatamv. Cavaly Vencata Narainapah 
(6), of Sir James Colvile in Eaj Luhhee 
Dehea v. Gokool Chunder Ckowdhry (18) and 
of Lord Davey in Sham Sunday Lai y. 
Achhan Kunwar (19), which will all be 
found quoted in the judgment of the 
Pull Bench in DeU Prosad Cliowdhury y, 
Golap Bhagat (50), to show that the 
concurrence of the reversioner raises a 


7 

36 E.R. 810. 
®“''- 3^: 23 L. J. Ch. 505; IS .lur. 

K R 378^' 20': 1(^4 

,oi33^„''33y31Beav. I4b54E R. 1092; 1.85 E.R. 
m ^ De G. P. i j. 279; 10 W. . E. 

(4?) ^18-^) S 

(41) vl8t5) -2a Eq. 69S. 

(42) ,(1872) 5 H. L.‘606 at p. 618; 20 L. J. Cii. 139 


(43) 24 1, id. Cus. 309; 18 C. W. Jf. 929: 27 M L J 

149;1L.W.648(P.C.). ' u.n.j. 

(44) 12 W. R.4I3;3B.L. R.A. C.437. 

(45) 27 Ind. Cas. 954; 2i C. L. J. 157; 19 0. W. N. 
1280. 


9 A. L. J. 375. 
li A. L. J. 352. 


. (46) 14 Ind. Cas. 814^ 34 A. 385; 

(4.) U Ind. Cas. 721; 35 A. 240 

(48) 30 M. 3. 

(49) 12 Jnd. Cas. 123; 10 M. L T. 179; 35 M 560 

. (oOl 19 T,.d. Cas. 273; 17 C. W. X. 701; 40 C 72l- 
17C. L. J.499. > ui, 
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presumption that the alienation is made 
for a proper purpose. [See also the 
observation of Lord Moulton m Bijoy Gopal 
il,.kerii V. Ginndrn NoH, Unhnee (7) 
,u,d of Sir Andrew Scoble in B-ymnpt 
Singh V. Manokarnika Bakhsfi Singh 
Reliance need not be placed on the circom- 
stance that the plaintiff attested the document, 
for as pointed out by the Judicial Goramittee 
in Raj LiMee Vnbea v. Gakoo! Ghunder 
Chna-dliru (18) and Han Kishen Bhagnls. 
Kashi Parshud Sir.ghial) mere attestation of a 
deed does not necessarily import consent to an 
alienation effected thereby, nor even a know- 
ledge of the contents thereof. But, in the 
present case, we have something more sub- 
stantialand leas equivocal ‘^™bod’ed in the 
petition of the plaintiff, dated the lOth 
February 1895, which was incorporated in the 
decree of the 18th February 1895; we have 
also his deliberate a.ssertion in bis written 
statement in that suit. The maxim here 
applies that a subsequent ratiEcation 
has a retrospective effect and is equi- 
valent to a prior command; omms ran- 
hahltio rrtrii Irah'liir et mandato prion irqui- 

paralur (Co. Litt. -^OPo- Flerknor j The 
Bank of the United Stat-.s (u2)]. A fu lie 
effort has been made to escape from this 
position by the argument that the plaintiff 
was at the time an infant, that his petition 
was in essence a transfer of a spes niccesmnes 
by a reversioner and consequently inoperative 
inlaw [Sham Snudar hals- Achhan Knnwar 
(19)- Brindaban Chunder Shahn V. SuresMur 
Shaiia Pramanik (53); Mfim;eeru ihidahar 
V. Vythilinga iludahar (a4)] and that in 
any event, the petition was inadmissible 
because it was not registered, ^ranal 
Anni V. lakshmi Aimi ^ (5a); 

Saheh Uandiguradv.MaUikamnappa Shwa. 

mirlrga (57).,1 This contention is entirely 

(01) 27 Iml. Ca!=. 07b 1 1 b- b.K’. W. 

•■170- 13 A. L. J. 223; 2 L. W. 219; 28 M. L. ; 1 1 
hoin- L. H. -biO: (1915) M. W. N. 511; 42 C. 876; 42 I. 

A 64- 21 C. L. J. 22o. 

(02) 8 Wheaton 363338; 5 Law. Kd. 631. 

/'SSI 3 lud Ca?. 178; 10 C. L. J. 263 at p. 267. 

Im) 3 lul Cas. m 5 M. L. T, 122; lU M. L. J. 88; 

A, 101; 22 K, 508; 3 C. AV. N. -185; 9 M. 
^'(56)1.5 I. A, 9; 20 A. 171; 2 C. W. N. 129; 7 Sar. 
^'( 57 ) 22 L, Cas, 292; 15 Bom. L. K. 1H2 38 B. 
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baseles.s; the plea of minority has been reject- 
ed as untrue by all the Judges; and the 
petition does not. either in forra^ or in 
substance, effect a transfer of an interest 
in immoveable property, vested or contingent, 
present or future; but it does record the 
approval of the transaction by the reversion- 
ary heir and thus affords cogent evidence 
of its propriety. From every possible point 
of view, consequently, the lease proves unas- 
sailable. 

The result i.s that in concurrence with 
the Chief Justice I hold that this appeal 
must be allowed and the suit dismissed 
with costs in all the Courts. 

Holmwood, j.— It is unnecessary for 
me to add anything to the judgments just 
delivered with which I am in full 
agreement. 

Appeal alloiced] Suit dismssed. 


MADRAS HIGH COUOT. 

Ijtii'TiiKS pATKNi’ Ari’EAt. No. 165 oil’ 1913. 

December 2, 1915. 

Present: Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

ALAGAMUTHU PlLLAl— DECitBE-HOLOER 

—Appellant 

versus 

DKS'ASAGAYA FERf7ANDBZ-.DEFEtiD- 

ant— Respondent. 

Provincial Small Cause C'nurlB Act {IX of 1887), 

25 27 Order in exccuHon parsed hij Small Cause 

(Vifit irhelhev np; ivi/nWr— Tirris/oH— Batta memo- 
n-hclher a Aep^in-aid of execution. 

All anpciil ag.iinst an order in execution passed by 
:» Small Cause Court is barred by section 27 of the 
Provincial Small Cause Courts Act but under section 
2.") of tiio Act a revision petition lies to a High Court 
a^minst such an order. [P- 485, col. 2.] 

Vcevnmafltari v. SHtramaaior Iger, 12 Ind. Cas. 959; 
(1911) 2 M. W. N. 585, distinguishod. 

Lakshminarasimhccharyulii v. Zakshniair.TJia, 12 

Ind. Cas. 169; II M. L. T. 380, referred to. 

A batfa memorandum which mentions that it is 
paid for notice to issue to the judgment-debtor under 
section 248 of the old Civil Procedure Code, is 
an application to take a step-in-aid of execution and 
saves liuiittttion. [p. 485, col. 2.] 
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INDIAN CASH.S. 


^^aidit v. Srinicusulu Naidu, 2s 

„ . S'lbmin'inia PiJlai \\ S'lnkara Subhii 

f Gas. 859; 8 M. L. T. 23-); (.910) M. 

n . N. / 13, folio vveci, 

Appeal under clause 15 of tlie Detters 
1 atenfc against the order of the Hoii’ble 
Mr. Justice Spencer, in Civil Revision Peti- 
lon No. /lO of 19 !l, preferred to the 
ll'gh Court against the order of the Court 
of the Subordinate Judge of Tuticorin. in 
Mecution Petition No. 159 of 1911 (in 
f^mall Cause Suit No. 710 of 1904). 

p.,^ plaintiff, one Aligamutliu 

Pillai, obtained against the defendant a decree 
or Rs, 250 in the Small Cause side of the 
Subordinate Court, Tinnevelly. He applied 
for execution of that decree. A notice was 
ordered to issue to the judgment-debtor under 

fJie Code of Civil Procedure, 
lcS2; bafia was pa>d but no notice was 
actually served upon the judgment-debtor 
and the application was consigned to the 
record. Upon a second application for exe- 
cution being made, the Court dismissed it as 

being more than three years from the date of 
tlie decree. A petition for revision of the 
order was rejected by the High Court, upon 
which this Letters Patent Appeal was hied. 

Mr. P. /?. Naraz/anas/rnni/ A/'i/ar, for the 
Appellant.— Orders in execution made in 
Small Cause Suits are not appealable and 
only a revision petition to the High Court 
lies under section 25 of Act IX of 1887. 

The hatta memorandum for the notice under 
section 248 of the Code of Civil Procedure 
IS an application to take a step-in-aid of 
execution. 

JUDGMENT.— The learned Judge has 
relied on the decision found in the unautho- 
rised report in Veeramathari v. Snhramania 
Iy€) (1) in support of his view that an appeal 
lay to the District Court against the order of 
the Small Cause Court in execution and 
that hence no revision petition lay to this 
Court. That case is reported as a decision 
given in Appeal against Order No. 5 of 1911, 
but that reference is a clear mistake for 
Civil Miscellaneous Second Appeal No. 5 
of 1911, That decision follows an earlier 
decision in I-(iks\minarasimhacharijv.Ui v. 
iMksbmaTr.ir a (2). This earlier case decided 
that an appeal lies agaimt an order passed 
on an application under section illOA of the 

(1) 12 Ind. Cas. 969; (igU) 2 M. W. X. 585. 

(2) 12 1ml Cas 169; IIM.L. T.380. 


c-ivil I Cn.le to set iisMeaii aiietioii 

sale ol „u,„ove;,l,le p.opei'ty in execution. 
1 he case ii,a-n„-,alely reporlc 1 a.s IVoiijo,. 

l:„'r (]', .a ca.se 
'Vlieic in Small Cause .lecree 

ttran.slemnl (n tlie oriffiiml side foe execu- 
tion}, nnmoveaiile property was sold and 
an application was made iiii ler section lllOA 
ot file ^ Civil IVoeediire Code to .set it 
aside The learnod Judges held that an 
appeal lay against an order passed on such 
an application hut that a second appeal 
1 ' not lie. I hat case has, tlierefore, no 
application. In the pre.sent ca.se the order 

in e.xecution was pas,sed by the Small Cause 

Court on its Smalt Can.se side and section 

-i of the Provincial Small Cau.se Courts 

Ac clearly barred an appeal against 

such an order and hence a revision 

petition lay under section 25 to this 
Court. 

On the merit.s we shall follow Yijmraglia. 
niln Naiihi y. Smiirasahi Naidu (8) and 

I" w Suhbu 

(4). Holding, therefore, that the 
b'dta memorandum, which mentions that 
it IS paid for notice to issue to the judgment- 
debtor under section 248 of the Civil 
Procedure Code, is an application to take 
a step-in aid of execution, we decide that 
the execution application is not barred 
by limitation and we grant the prayer 
of the execution application, reversing the 
order of the Suliordinate Judge with costs 

payable by the respondent to petitioner 
throughout. 

Petition nlloH'pd\ Application grafted, 

(3) 28 JI. 399. 

(4) 7 Iml. Cas. 859; (1910) M. W. N. 713; 8 M. L. T. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No, 689 oe 1912. 

April 12, 1915. 

Presenti-Ur. Justice Shah Din and 
Mr. Justice Chevis. 

GOKAL CHAND - Defendant 

Appellant 

versus 

NIADAR MAL— Plaintiff, and others 

Dependants — Respondents 

Limitation Act (IX of 1908), s, 28, Sch . I , scoje 
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of^S'ih'. cnncclhitlon of-Preiious suit by dt't\ndant 
,limi<scd os liDir.hnned— Subsequent suit, whether 
hnrmi by rcs judienta. 

TIio first Scliodiilo to the Limitation Act only 
provides periods of limitation within wliich suits must 
lie hroiitrht. It does not provide any period for 
dof(Mices. 

Tlio plaintiff bought a house sold by a llecoircr in 
r.rdcr to clear off certain debts and got possession of 
i( with the excei>tioii of 2 hf)thri>. The defendant 
'iio.l for the cancellation of the sale but the suit was 
di'm^^se(l as timc-barrcd. The phiiutiff, then, sued 
!•' irct possCbsion of tlie kuihri.': 

Keb'. U) that the decision in the previous suit could 
not ba regarded as irsjudicata and the defendant 
was not precluded from impeaching the sale; 

(2) that the defence was not time-barred under 
Schedule I to the Limitation Act, nor under section 
28. as the dcfcmlaiit had boon in possession of the 
siiltjcct-iiiaUcr of tho suit. 

Second appeal from the decree of the 
Divisional Judge, Ambala Division, dated 
the 6tli February 1912. 

Mr. Sinidar Pas, for the Appellant. 

Hai ISahadur l*andit Sheo Nnrain, for the 
Respondent. 

JUDGMENT. — The late Dhani Ram had 
three sons, Bindraban, Munshi Ram and 
Gokal Chand, of whom the last named is 
the present appellant, (n 1908 Ghamandi 
Lai, etc., got a decree against Bindraban, 
.Munslii Ram and their sons for Rs. 2,727. 
Soon after the decree Udho Ram, who had 
been appointed a Receiver and had been 
authorised to sell certain property in order 
to clear off debts, sold a house belonging to ■ 
the brothers to Niadar Mai and with the 
sale money paid otf the decree holders. 
Niadar Mai got possession of the house with 
the e-Kception of two kothris which were locked 
up, and for these two kothris Niadar Mai 
lias now sued. Gokal Chand in 1911 sued 
the Secretary of State, Niadar Mai and 
others for cancellation of the sale effected by 
Udho Ram, but this suit was dismissed as 
time-barred. In the present suit brought by 
Niadar Mai for possession of the kothris 
Gokal Chand again resists the claim on the 
ground that the sale is not binding on 
him. The lower Courts have decided the 
case against him. So Gokal Chand appeals 
to this Court. 

The learned Divisional Judge holds that 
Gokal Chand, having failed to get the sale 
set aside within the period allowed by law, 
cannot impeach it now, 


We are of opinion that this decision is 
incorrect. The matter in dispute certainly 
cannot be regarded as res judimtaf for 
nothing was decided in the former case which 
was dismi.ssed simply on the score of 
limitation. And as to the defence in the 
present case being time-barred, we note that 
Gokal Chand Is not the plaintiff in this 
case and the 1st Schedule to the Limitation 
Act only provides periods of limitation 
within which suits must be brought. It 
does not provide periods of limitation for 
defences. Section 28 of the Limitation Act 
is also no bar, as that section merely 
provides that at the determination of the 
period allowed by law to any person for 
instituting a suit for possession of any pro- 
perty his right to such property shall be 
extinguished. This, however, is not a casein 
which Gokal Chand has been out of 
possession for a period exceeding that 
which the law would allow him for 
bringing a suit to recover possession. 
On the contrary, it appears that Gokal 
Chand has all along held possession, or at 
least part possession, of the two kothris 
which are the subject-matter of this suit. 
Plaintiffs are now seeking to dispossess 
him and they must prove their right 
to do .so. 

We accept the appeal and remand the 
case to the District Judge under Order 
XLI, rule 23, for decision on the merits. 
Stamp on appeal to this Court will be 
refunded. Other costs of this appeal will 
be costs in the cause. 

Appeal accepted] Case remanded. 


MADRAS HIGH COURT. 

FULL BENCH. 

Letters Patent Appeal No. 61 op 19J5. 
November 10, 1915. 

Present: — Sir John Wallis, Kt., Chief Justice, 
Mr. Justice 8adasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 

POTHl NAIOKEN, mi.nor, by iiis next friend 
K. N. P. N. NARAYANASWAMI 
NAICKER— Plaintiff— Appellant 

versus 

K. NAGAMA NAICKER and others- 
Defendants -Respondents. 

Partliiou—Peed of pariition Uirning joint tenants intq 
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tenants~in‘Commony whethet compuhoi'ihj regisfyahlc 
Deed dealing with moveables and immoreobles, admis- 
sibilifg of, to prove partition of moveables— Iii^enfioii 
of parties— Contract, part of, unenforceable—Contract, 

validity of. 

A deed of partition between two members of a 
joint Hindu family, which has the effect of causing 
the immoveable properties held by the co-parcenors 
as joint tenants thenceforward to be held by tliera ns 
tenants-in common, cannot affect such immoveable 
properties or be received as evidenco of any trans- 
action affecting it unless it is registered, [p. 487, 

col. 2.] ^ 

Tn order to make a deed of partition which deals 
also with moveables admissible to iirovc a partition 
of the moveables only, it should clearly appear 
that it was the intention of the parties to partition 
the moveables apart from the immoveables, fp. 
488, col. 1.] 

When there is an entire contmet and part of it 
cannot be enforced, the whole goes, though 
it is otherwise when an instrument contains two 
or more distinct contracts which are severable, [p. 

487, col. 2.] 

Johnson v. Johnson, 3 Bos. & P. 162; fi R. R. <3C; 
121 E.n.S'di Mayfield X. Wadsley, (1824) 3 B. it C. 
357: 5 D. & R. 224; 3 L. J. (o. s.) K. B. 3; 107 E. K. 
IQQ', Green y. Saddingfon, {'Sol) 7 El. & Bl. 5' 3; 3 
Jiir. (N. s.) 717; 0 W. R 593; 119 E. U. 1333; 1 0 

R. R 608, referred to. 

Thandavan v. Valliamma, 15 M. 336; 2 M. L. J. 130, 
distinguished. 

Appeal, under .section 15 of tlie Letters 
Patent, against the judgment of the Hon’ble 
• Mr. Justice Pahkaran Nair and the Hon’ble 
Mr. Justice Oldfield, in Appeal Suit No. 119 
of 1912, reported as 28 Ind. Oas. 625, pre- 
ferred against the decree of the District 
Court of Madura, in Original Suit No. 12 

of 1910. 

l^lr. A, Krislinasu'avn Aiyar, for the Appel- 
lant, 

Messrs. S. STinivasa Aiyangar and G, 

S. Ramachandra Aiyar, for the Respondents. 

JUDGMENT. 


Wallis, C. J.— This suit -was brought 
by the minor plaintiff to question an alleged 
partition under Exhibit III between himself 
and his paternal uncle Subba Naick in the 
year 1907. The District Julge dismissed 
the suit and on appeal his decree was 
affirmed under section 98 ' 2) of the Code 
of Civil Procedure in accordance with the 
judgment of Sankaran Nair, J., Oldfield, J., 
differing and being of opinion that at any 
rate as regards immoveable property, Ex- 
hibit III was inadmissible in evidence for 
want of registration under section 49 
of the Indian Registration Act. The 
plaintiff appealed under the Letters Patent 
and after carefully considering the case 


we agree with Oldfield, J., that Exhibit 
III in the language of .section 17 (1) 
of the Act operates to create a 
right, title, or interest, of the value of 
one hundred rupees or upwards to or in 
immoveable property. The material portion 
of the document i.s as follows: *As we 
have, in the presence of the uiuleriiientioned 
panchayntdars, divided, into eipial moieties, 
the cash, niovcaiilos and iinmovcahlos. Court 
decrees, etc., of which we are now pos.se.ssc‘d 
valued at lls. 80,000, our connection .shall 
hereafter be only by redationship, hut we 
shall have no monetary connection in 
respect of these properties: ' We think 
this has the effect of causing the immove- 
able properties theretofore held by the 
co-parceners as joint tenants thenceforward 
to be held by them as tenants-in-common, 
under .section 49, therefore, Exhibit 111 
cannot affect such immoveable property or be 
received as evidence of any transaction 
affecting it. 

The further question then arises whether 
Exhibit III is adm ssible to prove a parti- 
tion of moveables only It has been held 
as regards the Statute of Frauds that the 
Statute operates to prevent an action on a 
contract though part of the contract may 
not be within it. Leake on Contract (3rd 
Edition), 252, and Parsons (9th Pldition), 
Volume IF, page 674, citing Johnson v. 
Johnson (1) and Mayfirhl v. Wndsley (2). 
See also Green v. Saddingfon (3). The prin- 
ciple laid down in these cases w’ould appear 
to be that when tliere is an entire contract 
and part of it cannot be enforced, the whole 
goes, whereas it is otherwise when an 
instrument contains two or more distinct 
contracts in which case they are severable. 
In Thandavan v. Valliamma (4), it was 
held in a case somewhat similar that the 
contract as regards the partition of immove- 
ables might be severed from that as regards 
moveables, but in that case the contract 
contained separate provisions as to each. 
In the present case on the whole, I have 
come to the conclusion that there is not 
sufficient justification for treating Exhibit 

III as consisting of t\vo nr more .separate 

(1) 3 Bos. & I*. 162; 6 R. R. 736; 127 E. R. 19. 

(2) ( 824) 3 B. & C. 357; 5 D. & R. 224; 3 L. J. 
(o. s.) K. B. 3: 107 E. R. 766. 

(3) (1857) 7 Bl. & Bl 503; 3 Jnr. (x. s.) 717; 5 W. 
E. 593; 1)9 E. R. 1333; 110 R. R. 698. 

(4) 15 U. 336; 2 M. L. J. 130. 
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Contracts, As pointed out by Parsons, 
Voinme il, page 07;3, the question ultimately 
turns on the intention of the parties, and I am 
not satisfied that there was any intention that 
tiie moveables should be partitioned apart 
from the immoveables. For these reasons 
1 would allow the appeal and give judgment 
for tlie plaintiff with costa throughout, set 
aside the decree of the District Judge and 
remand the case for disposal as regards 
prayers {dl and (c) of tlic plaint. 

Saoasiva An'Aii, J. — I agree. Mr. S. Sri- 
nivasa Aiyangar, for the respondents, further 
contended that the unequivocal declaration 
by Subb.a Naicken in tiie unregistered deed 
bj.vhihit in effected a division of status 
between him and the minor plaintiff. But 
after a consideration of all the circumstances 
of this case 1 think that the right view to 
take is that the deceased Subba Naick 
did not intend such a division in status to 
tiike place without the deed itself simultane- 
ously taking effect as a valid division deed, 
in other words, he never contemplated a 
division of status unless and until the deed 
iKself is legally capable of effecting such a 
division. J, therefore, am unable to uphold 
that contention of the respondents’ learned 
Vakil. 

SESiiA'iiiii Aiv.viq J. — I agree and ha\e 
nothing to add. 

Appeal allowed . 


LOWER Bl’RMA CHIEE COURT. 

ScEciAr. Sei'ON'd Civil Aiteal No. 160 

OF 1915, 

July 16, 1915. 

Presenti^llv. Justice Parlett. 

MI AMINA AND OTHERS— Plaintiffs — 

Appellants 

versus 

KARAM ALI- Defendant— Respondent. 

Pi'C-emplion right, I'.irrcisr (if—Mnhiniimntlnu Lom- — 
( log on Ironsjcr — Intrixhirtiiin in jhtnnn Kifitifif anil 
jnsticc—Bnniia Lair.'i Art (Kill of lb%), s. IH. ‘ 

Iho exercise of the riglit of pre-eiiijition in eon- 
formity with the Muhainniathm Liov i.< geiierallv 
iiiU'crse to public interest and file iiilmiiii.srriition of 
justice and eipiity does not refjnire its introduction 
ill Burma. Ip. 4bS, col. 2.] 

i’he right of pre-emption under the Midmmniadnn 
baw must be exercised with the utmost prompti- 
l»fl<*. [p. ‘IfiD, col. 2. ' 

Appeal against the judgment and dtcree 
of the District Judge ofAiakan. dated the 
16th July 191 5, in Civil Appeal No. 3 of 1915, 


reversing those of the Sub-Divisional Court of 
Eyauktan in a suit for exercise of a right 
of pre-emption of an adjoining land. 

Ur. S. M. Bose, for the Appellants. 

JU DGMENT.— The appellants are the 
heirs and legal representatives of Kurban 
Ali, who sued to enforce a right of 
pre emption over a hou.se and site sold by 
Abdul Aziz to Karam Ali, he being the 
owner of adjoining property. The Sub- 
Divisional Court granted a decree against 
which Karam Ali appealed, one of his 
grounds being that the claim for pre-emp- 
tion of an adjoining land is not governed 
by section 13 of the Burma Law.s Act. The 
Divisional Court held that as no question 
of succession, inheritance, marriage or caste, 
or any religious usage or institution arises, 
Jlnharamadan Law was not applicable under 
that section. The correctness of the view 
that section 13 (1) is inapplicable, is not 
contested in this appeal, but it is contended 
that under clause (3) the claim to 
pre-emption should in this case be dealt 
with in conformity with Muhammadan Law 
as such a decision would be according to 
justice, equity and good conscience. Two cases 
are cited both from Allahabad and neither 
of very recent date. [Uusnmmaf Chundo v. 
Hakeem Alim-ood-deen (1) Gohind Bayal 
V. InajjatuUah (2).] The latter of 
these by no means impresses me with the 
view that to introduce into this country 
the clog upon transfer involved in the 
Muhammadan Law of pre-emption would be 
to further the ends of justice and equity. 
On the contrary, 1 feel strongly, as was 
said ill Hmntf Reza v. Umbut Khyr Bihee 
(3), that the result of the exercise of this 
right is generally adverse to public 
interest. The fact that 1 am unable to 
find a single reported case where the right 
has been recognized by the Courts of 
Burma confirms me in my view that the 
administration of justice and equity 
does not demand its introduction. I, 
therefore, dismiss the appeal. I may add, 
howevtr, that had ray decision as to the 
Law applicable been different, the suit 
would still have failed on another ground. 

(1) UX. W. P. II. C. R. 2^, 

(21 7 .\. 775; A. W. N. (18S5) 228, 

(H) 8 W. H. 309. 
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llie right of P"e eaiption unijr Mjliani 
madan Law must be exercised with the 
utmost promptitude [ BuLku//, Ram Gucnki 
V. Ramlhan Chnwlhnj and Deo Nandan 
ret- had V. Emndhari (Vmodliri/ (4)] and 
>t IS quite impossible to hold that that 
eondition was fulfilled in this case. The 
respondent had admittedly been in pos- 
session of part at least of the property 
tor more than a year before the suit 
was filed, and though the suit was held not 
barred by limitation as it was I nought 
within a year from the registration of 
the deed of sale sought to be imoeaehed, 
yet It was not brought till nine 'months 
after the registration, a delay which 
especially m view of plaintiffs’ knowledge 
as a neighbour of respondent’s prior posses- 

Sion IS fatal to Iiis claim. 




(-/ tl.ui tif having I, eon adiiitli 

cafed an tnil all lu's properfr having- 

u'.-itetl m Hi'i OH.'ial Assiirnoe beftm? the sale to the 
lUeiulant, th- O.hna! A.ssiirij.- ^vas a ueeessarv party 
to all i.rotvchn-is nn'‘fiinLr pn.periv and n safe 
ho d uithn.it Ins h,. in- hnni-lit on , i,; ’iwnrd ivas 
not im d.n- aiul dni nni .-..nvey any (hie. ^p. 4 <) 0 , 


(i) ^',0 J.OO 0- r A r. dismissfiii. 

L.T. m ■ ^ 


^ madras high court. 

Second Civil Appeals ffos. 1699 and 1700 

OP 1914. 

November 26, 1915. 

Present: -Justice Sir William Ayling Kt. 

Abdar Rahim. 

DEYARAJA AIFANGAR-Depenoant- 

Appellant in iioth 

versus 

In S. a. No. 1699 of 1914 
TIRDMALASAMI NAIUL' -Plairtifp- 

Respondent. 

In S. a. No, 1700 op 1914 
BODICHETTIAR-Plaintipp- 

Resfondbnt. 

ExcaihoH-Assigiiment of morUjage decree frawhi 
lently, eiect of- -Sale in wt i- 

tZ Z iniZnUiJlZl 

^ */ necessary party. 

ihJ ‘f ?i. **' certain property on 

the strength of the plaintiff havin/ purchased 

it from the Official Assignee in execution of^ i money- 
decree against the insolvent, it appeared that the 
defendant purported to hjive purchased the same 
property sometime before in execution of a mort<^acre. 
decree which had been fraudulently and collumvelr 
assigned to lam without consideration; ^ 

fleid ( 1 ) that the purchase of the defendant was 
not a bona fide one and gave him no title to the 
property; [p. 489, col. 2.] 


L. J, ., 00 ; 13 .\. L. J 153; 43 C. 73 i P. C.), followoil. 

Second uppeuls, re.spectively, against the 
decrees of the District Court of Cliinglepnt 
in Appeal Suits Nos. 36 and 37 of 1913 pre 
ferred, respectively, against the decrees of the 
Court of the Diyrict .Mnnsif of Tirnvalur, n 
Original Suits Nos. 34 and 35 of 1912. 

Mes.srs. 7'. Rnngachariar and C. Ram- 
nmha Chanar, for the Appellant, 

iMessr.s.^ A, A. (hrindamgharn Ahjar and 

A. -y uunnmm-ami A/gar, for the Re- 
■spomlents. 

JUDGMENT. 

In SEC 0 .VD Appkal No. 1699 op I 914 . 

I he plaintiff has instituted this .suit to 
recover certain property from the defendant 
on the strength of his purcliase from the 
Official Assignee of Madras, who was in 
pos.se.ssion of the properties of the judg- 
ment-debtor. The purchase was in execn- 

1907 Tfi was made in 

1907. The defendant purports to be an- 
other purchaser of the same property and 
his purchase was sometime in 1904 He 

ne daf Of a mortgage .decree 

The date of the decree is 12th August 1898. 
The owner of the property Anandalwar was 

adjudicated an insolvent on his twn appli. 
cation on the 6th January 1902. The sale 

Irl”"’ defendant par 

chased was bronght about after Anandalwar 

had become an insolvent and his property 

the Offi i I a’ Bnt 

the Official Assignee was not made a party 

to the proceedings in execution. Roth the 

upon the evidence 
that the purchase of the defendant was not 

a 6ona fide one, that the mortgage-decree a 

the time he obtained the assignment of 

R had been satisfied and that the assign- 

and ““®'de''u*ion and collusive 

and that therefore, the purchase gave no 

title to the defendant. It is perfectly clear 

upon the evidence that Anandalwar, the in- 

solvent, had entered into several fraudulent 
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t,„nR',ctions in order to defraud his creditor.s 
and it is also well established that^ the de- 
fendant was a friend of his, and assisted him 
in many of these fraudulent transactions. 
There fa the important fact that both in the 
oriffuial schedule and in the amended sche- 
dule the insolvent did not mention that 
there wa.s anything due under the mortgage- 
decree It is true that an application was 
.subsequently filed by the original decree- 
holder, in which be claimed that there was a 
balance of Rs. 370 and odd still due. But 
if as a matter of fact the decree was un- 
satisfied at the date of the alleged assign • 
ment to the defendant, nothing wa,s easier 
for the defendant than to have gone into 
the witness-box, and deposed to the fact 
tlmt tliere wfi.s balance due and that he 
actually paid that amount to the decree- 
holder. He has not chosen to go into the 
witness-box and he was the best person to 
prove that as a matter of fact he paid the 

consideration for the assignment or that the 

decree was unsatisfied on the date of the 
assignment. Under the circumstances, it is 
not possible for us to say in second appeal 
that there was no evidence to show that the 
transaction which resulted in this purchase 
of the defendant was a fraudulent and collu- 
sive one and that the decree was, as a matter 
of fact, satisfied before the assignment. If 
then the defeiidaiit knew of it and took 
the assignment without paying any con- 
sideration with full knowledge that the 
decree had been paid ('ft', it could not be 
contended that the purchase conveyed any 
title That is sufficient to dispose of the 
second appeal. But there is also another 
chjectioii to the validity of the defendant s 
purchase. And it is his failure to bring on 
record the Oflicial Assignee in the execution 
proceedings. When Anaiidalwar was ad- 
iudicated an insolvent, all his rights in the 
properties became vested in the Official 
Assignee and it was certainly the duty of a 
decree-holdor, whether of a money-decree 
or a mortgage-decree, proceeding in exe- 
cution against any property which belonged 
to the insolvent, to bring on record the 
Official Assignee who was the person in 
whom all the rights of the properties had 
become vested. The result of his failure 
to bring on record the Official Assignee 
ipust be taken to be that the sale in execu- 
tion cannot bind him. This is clearlj 


dedncible from what is laid down by their 
Lordsliips of the Privy Council in the case 
reported as Rngnnath Das y. Sundar Dan (1). 

At page 155 their Lordships say dealing with 
the case of a raoney-decree-holder: **Their 

Lordsliips are of opinion that this sale was 
altogether irregular and inoperative. In 
the first place the property having passed to 
the Official Assignee, it was wrong to allow 
the sale to proceed at all. The judgment- 
creditors had no charge on the land and the 
Court could not properly give them such a 
charge at the expense of the other creditors 
of the insolvents”. This, of course, does 
not apply to the present case. But then 
they proceed to say: In the second place, 
no proper steps had been taken to bring the 
Official Assignee before the Court and 
obtain an order binding on him, and 
accordingly be was not bound by anything 
which was done. In the third place, the 
judgment-debtors had at the time of the 
sale no right, title or interest which could 
be sold to or vested in a purchaser, and 
consefiuently the respondents acquired no 
title to the property.” The last two pro- 
positions certainly bear on the present case 
and show that the defendant s purchase 
could not bind the Official Assignee, who 
was not brought on record in the execution 
proceedings. The second appeal will be 
dismissed with costs. 

Is Skcond Appi'Afi No. 1700 of 1014. 

Second Appeal No. 1700 of 1914 follows 
our decision in the above Second Appeal 
No. 1699 of 1914 and for the like reasons 
as are recorded in the judgment therein 
this second appeal will be dismissed with 
costs. 

Appf^als dismissed, 

(1) 24 Iiul. Cns. 304; 27 M. L. J. 150; 18 C. 
■\V. N. 1058; I L. W.5h7; 16 M. L. T. 353; (1914) M. W. 
N 147; 16 Bom. L. R. 814; 20 C. L. J. 555; ]3 A. L, J. 
154; 42 C. 72 (P. 0.). 
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CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree Ho. 596 

OP 1912. 

April 23, 1915. 

Present:~^Mv. Justice H. R. Chatterjea and 

Mr. Justice Mulliek. 

ANANGA MOEUH CHAKRAVLRTr and 

ANOTHER — Plaintiffs — Appellants 

« 

versus 

BEJOY CHANDRA DUTTA and anotheis 
- Deke.n'dants — Respondents. 

Uril Proceihtre Code (Act V of IQOSJ, 0. XU , 33 
AppcUnfe Court, imerr af—Suif agaiiisl tun ,H^nd. 
(nih^Bem-e i>r(njod for agoiusthoth or either of il, mi 

a‘''u appeal by plaintiff 

Apellate Court, power of to decree against otiwr 
defendant. 

Ill a suit against two defendants for contribntinn for 
arrears of rent realized from the l»laintiff,tiiep)ainiiff 
prayed tliat a decree may be jiassed against both 
the defendants or against either of them who mav 
be found to bp the true owner. Tlio first Cmn-t 
passed tiio decro(‘ against one defendant, who filed 

TwaT? ’ ^ r Court found thai 

it \s&3 tbe other defendant against whom ilie 

decree ought to have been passed and as tbe nlain- 

tifi had not appealed, dismissed the suit: 

Held, that under the circumstances the lower 

the other defendant and not dismissed the suit entirelv 
Ip. 491, eel 2. 1 

Appeal against the decree of the Suhor- 
dinate Judge of Pabna, dated the 5th 
December 1911, reversing that of the 

1st at Pabna, dated the 

i9th May 1911. 

Babus Mohini Mohan ChakravarU and 
Atnl Chandra Gupta, for the Appellants, 

Babu Jotindra Nath Lahiri, for the Re- 
spondents. 

JUDGMEHT.— This appeal arises out of 
a suit for contribution. The plaintiffs and 
some of the defendants were co-sharers in 
a 3ote the rent of which was in arrears, 
home of the co-sharer landlords obtained 
a decree for arrears of rent and attached 

the properties of the plaintiffs alone, where- 

upon the plaintiffs deposited the decretal 
amount in order to save their properties. 
They now sued the defendants for the 
proportionate share payable by them. 

The Court of first instance held that the 
defendant Ho. 1 was the real owner of a 
certain share in the jofe and that his 
■wife, the defendant Ho. 2, was merely a 
henamidar for her husband and accordingly 
gave a decree against the defendant Ho. 1 
alone. The defendant Ho. 1 appealed to the 
pwer Appellate Court, urging that it was 


' 1-0 1 


not ho but his wife, the defendant Ho. 2, 
who wa-' tlio real owner of the share and 
that he. therefore, was not liable for any 

share of tbe rent. The learned Subordinate 

Judge has found that the defendant Ho. 2 

was the real owner and ho lias reversed 

the decree of the Court of first instance 

ann dt.smissed the suit of the plainfiffs 

entirely. The plaintifi's Imve appealed to 
this Court. 

We are of opinion that the lower An- 
pellate Court is wrong in dismissing the 
au.t entirely. The plaintiffs prayed that a 
decree might he passed against both the 
defendants Nos. 1 and 2 or against eitlier 
of them who miglit be found to be the 
true owner; and wlien the Subordinate 
Judge found tliat it was not the defendant 
No. 1 but the defends i,t No. 2 wlio was 
the true owner, he ought to have passMl 
a decree agaln.st the latter although there 
was no appeal preferred by the plaintiffs 
who were the respondents before him. 

lat the Court had the power to pass a 
decree against the defendant No. 2 would 
appear from the provisions of Order XLI 
rule '^3, Code of ^ivil Procedure, which 
runs as follows: - The Appellate Court shall 
liave power to pass any decree and make 
any order which ought to have been passed 
or made and to pass or make such further 
or other decree or order as the case may 
require, and this power may be exercised 
by the Court notwithstanding that the 
appeal is as to part only of the decree 
and may be exercised in favour of all or 
any of the respondents or parties, although 
such respondents or parties may not have 
filed any appeal or objection. Illustration.- 
A claims a sum of money as due to him 
from^ X OP Y, and in a suit against both' 
obtams a decree against A. A appeals and 
A and 7 are respondents. The Appellate 

Court decides m favour of X. It has 

power to pass a decree against 7,” Here 

both the defendants Hos. 1 and 2 were' 

parties to the appeal and under the cir- 

cumstanees we think the lower Appellate 

Court ought to have passed a decree against 
the defendant Ho. 2. 


It is pointed out, however, on behalf of 
the respondents that the defendant No. 2 
set up certain payments alleged to have 
been made by her to some of the other 
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cn-sliftrer landlords, namely, Uraamoyee and 

Kanak Sundari, and that there was an 
arrangement under which the rent payable 
by the defendant Xo. '2 for her share of the 
hte was to be paid to these two ladies 
alone. Both the Courts below have dis- 
believed the story of this arrangement; and 

the question whether the defendant No. 2 
did pay any portion of the rent payable 
for the jote to those two ladies for their 
share of the rent was considered by the 

Court of 6rst instance and was found against 

the defendant, that Court having disbelieved 
the dahhilas produced by her in support 
of the said payments. On appeal, the lower 
Appellate Court has not come to any definite 
finding as to whether there was really any 
payment by the defendant No. 2 to these 

two ladies If there was really any payment 

to them on account of the rent payable 
for the jc/e, then the defendant No. 2 
would be entitled to get a proportionate 

reduction. 

Under the circumstances, we think that 
the decree of the lower Appellate Court 
should he set aside and the case sent back 
to that Court in order that it may deter- 
mine upon the evidence on the record 
whether any payment was made by the 
defendant No. 2 to the two ladies in re.spect 
of the rent payable for the entire jolf, 
whether the plaintiffs were liable for the 
share of the rent, it any, paid by the 
defendant No. 2 to those two ladies and 
obtained the benefit of such payment; and, 
it it finds these questions in favour of the 
defendant No. 2, then it will allow her a 
deduction to the extent of the plaintiffs 
share from the amount to which the plaint- 
iffs were found entitled under the decree 
of the Court of first instance. With the 
exception of the points stated above, no 

other question will be gone into by the lower 

Appellate Court. Costs will abide the result 
according to the success of each party. 

Appeal allowed-. Case remanded. 


LOWER BURMA CHIEF COURT, 

Civil Reference No. 5 of 1915. 

August 9, 19.5. 

Presenl:—Mr, Justice Ormond and 
Mr. Justice Tworaey. 

In re Jlajee MAHOMED HADY — 

Petitioner 

versus 

M. JOAKIM AND another-Respondents. 

Krecitthn of decree— Application for stuhiitituiion oj 
name— Decree, ralidiiy o', if can be impeaclted. 

Where an application was made for the substitu- 
tion of tlic petitioner’s name in place of the decree, 
holder with a view tu the execution of the decree: 

Held, that the (piesfion of the validir v of the decree 
did not arise in such a proceeding, [n. 193, col. 1.] 

Reference made by the Judge, Small 
Causes Court, Rangoon, under section 113 
of the Civil Procedure Code and Order XLVI, 
rule 1, for orders on the question. 

FACTS of the case appear from the 
following referring order of the Judge of 

Small Causes Court, dated 15th July 1915:— 

"Application is made by the petitioner 
fnr the substitution of bis name on the 
record in place of the decree-holders with 
a view to execution of the decree in this 
suit. 

The decree is for rent due and for 
compensation for use and occupation, and 
stands exactly on the same footing as the 
decree passed in Civil Regular No. 5631 
of 1914 of this Court. 

The decree, so far as it related to 
compensation for use and occupation, was 
set aside by tlie Chief Court in Civil 
Revision No. 153 of 1914 upon the legal 
ground that the Receivers, who were the 
plaintiffs in that suit and are the decree- 
holders in this, had no powers under 
their order of appointment except to receive. 
The order of appointment is the same, 
and if this legal objection is good in that 
suit, it must equally hold good in this, 
and tlie decree in this suit must for the 
same reason and to the same extent he 
legally had. In these circumstances, and if 
there is to be uniformity of decisions, it 
appears to me it would be wrong for this 
Court to execute such a decree or even to 
.sanction a step-in-aid of execution of it 
without first referring the matter to the 
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Chief Court for such orders as may be 
considered desirable. 

There are other suits I believe which 
stand on exactly the same footing; but 
I have not the references before me. 

I accordingly refer this application to 
the Chief Court under section 113 of the 
Civil Procedure Code and Order XLVI, rule 
], for orders as to whether it should be 
proceeded with and whether execution of 
the decree in its present form should 
thereafter issue, if and when applied for.” 

JUUGMhiNr. ' Hajee Mohamed Hady 
applied to be substituted for the Receiver 
who had obtained a decree. There seems 
to be no question that if the decree was 
good, the petitioner would be entitled to 
be substituted as decree-holder. The learned 
Judge of the Small Causes Court is 
apparently of opinion that the decree is 
bad and should not, therefore, be transferred. 
The application was one in execution and 
the question of validity of the decree 
does not arise. The answer to the reference 
is in the affirmative. 

lieference ansivered in the affinnafice. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 722 of 1914. 
November 30, 1915. 

Present;— Mr. Justice Coutts-Trotter and 
Mr, Justice Srinivasa Aiyangar, 

Ry. SlVAJI RAJAH SAIB and another 

Plaintiff’s Legal Representatives 

- Appellants 

versus 

The Reueivsu appointed by the 
COURT op the subordinate JUDGE 

OF TANJORB- Defendant 

Respondent. 

Madras Estates Land Act (I o/1908J, s 4 d (3)- 
Commutatton ofrent-Rafe, determination of. 

In determining the rate of commutation of rent 
a Court IS not justified in accepting the list of prices 

prepared by the Collector without further proof 
that these were prices actually prevailing in that 
locality during the year in question, [p. 493, col. 2.] 

Second appeal against the decree of the 

District Court of Tanjore, in Appeal Suit 

No. 27 of 1912, preferred against the 

decree of the Court of the Rovenue 


divisional Officer of Kumbakonam, in 
Summaiy Suit No. 112 of 1911. 

Mr. h. S. and ife.s^r.s. Grant and 

breatore.r, for the Appeilanty. 

Mr L. .1. Guilndafaghara Ahjar, for the 
Respondent 

This second appeal coming on for 
hearing on the JOth March 191.-i fche 
Court (Spencer and Coutts-Trotter/ JJ ) 
delivered the following 

o 

JUDGJJENT.— In the written statement 
the defendant stated that Rs. 1-6-0 was 
a a.r pr.ce per kahu of paddy. The 
Collector found that Rs. 1-6-0 was a fair 
rate. The defendant at the trial in that 
Court did not claim more. The District 
Judge has not given rea.sons for admitting 
additional evidence at the hearing of the 
appeal and he was not ju.sfihed in accepting 
the list of prices prepared in the Collector’s 
ortice without further proof that these 
were prices actually prevailing in that 

locality during the years in question. The 

Court of hrs instance had evidence before 
R from which It might have decided what 
was the actual average outturn in grain 
on the suit lands in Aduthorai, during the 
preceding ten years, e.veloding famine years 
as prescribed by section 40, clause (3) (a)’ 
of the Madras E.states Laud Act, and thus 

had no need to base its finding on the 
outturn of grain in the adjoining village 

of C ichitmrajapuram, although under clause 

(d) (h) the Court might have taken into 
consideration money-rents paid on lands 
of a similar description in neighbouring 
villages. VVe must call for a fresh finding 
on issue No 3 from the present District 
Judge on the evidence on record, the 
decision to be based on the considerations 
laid down in section 40 of the Act. 

The finding should be returned within 

one mouth of the re-opening of the District 

Court of Tanjore after the mid-summer 

recess. Seven days will be allowed 7Jr 

hhng objections to the finding of the 

District Court after notice of the return 

of the saM finding shall have been posted 
up in the High Court. 

In compliance with the order contained 
in the_ above judgment, the District Judge 
of Tanjore submitted the following “ 
FINDING.- * * * , 
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I record a finding, therefore, that the 
proper rate of rent is 125 halains 6| 
nuiralinh of hiruvai per veil for 1st crop 
and 62 hnlam.^ and 95* maraltak oi sambha 
per r/’// of 2nd crop on double crop lands 
and 68 knlnma lOiS viurakah of sambha per 
vi^li on single crop lands. 

The High Court has held, in the 
order of remand, that Rs. 1*6-0 is the 
proper price per kaJnui of paddy. I find, 
therefore, that the money-rent payable on 
commutation is Rs. 172 -9-8 per r',V for 
kiiruvai 1st crop and Rs. 86-5-2 per veli 
for sambha 2nd crop on double crop lands 
and Rs. 94-11-0 per veU for sambha on 
single crop lands, and return a finding 
accordingly. 

This second appeal coming on for final 
hearing this day after the return of the 
finding of the lower Appellate Court upon 
the issue referred to it for trial, the Court 
delivered the following 

JUDGMENT We accept the finding, 
the result of which will be that from 
fasU 1321 the tenant will have to pay a 
money-rent at the rate of Rs. 172-f^.S per 
reli for the first crop and Rs. 86-5-2 per 
reU for the 2nd crop in the case of 
double crop lands, and Rs. 94-11-0 per 
veil in the case of single crop lands. Each 
party will bear their own costs throughout. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1392 

OF 1914. 

July 27, 1915. 

Pmewf;— Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Richardscii. 

ABJAL MAJHI AND otheks-Plaintiffs— 

Appellants 

versus 

INTU BEPARl AND OTHERS— Defendants— 

Respondents. 

Cit’d Pioct'ditre t ode (Ad i oj lOOSj, 0. r. 93 
— Appeal hy plaidi^’ againd partial Accree- Xo appeal 
or co.s^-ohjedion by (lef< ndant -Appellate Coiut, 
■ivhethcr can dismiss suit evtirdy 
■ Order XLI, rule 33, of the Civil Procedure Coilo 
is vei-)' wideh' expressed but it is not to be applied 
80 as to enable a party litigant to ignore the oth^'r 


))rovisions of the Code or the provisions of Statutes 
like those which relate to limitation or payment of ‘ 
Court. fees. [p. 495, col. I . j 

Order XLt, rule 33, should be limited to those 
(•uses where as a result of the Appellate Court’s 
interferejice with tlie decree in favour of tho 
appellant, further interference is required in order 
to adjust the rights of the parties in accordance with 
justice, ciiuity and good conscience, [p. 495, col. 2.] 

In a suit for arrears of rent the plaintiffs claimed 
rent at the rate of Its. 3^.6.0ayear. Qhe defend- 
ants admitted that rent was payable at the rate 
of Its. 24 a year. The Court of first instance 
allowed the claim at the rate of Its. 24 a year. 
Tlio ])laintifFs ajipoaled against this decree. The 
defendants did not prefer an appeal, nor did they 
file a cross-objection The lower Appellate Court 
dismissed the entire suit: 

Held, tliat the lower Appellate Court was uot 
justified in dismissing tlic suit entirely on the appeal 
of the plaintiffs, [p. <195, cnl. 2 ] 

Held, further, that tho judicial discretion vested 
in the Court of Appeal below was not properly 
exercised, [p. 495, col. 2.] 

Appeal against tbe decree of the District 

Judge of Backergunge, dated the 19tli 

February 1914, reversing that of the 

Munsif of Barisal, dated the 24th Sep- 
tember 1913. 

Babu Abhiash Chunder Guha, for the 
Appellants. 

Babu Nakulesivar Muhherjee, for the Re- 
spondents. 

JUDGMENT.— This is an appeal by the 

plaintifF.s in a suit for arrears of rent. The 
plaintiffs claimed rent at the rate of Rs. 
34-6-0 a year. The defendants admitted 
that rent was payable at the rate of Rs. 
24 a year. The Court of first instance 
decreed the suit in part and allowed the 
claim at tlie rate of Rs. 24 a year. The 
plaintiffs appealed against this decree. 
The defendants 5vere satisfied with this 
decree; they did not prefer an appeal nor 
did they file a cross-objection as provided 
in the Code. But the District Judge on the 
appeal by the plaintiffs has dismissed the 
entire suit. The plaintiffs have now appealed 
to this Court and have argued that the 
District Judge should not on their appeal 
have deprived them of the benefit of the 
decree of the . Trial Conrt. In support 
of this contention, reliance has been placed 
upon the cases of Bangamlal v. Jhundn 
(1) and G'auga Dhar Muradi v. Banabashi 

■ (1) n Tud.'Cas. 640; 3-i L 32; 8 A. L. J.'lH. 
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Padhari (2). On behalf of the defendants- 
respondents, reliance has been placed upon 
rule 33 of Order 41 of the Code, which 
authorises the Appellate Court to pass any 
decree and make any order which 
ought to have been passed or made and 
to pass or make such further or other 
decree or order as the case may require. 
The rule further lays down that this 
power may be exercised by the Court 
notwithstanding that the appeal is as to 
part only of the decree and may be 
exercised in favour of all or any of the 
respondents or parties, although such 
respondents or parties may not have filed 
any appeal or objection. 

This rule is, no doubt, very widely 
expressed; but. clearly, it should not be 
applied so as to enable a party litigant 
to ignore the other provisions of the Code 
or the provisions of Statute, like those 
which relate to limitation or payment of 
Court-fees. Rule 22 of Order 41 of tlie 
Code provides that any respondent, who 
has not appealed from any part of the 
decree, may take cross-objection to the 
decree which he could have taken by way 
of ^ appeal, provided he has filed such 
objection in the Appellate Court within 
one month from the date of service, on 
him or his Pleader, of notice of 
the day fixed for hearing the appeal 
or within such further time as the Appel- 
late Court may deem fit to allow. Court- 
fee ad valorem is also required to be paid 
on the memorandum of cross-objection 
under Article, 1 Schedule I, of the Court Fees 
Act, 1S70. In the case before us, the 
defendants not only did not prefer an 
appeal against the decree of the Trial 
Court in so far as it was adverse to them, 
they did not file a memorandum of 
cross-objection. When the District Judge 
permitted them to contend before him 
that the decree against them should be 
discharged on the appeal preferred by the 
plaintiffs, he allowed them in substance to 
evade the provisions of the Civil Procedure 
Code, the Limitation Act and the Court 
Pees Act. We are of opinion that even 
if it be assumed that rule 33 is applica- 
ble to a case of this description, the 

(2) 24 Ind. Cas. 208; 22 C. L. J. 390. 


judicial discretion vested in the Conri 
of Appeal below 1ms not been properly 
exerciseil. \V<i may also observe that, as 
was pointed by Jenkins, C. .1., in Oanqa JJhar 
Jli/o'udi V'. BiiHdhft'iJit, Piulliiji'i ( 2 ), ordinarily 
rule 3 .^ should be limited to those cases where 
as a result of the A ppellateConri 's interference 
with the decree in favour of the appellant, 
further interference is reiiuired in order to 
adjust the rights of the parties in accord- 
ance with justice, equity and good conscience. 
This is the rule recognised in England under 
Order 58, Rule 4, Rules of Supreme Court, 
which furnished the basis for Order XLf, 
rule 34 of our Code [ itlorneij-nenernl v. 
Stmp^ion ( 3 ); Middhmns v. though 

a different rule was possibly recognised in 
earlier decisions [Rnuiut,-> v. Potcel (5); 
lla//5' V. Sf/'ucjf (6)]. If the course followed 
by the Court of Appeal below were 
approved, a party would be penalised merely 
because he had preferred an appeal against 
the decree of the Court of first instance. 
We cannot persuade ourselves to hold that 
this could have been the intention of the 
Legislature. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside and 
that of the Court of first instance restored 
with costs both here and in the Court of , 
Appeal below. 

Appeal allowed. 

(3) (1901) 2 Ch. D. 071; 70 L. J. Ch, 828; 80 h. T. 
325; 17 T. L. R. 768. 

(4) (1875 ■ 10 Ch. App. 230; 44 L. J. Ch. 476; 32 L. 

T. 105;23W. R.301. ’ 

(5) (1715) I P. Wms. 297 at p 299; 24 E. R. 397 

(6) (1851) 1 De G. A1.&G.240; 21 L, J. Ch. 713; 16 

Jur. 114; 42 E. R. 544; 91 R. R. 69. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 232 op 1914, 
September 1, 1915. 
Present:-^lv. Justice Batchelor and 
Mr. Justice Hayward. 
PIRAPPA MALS^APPA and another— 
Defendants — Appellants 
versus 


ANNAJI APPAJI iMAHOLKAR— 
Plaintiff — Respondent. 

DeWian Agriculturists' lUlief Act (XVII of 1879) 
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X. 72, oj'—rcr.<on\ incaiiiny of—Cou.<e of 

,irli<ni — .\ih'inilliirlst, bund r.rcnih’d hij — Suit fov re- 
{'uO'i'ij ”1' t'Oiid— ljiinitofion. 

Tlir word ‘jXTson’ in section 72 of the Dokkimii 
A-nicultiirists’ Relief Act is o(iiiivalent to the word 
‘defendiint’ which occurs in section 3, clause (>»•), 
of the Act. 


The words cause of action' in section 72 of the Act 
refer to the whole I)undle of material fa ts wliiclj it 
is incumbent u|)on a plaintiff to prore in order to 
establisli his case. 

The defendant's father e.vecuted a registered 
bond on the 19tli Jinie 1900 when the defendant was 
not bom. The plaintiff suixl for recovery on tlie 
bond in 1912. Tlie defendant resisted the suit as 
barred by limitation on the ground that he not 
having been born when tlie cause of action arose was 
not an agriculturist: 

Held, that the suit fell under section 72 of the 
Dekkhan Agriculturists' Relief Act and was not 
bamed bv limitation. 

r 

Second appeal front tlie decision of tlie 
First Class Subordinate Judge, Slu.lapur, in 
Appeal No. 11 of 191-1, reversing the decree 
passed by the Joint Subordinate Judge, 
Sliolapur, in Civil Suit No. 462 of 1912. 
ilr. D. A. Tidzapurhir, for the Appellants. 
Mr. P. D. for the Respondent. 

JUDGMENT.— The question raised in this 
appeal is one of some nicety upon the con- 
struction of section 72 of the Dekkhan 
Agriculturists’ Relief Act, a section whicli, 
as it seems to us, is somewhat unfortunately 
worded . 

The bond in suit is registered, and was 
executed on the 19lh June 1900. Ordinarily 
the period of limitation would have expired 
in 1907, that is, six years from the accrual 
of the cause of action in 1901. The suit was 
not filed till 1912, but it is sought to save it 
by virtue of section 72 of the Dekklian 
Agriculturists’ Relief Act, wln’ch, if it can 
properly be applied, extends the period to 
twelve years. The lower Appellate Court 
has upheld the plaintiffs contention on this 
point. 

It is now contended by Mr. Tulzapcrkar 
for the appellants that section 72 cannot be 
invoked in the plaintiff's favour, because the 
suit is brought not against the person who 
originally executed the bond in 1900, but 
against bis sous. It is, therefore, urged, 
following the strict words of the sec- 
tion, that this suit cannot be said to 
be brought against a person who, at 
the time when the cause of action arose, 
was an agriculturist in the named dis* 
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tricts. For, the argument runs, the cause 
of action arose in 1901, and at that time the 
persons against tvlibrn the suit is brought 
were not only not agriculturists within the 
named di.stricis, but were not in existence 
at all. That, no doubt, is a construction to 
which a rigorous adherence to the mere 
word.s of section 72 does lend some counten- 
ance, but it is not, we think, a construction 
which the Court ought to favour, if only 
out of respect for the Legislature. For, if 
we followed that construction, the result 
would be that a suit brought against an 
agriculturist father would receive the con- 
cession afforded by the section, but the con- 
cession would be refused if the suit were 
brought again.st the agrieulturi.st sons upon 
the death of the father; and a result so 
repugnant ought not lightly to be attributed 
to the Uegi.'jlature. Rather, we think, it 
must be taken that the word ‘person’ in sec- 
tion 72 is equivalent to the word ‘defendant’ 
Avhich occurs in section 8, clause (ic), that 
clause being referred to in the .section. 

It may also be contended with less vio- 
lence than Mr. Tulzapurkar’s argument would 
involve that the words ‘cause of action’ must 
be read in their proper sense as referring to 
the whole bundle of material facts which it 
is incumbent upon the plaintiff to prove in 
order to establish bis case. In such an in- 
stance as this, therefore, the cause of action 
as against the present defendants would be 
compounded partly of the fact of the execu- 
tion cf the bond and partly of the fact that 
the ^ present defendants succeeded to the 
liabilities of their father on his death in 
1909. In that view al-o the suit would fall 

within the scope of section 72, and plaintiff 

\yould be entitled to the extended limita- 
tion. 

On these grounds we think the lower 
Appellate Court was right, and the appeal is 
dismissed with costs. 

Appt^al (h'missed, . 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 257 op 1913. 

December 4, 1915, ' ’ 
P'iesent:—'Mr. Justice Rattigan and 
Mr. Justice Sliadi Lai. 

KALU AND OTuERs— Defendants— 

Appellants 

v(rsHs 

' itAL and another— Plaintiffs— 

Respondents. 

Jimtafion Ad (IXofmS),ss IP. U-}Wilatof 
pn!,t ei^nfs whether acl-nowlcdgmcnf—E.vcIudou of 
time ^Proof, necess^ayy. 

Recitals of past events cannot be constriiod fi’i 
ncknmviodgmonts of cxistins: liability, 'p. m, col 1.1 
Micre, tberefore, in a i)revious suit betu-cen the 
pajho.s tbe defendants in tboir written stateinent.s 
e \ recited that they had received a certain 
amount as earnest money and tlien said that the 
said amount Itad been more than re-paid bv deliverv 

Beld that there was no such aekimwlcclgmeiit of 
liability on the part of the clefenilanls as to extend 
the time under section 19 of the Limitation .\cf. [p 
49vS, col. l.| 

T ‘’I";;'/'? ‘n*’'’"' *"■ 3d C. 1047; 4 C. 

V Ja’ ? mT' L- ^ '30i 10 C. W, 

fp r f 911 1 lo- ■'? 3- 300 

(r. .); 3.T I. A l6o, distinguished. 

Chetft\ 20 

M. 23.1 ;Sho,UIeera Sahib v. Sheiic Xainnr Luhbau 

3/nrcnyflr, 21I. d. Cas.30:('913) M. W. N.6«2- 25 
M. L. J 259 at p. 2f)I ; Wngnn Lnl 'v. Mon^a RaL, 18 
A. 384 atp. 3^5; A. \V. N. (1896) lOi, followed. 

A person who claims an exclusion of time durino' 
which a former proceeding was pending must prove 
wo things, fird, that he had prosecuted the former 
proceeding with due diligence and, secondly^ that tlie 
former Court had been unable to entertain it from 
detect of jurisdiction or other cause of a like 
nature, [p. 498, col. 2; p. 4 9. col. 1.] 

here, therefore, each of the two plaintiffs in a suit 
came into Court originally to sue separatelv in 

respect of a contract which gave them a joint but 

not a several right and their error was pointed out 
to them and they were given every opportunitv of 
rectifying it ; but they elected to proceed with their 
suits as then framed, and by the time they were 
dismissed on the ground of non- joinder the period of 
limitation liad expired: 

Held, that the plaintiffs had not exhibited that 

degree of diligence which alone could entitle them to 

the benefit of section 14 of the Act. [p. 499, col. 1.1 

Ram Chand v. Shadi Ram, 19 P. R. 1888, fol. 
lowed. ’ 

Second appeal from tlie decree of the 
Divisional Judge, Gujranwala Division, dated 
the 29th October 19l2, modifying that cf 

Gujranwala, dated the 
29th March 1912, decreeing the claim for 
Rs. 750. 

Mr. Oertelf for the Appellants, 
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Lala Jian.u Kami, for the Respondents. 

JlDGMKNl, — I'iie sole question before 
us on this second appoai from the decree 
of the Divisional Judge is whether the plaint* 
iffs suit was barred by limitation on the 
date of its institution in the Court of the 
Murisif, lstCh.s.s. The claim was based on 
the allegation that the defendants, li in 
number, agreed by one and the same docu- 
ment, dated 'IhtKnfak Snmhat 1964 (L e 
6th_ November 1907). to .sell the wdiole of 
their cotton crop of certain season to the two 
plaintiffs at a specified rate. The sum of 
Rs. 1,000 was advanced in two instalments 
to the defendants who undertook to deliver 
the crop at the end of the season. One 
defendant, Arura, admittedly dplivered 250 
maunds of cotton at the time agreed upon 
and plaintiffs state that tliey .settled matters 
with him and have no further cause of ac- 
tion as against him. The other defendants 
however, failed to deliver any cotton and 
plaintiffs accordingly sue to recover Rs. 750 
being the balance of the earnest money after 
allowing 250 maunds delivered by Arura and 
for interest. The claim was decreed except 
as regards interest by the Munsif against all 
the defendants but the Divisional Judge on 
appeal held that the claim was barred as 
against two of the defendants, Taja and 
Dulla. In all other respects the Munsif’s 
decree was upheld. 

It is admitted that the plaintiffs’ suit as 
now brought must be held to be barred by 
time, unless (!•) the written statement signed 
by'all the defendants except Taja, DuIIaand 
Arura, and filed in two separate suits pre- 
viously brought by the plaintiffs separately, 
can be held to contain an acknowledgment 

of liability within the meaning of section 19 

of the Limitation Act, 1908, or (2) the plaint- 
iffs can be held entitled to an extension 
of time under section 14 of the said Act. 

As regards the firnf point, we are unable 
to agree with the lower Appellate Court that 
at the time when the written statement 
was filed, it contained any acknowledgment 
of a liability then subsisting. Paragraph 3 
recited a past event, namely, that Rs. 1,000 
had been taken by defendants as earnest 
money, and paragraph 4 proceeded to set out 
that the said sum bad been more than re- 
paid by delivery of cotton to the value of 
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Rg. 3,000, We find it difficult to understand 
how a statement of this kind can be con- 
strued into an admission of then existing 

liability in respect of the Rs. 1,000. In 
Maniram Seth v. Seth Biip Chand (1) their 
Lordships of the Privy Council held that an 
admission by defendants that a sum of 
money had been received by them and that 
there were open and current accounts be- 
tween their creditor and themselves amounted 
to an acknowledgment that they were liable 
to pay the amount received by them if, upon 
taking accounts, it were found that they 
were indebted to that extent to the creditor. 
In the present case there is no admission 
that open and current accounts were in ex- 
istence between the plaintiffs and the de- 
fendants at the time when the written state- 
ment was filed, nor is there any admission 
from wliich a liability to pay the sum of 
Rs. 1,000 can be implied. In our opinion 
the decisions of the ^ladras High Court re- 
ported as Periavenkan Udaya Tovar v. Suh- 
ramanian Chotti (2) and Shaik lleera 
Sahih V. Shaik Kainar Luhhay Marcayar (3) 
are authorities directly in point and sup- 
port the view that we take. As observed 
by Edge, C. J., in Hingan Lai v. Munsa 
Uam ( 4 ) if mere recitals of past events are 
to be construed in cases such as the pre- 
sent into acknowledgments of existing lia- 
bility, defendants will be exceedingly reluc- 
tant to file written statements and will in 
any case see that they are as bald and as 
brief as they possibly can be. 

We accordingly hold that there is no such 
acknowledgment of liability in this case on 
the part of the defendants as to extend the 
time under the provisions of section 19 of 
the Limitation Act. 

The ne.ii question is whether plaintiffs 
are entitled to an exclusion of time under 
section 14 of the Indian Limitation Act. 
Admittedly the contract was made in favour 
of Mehru Mai and Larka (who are errone- 
ously described by the Divisional Judge as 

(1) 33 C. 1047: 4 C. L. J. 94; 8 Bom.L. R. u01:2 N. 
L. R. 130; ]0 C. W. N. 874; 1 M. L. T. 199: 3 A. L. J. 
523; ]fiM. L. J.?00 iP. C.); 33 1. A. 165. 

(2) 20 M. 239. 

(3) 21Iud ras.3r;25 M. L. J. 269 nt p. 2G1 
(1913) M.W. N. 682. 

(4) 18 A. 384 at p. 385; A. W. N. (1896) 101. 
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father and son) jointly, but on the 7th of 
July 1908 Mehru Mai as sole plaintiff sued 
to recover one-half of the earnest money paid 
by himself and Larka to the defendants. 
The latter in the written statement filed by 
them took as the«r first objection the plea - 
that the contract being in favour of Mehru 
Mai and Larka jointly, it was not competent 
to Mehru Mai to bring the suit in his own 
name. Larka when examined stated that he 
would not join Mehru Mai as a co-plaintiff, 
but subsequently in November 1910 he 
brought a separate suit as .sole plaintiff and 
in it sought to recover the other half of the 
said earne.st money. In his suit also the 
objection was taken by defendants that 
Larka could not sue alone in respect of the 
joint contract, but his replication was that 
the contract was not joint and he refused 
to implead Mehru Mai as a co-plaintiff. 
As a result the plaints in both suits were 
rejected on the ground of non- joinder. There- 
after Mehru Mai and Larka brought the 
present suit as co-plaintiffs hut, as we have 
pointed out already, the claim had become 
time-barred before its institution and the 
only (luestion which we have now to decide 
is whether in- the circumstances above set 
forth, plaintiffs can be said to have been 
prosecuting “with due diligence” another 
civil proceeding founded on the same cause 
of action and prosecuted in good faith 
in a Court which from defect of 

jurisdiction or other cause of a like nature 
was unable to entertain it. Upon the 

view that we take, it is unnecessary to con- 
sider whether non-joinder of parties comes 
within the purview of explanation (m) of 
section 14 of the Limitation Act of 1908. 
In our opinion, plaintiffs cannot be said to 
have prosecuted the previous proceedings 
with due diligence. In Bam Chand v. Shadi 
Bam ( 5 ) it was held that plaintiffs can- 
not he held to have hena fide prosecuted a 
case with due diligence when there was 
such a pii^pable flaw in their plaint that 
it had to he dismissed because it failed to 
disclcse a cause of action and further, that 
the person who claims an exclusion of time 
during which a former proceeding was 
pending must prove two things, that 
he lad prosecuted the fcimer proceedings 


(5) 19 P. R. 1888, 
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with due diligence and, secondly^ that the 
former Court had been unable to entertain 
it from defect of jurisdiction or other cause 
of a like nature. In the course of their 
judgment the learned Judges remarked- If 
a plaintiff rushes into Court with a plaint 
which discloses no cause of action, or corn- 
plains of the infringement of a right which 
has not yet accrued to him, and his suit is 
dismissed in consequence, he cannot with 
justice say that it is owing to a defect of 
jurisdiction on the part of the Court, or other 
cause of a like nature, that it has refused to 
entertain it. He has in reality only himself to 
blame for the unfructuous result of his litiga- 
tion, and if he has exhausted the period of 
limitation in fighting such a case through a 
series of Courts, until he is finally set right 
by the highest Court of Appeal, he can hardly 
expect to have his wrong-headedness accepted 
as proof of diligence.” So in the present case 
each plaintiff came into Court originally to 
sue separately in respect of a contract which 
gave them a joint but not a several right 
and their error was pointed out to them and 
they were given every opportunity of rectify- 
ing it. They elected, however, to proceed 
with their suits as then framed and by the 
time that those suits were decided the 
period of limitation had expired. It is im- 
possible to hold in these circumstances that 
the plaintiffs exhibited that degree of dili- 
gence which alone could entitle them to 
claim the benefit of section 14 of the Act. 

We must accordingly hold that the 
present suit is barred by limitation, and 
accepting the appeal we dismiss plaintiffs’ 
claim with costs throughout. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Oriciinal Decree No. 493 

OF 1908. 

August 15, 1915. 

P?-csen^:— Justice Sir Asntosh Mookerjee, Kt., 
and Mr. Justice N. R. Chatterjea. 
AKIMANNESSA BIBl and others— 
Dependants — Appellants 
versus 

BEPIN BEHARI MITTER^Plaintiff— 

Respondent. 

Civil Procedure Code (Act V of 1908j, O.JLI,r. 
33, applicahility ofSuit partly decreed- Appeal by 
defendant— No appeal or cross-objection by plaintiff— 
Leave to withdraw irom suit^ if allowable^ 


Order XLI, rnlo 3.3, must be c.iuf ionsly apiillnl 
and should not be permitted (olio invoked in f-ivoiir 
ofaliligani sous to enable him to evade the pro- 
visions of other Stafiilo^. r. o,, the rjiniitation Act 
and the Court l-'oes Act. [p. oOO, col. I.] 

A suit for rccovc'iT of possession of land on 
declaration of title was d<’crced in purr. Tlio defend- 
ants appealed a^oiinst th-’ d' cree iti .<;o far as it 
was adverse to (hem. Tim piiiintilf luotlior jn-eferred 
a cross-api>eal nor prc.-'enii'(l a mtonorandiim of 
cross-objection.*. On the a|)pcal comiii''’ up for lioaring 
a local investigation was ordere<l. After the investi- 
gation the appeal came up for tinal disposal. After 
the arguments on behalf of the appellants had been 
concluded and while the aigumenis on bclialf of ti.e 
plaintiff-resfHiudent were in ))r(tgress, an apj'licatitm 
was made on behalf of the plaintilT to withdraw from 
the suit with liberty to bring a fresh suit ii]ioiitlic 
same cause of action: 

Uchly that leave under Order XLI, rule 33, of the 
Civil Procedure Code, 1908, ouglit to Ije granted 
with respect to that portion of llie plaintiff’s claim 
which had not been decided adversely to liim, in- 
asmuch as the ]>lainlifT did not ask for a relief 
wliich had hej'ii denied lo him bv thi' Cmirt bohov 
but lie merely sought to be relieved fiom the ])nsili(m 
of embarrassment in which ho liad hern jdaced by 
the decree of the primarv Court, [p. .jOO, col, 2; pi 
50I,coI. l.J 

06itc»-d»ctHm.— Whcrca plaintiff lias obtained a decree 
for a portion of his claim and has njtpealed for 
relief in respect of the remainder, the did'endant, wlio 
lias not taken the statutory steps to assail the decree 
in so far as it is ailverse to liim, should not be 
allowed to contend tliat not only the appeal by tlio 
plaintiff but the entire suit should be dismissed, [p. 
600, col. 2.] 

Appeal against.tbe decree of the Subordi- 
nate Judge of Bari.sal, dated the 8tli Jatinary 
1908. 

Bahus Dicarka Nidh Chal.rabarti and Jbnnes 
Chunder Sen^ for the Appellants. 

Babus Mahendra Nath Ray, Baranasihasi 
Mukkerjee and Hari Charon Qangooly, for the 
Respondent. 

JUDGMENT. 

Mookerjee, J. — This is an appeal in a 
suit for recovery of possession of land on 
declaration of title. The Trial Court 
decreed the suit in part. The defendants 
have appealed against the decree in so 
far as it is adverse to them. The plaint- 
iff has neither preferred a cross-appeal nor 
presented a memoiandumof cross-objections; 
On a previous occasion, a Division Bench 
of this Court directed a local investigation. 
That investigation has now been made 
and the appeal is before us for final dis- 
posal. After the arguments on behalf of 
the appellants had been concluded and 
while the arguments on behalf of the 
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respondent were in progress, an application 
was made to ns on behalf of the plaint- 
iff for leave to withdraw from the suit 
with liberty to bring a fresli suit upon 
the same cause of action. This application 
has been opposed by the appellants on 
two grounds, namely, fird, that as a 
portion only of the subject-matter of the 
controversy is before us, it is not competent 
to this Court to allow the plaintiff to 
withdraw from the entire suit with liberty 
to bring a fresh suit upon the same cause 
of action; and secondly, that the circumstances 
do not justify the grant of the prayer of the 
plaintiff. 

As regards the first objection, it is 
plain that rule 33 of Order XL! of the 
Code entitles us to allow the plaintiff to 
withdraw from the entire suit with liberty 
to bring a fresh suit, although the plaint- 
iff has not preferred an appeal against 
the decision of the Court below. Rule 33 
authorises the Appellate Court to pass any 
decree and make any order which ought 
to have been passed or made and to 
pass nr make such further or other decree op 
order as the case may require; and the 
rule explicitly states that this power 
may bo exercised by the Court, notwith- 
standing that the appeal is as to part 
only of the decree and may he exercised 
in favour of all or any of the respondents 
or parties, although such respondents or 
parties may not have filed any appeal or 
objection. The latter part of the rule is 
expressed in very comprehensive language, 
and unquestionably covers a case of the 
description now before us. AVe are not 
unmindful that, as has been repeatedly 
observed, for instance, in the cases of Rnngam< 
lal V. Jhau'lu (])• Ganga Dhar Mnrndi v. 
Banabashi (2), Ahjal Majhi v, Intu 
Bepari (3) and Ananga Molum Bipy 
Chandra (4), this power must be cautiously 
exercised and should not be permitted to be 
invoked in favour of a litigant so as to 
enable him to evade the provisions of other 
Statutes, c.g., the Limitation Act and the 


(1) 11 lud . Cas. 640; U A. 32; 8 A. L. J. 1 ! 1 » . 

(2) 24 [ml. Cus. 20?; 22 C. I.. J. 3P0. 

(3) 32Iii(l Cos. 404;22C. h. J. 39'. 

(4) 32Ind. Cas •I9-;22C. h. J. 39 . 


Court Fees Act. To take one illustration, 
where the plaintiff has obtained a decree for 
a portion of his claim and has appealed 
for relief in respect of the remainder, the 
defendant, who has not taken the 

statutory steps to asjjail the decree in so far as 
it is adverse to him, should not be allowed to 
contend that not only theappeal by the plaintiff 
but the entire suit should be dismis.sed. It is 
not necessary, however, to apply that doctrine 
to the case before us. Here, the plaintiff 
does not ask for a relief which has been denied 
to him by the Court below; he seeks merely 
to be relieved from the position of embarrass- 
ment in which he has been placed by the 
decree cf the primary Court. In our opinion, 
rule 3J of Order XL! may justly be applied 
to the case before us. We are thus brought 
to a consideration of the secmd objection, 
namely, that in the circumstances of the 
present case, the plaintiff should not be 
allowed to withdraw from the entire suit 
with liberty ressrved to institute a fresh suit 
upon the saraecause of action. Anexamination 
of the protracted proceedings in this 
litigation has convinced us that the plaitit 
is open to objection and that the mode 
of trial in the Court below has not been 
conducive to a correct determination of the 
real controversy between the parties. It 
was for this reason that this Court was 
constrained on the last occasion to direct 
a local investigation. The result of that 
investigation has been placed before us; 
we need only say that it is by no means 
satisfactory, and that if the appeal were 
heard on the merits to its final stage, possibly 
a further investigation might be neces- 
sary. In these circumstances, we feel no 
doubt that the plaintiff should be allowed to 
withdraw from the suit. But we are not 
prepared to allow the plaintiff liberty to 
bring a fresh suit in respect of the portion 
which has been decided against him by the 
Court below. The defendants frankly 
conceded that they were anxious to retain 
the judgment in respect of the portion 
which ha.s been decided in their favour, 
not merely because they have got a 
favourable decree but also because they might 
use it against the plaintiffinanotherlitigation 
not now before us. We are of opinion 
that this is a consideration which should 
not weigli with us in determining whether the 
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plaintiff should be allowed to withdraw from 
the suit. We, therefore, allow the plaintiff to 
withdraw from this suit with liberty 
to bring, subject of course to the law 
of limitation, a fresh suit in respect of the 
same cause of action, only with regard 
to the lands which have been decreed in his 
favour by the Subordinate Judge; but such 
liberty is not reserved to him with respect to 
that portion of his claim which has been 
decided adversely to him. This order is 
made on the condition that the costs in the 
Court below, namely, Rs. 413*11 and the 
costs subsequent to the decree, namely, the costs 
of the local investigation, i.e., Rs. 48, and the 
costs of this appoal are deposited by the 
plaintiff in the Court below within three 
months from this date. The amount to be 
deposited will be specified in the order of 
this Court to avoid possible dispute. If the 
amount is not deposited as directed, this 
appeal will stand decreed and the suit will 
stand dismissed with costs in both Courts. 
We asses the hearing fee in this Court at 
ten gold mohurs. 

As one of the respondents is an infant, we 
desire to add thatinouropiniontheapplication 
for withdrawal is undoubtedly for his 
benefit. 

Suit allowed to be withdrawn. 


MADRAS HIGH COURT. 

Second Cihl AppBiL 1424 of 1912. 

December 7, 1915. 

Present:— Mr. Justice Kumaraswami Sastri 
and Mr. Justice Phillips. 

PANG! ACHAJf— Plaintiff — Appellant 

versus 

P. N. BHEEMAN" ACHAN and 
OTHERS— Defendant?— Respondents. 

Malab'ir Law— Power of tanvad to limit kariia- 
van’s powers— Familii karar, hiiiding nature of— 
Abstention of one member, effect o/— Karar, whether 
revocable— Power of karnavan to create melcharfch. 

It is in the power of a tanvad to limit the 
ordinary powers of a karnavan by means of a family 
karar, which the karnavan is not entitled of his own 
authority to set aside, [p. 502, col 1.] 

Kanna Pisharodi v Kombi Achau, 8 M. 381; Komu 
V. Krishna, 1 1 U. 1 3 1, followed. 

Where a karnavan is a consenting party to a family 
karar, he is bound by its terms unless the other con* 
tracbinsr parties are willing to release him from 
Jiis obligatiyus Or he cau shuw that the karcn' is no 



loMg.n* b.‘!K‘ti.*i;il t-i iiU ’rjits of the tdnvil. [p. 
50'. cj!. l.j 

Ab<tei!iioa for personal of ou? menibsr of 

the family t imi if utfecc rh > bindiiii: character of 
th.'A’o-aroiitliosMvho nr-jj).iriies to it. ['[i. r))2, col, l.J 

K'lUlijcni V. X.ifoijnii^ D .\I. 2ifj, r.’femMl to. 

X family a:ii)ug rnf:nh.'»r.^ of a re- 

stricting the ordinary p‘nv.‘r.< of a bini'ivnn. with a 
view to .settle family disputes or to provide against 
mismanagement is imi. merely a il'lcgatiou of the 
powers of tin* k inrivau. \n other immiher? of the 
familv revocable at the will of the k'lrnavoii. [p 
602, col. 2.] 

A karnavan with powers of m-lcIcirUi thus 
limited has no power to grant a mdvhtiih without 
the concurrence of other members of the tanvad. 
[p. 502, eol. 1.] 

Second appeal against the decree nf the 
Court of the Subordinate Judge of South 
Malabar at Calient, in Appeal Suit No. 655 
of 1910, preferred against that of the District 
Munsif ot Alatur, in Original Sait No. 140 
of 1909. 

Mr. G. V. Ana.nth'ikrishia Aiija-, for the 
Appellant. 


Mr. T. U. R'lmichandrd Aiyar, for the Re- 
spondent. 

JUDGMENT. -Appellant sues on a 
mekharth obtained from Dharman Achan, the 
late karnavan of his and respondents’ 
tanvad, and the only question for determin- 
ation now is whether this mekharth is valid 
or not, respondents’ contention being that 
Dharman Achan was not empowered to grant 
such a mekharth owing to the provisions of 
the family karar, Exhibit I. This karar was 
executed by Dharman Achan, who was then 
karnavan, the second anandravan, and the 
two senior ladies of the tanvad, and we have 
the finding of fact, which we must accept, 
that it was executed at the edom or 
family house and was approved by air the 
members of the family, except the senior 
anandravan, who is now 2Gfch respondent. 
About 6 months before granting the suit 
7}iekharth to plaintiff Dharman Achan 
purported to cancel the karar by tlie notice 
Exhibit II, and it is contended for appellant 
that he was entitled to cancel Exhibit I, 
which was merely a delegation of part 
of his rights as karnavan to three other 
members of the tanvad. While conceding 
that under a family karar a karnavan's 
powers of alienation may be restricted, Mr. 
Ananthakrishna Aiyar contends that when 
the karar relates merely to a delegation of 
powers by the karnavan it is competent to 
the kwrnuvan to revoke it at any time, mtfre 
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especially in a case where it has not been 
assented to by all the^ members of the 
tarwai^, although he does not go so far as to 
contend that any family harar to which 
the harnavan is a party could be revoked 
by the latter without the consent of the other 

members of the tnncad. ^ ^ ii 

So long as the karar, Exhibit I, was in 
force, and admittedly it was in force and was 
acted upon for 14 years (t. until the revo- 
cation in 1907), the kai'nai'an Dharman Achan 
had no power to grant a melcharth for tanoad 
property without the concurrence of the other 
signatories to the fcamr, and consequently 
the sole question for determination now is 
^vhether the revocation (Exhibit II) is valid. 

Ordinarily, of course, a karnavan has the 
right to grant a vielcharth, but it has 
always been held that it is in the power of 
the taru'iul to limit the ordinary powers of a 
karnncanf and this limitation may be effected 
by a family karar [Kanna Pisharadi v. 
Kombi Achayi (1)] which the karnavan 
is not entitled of his own authority to set 
aside [Kornii v. Krishna (2)]. The usual 
object of a karar, whereby a karnavans 
ordinary powers are restricted^ is to settle 
family disputes or to provide against mis- 
management by an incompetent or unscru- 
pulous karnavan, and is often a means of 
averting a suit to remove the karnavan from 
his office. When, therefore, a karnavan is a 
consenting party to such a karar he is bound 
by its terms, unless the other contracting 
parties are willing to release him from his 
obligations, or he can show that the karar 
is no longer beneficial to the interests .of the 
tanoad. This view is in accordance with a 
long series of decisions of this Court (vide 
Moore’s Malabar Law, pages 117 et seq.) 

In the present case the then senior 
anandraran (26th defendant) was not a 
party to the karar (Exhibit I), but the absten- 
tion for personal reason.s of one member of 
the family cannot affect the binding character 
of the karar on those who were parties to it, 
and in this case we have the finding that not 
only the four executants, but also alltheotlier 
members of the family were consenting 
parties. It was thus undoubtedly a family 


karar, that is, an agreement come to by the 
members of the family conclave after 
due consideration. Although 26th defend- 
ant himself may not be bound by the 
karar, so far as his personal rights are 
concerned, the abstention of one member of the 
family cannot alter the validity of the 
contract as between the parties to it. Even, 
in regard to an alienation of tarwad property, 
it was held in EalUyani v. Narayana (3) 
that the factious or capricious dissent of a 
single anandravan ought not to be allowed 
to invalidate a sale-deed in pursuance of a 
family conclave. Much less can it be held to 
invalidate a karar which does not affect the 
personal rights of the dissenting member. 
Id the view then, that Exhibit I is a family 
karar binding on the karnavan and other 
members of the family (except possibly 26th 
defendant) the argument put forward for 
appellant that it is a mere delegation of 
authority, in fact a power-cf-attorney, and 
as such is revocable at any time by the 
karnavan, cannot be accepted. If the 
agreement were one entered into by the four 
executants alone, there might be some force 
in the argument, although the language 
of the document is hardly consistent 
with such a construction, but the approval 
of the other members shows clearly that 
it was a family arrangement whereby the 
karnavan's powers were restricted with his 
own consent. 

A further contention is raised that plaintiff 
as a junior member of the tarward is entitled 
to redeem the plaint properties on behalf 
of the tarwad, and it is urged that a decree 
should be passed for redemption and 
possession decreed to the tarwad. To allow 
this plea would be to alter the whole nature 
of the suit, for there is no such prayer in the 
plaint and consequently we cannot allow it 
in second appeal. 

The appeal is dismissed with costs. 

Appeal dismissed. 


(3) 9 M. 266. 
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HART MOBOS PAL V. ATUL KRISHNA BOSE. 

CALCUTTA HIGH COQRT. 

Civil Rule No. 1260 op 1918. 

December 12, 1913. 

Fresent: — Justice Sir Asutosh Mookerjee, Kt. 
and Mr. Justice Beachcroft. 

HARI MOHON PAL — Petitioner 

versus 

ATUL KRISHNA BOSE and others — 

Opposite Party. 

Bengal Tenancy ActfVIUoJ 1885), U, 18, 85, 
170(3) — LeasCy pennanent and affixed rate — Raiyat, 
rights of^SuhAeasCy if permitted— Sublessee, right of, 
to apply U7ider s. 170 (3). 

A lease was granted upon a rent of Hs. 5 a year 
and it was provided that tlie tenant would enjoy 
tlie laud from generation to generation and that the 
landlord would not claim more rent than what was 
settled : 

Held, that the lessee was a raiynt at a fixed rate 
of rent and, therefore, under section 18 of tlio Bengal 
Tenancy Act his interest was subject to the same 
provisions with respect to the transfer of, and sue- 
cession to, the holding as that of a permanent tenure- 
holder. [p. 503, col. 2.] 

A sub-lessee from such a lessee acquires a valid 
interest and is competent to make a deposit under 
sub-section (3) of section 170 of the Bengal Ten- 
ancy Act to avoid a sale in execution of a decree 
for rent obtained by the landlord against the per- 
manent lessee, [p. 50-1, col. 1.] 

_ The term “transfer” as used in section 1 1 or sec- 
tion 18 of the Bengal Tenancy Act includes a lease, 
[p. 503, col 2.] 

The provisions of section 85 have no application 
to a case where section 18 applies, [p. 503, col. 2.] 

Civil Rule against an order of the Munsif, 
Satkhira, dated the 17th June 1913. 

Babu Kali Mokan Sen, for the Petitioner. 

JUDGMENT. — Weare invited in this Rule 

to set aside an order by which the Court 
below has refused an application made by the 
petitioner under sub-section 3 of section 170 
of the Bengal Tenancy Act. It appears that 
the landlords in execution of a decree for rent 
against their tenants were about to bring to 
sale the defaulting tenures. Thereupon the 
present petitioner applied under sub-section 
3 of section 170 as a person who had taken a 

sub-lease from the judgment-debtors on the 

24th February 1889, and who had thus 
acquired an interest in the tenure voidable 
on the sale. The Court below has held that 
his position is that of an nndev-raiyat and 
that he is not entitled to apply under sub- 
section 3 of section 170. 

It is not disputed thatonthe22ndNoveniher 
1859 the landlords granted a lease to the 


50 ^ 

predecossor-in-interest' of the judgraeiil- 
debtors. The interest thus created was 
transferred on the 2’jr(l Jlay 1869 to 
persons from wlmui the judgment-debtors 
have derived title. The question raised 
before us relates to the nature of the 
interest created by tlie lease of the 
22nd November 1859. It has been found 
that the lease was for agricultural purposes; 
and it has also been held that the status of the 
tenant was that of a raiijat. The only point 
for determination is whether the grantee 
became a raiyit at a fixed rate of rent. In 
our opinion, there is no room for controversy 
tliat the grantee was a raiynf at a fixed rate 
of rent. The lease states explicitly that it 
was granted upon a rpnt of Rs. 5 a year, 
that the tenant would enjoy the land from 
generation to generation and that the landlord 
would not claim more rent than what was 
settled. It is clear, therefore, that the lessee 
was a at a fixed rate of rent. Conse- 
quently under section 18 of the Bengal 
Tenancy Act his interest was subject to the 
same provisions with respect to the transfer 
of, and succession to, the holding, as that of a 
permanent tenure-holder. Now, section 11 
provides that every permanent tenure shall, 
subject to the provisionsof the Act, becapable 
of being transferred and bequeathed “in the 
same manner and to the same extent as 
other immoveable property.” The Court 
below has held that the term “transfer”, as 
used in section 11 or section 18, does not in- 
clude a lease. In our opinion, there is no 
foundation for this view. A lease is a transfer 
of an interest iu immoveable property and 
there is no good reason why a permanent 
tenure-holder or a raiyat-ita. fixed rate of rent 
should be held competenttoalienate absolutely 
the tenure or holding and at the same time 
be deemed to be under a disability in so far 
as the grant of a sub-lease is concerned. The 
Court below has held that if this view is 
adopted, section 85 cannot be reconciled with 
section 18. But it is plain that the proper 
method of construction is to hold that the 
provisions of section 85 are subject to those 
of section 18; in other words, that section 85 
has no application to a case where section' 18 
applies. In the case before us, as the lessor 
of the petitioner was a raiyat at a fixed rate 
of rent, the sub-lease granted by him on the 
24th February 1889 is not subject to the 
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operation of section 85. Consequently the 
interest created in favour of the applicant 
in 1889 is a valid interest, and as it is liable 
to be avoided on the sale to be held at the 
instance of the superior landlord, it is com- 
petent to the petitioner to seek protection 
under sub-section 3 of section 170 of the 
Bengal Tenancy Act. 

T!ie result is that this Rule is made 
absolute, the order of the Court below dis- 
charged and the application made by the 
petitioner to that Court granted. We 
make no order as to costs. 

Rule made absolute. 


PUNJAB CHIEF COURT. 

Fir.'ji Civil Appeal No. 90 or 1913. 

November 25, 1915. 

Present: — Mr. Justice Rattigan and 
Mr. Justice Shadi Lai. 

HAR PARSHAD and another — Defendants 

—Appellants 

rersns 

8AUHU AND OTHE'RS— Plaintiffs— 

Respondents. 

HcliyioHS Mahnnt, ivhethcr can ulicii'ile tnint 

property uUhouf authority—Leyal necesfitty— Dispute 
inter partes mljuilicated upon in earUer sitif-Peru- 
nianj value of subsequent .'oiit h-ijonil jurisdiction of 
Court frying previous suit - Finding, whether res 
pidicsitn.— Judgment, mhi.issibility of. 

A trust was created l)y the Nui c<»ainiunity for 
tlie maintenance nf a ^ouimlh and a Shiivnla and 
otlier lionscsand sliopswere siibso(piently built in one 
enclosure so that tlic entire enclosure constituted 
one tcnonicnt. The Mahout alienated certain sliops. 
The plaintiffs, as representatives of tlie Xai coiu- 
niunity, sued for a declaration that tlie alienation, 
being without authority and w ithout consideration 
and valid necessity, was void. It was found ihat 
succession to the entire property was from guru 
to chela : 

Held, (I) that the trust was a religious trust, 
aud that the property alienated being a part and 
parcel of the institution, tho plaintiffs, as representa- 
tives of the author of the trust, were entitled to 
restrain the trustee from making an iniproper 
disposal thereof; [p. 505, col. 2.] 

(2) that tho building of a house not being such 
a nocossaty purpose as would justify an alienation of 
trust property, tho alienation was not binding on 
the jiftaiiititfs. [p. &05( coh 2.] 


[1916 

Where the pecuniary value of a suit is beyond 
tlie jurisdiction of a Court which adjudicated upon 
the dispute between the same parties sometime be- 
fore, any finding then arrived at cannot bo treated 
as res judicata in the subsequent suit, though tho 
judgment of that Court is admissible in evidence, 
[p. 505, col. 1.] 

Fir.st appeal from the decree of the Dis- 
trict Judge, Lahore, dated the 3rd December 
1912, decreeing the claim. 

The Hon’ble Mr. Muhammad Shajiy K. B., 
and Mr. Dhattraj Shah and Diwan Mehr 
Ckaud, for the Appellants. 

Kan war Dalip Singh and Bakhshi Tek 
Chand^ for the Respondents. 

JUDGMENT. — The dispute in this appeal 
and the connected Appeal No. 1016 of 1914 
relates to the power of defendant Bawa 
Sham Gir to alienate four shops and a kothriy 
which are situated in the Anarkali Bazar of 
the Lahore town. Sham Gir is undoubtedly 
the mahant of a religious institution and he 
effected two mortgages of the above property 

for Rs. 1,000 and Rs. 1,300, respectively, in 
favour of one Molian Lai, and subsequently 
sold it for Rs. 6,500 to Har Parshad. All 
these alienations are contested by the plaint- 
iffs, who, as the representatives of the Nai 
community, claim to be interested in the 
maintenance of the trust. 

The important point for determination in 
both the appeals is whether the property 
constitutes a part of the religious trust and 
is con.sequently inalienable except for 
necessity. Now, the plan on the record 
shows that the shops in dispute are on the 
northern side of an enclosure which includes 
a Shiwala, some houses, a well and a vacant 
plot of land. Adjoining the shops there is a 
Samndh and next to it is a house, which led 
to the litigation in 1871, to be referred to 
hereafter. Now the deferidants admit that 
the Samadh belongs to the Nais and so also 
the house adjoining it, but they deny that 
the shops have anything to do with the 
Saniadli or that the plaintiffs have locus 
standi to contest the disposal thereof. It is 
alleged that Sham Gir is the mahant of only 
the Shiwala^ but it is not stated whether 
the property in dispute belongs to the 
S/u’wa/fl, and, if not, how Sham Gir or his 
predecessors acquired it. The contention 
that the Samndh is a separate institution 
from the iSAfaaia appears to us to be 
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after thought and it is absolutely clear that 
this allegation was never made at any 
time previously, though there have been at 
least two law suits in connection with this 
shrine. In fact, upon the documentary 
evidence there can be little doubt that the 
entire enclosure constitutes one tenement, 
and that the site with the Samailh originally 
belonged to the l^ais, who created a trust 
for the maintenance of the Samadh, and 
that the Shiwala and other houses were 
erected subsequently, either with the income 
of the shrine, or by persons who wanted to 
make charitable gifts. 

The most important piece of evidence, 
which practically settles the matter in 
mvour of the plaintiffs, is a judgment of a 
Givil Court, dated the l6th June lfc71. It 
deals with the title to the entire enclosure 
and it is beyond dispute that the decision 
13 inter partes. It appears that the pecu- 
niary value of the present suit is beyond the 
jurisdiction of the Court which adjudicated 
upon the dispute in that case, and any 
finding then arrived at cannot, therefore, be 
treated as res judicata. But there is no 
doubt that the judgment is admissible in 
evidence and fully supports the plaintiffs’ 
claim. The Court, after considering the 
evidence before it, decided that the whole 
emlosure was a trust and gave a brief 

history of its development in the following 
words: — 


It appeared that about forty years ago 
the plaintiffs, Hajjams, built a Samadh in 
memory of Sain Bhagat, Hajjam, with a 
pacca well in the site in dispute, and began 
to hold there an annual fair. After that 
7 or 8 years ago some one built a Skiivala 
there with the consent of the barbers. 
This added to the grandeur of the place. 
About 20 or 22 years ago the barbers 
appointed defendant No. 1 tthe predecessor 
of the present mahant) as pumi of' the 
institution.” 

This quotation shows how the buildings 
were constructed on the site attached to the 
Samadfiy and it will be observed that in that 
case there was no suggestion that the 
bamadh was separate from the Shitoula. 
And the same remark applies to the liti- 
gation which ended in the judgment of the 
Munsif, dated the 27th November 1885. 
The only document) upon which reliaiAie has 


been placed by the appellants, is an entry 

111 the Settlement papers of 1868 which 

describes the property as Dharmsala, well, 

ShiwaUi and passage, and mentions the 

name of Shib Charan Gir, disciple of 

Lachhman G.r, m the column of ownership. 

I his record is equally consistent with the 

allegation that 8hib Charn Gir held the 

property as trustee, and does not, in our 

opinion, mean that he was the private owner 
thereof. 

The oral evidence on the point is al- 
together wortl.less; but the fact that the 
succession to the entire property has been, 
admittedly, from Guru to Ghela, irresistibly 
points to Its being a religious trust. Upon 
the evidence referred to above we have no 
hesitation in endorsing the finding of the 
District Judge that the property alienated 
IS a part and parcel of the institution 
called Bawa bam Bhagat, and that plaintiffs 
as the representatives of the authors of the 
trust, are entitled to restrain the trustee 
from making: an improper disposal thereof. 

The question of consideration and neces- 
sity dees not require much discussion. The 
learned District Judge has dealt with the 
matter at length at pages 65 and 66 of his 
jndgnaent, and the learned Counsel for the 
appellants has not seriously attempted to 
challenge the Ending against his clients. 
Conceding for the sake of argument that 
consideration on the mOftgages did pass. 

It IS abundantly clear that there was abso- 
lately no necessity for encumbering the 
property. The shops in dispute had been 
built during the time of the late mahant, 
and there is no reliable evidence to show 

how the money borrowed on mortgages was 

spent. The sum expended in making 
repairs must be very small indeed and could 

have been met out of the current income. 
The building of a house, if the allegation 
on this point IS correct, does not constitute a 
necessary purpose, such as would justify 
&n &li6D&tion of trost proporty* 

As regards the sale in favour of Ear 
Parshad, the only items said to have been 

vendee are Rs. 700 and Eg. 600, 
and the District Judge has shown very 
clearly that the alleged payment was a 
mere myth and that the vendor received 
practically nothing on the cheques for these 

sums. As observed ah’eady. the conulnsion 
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of the lower Court has not been controvert- 
ed, and it would be an act of supererogation 
if we repeat here the confused statements 
made by Sham Gir on different ■ occasions 
with respect tn these two items. Suffice it 
to say that we fully accept the view that 
the vendee has failed to establish any pay- 
ment. 

The result of the above discussion is that 
we uphold the decision of the learned 
District Judge and dismiss the appeal with 
costs. 

Appeal dismissed. 


UPPER BURMA JUDICIAL COMMIS- 
SIGNER'S COURT. 

Second Civil Appeal No. 321 of 1915. 

September 3, 1915. 

Present: — Mr. McColl, A. J. C. 

MI HLA YIN— Defendant— Appellant 

versus 

MI HMAN AND OTHERS— Plaintiffs— 

Respondents. 

}li>rtgngc— Redemption, effect of^Snlc hij mort^ 
ijagcc of his rights, xchcfher extinguishes mortgage— 
Transfer of mortgage— Purchaser, rights of. 

Wlien a mortgage is redeemed by the mortgagor 
or by some one Iiaving ii right under section 01 of 
llic Transfer of Property Act to redeem, the oiigiual 
contract is com))leH'd and all the mortgagee’s riglils 
created under it cease. The mortgage is also ex- 
tinguished when tlie mortgagor’s rights arc invaded 
and some one having no right to redeem redeems in 
opposition to the wishes of the mortgagor, [p. 506, 
col. 2.] 

Nga Kijnw Bun v. Mi Min Sin, U B. 11. 1904-06, 
II, Limitation, p. 9, followed. 

A contract of mortgage does not cease to 
exist merely by the mortgagee selling liis rights 
to anotlier. The mortgage is only transferred 
and the purchaser can exercise the mortgagee’s 
rights, [p. 507, col. I.] 

Mr. R. K. Banerjee, for the Appellant, 

Mr. S. Miikerjee, for the Respondents. 

JU DGMENT.— The plaintiff-respondent, 
Ma Hman, and two others sued to redeem 
gome land which they alleged had been mort- 
gaged by Maung Paing, the deceased hus- 
band of Ma Hman, to Maung Shwe Maung 
and bad been .redeemed from his heirs after 
his and Maung Paing’s death by the defend- 
ant-appellant, Ma Hla Yin. 

Ma Hla Yin is the daughter of Ma Nyet 
Thu, daughter of Maung Paing by his first 
wife. She, therefore, is entitled to a share 
of the land and thus had a right under 
section 91, -Transfer of Property Act, to 


redeem it. The Township Judge accordingly 
held that the suit for redemption must fail 
and that the plaintiffs’ remedy was to sue for 
partition. 

On appeal the learned Additional Judge 
of the lower Appellate Court held that by 
Mi Hla Yin’s redemption, the mortgage had 
been transferred and not extinguished, and 
that the plaintiffs, therefore, had a right to 
redeem. He cited Mating Po Myin v. Ma 
Daw (1) as his authority, but it apparently 
did not strike him to consider why one 
heir should have a letter right to posses- 
sion than another. He has failed to under- 
stand the ruling he cited and has gone 
astray. 

In Maung Po Myin'scsise'l) the persons who 
redeemed the land were the son and daugter- 
in-law or daughter and son-in law of the 
mortgagors, and they redeemed during the 
life-time of the mortgagors. They were not 
entitled to do this in their own right, and 
they did it with the permission of the mort- 
gagors and not in opposition to them, and, 
therefore, the mortgage was transferred and 
not extinguished. 

In the present case Mi Hla Yin had a 
right to redeem, and she redeemed in exercise 
of that right, and, therefore, the mortgage 
was extinguished. 

AVhen a mortgage is redeemed by the 
mortgagor or by some one having a right 
under section 91, Transfer of Property Act, 
to redeem, the original contract is completed 
and ail the mortgagee’s rights created under 
it cease. The contract of mortgage is no 
longer in existence and the mortgage is said 
to be extinguished. 

The same thing happens when the mort- 
gor’s rights are invaded and some one hav- 
ing no right to redeem redeems in opposition 
to the mortgagor: Nga Kyaw Dun v. Mi Mm 
Sin. {2). The mortgage is then extinguished 
because the mortgagee recognizes the title 
of the person redeeming and allows redemp- 
tion in view of the terms of the original 
contract. He does not give up his rights of 
his own free will, but because he thinks 
that by the terms of his contract he ’s legally 
bound to do so. The contract is, therefore, 
at an end and the rights created by it cease. 

(1) U.B. R. 1897-1901, n,p. 473. 

(2) U; B. R, 1904-190C II; Limitation p. 9. 
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But a mortgagee may either sell 01 ’ mort- 
gage his rights under the contract. When he 
mortgages them the transaction is a sub- mort- 
gage and the mortgagee may redeem his 
rights so long as the mortgagor does not 
exercise his paramount right of redemption. 
When the mortgagee sells his rights those 
rights do not cease to exist; they become 
the rights of the purchaser; the original 
contract is still in force just as in the case 
of the negotiation of a negotiable instru- 
ment. The mortgage is then said to be 
transferred. Ibis is what happens when a 
person having no right to insist on redemp- 
tion redeems either with the permission of 
the morteagor or without such permission but 
recognizing the mortgagor’s title. He merely 
purchases the mortgagee’s rights. 

^ In the present case Mi Hla Yin redeemed 
in her own right and the other defendants 
could not have legally resisted redemption 
by her. The original contract, therefore, was 
at an end and the mortgage was extingu- 
ished and the suit was not maintainable. 

It has been urged that the suit instead 
of being dismissed should be turned into 
a partition suit.! 

It is not improbable that such a suit- 
■would involve fresh parties and the bringing 
into botch poteh of other property, and the 
rule usually followed is not to allow an 
amendment of the plaint of such a charac- 
ter at this stage, but over and above this 
objection there is a further one that is in- 
superable. The land is now under mortgage 
to a stranger who is not a party to the 
suit. The land cannot be partitioned until 
that mortgage has been redeemed. The 

plaintiffs’ remedy is to sue MaungThan for 
redemption. 

^ The decree of the lower Appellate Court 

IS set aside and the suit is dismissed with 

costs. 

Appeal accepted] Suit dismissed. 


LOWHa BullMA. CHlEh' COURT. 

S.E.:o\!) Civii, Af'Pi:;\L Xo. Ub ov 1914. 

I'L'CL-Kiliev I), UU;"). 

Preseu!:-.ii,lv ChaOts U-x-. Kr., Chief Judge. 

MAUXG TiiBlX .wii ANui]ii:ii-ruiNTU-'Fs 

— LAM'S 

MA THLi HMX and — Defendants 

— liK^i’ONliKNTS. 

liiKhlliid Law, 

compcnsiativn for breach of contract of-Parmt,, promi/c 
of, to marry their children, if cn(«rceahle. 

[Judcr the Rurmcse Budclliist Law a male 
whether a minor or not cannot he married 
without his consent or against his will. Jf parents 
promise to make or compel their child to marry, the 
Court cannot enforce such )>romisc or give compen- 
sation for breach of it, because by so doing it would 
infringe the essential principle that the eon.sent 
of parties to a mariiage must be free. [p. 508, col. 2- 
p. 609, col. 1.] 

JlaumjTuikv.Ma Chv, U. B. 11 1597-1901, 11, 
19/, referred to. 

Mr. A. C. Dhar, for the Appellants. 

Mr. Ko Ko Gbi, for the Respondents. 

JUDGMENT.— The first plaintiff is a 

spinster of over 20 years of age; the 2nd‘ 
plaintiff is^ her adoptive mother. The 1st. 
defendant is a bachelor who is also above 
the age of minority: the 2nd defendant; 
IS his father.^ The suit was for Rs. 300 
as compensation for breach ■ of promise of 
marriage. It presents novel features. 

The plaint sets out. that in the spring 
of 1913 the young man and woman loved 
each other, and went off and lived together as 
husband and wife by mutual consent for 
about a., week. In other words, they eloped 
^ithout the consent of their parents, and 
behaved ^ or rather misbehaved in. the 
manner in which eloping couples may be 
presumed to do. It is not alleged that 
the young man promised the young woman 
marriage either before or after the elopement. 
Ihe second plaintiff’s husband found out the 
runaways and according to the. plaint he 
called away the young woman and looked^ 
after her. According to. the written, 
statement he took her away and. hid her,' 
and in consequence the young man was^ 
not able to. continue living with her. The 
plaint alleges that shortly after this the* 
second defendant went to the second plaintiff,' 
and . promised her that , he> wpuld, cioose a 
propitious day, provide suitable marriage 
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presents for tlie young couple, and would 
give his son in marriage to the youn? 
woman. In her evidence the second plaintiff 
said’ he asked her to allow him to 
make his son marry her daughter. Sho 
consented. When, however, she sent an 
intermediary to ask the second defendant 
to carry out his promises he refused to 
do so, and said that the plaintiffs might 
take any action they chose. Rupees 300 
was claimed because the second defendant 
had property worth between Rs. 3,000 and 
Rs. 4,000 and according to second plaintiff 
and her father, it was customary in their 
part of the country and considered proper 
that a father with such means should on 
his son’s marriage give the young couple 
property worth what would be about a 
tenth of his own property. The second 
defendant repudiated having made the 
promises alleged. His version of what 
happened was that when a Sub-Inspector 
of Police came to him about the matter, 
presumably about a possible charge of 
abduction against the young man, he told 
the officer that he would make the young 
man and woman marry if they consented 
to do so. Subsequently his son refused 
to marry the young woman. The Courts 
have found that the father did make the 
promises alleged by the second plaintiff and 
have given decrees in favour of both 
plaintiffs against both defendants. The 
Township Court’s decree was for Rs. 200 
but this was reduced by the District 
Court to Rs. 100 with costs. Both sides 
have appealed to this Court, the defend- 
ants on the ground that neither cf them 
was liable, and the plaintiffs on the 
ground that the District Court was wrong 
in reducing the compensation, and in not 
sufficiently taking into account the 
injury done to the young woman’s future 
prospects of marriage, and to her feelings, 
affections and social position. One of the 
witnesses called by the plaintiffs said that 
he did not think that the young woman’s 
reputation was affected in consequence of 
her having eloped with a bachelor. The 
ideas prevailing in the particular part of 
the country appear to be peculiar. The 
claim was based not upon injury to 
reputation, injured feelings or anything 
rpmMfely t^onnbli^d with love and romance, 



but upon the monetary and, some may 
think, sordid aspect of matrimony. Wounded 
feelings at promises made by tbe father 
not being carried out must have weighed 
less with the plaintiffs than the hope of 
getting as much as taey could out of 
him. 

The legal question involved in the case 
is whether the breach by the father of 
his promises to give his son in marriage to 
the young woman or to make his son 

marry her, and to give the f*ouple marriage 
presents suitable to his position in life, 
afforded the plaintiffs jointly, or afforded 
either of them, a cause of action on which 
the Courts could make a decree for 

compensation. The Township Judge gave 

both plaintiffs a decree because be 

understood the Burmese Buddhist Law to 
allow compensation to be given for breach 
of promise of marriage to the parents of 
the party injured as well as to that 
party. The District Judge was led to up-, 
hold the decree by reference to sub-section 2 
of section 25 of the Contract Act, but he 
does not work nut in his judgment how 
that ran be applicable to the case. 

No doubt some texts in some Dhammathats, 
for instance those in sections 54 and 5b of 
the Kinwun Mingyi’s Digest, contemplate 
penalties on parents who refuse to carry 
out a promise to give a child in marriage, 
but these texts apply to parents of a girl 
only. I can find no similar provision 
penalizing parents of a male child. But 
even if there were one, the provision 
would be one which it would not be possible 
for our Courts to carry out in these days. 
Our Courts must recognize that the free 
consent of the actual parties is essential 
to a marriage between an adult man and 
an adult woman. No giving in marriage by. 
parties in such a ca^e can be recognized as 
constituting a marriage unless the actual 
parties consent to be married. In Mating 
Talk V. iVa Cho (1) it was held that among 
Burmese Buddhists a woman, whether a 
minor or not, cannot be legally married with- 
out her consent or against her will; a fortiori^ 
a male, whether a minor or not, cannot be 
married without his consent or against his 
will. If the second defendant’s promise was 

()) U. B. R. 1897-1901,11, 197. 
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Pli marriage to the first 

plaintiff, the fulfilment of the promise by 
his informing the plaintiffs that he gave 
the son in marriage to the first plaintiff 
wculd have no legal effect, conseauently 
the plaintiffs could not be given compensation 
for breach of a promise the fulfilment of 
which would be useless and of no effect. 
If his promise was to make or compel his 
son to marry the girl, the Court could not 
enforce .such promise or give compensation 
for breach of it, because by so doing it 
would infringe the essential principle that 

the consent of parties to a marriage must 
be free. 

Neither Court stated the ground on 
which it made the first defendant liable 
It was not alleged that he had ever 
made a promise to marry the girl He 
clearly was not liable for any breach of 
promise to marry. 

For the reasons I have stated, his father 
caMot be held liable to compensate 

either or both of the plaintiffs for breach 

ot the promises he was held to have 
made. 

Tl.e appeal is allowed. The decrees of 
both the lower Courts are set aside, and 
the suit IS dismissed with costs. 

Appeal allotced. 

LOWER BURMA CHIEF COURT 
Second Civil Appeal Ho. 362 ok lyi4. 
November 16, 1915. 

Pmen^:— Sir Charles Fox, Kt., Chief Judge. 

ixU BAT AND OTHERS — PLAINTIFFS 

Appellants 

versus 

MAUNG KYA BAW and another— 
Defendants Respondents. 

tivU Procedure Code (Art FonQ.'Rl . tki - 

Deposit of money~E.vtension of time fixed-Applicafion 
after expiry of time, if allowable PF^^canon 

When an appeal is filed against a decree or order 
directing deposit of money by a certain Hafp or, 
application for extension of such time should be 
made before the expiry of the time; bat a Court 

may extend snob time on an application made even 

Code if It ,s necessary to do so for the ends of jnstice. 

Mr. Munshif for the Appellants. 

Mr, Rutledge^ for the Respondents, 

b.:. '■ ■“ *■ 
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•TIDGMENT.— The suit was, inter a’ia, 
or specific performance of a contract hr 
sale of land. On the 30th July 1913 a 
decree was passed ordering that on the 

the end f ^00 before 

A 1 lo? f year 1275 (the Mth 

a '’deed^^^^ ‘ si'ould e.xecute 

a deed of sale to the plaintiffs of the land 

and m default of the depo.sit being made 

the suit would stand dismissed. An appeal 

was preferred apinst the decree but wa 

dismissed on the 7th April 1914. The 

plaintiffs did not deposit the money payable 

y tliem un.il the following month. Their 

leason for not depositing the money until 

then was that they did not bear of the 

result of the appeal until shortly before 

should be ordered to execute a transfer 
document. Objection was taken that not 
having deposited the money within 

nk- t-ff"" ■" the decree the 

pamtiffs .ere not entitled to the order 

Ihe Sub. Divisional Judge did not think it 
was within hi.s power to extend the time 
allowed for the deposit ot the money and 
dismissed the plaintiffs’ application. They 
appealed to the Divisional Court, and the 
Judge considered that it was open to him 
to extend the time even at that stage 

s ‘r d""'“ ‘fj” 

and the Divisional Judge should have fixed 

b " M the deposit 

should be made, seeing that the date of 

his giving judgment was so near the time 
fixed in the original decree. 

There can be no question that he would 
have had power to do this 

fi time! after the period 

fixed by the original decree had passe^d can 

for the ends of juL'ce. ^ ^ “eoeasary 

not hold that it was 

Court to extend the time by virtTe 1 
that provision. The appeal is dismissed 

diweT ’ fee 
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GANDO rATDNI t'. 9ARAI PATUNI. 

CALCUTTA HIGH COURT. 

Aiteag from Api'euate Decrees Nos. 11^^ 
1298 AND 1-299 OF 1912. 

August 19, 1914. 

f /went:— Mr. Justice Woodroffe and 
Mr. Justice C.''xe. 

In No. 1122 of 1912 

GAXDO PATUNI and another— Defendants 

— Affeddants 
In No. 1298 of 1912 
RAJU PATUNI -Defendant- 

Appellant 

In No. 1299 of 1912 

KISHORI PATUNI— Defendant- 

Appellant 

versus 

SARAT PATUNI and others— 

Plaintiffs— Respondents in all. 

BcmilLinidhrtlaiu} Tcnaiil Procedure Act {VIII of 
1869 k C.), 27, (tiqdirdhilHij of-^Tcnont dispossessed 

hu a cv'^Aiarer landtord-f^nil for yecorenj-^LiniiltiKon. 

When n tenant is ousted liy a co-sharer landlord, 
the special limitation provided in section 27 of Act 
VIII of 1869 B C. has no application to the tenant s 

suit for recovery of possession, [p. 511, col. 1.] 

BrojoMohur/de Sircar v.Shcitih Dengu, 7C. L.R. 

Ul, followed. 

Appeals against tlie decrees of the Subordi- 
Judge, 2nd Court, Sylhet, dated the 30th 
January 1912, modifying that of the Munsif, 
Additional Court, Sunaraganj, dated the 19th 

June 1911. 

facts material to the report are 
these : - 

Three suits were brought by the plaintiffs 
for the recovery of pos.session of some lands 
on establishment of their jo/e rights there- 
to They alleged that the lands in suit were 
their paternal jofes held by them under the 
mites Ra.shamay Chowdhun, Ryshna 
Knmar Chowdliuri and others and that in 
1.312, B. S., the defendants wrongfully dispos- 
sessed them from the same. 

The defence set up by the defendants was 
the same in all the three suits and i was 

that the plaintiffs had abandoned the lands 
in suit, whereupon they were set led with 
them by Krishna Kumar Chowdhur. and 
his nephew, whom they alleged to be the 
sole landlords of the disputed lands. The 
defendants also contended that at any rate 
the suits were barred by the special law of 
limitation provided in section 27 of Act 
Vill of 1869, as they had been instoted 
ipore th^n one year after the plaintiffs had 


been ousted by the landlords, Krishna Kumar .■ 
Chowdhuri and his nephew. 

It was found by the lower Appellate. 
Court that the story of abandonment set. 
up by the defence was false and that Krishna 
Kumar Chowdhuri and his nephew were 
not the sole landlords but they were 
cO’Sharer landlords. On the question of 
limitation the Court of first instance held, re- 
lying upon the decision reported as Brojo 
Mohiin De Sircar v. Sheikh Dengii (l), that the 
special limitation of one year as provid- 
ed in section 27 of Act VlII of 
1869 did not apply and he refused to 
consider the rulings on the point under 
the Bengal Tenancy Act, on the ground 
that that Act wa.s not in force in the place 
(within District Sylhet). This decision 

of the Munsif was upheld by the Subordinate 
Judge in appeal. Tlie material portion of 
his judgment on the question of limitation 
is the following “From the evidence 
there can be no doubt that the co-sharer 
landlord Krishna Kumar Chowdhuri dis- 
po.ss 0 ssed the plaintiffs from the lands in 
suit through the defendants in Potts 1312 
B.S. But as the plaintiffs’ ouster was 
‘ caused only by a co-sharer landlord, and as 
the plaintiffs claim the disputed lands on 
the strength of their title, which is denied 
by tlie defendants, the special limitation of 
one year, provided in section 27 of Act VllI 
of 1869, has no application to the present 
suits. The present suits are clearly governed 
by the general limitation of 12 years, and 
they are, therefore, clearly within time.” 
The result was that the plaintiffs’ suits were 
decreed with mesne profits by both the 
lower Courts. The defendants thereupon 
preferred these second appeals to the High 
Court, the main question of law argued 
being whether the rule of limitation pro- 
vided in section 27 of Act VIII of 1869 

applied to the suits or not. 

Babu Kali Kinkiir Ghachrhartyj for the 
Appellants. 

Babu Hemenira Knmr Das, for the Re- 
spondents. 

JUDGMENT. 

AVooduoffe, J.— The point which has been 
taken before us is this, that the Judge was 

(1) 7C.L.R 141, 
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wrong in holding that section 27 of Act YIII 
of 1869 did not apply lo the present suit, 
In so holding, he is supported by a decision 
referred to by the Jlunsif reported as 
Bruin Mohnn De Sircar v. Sheikh Bengii (1). 

We are invited, as was the Munsif, to 
consider some decisions under the Bengal 
Tenancy Act. Those decisions are not rele- 
vant ^ and I would follow the reported 
decision and hold that the Judge was right. 

Moreover, it has been pointed out in the 
present case that there is a finding that the 
evidence shows that the plaintiffs and the 
other tenants have been in occupation of 
their respective lands without payment of 
rents for a considerable time, as they had 
to excavate a khal to drain olf water from 
the fields at their own expense and trouble. 
And then further, there is a ground of appeal 
which is inconsistent with the rest and 
which the learned Pleader does not press, 
that the Courts below ought to have held' 
that as no rent was payable for the lands 
in suit, from which the plaintiffs were dis- 
possessed, no tenancy in the eye of law can 
be said to have been created. 

The appeal is dismissed with costs. 

This judgment will govern the other two 

appeals (Second Appeals Nos. 1298 and 1299 
of lyl2). 

OoxE, J. -I agree. On the appellant’s own 
showing the plaintiffs were not dispossessed 

of the land by the person entitled to receive 
rent for the same” within the meaning of 
section 27, Act VIII (B. C.) of 1869. 


Apfeals dismissed. 


LOWER BURMA CHIEF COURT. 
Civil Revision Petition No. 74 op 1915. 
December 23, 1915. 
Presenti—llr, Justice Parlett. 

Shatk SADIK MAISTY — Plaintiff 

Applicant 

V6TSti$ 

MAHOMED AUZAM — Defendant 

Respondent. 

Contract Act (/Xo/]872), .. 70, applicaliliiy oj~ 
Express and mplied contract- Compensation. 

M'here there is an express contract between A 
and p that A wonld deliver certain goods to C C 


though he 

Sc'chnii 7o nf tl.p C.w.lract A(‘Upi)licR only in 
tlie ab.Ronco of an c.'quvss coiifriu-t. 

Ml’. iMmpawm-, for flic Applicant. 

.' 1 .—Applicant obtained a decree 

again,. re.sp„iKlent, but (be latter successfully 

applied fur review uf jiulgrneiit and got tlie 
decree set a.side. It wa.s contended here that 
the review should not Lave been allowed. It 
wa.s allowed on the ground of an error ap. 

W upon the face of the record, namelj, 
hat the suit was based upon an express con’ 

■ tract which was held not proved, and the 
decree was granted upon an implied contract, 
only fiue.stion, therefore, is whether there 
was such an error. As I understood the ori- 
ginal judgment, the decree against the re- 
spondent was ba.sed upon the facts that he 

lad received the bricks and had made no 

p.>yment for them, section 70 of the Contract 
Act apparently being in view. The record 
however, showed that respondent had in fact 
made a payment, though not to the applicant 
and this seems to have been the main ground 
on the application for review, though not 
e.xpressly dealt with in the judgment on re- 
view. Not understanding how the question 
0 a payment to a pemn other than the 
applicant or .some one authorized by him was 

raa erial, I l.avehad the matter furtherlargued 

w th reference to .section 70 of the Contract 
Act and have come to the conclusion that that 
section applies where the delivery is made in 
the absence of any express contract at all 
In this case it has been found in fact that 
there was an express contract between the 

I* Tb". ■“ ““ 2' . 

party It has never been alleged that 
second defendent was 1st defendant’s agent 
Lpon the facts found, therefore, the judg- 
ment on review was correct. This application 

Apphcotiou dismissed. 
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SHEORAJ S1N8H f. KODLHAN SISUU 

rnrRT OF THE BOARD OF REVENUE, 
^ UNITED PROVINCES. 

Revenue Petition No. 2i of 1909-10 
OF Gorakhpur District. 

August 1, 1910. 

Prese)//:— Mr. Reynolds, J. M. 

SHEORAJSINGH-Defeni-ant-Appeuant 

versus 

B. KOULHAN SINGH-Puintiff- 

Respondent. 

iovonect-Uenral ono, 

"irern'in the number of the plot from which 

Dodo 1908. , , J .r r ^ 

Second appeal from the order of the Um- 

^ « • T'x • **_ T n A 


ahkad sahib shbttaki p. magnesite syndicate, ltd 


sue for 

Uu—Inkslole-SMcmm. ^ „ M„. 

misel -when a forfeiture has been incurred, [p. 614, 

“sri'Lin SiMvi AppnPoo v. Kainn^Ve, 

20 M 29- Korapninv. Nnranam, 20 Ina. . 

(1913) 38 M. 445; 25 W-h-.T. 31o. 

“penll ’provisions providing for re-entiT on failure 
to perform the conditions of '>.'o»*'‘ shouW be strictly 

construed without favour to either side.[p. ^ 

Good/i't/e, Le^wofCharlei Luxmorev, ^n'lUe, 16 East 

^ ^ A Aoo T%y^y» /7 rj/ii'ic V Kli^nm. 


Second appeal from the order of the ^om H O^Poc d bnris v E/™m, 

nis,sioner of Gorakhpur Division, dated the 8,1 . ^ ^ ^ ^ , 

2 ««!. ?rs, tu ;;,sthKr.ssf} «: i j 

'1i-DGMENT,_In this ease the suit origi- «nnpnt™n_Pnt,rn,d,.un, ,0 ind. Cas. .16, Bom. . 

A • > I ^ _ XT T ^ 0 A 


lally filed was for ejectment from iNo. 
neasuring 1 bigha. It spared subse- 
luently that No. 17-8/1 was in the cultiva- 
ion of another tenant and measured h 
Mas and that the correct number should 
lavebeen 17-y/l. This is a mere clerical 
imendment allowable under Order \ I, rule 
l 7, and it no more prejudices appellant, i 
lismiss this appeal with costs. 

Ajypeal dismissed. 


MADRAS HIGH 

Second Civih Appeal No. 85b of 1913. 
December 16, 1915. 

Vr^enf:— Mr. Justice Seshagiri Aiyar and 
Mr Justice Kumaraswami Sastri. 

Syed AHMAD SAHIB SHUTTARI- 

Plaiktiff— Appellant 
versus 

AGNESITE sYNDicm 
Agent and Manager, Mr. G. TLRNER, 
and otbeks — Defendants Nos. 1, 2 

and 4 TO 8— Respondents. 
landlord and tenant-Tenant-in-ciAnmon, nhelhcr 


R 151,3.5 B. 239, referred to. „ * 

In n mining lease the interests of the Government 
also are in jeopardy and therefore a f”*'*'"'® “f, 
incurred cannot be relieved against. Lp.5 5, col. l.J 
Where the plaintiff and the defendants owning nn- 
divided shares in the property in dispute jointly gave 
ft mining lease, which mode the rent due thereunder 
payable in certain proportions individually to them 

all and provided for re-entry in case of the essee s 

failure to perform the conditions, and the plaintiff, 
on the breach of certain covenants, sued for a de- 
claration that the lease liad terminated and for pos- 
session of his shave : CIA 

Held, that the suit was maintainable [P* hl4, col. 

^Second appeal against the decree of the 
Dhtrict Court of Salem, in Appeal Suit No. 
25 of 1912, preferred against that of the 
Principal District Mnnsif of Salem, in Origi- 
nal Suit No. IV of 1911. 

Messrs. M. 0. Paiihasomdhy Aiyangar, T. 

Bcingnchirm axiA P. B. harayauasamy Aiyar, 
for the Appellant. 

Messrs. King and Partridge, for the Re- 
spondents. 

This second appeal coming on for hearing 
on the 8th March 1915, and having stood over 
for consideration till the 18th March 1915, 
the Court delivered the following 

JDDGMENT.—The plaintiff and defend- 
ants Nos. 2 to S own undivided shares in the 
property in dif^pute. Plaintiff is entitled to a 
UO/480 share. Defendants Nos. i to 8 are 
entitled to the remaining share. On the 
26tli January 1899, they jointly gave a lease 
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of the entire property to Mr. G, G. Arbuth* is open to a tenant-iu-comnion to sae for the 
not for 30 years. The present 1st delendant rei'nvery of In’s share of the land deoiisedf 
is the successor-in-title of the said lessee, and tliat there is notlnni' in the Statute. 

The lease was for quarrying magnesite and of this country which redricts sncli aright 
chalk. It made the rent due thereunder The view nnintiined by juridsi tint ‘‘joint 
payable in certain proportions individually to tenants are .sei/nd p'?/* //i// pr f>,nf (by tho 
the plaintiff and defendants Xos. 2 to 8. It half, or moiety, and by nil)” Ins been 
provided for the keeping of accounts for the commenteil upon in the note to Mnrrr.y v. 
weighmentof the magnesite and chalk in the Hall (4) and its limitations have been 
presence of the lessors and the lessee, and explained. It is said in English books that 
contained provisions for re-entry and for the the right to bring separate suits is due to 
forfeiture of the lease on certain contingencies, the conception that it is a concession 
The plaintiff complains of the breach of three to the lessee tliat lie should be 
covenants (see paragraph 5 of the plaint) and allowed to take a joint lease, and that by 
prays that it may be declared that the lease the mere fact of joining in the lease, the 
had terminated, and for possession of either several owners are not debarred ■ from 
the entire property or the share of the plaint- enfi>rcing their individual rights. It is not 

iff. The 1st defendant denied that he failed necessary to qite all the English authorities 

to fulfil any of the conditions. He admits which recognise the rights cf a tonant-in- 
in paragraph 13 of his written statement common to sue to recover his share of the 
that a certain sum of money is still due to holding demised. They are collected togetlior 
the plaintiff. The other defendants remained in Cole on Ejectment, page 2SC. See also 

-A , T, 1 ... Williamson the Law of Ejectment, page 

1 be Munsif Upheld the plaintiffs conten- 104, Freeman in hiy book on Co-tenuncy 
tion and decreed possession of the plaintiff’s and Partition points out the distinction in 
share. The District Judge on appeal lias this respect between joint tenants, tenants- 
reversed that judgment. in-common or co-parceners. See .sections 

The first question argued by Mr. T. Ranga- 329, 330, 331 and 341. The general rule is 
chanar for the appellant is that the District stated to be, “whenever the title of the 
Judge’s view that one only of the lessors is co-tenants, as in case of joint tenancy and 
not competent to maintain a .suit in ejectment co-parcenary, is joint, the action must also be 
is not the law in this Presidency. In the joint; and whenever, as in tenancy-in-common ' 
case of Sri Raja Sinihadrt Appa Rao v. such tenant is deemed to possess a separate 
Fratlipaii Ramayya (1) and in the case of and distinct estate, the remedy of each must 
Korapaluv. ^tarayana (2) this High Court be distinctly and separately pursued.” jAn 
held that one of the severaltenants-in-common exception even in the ca.se of several tenants 
can sue to recover possession of his share has been maintained from the '.earliest 
from the joint lessee.^ Thecaseof times to the effect that “where the thing 

Fir Mahomed v. Cursetji Sorabji Be Vitre (3) to be recovered in a real or mixed action is 

takes the same view. On the other hand, entire, there, of necessity, tenants-in-enmman 

the Calcutta High Court in^ a long course must join.” That is the rea.son 
of decisions maintains the position that all the for the distinction in this re.spect between 
co-owners must sue together. Having actions for the recovery of real and of 
regard to this conflict of authorities, and to personal property, 
the guarded language used by Mr. Justice , 

Sankaran Nair in Sri Raja Simkadri Appa Ther^ can be no doubt that the rights 
Rao v. Prattipathi Raimyya (1), we had the members of a Muhammadan 

question fully argued before us It was in an intestate s estate are that of 

contended that under the English Law, it ^®*i^’^^s-in-comumn. As was pointed nut by 

the Judicial Committee of the Privy 

Council, there is no presumption of joint 

(1) 29 M. 29. tenancy in this country except in the case 

(2) 20 Ind. Cfts. 930; 25 il. L. J. 315; (1913) M. W. 

N. 655; 3b M. 4A5. 

(3) 11 B. 644. 
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(4) (1S49) 7C. B.44latp. 455; 18 I. J. Q.ip 
161; 13 Jur. 262; 137 E. R. 175; 78 R. R. 708. 
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continue an estate; but we are to put the fair 


cf co-parceners under the Hindu Law 
[Jog ificnr Narain Deo v. Kama Chandra Ihdt 
(o)]. Therefore, ualess there is something 
in the conditions of this country which 
warrants a departure from the principles 
applicable to tenants-in-common both in 
Kngland and in America, we must hold that 
the plaintiff is entitled to sue for his share. ' 
On the other hand we find that the rule 
of law as obtains in England is 
accepted by the Legislature in this 
country in sections 37 and 103 of the 
Transfer of Property Act. The viesv of the 
Calcutta High Court that tiie English 
decisions do not apply to India may be 
traceable to the suggestion thrown out 
by Mr. Justice Rampini in the cour.se of 
the argument in the case of Onpnl Ham 
Mohiiri v.lJhakpsicar Pershnd Narain Singh (6) 
that under the Bengal Tenancy Act a 
fractional share-holder i.s not entitled to 
maintain an action in ejectment against 
the joint lessee. So far as we are aware, 
this principle is not recognised in the 
tenancy legislation of this Presidency. 
Nor has our attention been drawn by 
Counsel tc any provision to that effect. 
Mr. Chamier tried to distinguish the 
Madras decisions on the ground that they 
are within the strict letter of sections 37 
and 1C9 of the Transfer of Property 
Act, as in both the cases there was a 
trdnsfer of the lessor’s interests since the 
demise. We fail to see on what principle 
the transferee can acquire a better title to 
sue for the share sold to him than the 
transferor Iiimself. Our conclusion is, a 
tenant-in-common is entitled in this 
Presidency to sue for his share of the 
property demised, where a forfeiture has 
been incurred. Of course this right must 
beft/und in the terms of the contract. Mr. 
Chamier contended that Exhibit A contem- 
plates a joint action. The canon of con.struc 
tion regardingforfeiture has not been uniform. 
Lord Ellenborough said in Goodatie^ Lfsive of 
Charles Ln.rmore v. SariUe(7): In the con- 
struction of covenants of thi.s sort they are 
neither entitled to favour or disfavour, whe- 
ther they are to create a forfeiture or to 

(5) 23 C. fi70 at p G7P: 23 I. A. 37. 

(6) 36 C. 807; 7 0. L. J. 483. 

(7) 10 East 87 at p. 95; 14 U. H. <05; 104 E. R. 1022. 


construction upon them, according to the 
apparent intention cf the contracting 
partie.s.” Lord Tenterden in Loe d Davis 
V. Dlsam (8 , emphasises that position. 
He says: “I do not think pro- 
visoes of this sort are to be construed 
with the strictness of conditions at common 
law. These are matters of contract between 
the parties, and should, in my opinion, 
be construed as other contracts. The 
parties agree to a tenancy on certain 
terras, and there is no hardship in 
binding them to those terms. In my view 
of cases of this sort, the provisoes ought 
to he construed according to the fair and 
obvious construction, without favour to 
either side.” On the other hand, many other 
eminent Judges have held that a proviso for 
re-entry ought to be construed strictly Doe d 
Anglesea v. Jiug'Jeu (3); Doe d Lloyd v. 
ingJeby(\0). In this country, the Legislature 
inclines in favour of holding provisions 
as penal even when a definite sum is 
mentioned as payable in case.s of the 
breach. The aim of law generally is 
in favour of giving relief against forfeiture. 
We think the safer course will be to act 
on tlie principle that penal provisions 
providing for re-entry should be strictly 
construed. Even in this view, we are 
unable to hold that Exhibit A provides 
for the institution of a joint action where 
there has been an infraction of individual 
rights. The document has been drawn 
up by English solicitors and the whole 
scheme of it suggests that the English 
doctrine of separate action was in the 
contemplation of tho.se who drafted the 
lease-deed. We are, therefore, forced to the 
conclusion that the genera- right of 
individual action is not taken away by 
the terms of this contract. See the 
deci.sion in Balambhat Bnv)ihhaf Joshi v. 
Vinnyak Ganpiitrao Patwardhan ( 1). 

There is one other consideration which 
confirms our view that the forfeiture 

(8) (1828) Mood. & Mill. 180 at p. 191; 31 R. R. 7^9. 

(9) (1884) GQ. B. 107; 13 L.J.M.C. 137; 8 Jur. 
615; U.5E. R.41;d6 R. R. 305. 

(10) [\m) 15 M. & W. 465; 15 1 E. R. 933; 71 R. 
R. 731. 

(11) 10 Ind. Cas. 746; 35 B. 239; 13 Bom. L. R. 
154. 
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should be enforced if it had' been incurred. 
Under the English Conveyancing Acts of 
18^1 and 1892, which were* passed with 
the object of affording relief against 
forfeiture, one of the exceptions relates to 
Covenants in a mining lease to allow 
the lessor to have access to, or inspect 
books, accounts, records, weighing machines 
or other things, or to enter or inspect the 

mine or workings.” 

* 

In the Indian Mines Act (Act VIII of 
1901) there is no provision either in 
favour of or against forfeiture. The 
principle of the English rule must, therefore, 
ordinarily apply. The reason of the rule 
is apparently that in a mining lease, the 
interests of the Government are also in 
jeopardy. Consequently, it is not a matter 
depending entirely upon the rights of the 
actual parties to the contract. For this 
reason also, we must hold that the 
forfeiture cannot be ordinarily relieved 
against, 

On the merits, wf* are not .satisfied with 
the way the facts have been dealt with 
by the lower Appellate Court. In the 
view the learned Judge took of the law, 
there wis no necessity for giving clear 
and definite findings on the questions of 
fact involved in the case. As we differ 
from him on the question of law, it is 
desirable that the District Judge should 
he asked to submit revised findings upon 
the question whether the plaintiff has 
proved that there has been a forfeiture 
of the covenants in the lease as alleged 
by him. He must return findings on 
issues 1, 2 and '6 on the evidence on 
record and also upon the further question 
to what relief the plaintiff is entitled 
within six weeks from this date. 

The District Judge has also held that 
the suit as brought must be construed 
as one for partition and that the District 
Munsif had no jurisdiction to entertain 
it. The relief claimed is to eject the 
1st defendant and to such a suit section 
7, clause XE ‘cc), of the Court Fees Act 
applies. The suit must be held to have 
been rightly valued and that it was 
properly instituted in the Court of the 
pistrict Munsif, _ . 


In compliance wifcii the order contained 
in the above judgment, the District Judge of 
Salem submitted findings on tlie following 
issues: — 

f. Wlietlior the first defendant has 
made default in the [layment of rents 
and royalties due to the plaintiff or 
noth 

il. Wliether due notices of weighment 
have been given by the first defendant 
to the plaintiff or noth 

III. AYhether correct accounts have been 
maintained by the first defendant as 
required by paragraphs 8 and 10 of the 
suit lease or noth 

X. To what relief is the plaintiff 
entitled? 

He found on the first ksue that 
the defendant did not make default 
in the payment of royalties and 
rent due, and on the serowl is«ue that the 
defendant ilid not give notice of weighnient 
to the plaintiff and on the third issue that 
no proper accounts were maintained and 
that the defendant was not entitled to be 
relieved against forfeiture. 

This second appeal coming on for final 
bearing after the return of the findings 
of the lower Appellate Court upon the 
issues referred by this Court for trial, 
the Court delivered the following 

JUDGMENT. — We accept the finding.s, 
reverse the decree of the District Judge 
and modify the decree of the District 
Munsif by adding a direction for partition 
and delivery of the share of the plaintiff. 
The respondents will pay the costs of 
the appellant in this and in the lower 
Appellate Court. 

Appeal allowed' Suit decreed. 
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i^ASlM iLI KBAK t>. AHMAD SHAH. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeals No«. 133, 150, 153 and 

154 OF 1911. 

July 5, 1915. 

Present : — Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lai, A. J. C. 
ynirrth QASIM ALI KHAN and another— 

PLAINTIFF'^— ArrELT.ANTS 
versus 

Saiyeil AHMAD SHAH and others— 
Defendants— Respondents. 

MahammaOnn J/nv—dIft, invaUdiiij of a of, 

cficct of, on oflioi' scjwrabtc portions — Gift in Heu of 
Jou'cr— Hiba-bil-ewaz, essrnfints of—Considerotion^ 
Outih Fstofcs Jif (I of 18f>9l, ss. R, 10, 15 - jprcsump- 
tion of prm(iqcni{nyc,ap'plicnhil\{]j of , to alienees from 
talnqdar— Waqf of profits! onhj, roUdity o/— Wnsiftt — 
N/iia Lav. 

If n gifr in regard to a portion of a property is in* 
valid, its invalidity would not affect another and 
separable portion of it. [p. 617, col. 2.] 

Ram Lai v. Mnsammat Jani Begam, 2 0. G. 244, re- 
ferred to. 

A gift made in lieu of dower is a kihuMUeieaz, 
for the validity of which delivery of possession is 
not essential. The consideration of a hiha-biLcwaz 
may or may not bo adequate ; it is enough for such 
.a gift that some evaz nr consideration should be 
given and there should be an intention to divest one* 
self in priFsenti of all interest in the property. Tp. 
017, col. 2.] 

Muhnmiinul Esnph Ravutan y. Pattnmi'n Ammnl, 21 
li.’iO; Khajooroonissa v. J? 0 Ks/uin 2 C. 1R4 at 
p. 198; 26 W. R.36;3 I. A. 291 (P. C.); Chaudhri Mekdi 
Hasan r. Muhammad Husnn, 28 A. 439 at p. 448; 10 
C. W. N. 706; 3 A. L. J. 405: 8 Bom. L. R. 387: 4 C. 
1. .T. 295; 33 I. A. G8: 9 0. C. 106; 1 M. L. T. 106 
(P. C.), referred to. 

Tlic presumption raised by sections S and 10 of 
Act I of 1869 does not apply to [iroperty which ha? 
been alienated l)y a talngdar in his life-time, nor 
lias it any concern witli the alienee or the family of 
such an alienee, [p. 519, col. 2.] 

Asghari Khanam v. Raj Bihl, 22 Ind, Gas. 267; 16 

0. G. 277, referred to. 

The Midiammadan Law docs not recognise a ivagf 
of the profits of the land apart from the land itself. 
But where the intention is, though the disposition, 
prima facie, appear to convey an iniinediate interest, 
not to give it operation during the life-time of the 
testator, the disposition will take cfl'ect as a wasiat. 
Such a bequest under the Shia Law may take effect 
. in favour of some of the heirs without tlie consent 
of the other heirs, if it docs not affect more than 
one-third of the estate, or if it exceeds one third, 
it is made for the performance of such religious 
duties as are incumbent upon the testator, [p. 621, 

001. 1.] 

Mofazzul Karim v. Mohammed, 2 C. L. J. 166, ro* 
ferred to. 


Appeals against orders of the Subort 
dinate Judge, Sitapur, dated 25th August 
1911, 

Messrs. Salig Bam, Aditya Prasad and , 
Bhairon Prasad, for the Appellants. 

Messrs. Moti Lai Nehru, G. F. S. Oehme, 
Gkhoteij Lai and Bishun Kumar, for the Re- 
.spondents, 

JUDGMENT.— These appeals arise out of 
Jour suits brought by certain persons for 
the recovery of different items of property, 
which omVinnlly formed part of the Qatub- 
iiagar estate, and for mesne profits. The 
Qutubnagar estate, according to the history 
given in the icajib-td-arz of 1870, was first 
owned by Tbahtrs, from whom it passed 
into the possession of the ancestors of a 
Mughal named Sublian Ata. Subhan Ata 
adpoted Ibrahim Reg and made him the 
owner of the estate in his life-time. Ibra- 
him Beg had no issue. In 12 tl fasU he 
adpoted Ahmad Ali Beg, his wife’s brother’s 
son, and made him the owner of the falqua. 
At the time of the annexation of Oudli, 
Ahmad Ali Beg was in possession of tlie estate, 
and tlje summary .settlement was made with 
liim by the British Government. A sanad 
was also subsequently granted to him under 
the hand and seal of Mr. George Udny 
Yule, the then officiating Chief Commission- 
er of Oudh, but the original sanad, which 
was probably made over to the Land Mort- 
gage Bank of India, since defunct, is not 
now available. There are references to that 
mnad in a mortgage-deed executed by Ahmad 
Ali Beg in favour of the Land Mortgage 
Bank of India, dated the 17th March 1873 
(Exhibit Ahmad 17), and in the papers relat- 
ing to the enquiries made by the Settlement 
Officer in 1866 in regard to some of the 
villages compromised in the sanad. The name 
of Ahmad Ali Beg, who was known as 
Ahmad Beg, was entered in List I at 
No. 75 and in List II at No. 24, appended 
to Act I of 1869. The parties do not 
agree a.s to whether it was an ordinary 
in the form given in Sykes’ Compendium of 
the Oudh Taluqdari law at page 385, orwAs 
a primogeniture sauad in the form given at 
page 386 of the same book, but in view of the 
historical fact that the old sanads were with- 
drawn by the British Government and prjt 
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mogeniture sanads granted in their places 
wherever the holders of the sanads agreed 
to the substitution, and the evidence afford- 
ed by the letter of the Commissioner of the 
Khairabad Division to the Secretary 
to the Chief Commissioner of Oudh, which 
refers to the grant of a primogeniture sanad 
to Ahmad Ali Beg in respect of tahqa 
Qutubnagar, there can be no doubt that what 
was granted to him was a primogeniture 
sanad in the form above mentioned concerning 
taluqa Qutubnagar (vide Exhibit Ahmad 4-7 
and Ahmad 48). The original sanads issued 
at the Darbar held by Lord Canning were 
signed by the Chief Commissioner, Sir Charles 
Wingfield During his absence on leave, 
the primogeniture sanads were issued in 
their places, signed by Mr. George Udny 
Yule, who was then officiating as the Chief 
Commissioner of Oudh. The reference in 
the mortgage-deed, executed by Ahmad Ali 
Beg in favour of the Land Mortgage Bank 
Limited, to the said sanad having been un- 
der the hand and the seal of Mr. Yule, read 
with the evidence of Alopi Prasad, who was 
then the agent of the Bank, confirms the 
conclusion that Ahmad Ali Beg held a pri- 
mogeniture sanad in respect of the estate. 
The entry of his name in List No. II shows 
that there was a custom in his family un- 
der which the estate devolved on a single 
heir, and there is no reason to imagine that 
he would have been unwilling to accept a 
primogeniture sanad. 

Ahmad Ali Beg was married to a lady 
called Musammat Hurmuzi Begam. He had 
by her five sons, Absan Ali, Haidar Ali, 
Azam Shah, Nadir Mirza and Aulad Ali, 
and four daughters, Musammat Amir Begam, 

usammat Lado Begam, Musammat Sughra 
Begam and Musammat Kazimi Begam. The 
eldest son, Ahsan Ali, is stated to have 
been blind from birth. On the 14th Sep- 
tember 1861 he executed a Will, nominating 
his second son, Haidar Ali, as a successor 
to the estate. He appears to have subsequent- 
ly in effect revoked the Will by executing 
and registering a deed of gift on the 27th 
September 1877 in favour of his wife, Mtis- 
ammat Hurmuzi Begum, giving her the en- 
tire estate in lieu of her dower. There is 
no reference in that deed of gift to the 
Will. The property comprised in the Will 
included the entire estate of Qutubnagar, 


which was situated partly in the Sitapur 
District and partly in the Hardoi District. 
Mutation was effected in favour of the lady 
in respect of the property situated in the 
Sitapur District in tlie life-time of the donor, 
and the gift in regard to it became com- 
plete. There is nothing to show that po-i- 
session was delivered or mutation effected 
in respect of the property situated in the 
Hardoi District, and if the gift in regard 
to it was invalid under section 17 of Act 
I of 1869, the interpretation placed on that 
section in Earn Lai v. Musammat Janl Be- 
gan (p upholding the contrary view, its 
invalidity would not affect another and a 
separable portion of the gift. It is not 
alleged that the gift was not made in good 
faith. According to the Muhammadan Law, 
a gift made in lieu of dower is a Mba- 
bil-ewaz, for the validity of which the de- 
livery of possession is not essential [Muhammad 

Esuph Ravutan v. Rotfamsa Ammal ( ).] The 
consideration of a hiba bil-ewaz may or may not 
be adequate, and as pointed out in Khajoor- 
oonissa V. Roivshan Jehan (3) and Ghandhri 
Mehdl Hasan v. Muhammad Hasan (4) it is 
enough to perfect such a gift that some 
ewaz or consideration should be given, and 
there should be an intention to divest one- 
self in prsesenti of all interests in the pro- 
perty. 

Ahmad Ali Beg died in about 1880. A 
dispute then arose between Haidar Ali 
and Musammat Hurmuzi Begam in regard 
to the succession to the estate, and a com- 
promise was_ arrived at, whereby Musam- 
mat Hurmuzi Begam agreed to take the lo 
villages, situated in the Sitapur District, to 
which Haidar Ali relinquished his claim, 
and the latter agreed to take the six vil- 
lages, situated in the Hardoi District, with 

the village of Newalpur in the Sitapur Dis- 
trict and the phulwan land of Qutubnagar, 

On the 2nd June 1884, Mnsammat Hur- 
muzi Begam executed a tamliknama or deed 


2) 23 M. 70. 

^^.3^2 0.184 atp. 198; 26 W. R. 36; 3 I. A. 291 

I4i 2S A. 439 at p. 41S; 10 0. W. N. 706; .3 A h 
J. 405; 8 Boqi. L. R. 387; 4 C. L. J. 295j 33 I. a* «q. 
9 0. C. 106; 1 M. L. T, 100 (P. CX ^ 
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of family settlement, by which she divided 
the greater portion of her property among 

her sons and daughters. 

Tiie village (lularha, including Nabina- 
gar, and 65 highns oi land in Karwa Jog 
were given by her to her eldest son Ahsan 
Ali. The said property was then held by 
Niranjan Lai under a mortgage effected by 
Musanwiaf Hurmuzi Begam. Ahsan Ali died 
on tlte 19th January 1893 without redeem- 
ing that mortgage. He left no issue. 1/w- 
sammnt Hurmuzi ilegam, therefore, revoked 
the famltknama in his favour. In 1899 the 
village Gularha was sold in execution of a 
jiiortgage decree, obtained by Niranjan Lai, 
and was purchased by Aulad Ali. Aulad 
Ali also purchased the 65 highas of land 
in Karsva Jog from Mus(v»mat Hurmuzi Be- 
gam. The village Sahebnagar was given by 
her to Aulad Ali, who remained in posses- 
sion of it till his death. 

The village Qutubnagar, excluding the 
land of Karwa Jog, the land held by Sheo 
Sahai and 300 bighas of sir land, was be- 
queathed by her to her three sons, Ahsan 
Ali, Haidar Ali, and Aulad Ali. The sir 
land was given to Azam Shah and Aulad 
Ali. Ahsan Ali having died in her life-time, 
the said village was divided by Haidar 
Shah, Azam Shah and Aulad Ali in equal 
share.s on the death of Mnsammat Hur- 
muzi Begam. 

The village [johar Kiiera was bequeathed 
by her to Azam Shah and Aulad Ali, sub- 
ject to a charge of Hs. 500 per year for 
the performance of certain religious cere- 
monies and for the upkeep of her tomb 
that of her husband. 

The village Satnapur was given by her 
to her son Nadir Mirza in full satisfaction 
of all his claims to her estate. 

She gave the villages Bilahia and Jaraunia 
to her four daughter.s, who divided them 
among thf-mselves by a deed of partition, 
dated the 4th June b87, under the terms 
of which Mnsonmnt Amir Begam and 
Mnsammat Lado Begam were given Bilahia 
and Mnsammat Sughra Begam and Mnsammat 
Kazimi Begam took Jamunia. On the very 
day the partition took place, Mnsammat Lado 
Begam m(rtgap(d her c-aiias share in 
Bilahia with possession in favour of Jani 
Begam of Ant, whose heirs are now in 


Miisammat Hurmuzi Begam made no dis- 
position in regard to the villages of Bijauh 
and Deogawan. She had sold Deogawan in 
her life-time to Haidar Ali by a deed of re- 
vocable sale (5ui lchaijar\ dated the Slsfc ^ 
January 1885, subject to the condition that 
.she would take back the property on 
re-paying the sale consideration after the 
lap.se of ten years. 

She had made certain other dispositions 
also, but with them these suits have no 
concern. 9»lie died on the 1st December 
1902. On her death mutation was effected 
in respect of Bijauli in favour of her three 
sons, Haidar Shah, Azam Shah and Aulad 
Ali, and in respect of Deogawan in favour 
of Haidar Shah. 

The dispute in these cases relates to the 
estate, left by Mnsammat Lado Begam 
and Aulad Ali. husammat Lado Begam 
died on the 4th November 1903, leaving 
a husband, Q isira Ali Khan, four brothers 
Haidar Shah, Azam Shah. Nadir Mirza and 
Aulad Ali, and three sisters Mnsammat Amir 
Begam, Mnsammat Sughra Begam and 
Mnsammat Kazimi Begam. 

In suit Xo. 29i of 1909, Qasim Ali Khan 

and his transferee, Da modardas, claim a half 
share in the estate of Mnsammat Lado Begam. 
She is described as having been the owner of 
an eight-annas shaie in the village Bilahia, 
under the tamliknama and the deed of parti- 
tion aforesaid, and of a l/l2th share in the 
villages of Bijauli and Deogawan by inherit- 
ance from Mnsammat Hurmuzi Begam. It is 
admitted that she mortgaged her eight-annas 
share in the village Bilahia with Rani Jani 
Begam on the 4th June 18"7, and that the 
lunr.s of mortgagee are in possession of that 
share. In regard to that village, the claim 
is, therefore, for a declaration that the 
claimants are entitled to a four-annas share 
therein. In regard to the other two 
villages, the claim is for possession of a 
half of a one-twelfth share with mesne 
profits for the three years preceding the 
suit. 

Haidar Shah died after the institution of 
the above suit on the 10th August 1909, and 

is now represented by bis .sons and dangh* 
ter«, who are parties tc the suit. Aulad A i 
died on the 2nd December 1909, leaving two 
bii1heiS( Azam Shah and Nadir Mil zaj and 
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three sisters, Musammat Amir Begam, Uluscini- 
mai Sughra Begam and Musam/mi Kazimi 
Begam. Besides the property above referred 
to, he left two houses in Lucknow, and is 
stated to have left some moveable property 
also, the existence of which is disputed. 

InsuitNo. 13of 1910, Saiyid Azam Shah 
claims a right to succeed to the management 
of the trust, alleged to have been created 
by the tamllknamn of the 2nd June 1884 
in respect of the village Lohar Khera and 
contends that he and his brother, Aulad Ali, 
were appointed trustees to take charge of 
the management, and that on the death of 
Aulad Ali he became exclusively entitled to 
manage the same. He alleges that Ahmad 
Shah, the eldest son of Haidar Shah, is 
wrongfully interfering with the management 
of the trust, and has improperly realized 
Rs. 600 from the tenants. In the alter- 
native he claims to be the legal heir of Aulad 
Ali. On either ground he .seeks pos.session 
of the eight-annas share of Lohar 
Khera, which stood in the name of Aulad 
Ali, with Rs. 600, damages and future 
mesne profits. 

In suit No. 14 of 1910, Saiyid Azam 
Shah claims a 2/7th share in the other 
property of Aulad Ali with mesne profits. 

In suit No. 91 of 1910, Mmammat Kazimi 
Begam, a sister of Aulad Ali, claims a l/7th 
share in the estate of Aulad Ali with mesne 
profits. She includes Lohar Khera, and 

some other properties, not included by 

Saiyid Azam Shah, in her claim. 

One of the main defences to all these 
suits was that the estate in the hand.*? of 
Musammat Hurmuzi Begam was governed 
by the sanad and the custom of the family, 
and devolved, on her death, according to 
the rule of priniogeniture, on Haidar Shah, 
her eldest surviving son. Ahmad Shah, 
the elde.st son of Haidar Shah, similarly 
lays claim to the entire estate, left 

undisposed of by Musammat Harranzi Begam 
or Aulad Ali in succession to his father. 

The learned Subordinate Judge found that 
the property obtained by Musammat Hurmuzi 
Begam by virtue of the said gift was 
governed l)y the rule of primogeniture laid 
down in the sanad. But a.s held in the 

Maniyarpur case, the judgment of which 
has been delivered to-day, that rule does 
pot apply to persons to whom the estate 


had been alienated in whole or in part by 
the holder thereof in his life-time. The pre- 
sumption raised by section 8 and 10 of 
A 1 1 of 1869 is that Ahmad All Beg was 
a taluqdar whose estate, according to the 
custom of the family, ordinarily devolved 
upon a single heir, but that custom does 
not apply to property which had been 
alienated by the fnhKfdar in his life-time. 
The custom applied to the family of Ahmad 
Ali Beg, and governed the devolution of his 
estate, but had no concern with an alienee or 
the family of such an alienee. There is nq 
reliable evidence to prove a general custom. 
The property in question on going into the 
hands of Musammat Hurmuzi Begam was 
not, therefore, governed by the rule of 
descent laid down in the sanad^ or by tlie 
custom referred to in .section 8 of the Act. 
The gift was made when Act I of 1869 
was in force, section 15 of which provided 
that if a fahqdar or grantee transferred or 
bequeathed tlie whole or any portion of his 
estate to a person, not being a taluqdar or 
grantee, who would not have succeeded 
according to the provisions of the Act to 
the estate or to a portion thereof, if the 
transferor or testator had died without 
having made a transfer and intestate, the 
transfer of, and the succession to, the pro- 
perty so transferred or bequeathed would 
be regulated by the rules, which would 
]\ave governed the transfer of, and succes- 
sion to, such property, if the transferee or 
legatee had bought the same from a person 
not being a taluqdar or grantee. Musammat 
Hurmuzi Begam was not one of the persons 
who would have succeeded to the estate 
had Ahmad Ali Beg died intestate without 
making a transfer, for her sons were alive 
[cf. Asghari Khanam v. Raj Bibi (5)]. The 
property held by Musammat Hurmuzi Begam 
was, therefore, governed by the Muham- 
madan Law. The family custom referred to 
in section 8 impressed the property with the 
character of impartibility, so long as it was 
in the hands of the family of Ahmad Ali 
Beg; but the effect of the sanad was to 
render it partible, when the property passed 
by alienation to a third person not entitled to 
succeed to the estate under the sanad or 
family custom. The mere fact that the 


(5) 22 lud. Cas. 267; 16 0. C. 277 
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ali6nG6 WAS tliG wif© of the aliGHor inado 
no difference, because property given to a 
woman becomes under the Muhammadan 
Law an independent stock of descent. The 
character of impartibility ceased to be 
applicable to ic, ^because tho custom was 
pot one by which an alienee could be 
bound. The conclusions upon which the 

learned Subordinate Judge decided the .suits 

cannot, therefore, be sustained. 

It is necessary under the circumstances 
fb go into the other defence.s raised in these 

feuits. 

In the suit relatiijg to the estate of 
‘^hisammai Lado Begam. the defendants 
pleaded that by virtue of a family custom, 
Musammat Lado Begam was excluded from 
inheritance, that Musammat Hurmuzi Begam 
had sold her right, title and interest in 
jjeogawan to Haidar All on the 31st January 
1885 under an agreement that .she would 
take back the property on re-paying 
the sale consideration after ten years, 
and that the plaintiffs or their predeces- 
sors-in-interest had not chosen to sue for 
redemption. The learned Subordinate Judge 
found that the sale effected by Mimmmat 
Hurmuzi B^gam in favour of Haidar All 
was really a mortgage, and that no custom 
excluding daughters from inheritance was 
established. 

The evidence adduced in support of 
the custom consists of certain documents, 
in which a reference is made to the gaddt- 
nashini custom obtaining in the family of 
the tahiqdarsol Aurangabad and Qutubnagar, 
.and of certain statements made by Haidar 

All in 1905 and by Ahmad Mirza and 
certain other witnesses in this case. Their 
evidence does not, however, establish that, 
apart from any gaddinaskini rule applicable 
.to the taluqos, there was any custom ex- 
.cluding females from the property of their 
mothers. The instances, cited by some 
of the witnesses, do not excl de the possi- 
bility of the daughters having allowed their 
brothers to retain the property out of love 
and affection or other cause. A custom 
relating to a tohqa or gaddi would not, as 
■ pointed out above, necessarily apply to 
.portions split out of it by voluntary aliena- 
tion, and the entries in the wanh-ul-arz, 
relating to the custom of exclusion in regard 


to talnqas, are not, therefore, of any value. 
The sale-d^ed, exef'utei by Mtnammat 
Hurmuzi Begam in favour of Hiidar Ali 
was accompanie 1 by an agreement (Lxhibit 
Ahmad 16) for the return of the pr)p9rty 
on re-payment of the consideration money, 
which included some money left for payment 
to certain prior mortgagees in any fallow 
season after ten years, and the proper remedy ■ 
of Qasim Ali Khan was to have filed a 
suit for redemption of the mortgage. The 
limitation for redemption has not yet 
expired. Qvsim Ali Khan and his vendee 
cannot, therefore, recover possession of ^ the 
property mortgaged, and are only entitled 
to a declaration that they bold the 
equity of redemption with regard to a 
one-fourth share out of what was inherited 
by Mimmmat Lado Begam in Deogawan 
from her mother. 

In regard to the village Bilahia, they 
are similarly entitled to a declaration that 
they hold the equity of redemption to the 
extentof half of the eight-annas share held 
by Musammat Lado Begam in the village. 
That village is in the possession of the heirs 
of Rani Jani Begam, with whom it was 
mortgaged by Mu ammat Hurmuzi Begam, 
and the proper remedy of the plaintiff is to 
sue the heirs of the mortgagee for a redem i- 
tion of that mortgage. In regard to 
Bijauli, Qasim Ali Khan and his vendee 
are entitled to a decree for po.ssession of 
the half share claimed by inheritance 
from Musammat Lado Begam, who inherited 
a 1/I2th share in the village on the death of 
her mother. 

In regard to the suit relating to an 
eight-annas share of the village Lohar Khera, 
it is contended on behalf of the respond- 
ents that there was no valid transfer or 
dedication of the village by Musammat 
Hurmuzi Begam, that Musammat Hurmuzi 
Begam subsequently cancelled the transfer by 
mortgaging the property elsewhere, and 
that the plaintiffs had no right of suit. 
The tamliknama does not, however, show 
that Musammat Hurmuzi Begam made a 
gift of the village in her life-time or 
dedicated the corpus of the village for any 
leligiou.s or charitable purpose. What she 
declared was: This village is kept by me 
during my life in my po.ssession. There- 
after it is given (diya) to Saiyid Azam 
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Shah and Mir Aulad All. The condition is 
that out of its profits Saiyid Azara Shah and 
Mir Aulad Ali shall, after paying the Govern- 
ment revenue, spend Rs. oOO per year, as per 
detail given below, over the expenses con- 
nected with my tomb and that of my 
deceased husband (Mirza Ahmad Ali) and of 
moharram and majUs (celebrations). After 
that what (profit) may be left shall be divided 
between the two brothers in equal shares. 
And the management of the expenses con- 
nected with the tombs and the durui and 
fateka (ceremonies) shall be vested in Saiyid 
Azam Shah and Mir Aulad Ali. The other 
heirs shall have no concern or connection 
with the same. The lamhardari of this 
village after me shall remain in the name of 
Haidar Shah according to the terms and 
conditions specified in clause (3).*' 

The grant was obviously intended to take 
effect after her death. It was burdened with 
a trust for the discharge of certain obliga- 
tions specified therein. The corpus of the 
property was not, however, conveyed for 
the discharge of the trust. As pointed out 
by Mookerjee, J., in Mofazzul Karim v. 
Mohammed (tj), the Muhammadan Law does 
not recognise a waqf of the profits of land, 
apart from the land itself. (See Wilson’s 
Muhammadan Law, 4th Edition, page 480). 

The deed conveys the corpus to the 
legatees, and creates a charge upon the land 
or a trust to the extent of the income 
endowed, but does not render the land 
inalienable or impartible. 

“In some cases,” says Amir Ali, “the 
disposition may, p^ma/«c^e, appear to convey 
an immediate interest, and yet the intention 
may not be to give it operation during the 
life-time of the testator; when that is so, 
the disposition will take effect as a wasiat^^ 
(Ameer Ali’s Muhammadan Law, Volume I, 
4th Edition, page 572). According to the 
Shia Law, such a bequest may take effect 
in favour of some of the heirs without the 
consent of the other heirs, if it does not 
affect more than one-third of the estate, or 
if it exceeds one-third, it is made for the 
performance of such religious duties as are 
incumbent upon the testator. There is no- 
thing to show that the bequest was revoked by 
Mttsammat Hurmuzi Begam in her life-time. 

■ (6) 2 C. L. J. 166. 


A subsequent mortgage is not necessarily i 
consistent with the rights conferred by a 
bequest. The morlgagG-fleed executed by 
Miisammat Hurmuzi Begam and Aulad Ali 
in favour of Lachman Das on the .^Ist June 
1902 (Exhibit Ahmad 25) comprised Lohar 
Khera excluding the hamlet of Cliandanpur, 
and described it as the property of Musammnl 
Hurmuzi Begam. No mutation of names 
was effected in favour of Aulad Ali and 
Azam Shah in respect of this village during 
her life-time (Exhibit Qasim 12 . The 
property compromised in the bequest formed 
a much smaller part than one-third of her 
entire estate, and the bequest is, therefore, 
valid and legally enforceable. 

On the death of Aulad Ali, his lialf share 
devolved on Azam Shah and his brothers 
and sisters then alive. Under the bequest 
Azam Shah had a right to realize the 
profits and to superintend the application 
of Rs. 500 per year for the purposes 
specified in the bequest. He was also 
entitled to a 2/7ths share out of the 8-- 
annas held by Aulad Ali. Ahmad Shah 
had no right to make any collections be-' 
cause his father had died in the life-time 
of Aulad Ali. There is no evidence to show* 
how much rent was collected by him from 
the tenants of Monza Lohar Khera during 
the period in suit. The amount can be 
ascertained later. Azam Shall is, therefore, 
entitled to a decree for possession with 

mesne profits of the 8-anna3 share belonging 

to^ Aulad Ali, subject to the conditions con- 
tained in the tamliknama. 

With reference to the claim of Azam 

Shah to a 2/7ths share in the other pro-' 

perty of Aulad Ali with mesne profits, 

the defence of Ahmad Shah was that 

Aulad Ali had no interest in the village - 
Qutubnagar. 

It appears from the tumliknama, dated 
the 2nd June 1884, that the village in 
question, excluding some land and other 
plots, was bequeathed by Musammai Hurmuzi 
Begam to Ahsan Ali, Haidar Shah and: 
Aulad Ali. Ahsan Ali having died without' 
leaving any issue in the life-time cf the- 
te.stator, the property devolved on Haidar^ 
Ali, Azam Shah and Aulad Ali. The sub- 
sequent revocation of the bequest or re-grant: 
to Haidar Shah by an alleged deed of the. 

5.th April lt93. is not proved. Aujad Ali 
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was thus the owner of a one-third in that 
village, and Azira Shah is entitled to a 

2 '7ths of one-third share therein along with 
a 2 7ths share in the remaining properties. 
The claim of Kaz'rai Begam, a 

sister of Aulad Ali, to a 1 7th share in the 
estate of Aulad Ali covers much more pro- 
perty than what is included in the previous 
claims. She alleges that Aulad Ali got the 
village of Sahebnaear under a deed of gift 
executed by Mimiumat Hurmnzi Begam, 
that he purchased the village Gularha from 
Niranjan Lai, that he similarly purchased 
65 highas of Karwa Jog from Mimmmnt 
Hurmuzi Begam, and that he obtained an 8- 

aiinas share in the village Lohar Khera and 

a 5-annas 4-pies share in the village Qutub- 
nagar by virtue of a fnniJihuima executed 
by Musammat Hurmuzi Begam, and con- 
structed a pacci kutlu and a pacca house in 
Lucknow, in all of which she claims a 
l/7th share. She also claims a share in 
certain moveable property, alleged to have 
been left by Aulad Ali. The defendants 
denied the existence of the moveables. 
The rest of the defence was the same as 
that raised in the other cases, except in 
so far that Lachman Das, who was im- 
pleaded as a usufructuary mortgagee of 
Sahebnagar, Gularha and Lohar Khera, 
claimed that his riglits as a mortgagee 
should be protected. It ha.-* already been 
found that Mnnza Lohar Kliei'a was given 
to Aulad Ali and Azam Shah by 
Hurmuzi Begam by way of bequest, and 
that that bequest is legally valid and 
enforceable. There is no proof that nay 
moveables were left by Aulad Ali or that 
they were appropriated by Ahmad Shah. 
The title of Aulad Ali to the other property 
is not disputed. It has also been found 
that there was no custom in the family 
excluding females from inheritance and that 
the estate in the hands of Musammat Hur- 
muzi Begam was governed by the Muham- 
madan Law. The plaintiff is, therefore, 
entitled to the sliare claimed, except in 
Lohar Khera which is burdened with a 
trust, and the moveable property in regard 
to which no proof has been afforded. No 
mesne profits can be allowed in respect of 
the property in the possession of the mort- 
gagees. 

Xhe a'pp'eal of y'asim Ail Khan and 


Daraodar Das is, therefore, allowed in so 
far that they will get a decree for posses- 
sion of a linlf shire of 1 bUwi 13 bis- 
wtnsis 6-2, 3 fcuc/iranm of the village Bijauli, 
and a declaration that they hold a half 
of 1 12th share in the equity of redemption 
of the villages Deogawan and Bilahia. The 
appeal of Azira Shah is allowed in so far 
that lie will get possession of the S-annas 
share belonging to Aulad Ali in the village 
Lohar Khera with mesne profits from the 
date of the death of Aulad Alitill therecovery 
of possession, subject to the discharge of 
the ti’ust created by the tamliknamu and 
the terms and conditions as to the 
distribution of the surplus profits contained 
therein. The appools of Azun Shah and 
Musammat Kazimi Begam in the properties 
specified in their claims with the excep- 
tion of Lohar Khera and the moveable 
property, the existence of which is not 
proved, will similarly be decreed to the 
extent of a 2,/7ths share in favour of Azam 
Shah and a 1 7 Mi share in favour of Kizimi 
Begam. These decrees will not affect the 
rights of the mortgagees. The amount of 
mesne profits will be determined by the 
Court below in accordance with Order XX, 
rule 12, of the Code of Civil Procedure and 
will be payable by the persons, other than 
mortgagees, who may be proved to have been 
in possession during the period in question. 
The appellants will get their proportionate 
costs in each appeal from Azim Shah in both 
the Courts. Ahmad Shah will bear his own 
cosU throughout. 

Appeals partly allowed. 


PUNJAB CHIEF COURT. 

FjRdT Civil Apceal No. 968 of 1913. 

July 17, 1915. 

Present: Mr. Justice Chevis and 
Mr. Justice LeRossignol, 

MOTI SINGH AND OTUEKS Defendants— 

Appellants 

versus 

Musammat JAMNA DEVI— Plaintiff, and 
ANOTHER- Defendant- 
Respondents. 

Hi’n'.Ii/ inc— llTifcir'5 —• Bunleu 
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Mi.TI SiNGK V, JAMNA DEVI. 

of proof— Widow, whether cati cluiUenge alienation 
by husband- Agreement declaring rights of parties, 
whether a mpulsority registrable. 

Both under Hindu Law and agricultural custom 
a widow is entitled to a life-interest in her husband’s 
estate and, therefore, the burden of proving a special 
custom to the contrary is on those who assert it. 
[p. 523, col. 2.] 

A widow is not competent to clm*leiige any dis* 
position of property by her husband, [p. 524, col. 1.] 

Maqsitd-ul-Nissa v. Kaniz Zohni, 135 P. R. '1908; 
194 P. W. R. 1908, Mnsoiimnt Mehtnb Bibi v. }[usam‘ 
VMf Hussain Bibi, 15 Ind. Cas. 5.56; 12t I*. W. R. 1912; 
249 P. L, R. 1913: 17 P. R. 191.3, referred to, 

A document executed by several brothers 
which declares the rights and interests of the 
brothers in estates of large value and also that their 
widows shall not inherit a life-estate but shall re* 
eieve only a maintenance allowance, is an agreement 
inter vivos and is inadmissible in evidence without 
registration, [p. 524, col. I.] 

First appeal from the decree of the 
Subordinate Judge, 1st Class, Rawalpindi, 
dated the 30th April 1913. 

The Hon'ble Mr, Muhammad Shaft, K. B., 
for the Appellants. 

Mr. Beechey and Sardar Kharak Singh, 
for the Respondents. 

JUDGMENT. — The plaintiff, who is the 
widow of one of the sons of Gurdit Singh, 
sued the surviving brothers and the nephew 
of her late husband for possession of her 
husband’s .share in certain villages. 

The defence to the suit was that by a 
custom of the family the plaintiff was 
entitled solely to maintenance, further, that 
the plaintiff was bound by an agreement 
subscribed to by all the brothers in 1884. 
Mehr Singh, the senior brother, before the 
Court below compromised the case with 
the plaintiff, by receiving from her a 
certain area in recognition of his right of 
sardari or headship of the family and 
conceding to her the balance of her late 
husband’s share. 

This compromise was followed by a decree 
which was ex parte against the defendants 
other than defendant No. 1, but on the ap- 
plication of the remaining defendants, that 
decree was subsequently set aside and the 
whole question re-opened. 

The lower Court has found for the plaint- 
iff, on the grounds that the alleged family 
custom has not been established and that 
the agreement of 1884 rfe'quireR registrati'ou 


and not having been registered was inad- 
missible as evidence. 

From the Subordinate Judge'-s decree, 
Mehr Singh appeals to this Court and 
prays that the compromise be maintained 
.so far as he is enneerned. 

The remaining male defendants in a 
separate appeal challenge the decree on the 
grounds that the family custom lias been 
established and that the agreement of 1884 
has been acted upon, is admissible and is 
binding on the plaintiff, who is not com- 
petent to challenge her husband’s disposi- 
tion of his property. The parties belong to a 
family of gagirdars and though they own 
land they are not agriculturists in the 
strict sen^e of the term. They are of the 
Khatri tribe. 

Both under Hindu Law and under 
agricultural custom, a widow is entitled 
to a life-interest in her husband’s estate, 
so that the proof of establishing a special 
custom to the contrary was rightly laid 
on the defendants 

On the question of special custom, we 
may say at once that we find the defend- 
ants have failed to establish it. 

In the family two cases are cited, that 
of Musammal Bishen Devi, widow of S. 
Jiwan Singh, but this instance is beside the 
point, for her husband Jiwan Singh left a 
son Gurdit Singh. On the death of S. 
Narinjan Singh in 1889 his widow received 
only maintenance, but only after there had 
been a dispute which was settled by 
arbitration. 

A few instances are quoted from other 
families, but these cannot be regarded as 
going to establish a special custom in the 
parties’ family. 

A special custom directly opposed to the 
personal law of the parties requires much 
stronger evidence than is here produced 
before it can be declared to exist and 
although one of the plaintiff’s witnesses, P. 
W. No. 2, says that the ladies of this family 
never receive a share of the land, he is 
a Muhammadan tenant only and not in a 
position to have any intimate .knowledge 
of the subject, in fact the oral evidence on 
both sides is of no value. 

Although it is admitted by Mueammat 
Har , Kaur, widow of Niranjan Singh, that 
she got only rnuinfemnee on her husbanij’s 
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d?atli. we nevertheless find her recorded as a 
sharer in Dadhambar (page 29 of paper- 
book) and in Wazirabad (page ‘7 of ditto). 

; The next point is the admissibility of the 
agreement d 1884 and its binding effect on 

Musaminat Jamna Devi. 

If the document is admissible, it would 
appear to bind Mimmmat Jamna Devi, for 
a-widow is not competent to challenge any 
disposition of property by her husband, cf, 
Maqsud-ul-Nissa v. Kaniz Z'ihra (1), 
mt Mehtah Bibi v. iMnsammat Hussain Bibi 

The appellants contend that the instrument 
apa whole does not require registration, but 
that whether it does ornot, clause VI of the 
instrument is complete in itself, that it is 
separable from the rest of the document and 
that it deals with the rights of the widows of 
the family. 

It is further contended that it is of a 
testamentary character. We are unable to 
accept these contentions. The clause VI is 
not of a testamentary character inasmuch as 
it is not unilateral and is not revocable. Once 
the brothers had subscribed to it, each one 
was bound by it and one was not competent 
to resile from it without the assent of the 
others. It is in fact an agreement inter vivos. 
The clause constitutes an agreement be- 
tween all the brothers whereby they declare 
that their widows shall not inherit a life- 
estate but shall receive only a maintenance 
allowance of Rs. 25 per mensem. 

Even in the case of Unsammat liar Kaur, 
as we have noted above, this rule was not 
followed for she was mutated a full sixth 
share in Dadhambar. 

Similarly the rest of the instrument 
declares the right and interest of the brothers 
in-estates of large value. 

♦ 4^ 

We hold that the instrument is not admis- 
sible in evidence for the reason that it is not 
registered, and its registration was com- 
pulsory before it could be effective. 

The result is that this appeal fails and is 

dismissed. 

As for Mehr Singh's appeal, his only 
contention is that his compromise with 
plaintiff should be maintained. 

(1) 135 P. R. 1908; 194 P.W.H. 1908, 

(2; 16 Ind. Cas. 566; 17 P. R. 1913; 124 P. W, K. 
I912j 249 P. U K. 1913. , 


The Subordinate Judge refused to maintain 
it on the ground that when the case was 
re-opened, he hotly contested plaintiff’s claim. 
This is scarcely correct. In his pleas be relied 
on the compromise and he appeared as a 
witness for the defendants only after a 
bailable warrant bad issued for his attend- 

&nc6» 

He then denied the plaintiff’s right to a- 
share, but admitted that his grandmother’s 
case was the only instance he could cite. 

We see no good reason for^ setting aside 
the compromise between plaintiff and Mehr 
Singh which they reached between them. 
without reference to the other defendants. 

AVe accordingly accept Mehr Singh s appeal, 
jind decree for the plaintiff by modifying the 
lower Court’s decree, so as to bring it into' 
harmony with the compromise aforementioned 
but we allow Mehr Singh no costs. ^ The 
plaintiff’s costs throughout shall be paid by 
the remaining defendants. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal kkom Order No. 37 of 1915. 

January 10, 1916. 

Justice D. Chatterjee and 
Mr. Justice Beaclicroft. 

MOHINI MOHAN MOZUMDAR 

CHOUDHURV— Opposite Paktv 

—Appellant 

versus 

SURKNDRA CHANDRA DEY— 

Petitioner— Respondent. 

Civil Prucedure Code (,4c/ V of 1908), s. 47, cL' (■')^ 
0. XYi, i\ \G— Decree, purchase of, question of— 
Decision— Appeal— Separate paras, in s. 47, effect of. 

The question ns to the genuineness of the pur- 
chase of a decree, arising between the purchaser 
who applied for execution on the substitution of his 
name as decree-holder und ii judgiucnt-creditor of 
the decree-holder who, having attaehed the decree, 
opposes the application, eomos within tho purview 
of section 47, clause (3), Civil Procedure Code, and 
as such its decision is appealable as a decree, oven 
though tho judgment-debtor dws not take any part 
in the dispute, [p 525, col. 2.J 
The fact that on application was made under Order 
i'Xl, rule to, of the Civil Procedure Code does not 
prevent section 47 of the Cede, frem being applied 
for the decision of a question falling within its scope 
[p. 525, col. 2.] ■ 
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Semhle. The object of separately numbering tl(e 
sub-sGctioiisof section 47, Civil Procedure Code, is 
to make the several sub-sectioiis indeiioudcnt of 
each other [p oi-'', col. 2.] 

Chiimkr v. Mnsnnnnat HamiraiL 11 C. W. N. 
433; ti C. L. J. 437, distinguished. 

Appeal against the decree of the Subordi- 
nate Judge of Mymensingh, dated the 29th 

October 191-4, reversing the order of the Uh 
Munsif, Netrokona, dated the 2nd June 1914. 

Babu Kali Kmkar Cliakrabcrhj, for the 
Appellant. 

Babu Bir ndm KmiavRy, for the Respond- 
ent. 

JUDGMENT. 

D. Chattertke, J.— One Ram Kanai'obtained 

a decree for money against the judgment- 
debtor, The respondent Surendra purchased 
this decree and applied to have his name 
substituted as a decree-holder and to exe- 
cute the decree. The appellant Mohini. 
having a decree against Ram Kanai, having 
attached the said decree of Ram Kanai and as 
an attaching creditor, oppo.^ed the application 

of the respondent on the allegation tiiat the 

hhala was fraudulent and henami. The first 
Court allowed the objection. On appeal the 
District Judge has held the hhala to be 
good and valid and allowed the objection of 
the respondent. The attaching creditor 
appeals on the ground that no appeal lay to 
the District Judge. This would depend 
upoii^ whether the case comes within the 
purview of section 47, clause 3, of the Code of 
Civil Procedure. The question is whether 
the applicant Surendra was a representative 
of the decree-holderand was as such entitled 
to execute the decree. This question would 
apparently come within section 47, clause 3, 
and if it does so come within that clause 
the appeal lay to the District Judge. It 
IS contended, however, on the authority of the 
case of i?a)u Clmnderv. Musammat }la)ahan 
(0) that in order tliat the case may be 
brought within the purview of section 47 
clause 3, the dispute in question must be one 
in which the judgment-debtor was interest- 
ed. In this case it appears that the judg- 
ment-debtor did not appear to oppo.se the 
application of either of the parties. The case 
referred to was decided upon the old section 
244, Civil Procedure Code. In that section 
there was no numbering of the several sub- 
sections and the clause as to representation 
was dependent upon the previous part of ^ the 

(I) 11 c. ■W.N,453,-^6 0. Ii.J,4a7,- ■ 


sertjon wliich refers to the dispute between 
the parties fn the sm’f. In (he present Code 
seclinn 47 lias been divided infn tliree sub- 
sections and fi e siili sections are mimbered 
separately. The object of that numbering 
seems to liave been to make the several sub- 
sections indepeiideiif nl each other. Ill any 

case the three siili-.iiectiniis can be read each 

by itself and if this is done, llien clause ol 

provides for the decision of a iiuestion like 

that wliicli was tlie subject-matter of tlie 
present di.«:pufe. 

Jt is fnrtlier contended that the application 
W-.S made apparently under Order XXl, rule 
ju, and if that was so there was no provision 
tnr any appeal to lie against tlie order tha{ 

1 I* t . proviso to that 

rule, notice IS to bo served upon the trans- 

terse and the judgment-debtor and if the 

traiisferee, tliat is, tbe original decree-bolder 

and t be judgment-debtor have notice, then the 
case becomes one in wliicli all the parties are 
represented. If all the parfie.s are represent- 
fi, the case may, very well, be treated as one 
in wliicli the question arising for decision 
umler section 4t may be decided and takiim 
It for granted that rule IG was entirely annlb 

on k from being applied for the decision rff 

t e ^estioii a., to who Is the representative 
of lie particular party to the proceeding 
Rule 16 of Order XXI provides that 
decree shall not be executed until the Court 
has beard their objections (if any) to itk 

execution, that is, the objection of tS 

transferor and the judgment-debtor. Here 

a third person also comes in whose object ^ 

may not be within the purview of Drier 
XXr, rule 16. Here the third person is 
Mohini who 1 .S the attaching creditor of 
Ram Kanai. That question, however van 
very well be determined under sub-sect 
3 of section y. We think, therefore £ 

on the whole, the decision is one ’which 
omes wi Inn sub .section 3 of section 47 aS 
IS therefore, appealable. As express”^ 
s ated the .section this decision ft 
the purpose of execution only. 

■ of “le case we dismiss the 

The Rule is discharged. 

Beachcroft, j.— 1 agree. 

Buie dikhargs'd. 
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llkmAS HIGH COURT. 

^f-poND Civil Appeal No. 1563 of 1914. 

December 13, 1915. 

Present:— Ur. Justice Napier and Mr. Justice 

Srinivasa Aiyangar. 

NARAYANA and others— Plaintiffs— 

Appellants 

versus 

KASHAPPAYA and another— Defendants 

—Respondents. 

Lond{or(t and tenant-Rent, paipnent oj-Days of, 
grace—Forfcihire on non-painncnt— Court, poirer of, to 
relieve against forfeiture. /-.••in * i 

As between landlord and tenant a Civil Court lias 
a discretionary jurisdiction to relieve against for- 
feiture of tenancy in all proper cases, whether days 

f\f erraoo RFC {lll0W8d OF TlOt 

Narounm Ktnnii v. Handu Shetty, 15 M. L. J- 210 ; 
Naraina yaikn v. Vnsudeva Bhatiu, 2S M. 380j [5 

I, T 208- Adiraija Shetty v. BiUa Tijnmpu, 8 Ind. Oas. 

T. 108;(1910JM. W. N. 119; 20 M. L. 

J. 944, referred to. , r. ■ oa t i n 

Aomuua Shetty v. Mahnmmade Bean, 30 Ind. tas. 

596: 18 M. L. T. 336; (1915) M. IV. N. 857; 29 M. L. 

J, 381, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suit No. 393 of 1913, 

preferred against that of the District Munsif 
of Karkal, in Original Suit No. 2S9 of 1912. 
Mr. T, B. Ramachandra Aiynr, for the 

Appell^ots, 

Mr. B. Sitaramn Ran, for the Respondents. 


JUDGMENT. 

Srinivasa Aiyangar, J. — It is argued tnat 

if days of grace are allowed for payment of 

the rent, Courts have no jurisdiction to 
relieve the tenant from a provi.so for re-entry 
on non-payment of rent, and the decisions in 
Narayana Kaviti v. Handu Shetty (1) and 
Naraina Naiha v. Vasudeva Bhafta (2) and 
Adiraya Shetty v. Billa Tyampn (3) are 
relied on. This case and the earlier cases 
and the later cases in this Court as well as 
English cases were exhaustively reviewed 
\n Appayya Shetty v. Mahammade Bean (4), 
and the conclusion was arrived at that the 
Court has jurisdiction to relieve against 
forfeiture in all proper cases, whether days of 
grace are allowed or not. I respectfully 
agree. In this case it is impossible to say 


fl) 15 M. L.J. 210. 

(2) 28 M. 389; 15 M. L. .T. 108. „ t m 

(3) 6 Ind- Cas. 438; iO M, L J. 944; 8 M, L, T. 

108- (1910) M. W. N. 419. , m 

(4) 30 Ind. Cas. 596; 29 M. L. J. 381; 18 M. L. T. 

136; (1915) M. W. N. 857. 


BUKMAN DEVI V. SHIB DEVI. 

that the lower Courts have not properly 
exercised their discretion. I think that this 
appeal fails and must be dismissed with 

costs, 

Napier, J.— I agree. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civil Appeal No. 2005 of 1912. 

July 22,1915. 

Present:— Ur. Ju.stice Rattigan and 

Mr, Justice Shah Din. 

Musammat RUKMAN DEYI - Pl.aintiff- 

Appellant 

versus 

Alusammat SHIB DEYI and others— 

Defendants— Respondents. 

Civil proceihire Code {Act I of 1908), 0. 1, r, 1, 
scope of-Snif by different sets of plaintiffs claiming 
in the alternative, uhether inainfainahle—ArottiS of 

Sialkot— Custom -Burden of proof. 

The provisions of Order I, rule 1, Civil Procedure 
Code, contemplate, even if they do not encourage, 
claims by different plaintiffs in the alternative, pro- 
vided that there is a common question of law or of 
fact which would arise if such plaintiffs brought 

separate suits, [p 627, col. 1.] 

Where, therefore, two sets of plaintiffs, one the ne- 
phews and the other the daughters of the last male 
owner, sued to recover property from the widow of 
his grandson, alleging that citlier the nephews or 
the daughters were the legal heirs of the deceased 
owner and that they had agreed among themselves 
to divide the )»roperty in tlie event of either set 
of plaintiffs succeeding in the suit: 

Held, (1) that the suit could not bo dismissed on 
the ground that the plaint contained contradictory 
allegations and made inconsistent claims; [p. 527, col. 

(2) that the parties being A rocas of Sialkot City 
were probably governed by Hindu Law and the bur- 
den of pixjving a special custom to the contrary lay 
upon the defendant, [p. r2/,col. l.J 

Prenii v. Khushal Sinyh, 1 Ind. Cas. 6C8; 28 1 . L. H. 
1909; 30 P. R. 190.’; 42 P. L. R. 1909, referred to. 

Second appeal from the decree of the 
Divisional Judge, Sialkot, dated the 10th 
August 1912. 

Mr. Nand Lai, for the Appellant. 

Mr. DumC/ianJ, for the Respondents. 

JUDGMENT.— The Divisional Judge has 
devoted a consideiLble part of his judgment to 
criticisirg adversely the action of the plaintiffs 
in presenting a joint plaint in this case, and 
has indeed dismissed their suit on the ground 
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that the plaint contains contradictory al- 
legations and makes inconsistent claims. It 
appears to us that the learned Judge has 
overlooked the provisions of Order I, 
rule 1, Civil Procedure Code, which 
contemplate, even if they do not actually 
encourage, claims by different plaintiffs in 
the alternative, provided that there is a 
common question of law or of fact which 
would arise if such plaintiffs brought sepa- 
rate suits. The parties are as follows: (1) 
one set of plaintiffs comprises the nephews 
(brother’s sons) of Lachh man Shah, deceased; 
(2) the second set of plaintiff.s are the 
daughters of the said Lachhman Shah; (3) 
the defendant Musammat Shib Devi is the 
widow of Nand Lai, the grandson of Lachh- 
man Shah. Both Nand Lai and his father 
Narain Das predeeea'sed Lachhman Shah. 
The parties are drams of Sialkot and are 
said ordinarily to reside in that city. The 
suit relates to the properties of Lachhman 
Shah, and the plaintiffs claim that either 
the nephews or the daughters are the 
legal heirs of the deceased and they 
set out that they have by agreement 
among themselves arranged to divide 
the property in the event of either set 
of plaintiffs succeeding in the suit. It 
is urged on their behalf that if Hindu Law 
applies the daughters are undoubtedly 
Lachhman Shah’s heirs, and that if custom 
is to be applied, then under the ordinary 
rule as laid down in paragraph 9 of the 
Digest of Customary Law the widow of a 
grandson who predeceased his grandfather 
would have no claim to succeed as heir 
in the presence of the nephews of the 
deceased. 

In our opinion the probabilities are that 
the family is governed by Hindu Law. The 
members of it are A-oras and, so far as we 
can see, have little or no connection with 
agriculture. Such being the case the 
daughter would admittedly succeed in pre- 
ference to the defendant. Ass-uming, 
however, that custom obtains among the 
parties, the burden of proving a special 
custom such as that which was held to have 
been established in Piemi v. Ehtishal Singh 
(l), among Panhawa Jafs of Amritsar, 
would rest upon the defendant. She had 

(1) 1 Ind. Cas. 608; 30 P. R. 1909; 42 P. L. B. 1909; 
28 P. W. B. 1909., 


ample opportunity of proving the existenco 
of any such special custom but was unable 
to discharge the onus resting upon her. 
From whatever point of view, therefore, that 
we look at the case, it is clear that one or 
other of the plaintiffs must succeed, and 
we cannot agree with the Divisional Judge 
that their plaint contained such contradic- 
tory allegations as to justify the dismissal of 
the suit. 

The Divisional Judge has found as a fact, 
and this finding is binding on us on second 
appeal, that Narain Das was not joint with 
Lachhman Shah. As a result of this finding 
we must hold that such part of the 
property in suit as belonged to Narain 
Das must be excluded from the decree to be 
given to the plaintiffs. Counsel on both 
sides agree that Narain Das’ property 
consists of (1) a plot oi 7 hinah 1\ marks 
of land situate in Mahal Rangpur and (2) 
one house situate in Sialkot town. These 
two properties must accordingly be excluded 
from the decree, but in all other respects 
the decree in plaintiffs’ favour will be as 
given by the District Judge. The appeal 
is accepted, but we direct that the parties 
bear their own costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 436 op 1914, 

November 16, 1915. 

Presew/:— Mr. Justice Kumaraswami Sastri. 

PARAMASIVAM PILLAl — Plaintiff 

Petitioner 




PERIYANAYAGATHAMMAL — Defendant 

—Respondent. 

Madras Village Courts Act (I of 1889), s. 73— 
District Munsif power of, to review judgment set aside 
hy misfake—Review—Inheient power—Civil Procedure 
Code (Act Vof 1908;, s. 115. 

Every Court has an inherent power to review ita 
judgment by setting aside orders passed either under 
a mistake of the Judge or obtained by a fraud unon 
the Court, [p. 528, col. 1.] 

Badaricharya v. Ramchandra Gopal Savant 19 B 
113; Ramsingh v. BahuKhansingh, 19 B 116, followed*. 

Damodara Nadar y. Manicka Vachoka Dasika Pan- 
darn Sannadhi, 3 Ind. Cas. 463; 6 M. L. T. 177; 19 M. 
L. J. 7li5;33 M. 65; Giddayya v. Jagannatha Rau] 
21 M. 363; Rdnga Reno v. Emperor, 16 Ind. Cas, SIS- 
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12 M. L. T. 350; IS Cv. L. J. 710; (1912) U. W. N. 
982; 23 M. 1;. J. 371, distinrruished. 

A District Miinsifcan, therefore, review a judg. 
ment which he, acting under section 73 of the Vil- 
lage Courts Act, set aside by mistake, though tliat Act 
provides for no such review, [p. 528. col. 1.] 

Qiin'fc - Whether the Code of Civil Procedure applies 
to applications made under section 73 of the Village 
Courts Act ? [p. 528, col. 2.] 

Petition under section 115 of Act V of 
1903, praying the High Court to revise 
the order of the Court of the District Munsif 
of Tirnvadi, in Original Petition No. 130 of 
1911, preferred against that of the Court 
of the Village Munsif of Somerwarapuram, 

in Civil Suit No. 1 of 1913. 

Mr. G. S. Ramackanilrier^ for the Peti- 
tioner. 

Mr. S. Mnthiah Mttdaliar, for the Respond- 
ent. 

JUD(jMKNT.— The only question is whe- 
ther the District Munsif has jurisdiction to 
review an order made by him under the 
Village Courts Act (I of 1889). The Act 
does not provide for review of order passed 
by the District Mun.sif on applications made 
to him under section 73, and it is argued that 
he has no power to set aside an order even 
though made by him under a mistake. 

I am of opinion that every Court has an 
inherent power to set aside orders passed 
eitlier under a mistake of the Judge or 
obtained by a fraud upon the Court. What- 
ever doubt might exist where the review is 
sought on grounds outside the record, 
I do not see any grounds for holding that 
Courts are bound to allow a decree or order 
passed under a mistake to stand. Badim> 
charya v. Eamchandra Qopal Savant (1) and 
Ro'nisihgJi v. Bahi Kisansingh (2) are 
authorities in point. 

Reference has been made by the appel- 
lant's Vakil to Bamndam Nadar v. Manicka 
Vachahi Dasika Fandara Sannadhi (3); 
Banga Bow v. Emperor (4) and Giddayya v. 
Jagannatha Ban (5). These case.s do not touch 
the question as to the inherent power of 
the Court to set aside an order passed by it 


(1) 19 B. 113. 

(2) 10 B. 116. 

(a) 3 Iml. Cas. 463; 33 M. 65; 6 M. L. T. 177; 19 
jf. L. J. 725, 

(4) 6 hid. Cas. 518; 23 M. L. J. 371; 12 M. L. T. 
• 35O; 13 Cr. L. J. 710; (1912) M. W. N, 982, 

(5) 21 M. 363. 


under a mistake. In Daynodara Nadaif 
V. Manicka Vachaka Besika Pandara 
Sannadhi (3) the review was* not granted 
owing to any mistake the Collector laboured 
under where he dismissed the first application. 
In the judgment Ju.stices Munroand Sankaran 
Nair cited Badarichnrya v. Ramchandra 
Gopal 5rtt’ani(l)and Ramsingh v . Bahu Kisan^ 
singh ( 2 ), but only distinguished the case they 
were dealing with from the two Bombay 
cases cited and all that was decided in 
Giddayya v. hgannatha Rao (5), was that 
section 73 of Act I of 1889 did not empower 
the District Munsif to sit in appeal over the 
judgment of the Village Court, The case of 
Ranga Row v. Emperor (4) relates to the power 
of the High Court to restore a criminal 
revision petition dismissed for default. 

In the view I take it is unnecessary to 
consider if the provisions of the Civil Pro- 
cedure Code apply to applications made to 
the District Munsif under section 73 of the 
Village Courts Act. It is argued by the 
appellant’s Yakil that they do not apply, but 
if this is so, it is difficult to see bow he 
presents this petition under section 115 of the 
Civil Procedure Code. 

I dismiss the petition with costs. 

Fefition dismissed. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1153 of 1913. 

July 22, 1915. 

Present:— Ur. Justice Rattigan and 
Mr. Justice Shah Din. 

JAG AT RAM— Plaintiff— Appellant v 

versjis 

MEHR DIN AND OTHERS— Defendants— > 

Respondents. 

PhujoI) Pre-emption Act {II oj 1905), s. 11, pro- 
viso — ''Recorded,” meaning of Entry by patwari in 
mutation rogii^tcr, irhefhcr sufficient. 

Tho H ord “recorded” in the proviso to section 11 
of the Punjab Pre-emption Act of UK)5 means entered 
in the Record of Bights, [p. 530, col. I.] 

A person cannot be properly said to be entered 
in the Record of Kiglits as the owne; of land if only 
his name has been entered in the regi.-tor of muta- 
tions by the patiearx and a report has been put 
uj) in his favour in the appropriate column of that 
register, [p. 630, col. 1.] 

Hari Ram v. Al/ah 28Ind. Cas. 695; 186. P, 
1. R. 1916; 17 P. R. 1916, distinguished. 
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Second appeal from the decree of the 
Divisional Judge, Lahore Division, dated the 

3rd May 1913. 

Messrs. Balip Singh and Bahadur 
Ghandj for the Appellant. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
and Messrs. Dhanpat Rai^ Durga Das and 
Balwant Eai, for the Respondents. 

JUDGMENT. — The suit which has given 
rise to this second appeal was brought by the 
plaintiff-appellant, Jagat Ram, against the 
defendants-respondents, Mehr Din, Hussain 
Bakhsh and Puran Chand for possession, by 
pre-emption, of 41 kanals 19 marlas of land 
situate in village Jia Musa, Tahsil Lahore, 
which had been sold by a registered deed, 
dated the 21st February 1911, by Puran Chand 
to Mehr Din and Hussain Bakhsh for 
Es. 5,600. The plaintiff, who is a brother 
of Puran Chand, vendor, is by caste a 
Khafri and is admittedly not a member 
of an agricultural tribe. He claims to 
have a right of pre-emption in re.spect of 
the land sold by his brother to the 
above-mentioned vendees under the proviso 
to .section 11 of the old Punjab Pre- 
emption Act, II of 1905. Both the 
Courts below have dismis.sed the suit on 
the- ground that at the date of sale the 
plaintiff was not recorded as the owner 
of agricultural laud in village Jia Musa, 
and that ho is not, therefore, entitled to 
the benefit of the proviso to section 11 
aforesaid. 

The sole question for decision in this 
second appeal is whether or not the lower 
Courts are right in holding that the 
plaintiff was not recorded as owner of 
agricultural land in the village at the 
date of sale within the meaning of section 
11 of the Pre-emption Act, II of 1905. 
The material facts bearing upon this 
question are these. It seems that prior to 
1910 the plaintiff was not recorded as 
an owner of agricultural land in village 
Jia Musa; but on the 14th February 1910 
the patwari entered a report in the 
register of mutations proposing that a 
certain area of land should be mutatgd ■ 
in the plaintiff’s name. The facts relating 
to the proposed mutation have not been 
stated by the Courts below and it is 
unnecessary to set them out in this place. 




The mutation was nut sanctioned by the 
Revenue Ofiicer until the 15tli June 1911, 
but meanwhile, on the 2lst February 1911, 
the land in di.^pute was sold by the 
plaintiff’s brotlier, Puran Chand, in favour 
of the present vendees, Mehar Din and 
Hussain Bakhsh. 

The plaintiff’s learned Counsel has argued 
that since on the 14fh February 1910 
the paitvari had put up the mutation in 
favour of the plaintiff in the register of 
mutations, the plaintiff was on that 
date **recorded” a.s the owner of agricultural 
land in village Jia Musa within the 
meaning of the proviso to section 11 of 
the Pre-emption Act, 1905, and that lie 
was, therefore, entitled to a right of pre- 
emption in respect of the sale in dispute 
which took place on the 21st February 
1911. In support of this contention the 
learned Counsel has relied on the recent deci- 
sion of this Court in Hari Ram v. Allah 
Ditta (ly. 'I'hat decision, however, is not 
in point. There the question was whether the 
father of the plaintiff (who was an Arora by 
caste and, therefore, not a member of an 
agricultural tribe) had been recorded as 
an owner of agricultural land in the 
estate in which the property sold was 
situate for twenty years previous to the 
date of sale. It was found that mutation 
in respect of a plot of land in the village 
had been attested in his favour on the 
9th September 1889, more than twenty 
years prior to the date of .sale, and 
since the jamahandis of 1889-90 had been 
destroyed it was presumed under section 
114 of the Evidence Act that proper entries 
in pursuance of the mutation order must 
have been made in the jamabandi papers. 
The remark made by the learned Judges in 
that case to the effect that a mutation re- 
gister is certainly a record within the 
meaning of the proviso” to section 11 of 
the Pre-emption Act, must be read in the 
light of the contest and in relation to the 
facts of the case before the Court, and 
when so read it in no way helps the plaint- 


iff in the present case; 

Admittedly, “ no ' mutation haff taken 
place in' favoTir of the' present'"-'pl?iintiff 
before the ' sale in dispute, and -we are 


(1) 28 Ind. Cas. 635; 17 P. B. 1915; >186 P. b, 

B. 1915. 

% 
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quite clear that the mere fact that the 
pafwari entered a report in the mutation 
register in favour of the plaintiff on the 
14th February 1910 .is wholly insufficient 
to justify a finding that the plaintift was 
“recorded” as the owner of agricultural 
land at the date of sale. It is well known 
that when a pafwari. makes an entry in 
his register of mutations under the pro- 
visions. of sub-section (3) of section 34 of 
the Punjab Land Revenue Act, he does so 
either in pursuance of a report made to 
him under sub-section (1) of the said 
■section or of his own motion under certain 
circumstances. After the entry has been 
made by the patwan its correctness 
is enquired into by a competent Revenue 
Officer, who makes such order as he thinks 
.fit with respect to the entry in the annual 
record of the right acquired and to which 
the patwaris report relates. After the 
Revenue Officer has made an order under 
sub-section 4 of section 34 aforesaid an 
entry is made in the annual record under 
the provisions of sub-section (5). thereof, 
and it is obvious that until at least muta- 
.tion has been properly attested by com- 
.petent authority the person in whose favour 
.the patwan has put up the mutation in 
the register of mutations cannot be said to be 
“recorded” as the o\yner of land in the 
estate to which the register relates. 

In our opinion the word recorded” in 
■ the proviso to section 11 of the Pre-emp- 
tion Act means entered in the Record of 
Rights, and nothing is clearer than that a 
person cannot be properly said to bo en- 
tered in the Record of Rights as the owner of 
land if only his name has been entered in the 
register of mutations by the pafwari and a 
report has been put up in his favour in 
the appropriate column of that register. 

For these reasons we agree with the 
lower Courts that the plaintiff was not 
recorded as the owner of agricultural land 
in village Jia Musa at the date of the 
sale in dispute; and that being the case, 
it is clear that he had no right of pre- 
emption in respect of the land in suit 
under the proviso to section 11 of the Pre- 
emption Act, II of 1905. We accordingly 
maintain the decree cf the lower Appellate 
Court and dismiss this appeal with 
costs. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Original Civil Suit No. 422 of 1912. 

March 16, 1915. 

Present;— Mr. Fawcett, A. J. C. 

HIRJI TOKARSI— Plaintiff 

versus 

GORDHANDAS and others— Dependants. 

Trusts Act (II of 1882), s. 84 — Fraudulent transfer 
—Credit »•$ delayed— Right of transferor to have 
transfer set aside, effect of. 

In order to disentitle a person from having set 
aside a transfer made by him for an illegal purpose 
eg., with a view to screen his property from his 
creditors, it is not necessary that the whole fraud 
contemplated should have been carried into effect; 
but it is sufficient if the illegal purpose has been 
carried into effect in a material part, e.g., by de- 
laying the creditors for a long time. [p. 534, col. 1.] 

Rnngammal v. Venhatachari, 18 M. 378 at p. 389; 
Muthura-nan Chcffij v. Krishna Pillai, 29 M. 72, 
followed. 

Jadu Nath Poddar v. Ruplal Poddar, 4 C. L. J, 
22; 10 C. W. N, 650; 33 C. 967 at p. 979; Petker- 
pcrmal Chetty v. Maniandy Servai, 35 C. 551; 35 
I. A. 98; o A. L. J. 290;7 C. L. J 528; 18 M. L. J. 
277; 12 C. W. N. 562; 10 Bom. L. R. 590; 14 Bur. 
L. R 108; 4 M. L. T. 12; 4 L. 13. R. 266 (P. C.), 
referred to. 

Mr. Lalchand Hasnmal, for the Plaintiff. 

Mr. Bupekand Biliram, for Defendants 
No. la and h, 

Mr. Kalumal Pohlimal, for Defendants 
No. 26 and c. . 

Mr. Dipchc6id Ghandumal, for Defendants 
No. Ic and 3. 

JUDGMENT.— The plaintiff sues, as a 
member of a joint Hindu family, for partition 
of his share in the two immoveable properties 
menticned in the schedule to the plaint, and 
joins as defendants his brothers (defend- 
ants No. 1), the trustees and executors of a 
Will alleged to have been executed by his 
uncle, Visram, (defendants No. 2), and his 
step-mother (defendant No. 3). In the plaint 
plaintiff refers to a release-deed executed 
by hiin.'jelf in 1909 and denies that this 
release-deed is a genuine tran.^action, assert- 
ing that it was a sham and bogus one 
intended to screen family property, that it 
has never been acted upon and is of no 
effect whatever. 

^ * 

On the ntlier band, the defendants Nos^l and 
2 deny tliat tlie relertse deed is not a genuin 
d 'Cunient and has not been acted upon, and 

plead that, even if the plaintiff’s oontentiou 


Appeal dismissed, 
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that it was executed to screen the family pro- 
perty against the creditors of the plaintiff be 
true he cannot get the relief sought. On this 
particular point an issue had been framed, 
whether even if the release-deed was execut- 
ed with the object of screening family pro- 
perty from the creditors of the plaintiff, has 
the fraud been carried out so as to disentitle 
the plaintiff to the relief sought?” And the 
trial has, in the first instance, been confined 
to the determination of this issue only (Exhi- 
bits 35 and 40). 

There can be no doubt that if this release- 
deed (Exhibit 20) is a valid document as 
against the plaintiff, it debars him from 
obtaining the relief sought, for thereby he has 
relinquished all his rights, interests, claims 
and shares in the immoveable property in 
suit in favour of his father Tokarsi, his uncle 
Visram, and his brothers. The plaintiff 
states that in 1908-09 he had contracted 
debts which came to the knowledge of his 
father and uncle and that it was in order to 
screen the family property from his creditors 
that this release-deed was executed on 2nd 
March 1909, although it purports to have 
been executed on the 23rd December 
1908, He further says that, when it 
was executed, a suit had already been 
filed against him by one of his creditors, 
by name" Lokumal. He had also before 
March 1909 contracted other debts to bis 
creditor Doulatram, a brother of Loku* 
paal. In pursuance of this arrangement to 
defeat his creditors, the plaintiff says, he 
went to a place called Gojra in the Punjab 
at the end of April 1909, but returned to 
Karachi after some two months. This, nc 
doubt, was in connection with Lokumal’s and 
Doulatram’s suits against the plaintiff which 
were decided in July 1909, when Lokumal 
obtained one decree and Doulatram three dec- 
rees against the plaintiff. The latter after his 
short stay in Karachi returned again to 
Gojra, where he says he stopped till Septem- 
ber 19 0. He then came to Karachi and 
remained there till about the beginning of 
1912 when he went to the Central Provinces. 
He returned to Karachi in March 1912 when 
his unclrt Visram died. In August .1912 his 
■father 'Tokarsi also died. Prior ' to that 
■plaint’ff, on the 29th March 1912, applied to 
be adjudicated an insolvent, as he was 
threatened with arrest at the instance of one 


of his creditors. In that application lie 
alleged that he had no property except some 
moveables of the value of Rs. 25. His appli- 
cation was, however, dismissed on the 29th 
May 1912, on the gi-omidtlnt it was an abuse 
of the process of the Court. Up to this time 
no application forexecution had been made by 
any of his creditors except one by Lokumal 
for the arrest of the plaintiff in November 
1910. This was, Ijowever, unsuccessful as 
the warrant could not be executed owing to 
plaintiff’s absence from Karachi. After tlio 
insolvency application had been dismissed, 
Doulatram in June 1912 made three applica- 
tions for execution, two by attachment 
of moveable property of the plaintiff and 
one for bis arrest. The two former appli- 
cations were, however, subsequently dropped. 
In the other one plaintiff tried to defeat 
the application by pleading poverty. But 
this plea was rejected by the Court and in 
November 1912 he was committed to Jail. 
Some four months aftevwai'ds he was released 
on payment of the amount due on the 
decree in execution of which he had been 
arrested. Before be was sent to Jail, the 
plaintiff filed the present suit in October 

1912. 

These are the main facts asserted by 
the plaintiff himself or proved so far as 
they are necessary for determination of 
the present issue. There can be no doubt 
that the object of screening family pro- 
perty from the plaintiff’s creditors has 
been effected, at any rate, in so far as no 
attempts have been made by any of the 
plaintiff’s creditors to attach plaintiff’s 
interests in the immoveable property in 
suit, and admittedly none of them have 
recovered anything out of their dues, with 
the exception of the one decretal amount 
paid up after plaintiff’s arrest to Doulatram. 
On the other hand, plaintiff's three creditors 
have kept their decree^ alive by making 
occasional applications for execution. The 
questi »'i for the C >urt t ) determine is, 
whether the contemplated fraud has been 
carriei out to an extent which disentitles 
the pUintiff to the relief sought.. The main 
rule in cases .o£ this kind . .is .that a man 
oinnot set up an illegal or fraudulent act 
of his 0 yn in orlar to avoid his own 
dsel. This is bisel on the maxims no 
man can take advantage of his own wroug’i 
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and that “the person who alleges his own 
t'jrpitude is noi to be heard.” The Courts, 
however, in England and in this country 
liave recognized an exception to this general 
rule, which is that the mere intention to 
defraud, if not carried into effect, affords 
a locii.': to the fraudulent trans- 

feror, sufficient to justify his being given 
relief. In India this e.xception is provided 
for by Statute in section SI of the 'Indian 
Trusts Act, and accordingly the best course 
in dealing with the issue is to have regard 
to the language of that section, which 
provides that Where the owner of pro- 
perty transfers it to another for an illegal 
purpose and such purpose is not carried 
into execution, or the transferor is not as 
guilty as the transferee, or the effect of 
permitting the transferee to retain the 
property might be to defeat the provisions 
of any law, the transferee must hold the 
property for the benefit of the transferor.” 
All illegal purpose” is, of course, any purpose 
which is prohibited by law, and on this 
point we have the provisions of section 206 of 
the Indian Penal Code which penalize any 
fraudulent transfer of property to another 
with tlie intention of thereby preventing 
such property from 'among other things) 
being taken in execution of a decree or order 
which has been made, or which the trans- 
feror knows to be likely to be made, by a 
Court of Justice in a civil suit. Section 
207 provides also for the punishment of an 
accomplice who accepts such a transfer, and 
sections 421, 426 and 124 further deal with 
fraudulent transfers or releases of the kind 
ill question. There is no doubt, therefore, 
that the purpose for wliich the plaintiff 
alleges this release-deed was executed, was 
an illegal purpose. On the other hand 
the question arises whether, before it can 
be said that such an illegal purpose has 
been carried into execution,” it is necessary 
that the creditors should be entirely defeated, 
or whether it is sufficient that, as in this 
case, they have been merely delayed. In 
connection with this point Mr. Rupchand 
contends that a suit by any creditor to 
avoid the release-deed under section 53 
of the Transfer of Property Act must, under 
Article 91 of the Limitation Act, be brought 
within three years from the time when 
he knew of its execution, which admittedly 
was very sJiui’tly after the time it was 


executed. As this period of three years 
has elapsed, he argues that they are now 
absolutely debarred from obtaining any 
benefit out of the plaintiff’s share in the 
family property. If, however, the view 
taken in Khanchand v Kodumal (1) is 
correct, Article 91 does not apply tosuch 
a suit by creditors, and it may be, therefore, 
that it is still open to any of the creditors 
to seek relief under section 58. But in 
any ca.se I think this point is quite immate- 
rial. There is, I think, no possible doubt that 
material delay of creditors by fraudulent 
deeds of this kind does come under the general 
rule already mentioned and is not saved by 
the provisions of section 84 of the Indian 
Trusts Act. The old Statute 13 Eliz. 
C. 5, on which section 53 of the Transfer of 
Property Act and similar pDvisions are 
based, provided against alienations intended 
not only to defraud creditors but also to 
delay or hinder them, and enacted that every 
such alienation made for any such intent 
or purpose “shall be, as against that person, 
his heirs, successors, executors, administra- 
tor,s, or assigns, whose actions, suits, debts, 
etc., are or might bs in anywise disturbed^ 
delayed^ hindered or defrauded by such 
practices, utterly void.” (Encyclopedia of 
Laws of England, Volume 5, page 505). 
Section 53 of the Transfer of Property Act 
expressly covers such delay. Sections 206 
and 421, Indian Penal Code, would also 
clearly extend to a temporary, as well 
as a permanent, prevention of the 
kind there specified. In the present case 
the facts show beyond all dispute that, 
with the exception of one decretal amount, 
all plaintiff s creditors have been delayed 
and have not recovered anything out of 
their dues. Of course if this result was due to 
mere negligence on their part or neglect 
of their own interests, then the plaintiff 
would not be responsible ((■/. Gour’s Law of 
Transfer in British India, 3rd Edition, 
Volume I, page 485, paragraph 779). But 
it is clear from the evidence of Lokumal, 
Doulatram and Ramaji that the existence 
of this release-deed was really what deterred 
them from making any attempt to recover 
their decretal dues by attachment of 
plaintiff’s interest in the properties in suit. 
It is obvious that these witnesses are 

(1) 15 lud; Cas. Si9j 5 S. 1. E. 340 at f. 241/ 
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interested in plaintiff’s obtaining the relief 
sought, so that his share in the properties 
may be available for satisfaction of their 
decrees, and they have clearly attempted 
to make their statements as favourable 
as possilile to his case. But at the same 
time they all admit that they knew of this 
release-deed and refrained from applying 
for attachment of plaintiff’s share because 
of the expense that would have been 
entailed, had they done so. This is natural, 
as the release-deed would have put a 
serious obstacle in the way of attachment 
and sale of plaintiff’s share, and consider* 
able litigation would have been entailed 
in any attempt to get rid of that obstacle. 
The suggestion that they abstained from 
taking any step of this kind merely because 
they knew the deed to be a false one or 
because they preferred to await developments 
are, I think, absurd, especially in a case of 
this kind where the creditors admit they had 
to borrf'w money for their business at a 
higher rate than that allowed on their 
decrees. Mr. Lalchand for the plaintiff con- 
tends, however, that, as plaintiff did nothing 
in the way of himself raising any objection 
pn the .strength of this release-deed, he 
is in no way to blame for the creditors 
abstaining from attachment, etc., and is 
not responsible for any fears of the creditors 
that may have deterred them. I think 
a very slight consideration suffices to show 
that this contention is fallacious. If A 
goes to his own house and B stands in the 
door-way and flourishes a dagger at him so 
that A desists from trying to enter, then 
B undoubtedly does carry out his illegal 
purpose of preventing A from entering, 
even although A has not attempted to 
enter and B has not actually attacked him 
with the dagger. The .same applies even 
if B only stands at the entrance and .4 
knows that he has a dagger on him and 
is ready to use it, should he attempt to 
enter. In this case the release-deed was 
a weapon witli which plaintiff and his 
family had provided themselves, in ord^r 
to -defeat any attempts that might be made 
to attach the plaintiff’s share in the family 
property, which otherwise would be avail- 
able to satisfy the creditors’ dues. So the 
•analogy is one that applies. And in this 
-case there u also avidenee that the plaintiff 
^and bis friends brought the deed of 


release promiiientJy to the notice of tlie 
creditors, and it is very likely true that 
(ns it asserted) they attempted to obtain 
reductions of the creditors’ claims on 
the strength of it. It is qnito clear tliat 
their sole purpose in getting thi'! release- 
deed e.xecuted was not merely to olitain 
such reductions, and any such contention 
would be contrary to the pleading of plaintiff 
himself that the object was to screen 
family property; but in any case -sucli a 
purpose would also be an illegal purpose, 
for although a , person is justified in trying to 
obtain a reduction by any legitimate means, 
he is certainly not justified in doing so 
■by raean.s of a fraudulent deed of. the kind in 
.suit. Then there is the evidence showing 
the persistent efforts of the plaintiff to defeat 
his creditors as far as possible by avoiding 
arrest, and his conduct was such that 
the Court considered that in spite 

of poverty he should be sent to Jail (Exhibit 
45). It was only when his insolvency 
application failed that he brought this 
suit, and in that insolvency petition 
he plainly asserted and relied on this 
release-deed as against his creditors. If 
he had in that petition admitted what 
he now does, and offered to place his share 
of the property at the disposal of the 
Official Receiver, then no doubt tliere would 
be more ground for granting him the relief 
now sought. But on the contrary he persisted 
in trying to defeat any attempt which might he 
made torecoverthe decretal amounts from that 
property. In my opinion, therefore, the case 
cannot be said to be one which falls within 
the general principles regarding an in- 
tended but unaccomplished fraud that 
are recognized by the Courts. In Jadu 
Nath Poddar v. Ruplal Poddar (2), it is 
said that mere intention, not carried into 
effect, ought not to be sufficient to deprive 
the party of the assistance of the 
Court in enforcing his rights; and if he 
either abandons his fraudulent purpose 
before it is accomplished, or pays his debts 
to the full value of the property conveyed, 
-the fraud should be regarded as purged.” 
This is certainly not a case of that kind. Nor 
is it a case like'-that in ^etherpermal Gkefty 


f2) 4 C. L. J. 22; 10 C, W. N. 650; 33 0. 937 at p 

979. ^ 
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transferee, 
by the 
any case 
relied on 


V. Maniamhj Servni (3), where an attempt to 
defraud had been successfully defeated. The 
cases of Bangnmmal v. Venkatachari (4*) and 

Muthii'amau Chefty v. JCrishna PiUai (5) 
and the English authorities which they 
follow, show that it is not necessary that 
the whole fraud contemplated should be 
carried into effect, but that it is sufficient 
if the illegal purpose has beeen carried 
into effect in a material part or, as it is 
put in Midhtyaman Chthjs e&Be (5), there 
lias been part performance of a substantial 
cliaracter. In tliis case I have no hesita- 
tion in holding that the illegal purpose has 
been substantially carried into execution, 
inasmuch as tlie creditors have^ been 
prevented from obtaining satisfaction of 
their dues for over five years by this 
release-deed, and that plaintiff cannot 
claim the benefit of the exception contained 
in section 84 of the Trusts Act. That 
section also provides for the case of a 
transferor not being as guilty as the 

Tliis plea has not been urged 
plaintiff’s Pleader, and in 
I do not think it can be 
here. The ordinary cases to 
which that provision would apply are 
where one party acts under circumstances of 
oppression, imposition, undue influence, or 
great inequality of age or condition, so that 
bis guilt may be far less in degree than that 
of the other party, see Kerr on Fraud and 
Mistake by S. E. Williams (1910), 4tb 
Edition, page 438. The only circumstances 
In the plaintiff’s favour in the present case 
are bis youth and the fact that he no doubt 
acted under the influence of his father 
and uncle, the transferees. On the 
other band he threw himself whole-heart- 
edly into this plot to defiaud his creditors 
and has done everything he could to carry 
it out, so that the guilt is not far less 
in degree than that of the transferees. 

For the above reasons I hold that the 
fraud, or illegal purpose, contemplated by the 
release-deed has been carried into execution 
so as to disentitle the plaintiff to the relief 
sought. 

(8) 35 C. 651; 36 I. A. 98; 5 A. L. J. 290; 7 C, L. J. 
628; 18 M. L. J. 277; 12 C. W. N. 562; 10 Bom. L. R. 
590 (P 0.); 14 Btir. L. R. 108; 4 M. L. T. 12; 4 L. B. 
R. 266. 

, (4) 18 M. 378 at p. 389. 

(5) 29 W.72. 


The suit is, therefore, dismissed with 

Snit dismissed. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 135 of 1914. 

January 6, 1916. 

Present:-Uv, Justice Twomey and 
Mr. Justice Ormond. 

The shanghai LIFE INSURANCE Co., 

Ltd.,— Defendant— Appellant 

versus 

Mas. HELEN CONSTANCE BROWN 

AND ANOTHER — PLAINTIFFS — RESPONDENTS. 
hwu-ance, life-mu9alhj insurer to accept premium, 
effect o/— Court Fees Act (Vll of 1870), s. 5— Aoftt- 
fionnl Court-fees, levy of, after decision of case, whether 
allowable. 

Once the insurer refuses to accept premiums, 
tlie insured is not bound to go on tendei’ing sue* 
c'OS.«ive premiums in order to save the right to 
recover (lie amount insured; lie can sne for dam* 
.ages at that time or refuse to treat the contract as 
at an end, as the insurer’s refusal to accept premium 
is a continuing refusal, [p. 635, col. 2.1 

Hniioury. Equitable Life Assn raMC Society of tite 

Vnited States, (19C0) I Cli. D.8'^2, 69 b. J. Ch. 420; 82 
L. T. 1 14; 48 W. R. 347, referred to. 

The provisions of the Court Fees Act relating to 
the levy of additional fees apply only to cases which 
ai-e pending and cannot bo enforced in cases which 
have been finally decided, [p. 636, col. l.J 

' A/n/todei V. Rom Kislu’n Po-S 7 A. 528; A. W. N 
(1885) 140, followed. 

Hr. McDonnell, for the Appellant. 

Jlr. Villa, for the Respondent. 

JUDG.MENT. 

Ormond, J. {November 25, 1915.) — Three 
“incontestable” policies of insurance upon 
the life of the plaintiff’s debtor were 
effected with the defendant Company, and 

ovpr by tbs dGf6ndftnt to 
the insured debtor having 
by the Company’s doctor 
and accepted by the defendant as a 
lirst-class life. The original premiums were 
paid by the plaintiff on the 30th November 
1909 and the second premiums were paid 
by her to the Company on the 1st March, 
1910. When the plaintiff tendered the next 
premiums, they were refused on the 
ground that the insured debtor was not a 
first class life, he having previously applied 
for a policy to this office when he was 
offered a “lien” policy only, as he was theji 


were handed 
the plaintiff, 
been passed 
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not considered to be a first class life. The 
Company cancelled the policies unless the 
insured submitted to further medical 
examination and was again passed as a 
first class life. The insured debtor was 
away. Correspondence ensued; the plaintiff 
repeated her tender and held the Com- 
pany to their contract. On the 3rd May 
1913, the assured debtor died and the 
plaintiff instituted this suit to recover the 
amount due on the policies. The plaintiff ob- 
tained a decree and the defendant appeals, 

The defence is that although the 
defendant purported to terminate the 
contract, the plaintiff could not recover the 
amount insured, because she did not tender 
the successive premiums and that her only 
remedy, therefore, was to sue for damages 
as at the time when the defendant cancelled 
the contract; and in support of that con- 
tention, the defendant’s Advocate refers us 
to a passage in May on Insurance at page 
1346, which says that, upon a refusal to 
receive a further premium, the policy-holder 
has three-fold remedies (1) to treat the 
policy as rescinded and sue for its present 
value, (2) to continue to tender premiums, 
and, on the death of the insured, sue for 
the amount insured, (3) to go into equity 
and ask to have the policy declared in 
force. He also cites a passage from 
Macgilliveray on Insurance at pages 217 and 
24$, which refers to some American deci- 
sions which are not before us. 
He also refers us to the case of Honour v. 
Equitable Life Assurance Society of the 
United States (1). That case only shows 
that the assured is not entitled, on account 
of the insurer’s refusal to receive the 
premiums, to a declaration of the Court 
that his policy is valid; because the 
plaintiff has then no claim against the 
defendant and the Court refuses to determine 
the right before the time has arrived at which 
the right is enforceable. In that case the 
suit was dismissed on the defendants’ under- 
taking that if any action is thereafter 
brought on the policy they would not rely 
as a defence on the non-payment of the 
premiums on the dates. That case does 
not amount to a decision that, after the 
cancellation of the contract by the insurer, 

(I) (1900; 1 Ch. D. 852; 69 L. J. Qh. 420; 82 L. T. 

14'4j|w:'R.'S47. 


it would be necessary for the policy-holders 
to go on tendering premhims in order to 
save the riglit to recover the amount 
insured. The tender is inercdy evidence of 
readiness and willingness to perform the 
contract. The plaintiff, no doubt, could have 
accepted the repudiation by the defendant 
and have sued him for damiges as at 
that time; but the plaint iff refused to 
treat the contract as at an end and she kept 
the defendant to the contract. 'I’he 
defendant in effect said: ‘It is no good 
going on tendering the premiums; the 
policies are cancelled." The defendant’s i-e- 
fusal to perform his part of the contract was a 
continuing refusal; and the plaintiff having 
kept him to his contract, the defendant 
could at anytime perform the contract by in- 
timating to the plaintiff that he was willing 
to receive the premiums; i. r., it was open 
to the defendant also to treat the con- 
tract as subsisting; l)ut, in order to do so, 
he would have to give notice to the 
plaintiff of his change of mind, in order 
that the plaintiff might tender the pre- 
miums. The plaintiff alleges that .she was 
ready and willing to pay the premiums, and 
that is not refuted. She is, therefore, 
entitled to the amount insured less the 
amount of premiums unpaid, i, e, she is 
entitled to the decree she has obtained. 

I would dismiss the appeal with costs. 

Twomey, J.— (A’bcc.vz//er25,I915.)— Iconcur. 

[After the judgment in appeal was 
delivered the Assistant Registrar in the 
Appellate Side brought to the notice of 
the Court that the proper Court-fee 
should be Rs. 525, and not Rs. 425 only 
ordered to be paid on the Original Side 
and Appellate Side, both the suit and appeal 
being in forma pauperis, 

- . » 

The Advocates for the appellant and 
respondents both argued that in the absence 
of one of the Judges who heard'the appeal a 
single Judge cannot pass any order, relying 
on the provision in the Lower Burma 
Courts Act requiring two .Judges to bear 
an appeal from the Original Side of the 
Chief Court and also on Mahadei v. Ram 
Kishen Das (2), which states that the provi- 
sions of the Court Fees Act regarding the 
levy of additional Court-fees apply only tq 
pending cases. 

(2) 7 A. 528; A. W. N. '(1885) 140. 
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WA SUWE ON r. ilAl'XG KYWET. 

Oh tl 0 Glh January 1916. Twomey, J., 

passed the following 

ORDER. — After hearing Counsel in this 
matter, I am of opinion that I have no 
power in the absence of Mr. Justice Ormond 
to pas.s orders unless by consent of parties. 
Rut T note that I concur in the opinion 
of the learned Judge in Mnhadei v. 
Itam Kishen Bas (2) that the provi- 
sions of the Court Fees Act relating to 
(he levy of additional fees apply only to 
cases which are still pending and cannot 
be enforced in cases which have been 
finally decided. 

No further action will be taken to 
recover the additional Court-fees in this case. 

Appeal (h’smi<!>ed. 


LOWER BURMA CHIEF COURT. 
Speciai. Second Civil Appeal No. 1 or 1915. 

November 16, 1915. 

Present:— Sir Charles Fox, Kt., Chief Judge. 

MA SHWE ON— Plaintiff- Appellant 

versus 

MAUNG KYWET and another— 

Defendants— Respondents. 

Ttanfffi' o{ Propt'rhj Art (IV oj 1882y, .■(. 54— 

)U)n-reiiit>frnti«n of, effect of— Land worth more than 
iL«. ]00~Contract to scUSpeciJic perfonnanee. suit for 
— Limitation Act (IX oj 1908^, Sch. /, Art. 113. 

A sale of laud worth more than Rs. 100 without 
regiRtratlou, as retjuired hv section 54 of the Transfer 
of Property Act, is in law a mere contract to sell aod 
does not of itself create an interest in or charge on 
the land contracted to be sold. [p. 536, col. k.] 

A suit for the specilic performance of sucli a 
contract is governed by Article 113 of the Limita. 
rion Act and can be brouglit within three years 
from the date of the purchaser’s knowledge that the 
vendor refused to perform tlie contract, where no 
specific date is fixed for the performance, [p .536, 
(ol. 2.] 

The Limitation Act, being one in wliicli riglits 
.m* rendered ineffective if not abrogated, ninst be 
read strictly, [p. 537, col. ].] 

Mr. May Onng^ for the Appellant. 

Mr. Ba Thein, for the Respondents. 

JUDGMENT.-In 1907 the plaintiff- 
appellant’s husband bought some lands from 
the respondents-defendants for Rs. 765. 
They delivered possession of the lands, and 
a report of the transaction was made to the 
Thugyi, but no document of sale was executed 
and registend. Consequently no “sale” of the 
lands was cc mpleted, because section 54 cf 
the Transfer of Property Act being then in 


force in Lower Burma there could be no **8ale” 

{. e., transfer of ownership of irpmoveable 
property iu exchange for a price paid or 
promised or part-paid and part-promised'L 
without an instrument in writing executed 
and registered. 

In 1912 the defendants and two others, 
who were all heirs of one Myat Tha Dun, 
brought a suit against the appellant as legal 
representative! of her husband for possession 
of the lands. It was held that the respondents 
were the owners of the lands when they sold 
them, these lands having been allotted to them 
as their share of the property left by Mya 
Tha Dun. The respondents admitted having 
sold the lands to the appellant’s husband. A 
decree for possession wa.s, however, made 
in their favour on the ground that no 

sale as deGned in the Transfer of Property 
Act had been effected. In law the trans- 
action had not got beyond the stage of a con- 
tract for sale, which section 54 of the Act 
says does not, of itself, create any interest in 
or charge on the land contracted to be 
sold. 

In 1913 the appellant brought the suit in 
which the present appeal arises. Her claim 
in it is that the defendants may be 
ordered to execute and tegister a deed of 
sale or to make a valid transfer of the lands 
to her. 

It is in effect a suit for the speciGc per- 
formance of the contract of sale entered into 
seven years previously. The Sub-Divisional 
Judge made a decree in the plaintiff’s favour. 
This decree was reversed on appeal by the 
Divisional (’ourt on the ground that the suit 
was barred by limitation. 

The Article of the Limitation Act applica- 
ble to the case is Article 113, which prescribes 
three years as the period of the limitation 
and makes this commence from the date Gxed 
for the performance 6f the contract or, if no 
such date is Gxed, when the plaintiff has 
notice that performance is refused. In the 
present case no date was Gxed for the per- 
formance of the contract, consequently the 
latter part of the Article is the only part ap- 
plicable. So far a.s the record shows the 
suit brought against her by the re- 
spondents and oilier heirs of Myat Tha 
Dun wa^ the Grst thing which occurred 
to give her any sort of notice that the . 
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respondents were going to try and get 
back the lands.Even if the date on which she 
received the summons in that suit is taken 
as the date on which she had notice that per- 
formance was refused, her presenfcsuithaving 
been brought within three years of that 
date is within time. 

The Limitation Act, being one in which 
rights are rendered ineffective if not abrogated, 
must be read strictly. 

The decree of the Divisional Court is set 
aside. There will be a decree ordering tlie 
respondents to specifically perform their 
contract of sale of the lands described in the 
plaint, by wliatever holding numbers they 
are now known, and ordering them, on the 
plaintiff filing in Court a properly drawn 
and stamped instrument of transfer of such 
lands to her, to execute such document, and to 
attend before the Registration Officer with 
a view to its proper registration, and 
ordering them also to deliver possession of 
the lands to the plaintiff if she is not now in 
possession of them, and to do nil other things 
necessary to complete the transfer of the 
lands to her. The respondents must pay 
the plaintiff’s costs in all the Courts. 

■ If the respondents fail to comply with the 
decree so far as it directs them to execute a 
valid transfer, the Sub-Divisional Judge 
should execute it under Order XXI, rule 
32. 

Decree set aside. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decrees Nos. 2971 

AND 3479 OF 1913. 

August 17, 1915. 

Prewn/:— Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Newbould. 
GOPESWAR SAHA-Plaintifp— 

Appellant 

* 

versus 

JADAB CHANDRA CHANDARAT and 
■- ANOTHER— DefenI/Ants— Respondents. 

Interest^Dehtor and creditor— Debtoi' unable to pay 
on account of creditor's acty e^eci of— Interest for suCh 
penod, if recoverable— Penal interest, relief against — 
Court, power of. 

If a creditor, by his own act, puts it out of the 

power of -the debtor to make payment, no interest 
• • - 


is rccoverabL' for tho period during which 
the (lebror was thus prevented from paying the 
creditor, [p. ">39, col. I.] 

A. Court is comjtefent to grant relief wlienever 
the rate of interest, appears to the Cniirt to he of ii 
penal cliaraeier, that inicc)ii>:(ifi(iah]c and ex* 
travagant tiiat no Court shonM allow ir. [p. {;39, col. 
1 -] 

Appeals again.st the decrees of the District 
Judge, ilymensingh, dated tlie Kith June 
1913, affirming that of the Subordinate Judge, 
Mymensingh, dated the 17th February 

1913. 

Pabus Dicnii-it Nath ('halcraharfi, Provns 
Chnndpr Milter and Sures Chandra Bos^, for 

the Plaintiff-Appellant in No. 2971 and Re- 
spondent in No. 3479. 

Babu Biraj Mnlizn Mojjtmdar (with him 
Babus Mohini Mohan Chakraharti and Krishna 
Kamal Mnitra) for the Defendants-Respon- 
dents in No. 2971 and Appellants in No. 
3479. 

JLDGMKNT. 

ilooKER.iEK, J. — Tlie.se appeals are directed 
against thedecree in asuit to enforce two mort- 
gage-bonds assigned by the original mort- 
gagee to the plaintiff. The bonds were execut- 
ed on the 25th July 1898 and were assigned 
to the plaintiff on the 16th July 1906. The 
principal sums secured by the bonds were 
Rs. 525 and Rs. 375 respectively, which 
carried interest at the rate of 15| per cent, 
per year with triennial rests. The plaintiff 
commenced this action on the 13th September 
1911 for recovery of Ra. 4,979-9, 
namely, Rs. 900 as principal and Rs. 4,079-9 
as interest thereon. He joined as 
principal defendants the mortgagor as also 
the purchaser of the equity of redemption, in 
whose favour the transfer was completed on 
the 16th September 1911. The substantial 
question in controversy relates to the amount 
of interest justly recoverable by the plaintiff. 
The defendants contended, first, that the rate 
of interest was penal, and, second/y, that the 
interest was suspended from the 1st Novem- 
ber 1908 to the 16th September 1911, as 
during that period the debtor was prevented 
by the improper act of the creditor from 
re-paying the loan, as he would otherwise 
have done, by the sale of the mortgaged 
properties. The Subordinate Judge overruled 
the first contention but gave effect to the 
second objection and made the usual mort- 
gage-decree for a portion of the amount 
claimed. The plaintiff as also the defendants 
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appealed to the District Judge against that 
decision. The District Judge has confirmed 
the decree of tlie Trial Judge and has dismiss- 
ed both the appeals. Against this decree of 
the District Judge, the plaintiff, and the 
defendants have .presented .separate appeals 
to thi.s Court. The plaintiff has contended 
that interest should have been allowed for 
the entire period from the date of the mort- 
gage to tlie date fixed in the decree for re- 
demption. The defendants have argued that 
the contract rate of interest was extravagant- 
ly high and unconscionable, and that interest 
should fonsequently have been decreed only 
at a reduced rate. 

As regards the appeal by tlie plaintiff, 
there can be no doubt that where delay in the 
payment of the principal debt is caused by 
some improper act or omission of the creditor, 
the general rule is that the accrual of intere.st 
will be regarded as suspended during such 
period. In the ease before us, the facts con- 
currently found by the Courts below may be 
brielly recited. The mortgagor, hard pres.sed 
by the high rate of interest on the loan, 
found himself in a helples.s condition, and on 
the 0th August 1908, entered into a written 
agreement with the second defendant to sell 
the mortgaged property to him with a view 
to satisfy the mortgage-debt from the sale- 
proceeds. The plaintiff, the assignee of the 
mortgage-bonds, was himself anxious to 
purchase the property, so he forthwith inter- 
vened and urged the mortgagor to break bis 
contract with the intending purchaser. The 
mortgagor was reluctant to resile from his 
agreement and explained to tlie plaintiff the 
obvious danger of the course proposed by him, 
as the contract was complete and enforce- 
able, The plaintiff, however, successfully 
dissuaded the mortgagor from the ct)ntemplat- 
ed sale. The result was a suit by tlie intend- 
ing purchaser against the mortgagor for 
specific performance of the contract. The 
plaintiff did his best to defend tlie suit in 
the name of the mortgagor, but he was 
ultimately thwarted as the suit was decreed. 
The mortgagor was accordingly obliged to 
complete the .sale in favour of the purcliaser, 
which he did on the 16th September 1911. 
The plaintiff, thus foiled in his design to 
seize the mortgaged property, sued to enforce 
the securities he held. The question arises, 
whether, in the circumstance stated, the 


accrual of intere.st should not, in justice, be 
deemed to have been suspended during the 
period when, but for the improper interven-- 
tion of the plaintiff, the mortgagor might 
have completed the sale of the mortgaged pro- 
perty and re-paid the loan from the sale- 
proceeds. The Courts below have concurrent- 
ly answered this question against the plaintiff. 
The principle that if the failure to make 
payment of the principal debt is due to an 
improper act of the creditor or to such conduct 
on his part as prevents the debtor from re- 
paying the loan, interest on such debt stands 
suspended during the time the debtor is so 
prevented, is of extensive application. The 
Courts have taken recourse in various report- 
ed decisions, both in England and in the 
United States, to this principle to attain the 
ends of justice. Ko useful purpose would be 
served by an analysis of the varying circum- 
stances of the different cases, but reference 
may be made to the decisions in Edwards v. 
Warden (1), Merry v. Evhes{2), Marlborough 
V. Strong (3), Cameron v. Smith (4), 
Bawer v. Dalzel (5), Anderfon v. Aryowsmiih 

(6), Laing v. Stone (7), London Chatham 
and Dover Railway Company v. South 
Eastern Railway Compa7iy (8), Webster' 
V. British Empire Mutual Life Assurance 
Company (9), Rapes v. Elmshy (10), 
Stevenson v. Davis (11), Bowman v. Wilson 
(12), I'inkard v. Ingensoll (13), Union Insur- 
ance Co. V. Chicago Railway Company (14), 
Southern W. L. Company v. Hass (15), 
Watson v. McManus (li), Morjord v. Ambrose 

(17), Hart v. Brand '18), Snffnlc Bank v. 

(1) (1876) 1 Apo. Cas. 281; 45 L. J. Ch. 713; 35 L. 
T. 174. 

(2) (1757) I Edon, 1; 28 E. R. 584. 

(3) (1723) 4 Bro. P. C. 639; 2 E. R. 367. 

(4) (1511) 2 B. & Aid. 305; 20 R. R. 441; 106 E. R. 
378 

(5) (1829) Moo. & Mai. 228. 

(6) (1S39) 2 Per. & Dav 408. 

(7) ( 82») 2 Man. & Ry. 561; Moo. & Mai. 229. 

(8) (1892) 1 Ch. D. 120; 61 1. J. Ch. D. 294; 65 L. 
T. 722; 40 W. R. 194. 

i9) (1880) 15 Ch. D. 169; 49 L. J. Ch. 769; 43 L. T. 
229;28 W. R.818. 

llO) (1893) 23 Can. Sup. Ct. 623. 

(II) ('893) 23 Can. Sup. Ct.629. 

fU) ( 88D 2 Mac. Crary. (u. s) 394; 12 Fed. Rep. 
864. 

(13) (1847)12 Alabama 44'. 

a 4) (1803) 146 111. 320; 34 N. E. 948. 

(15) (1888) 76 Lowa 432; 41 N. W. 63. 

(16 (1909) 223 Pa. 5S3; 72 Atl 1066. 

(17) (1830/ 3 J. J. Marshall (K. Yw 688. 

(18) (1818) 1 A. K. Marshall 169; 10 Am. Deo. 715, 
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Worces'e'' Bank (19), Slevens v. Barintjai' 
(20), Beid v. Ttensselaer (21) and Plotner v. 
Warehouse (22). It is obviously just that 
if a creditor, by his own act, puts it out of 
the power of the debtor to make payment, 
no interest should be recoverable for the 
period during which the debtor was thus 
prevented from paying the creditor; the 
wrong was with him and he cannot charge 
the effect to the other. This doctrine is based 
on the plainest grounds of justice, equity, and 
good conscience, and has been riglitly applied 
by the Courts below for the protection of the 
defendants. 

As regards t)ie appeal by the defendants, 
the decisions of this Court in Khagarani Ihs 
V. Ram Sankar Das (23), Abdul Majid v. 
Ksherode Chandra Pal (24) and Bouwnng 
Raja Ghallnphroo Chowdhurg v. Banga Behary 
Sen (25) show that a Court is competent 
to grant relief whenever the rate of interest 
appears to the Court to be of a penal 
character, that is, unconscionable and extra- 
vagant that no Court should allow it. 
We are not prepared to hold that tlie present 
case falls within that rule. The amount 
claimed as interest, if distributed over the 
entire period, works out at the rate of 35 per 
cent, per annum simple interest, while the 
amount actually decreed by the Courts below 
works out at the rate of 22 per cent, per 
annum simple interest. We cannot say that 
this rate is so excessive as to justify our 
interference. 

The result is that both the appeals are 
dismissed and the decree of the District 
Judge is affirmed. 

Appeals dismissed. 

(19) (1827) 5 Pickering (Mass.) 106. 

(20) (1835) 13 Wendell N. Y. 639. 

(21) (1824) 3 (Cowan) N. Y. 393; 5 Cowan 587. 

(22) 0909) 22 S. W. 443. 

, (23) 27 Ind. Cas 815; 21 C. L. J. 79; 42 C. 652; 19 
0. W. N. 775. 

(24* 29 Ind. Cas. 843; 42 C. 690; 19 C. W. N. 809. 

(25) 31 Ind. Cas. 394; 22 C, L. J. 311; 20 C. W. N. 
408. 

% 

f 



UPPHR BURMA JUDICIAL COMMLS- 

^lONUR'.S COURT. 

Civil N“. PhJ of 1!)15. 

August i(!. 1915. 

Pir.<e}tf: — Mr. McColI, ,f. C. 

Ml MAX A.N'U .VNUllIRfi — Ih^AlM'll'RS — 

Aim-ki.lants 


versus 

MAUXC CVl AND — ilRKLNDAM’S— 

RI'SI'ONDENTS. 

liiltUDil.'f Lov — .[‘hyhijU Iiiilih' .'hui't I <1 ,■ 

ivhcthi r vnlli}. 

llmler tlio Omldliist Law an adojirion inado 
shortly boforr tlic iloatli of tlir adopter is valid, [p. 
o-iO, col 1] 

Mr. Maung Sh, for the Appellants. 

Mr. A. C. Miikerjee, for the Respondents. 


JUDGMENT.— On the death of Maung 
Hmyin, the appellant, Ma Man, applied 
for Letters (J Admini.stratioii. Her great- 
grandfather was Maung Ilmyin’s grand- 
father’s brother. As her mother, Ma Shan, 
was living .she had no locus standi. Ma 
Slian was added as a joint applicant, but 
ila Man’s name was not struck off as it 
should have been. 

The application was contested by the 
respondents on belialf of their sons, Maung 
Gyi and Maung Nge, who they said Avere 
adopted by Maung Hmyin shortly before 
his death. 

The District Judge found the adoption 
proved and dismissed the application. 

The adoption was effected by a document 
a month before Maung Hmyin’s death. 
The appellants have appealed, on the 
grounds that apart from the document 
there Avas no evidence of the taking of 
the children with a view to their inherit- 
ing, that strict proof should be required 
and that the document relied on was 
invalid. 

I think that proof of the execution of 
the document wherein it was recited that 
the children had been brought up by 
Maung Hmyin’s first wife, Ma Saing, and 
that he wished to adopt them in order 
that they might be his heirs, was all that 
was required to prove the adoption. 

On the second point I would say that 
the document was executed in the presence 
of the Avard elder and two other Avitneases 
against whose credit nothing has been 
suggested. 

On the last point it has been - urged, 
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first, that Manng Hmyin was under the 
influence of Maunj? Law, the natural father 
of the children, and, secondly, that the 
deed of adoption was on the analogy of 
death-bed gifts invalid as tending to defeat 
Maung Hmyin’s personal law. 

Maung Hmyin and Maung Law were 
no doubt very friendly; the latter lived 
in the former’s compound and cooked his 
meals for him, but there is not the slightest 
reason for supposing that Maung Law 
was in a position to dominate Maung Hmyin’s 
will. 

The personal law, which it is said the 
adoption tended to defeat, i.s tlie supposed 
rule that a Burman Buddhist may not 
dispose of any part of his estate by Will. 
It has been held for the last .33 year.s 
that Burman Buddhists have not this right, 
but though the Dhammathats lay down 
that death-bed gifts are invalid, I do not 
know of any express rule forbidding Burman 
Buddhists to dispose of their estate by 
Will, and as there are some texts which 
directly declare that such disposal must 
be given effect to, it may be that the 
question will some day have to be re- 
opened. 

But it is unnecessary to re-open it now 
because, assuming that Burman Buddhists 
have no testamentary powers, that would 
not make the present adoption invalid ; 
the adoption of a child, thougli it no doubt 
affects prejudicially the expectations of the 
prospective heirs cannot on that account be 
considered invalid any more than the 
marrying of a second wife could be. 
Moreover tlie adoption of a child with a 
view to his inheriting is recognized, 
and there appear to be no restrictions 
whatever as to persons or occa.sions. 

I know of no texts forbidding a so- 
called “death-bed" adoption, and, there- 
fore, such an adoption must be held to be 
valid. Moreover, there cannot be the .same 
objection to such an adoption as there is 
to a “death-bed” gift from the standpoint 
of Buddhist Law (assuming that it is averse 
to testamentary adoption), because a death- 
bed gift would enable a person to dis- 
inherit bis own cliihlren in favour of a 
stranger, whereas a death-b-‘d adoption, if 
there were nalural children, would merely 
have the effect of diminishing their portion. 


Finally I would say that the evidence 
does not show that Maung Hmyin was ex- 
pecting death at the time he executed the 
deed of adoption. He was unwell but not 
apparently seriou.sly ill to his know- 
ledge; he got better and then suddenly 
got fever, of which he died. It is not 
clear that the indisposition from which 
he was sabering at the time of the adop- 
tion had anything to do with his death. 

The appeal is dismissed with costs. 

Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

OaiiiiNAh Civil Suit No. 492 op 191 L 

March 30, 1915. 

Present: — Mr. Crouch, A. J. C. 
LATIFALI FADDOO ALIDINA- 

Plaintipp 

versus 

The royal EXCHANGE CORPORA- 
TION AND OTHERS — DEPENDANTS. 

Marine Insurance— ‘Covering note", how far con. 
trad for sea in^trancc— Damage— Insurers, liahilUy of 
—Loss of goods on return journey— Trading custom. 

A “covering note” issued by Insurance Agents is 
not a contract for sea insurance, but only ondence of 
an agreement to issue a policy for the adventure 
specified therein on condition that the agreed 
j)rcmiam is paid in cash before the departure of the 
vessel from the harbour, [p. 543, col. 1.] 

Such a note, even if stamped subsequently, cannot 
be treated as a policy so as to create liability on the 
insurers, [p. 543, col. 2.] 

The correct procedure for the owner of the 
goods to pursue when goods covered by a “cover- 
ing note” have been lost, is to at once pay the 
Insurance Agents the premium and demand a policy 
[p. 543, col. 2 ] 

Where goods were insured “from Karachi to 
Mombassa”, including craft risks, and wore carried 
in a native craft from the jetty to the ship in the 
stream and a portion of the cargo, being shut out by 
the steamer, was brought back to the wharf by the 
same craft and lay therein alongside the wharf 
awaiting re-shipment by another available steamer and 
was damaged owing to the craft springing a leak: 

Held, that the Insurance Company could not beheld 
liable, as this return joumey was not included in the 
voyage from “Karachi to Mombassa.” [p. 544, ool. 2.] 

There is no local trading custom in Karachi that 
after loss fi goods on the return journey the shipper 
can, by paying a special premium, demand a policy 
coveringsuoh joumey. [p, 644, ool 2j p. 645, col 1.] 
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Mr. Tahilram Manirmrif for the Plaintilf. 

Mr. Bipchanil Ckundumal, for Defendant 
No.l. 

Mr. Nadimhah Naoroji, for Defendant 
No. 2. 

JUDGMENT. — Plaintiff, in his plaint, al- 
leges that on the 5th December 1913, he effect- 
ed two policies of Marine Insurance with the 
Royal Exchange Corporation, for two 
separate consignments of 50 bags of rice, 
from Karachi to Mombassa and from 
Karachi to Lamoo respectively per 
SS. Dwarka, sling and craft risks being 
covered, that 70 bags were shut out, and 
were brought back to the Native Jetty, 
that on the night of the 8th December 
damage to the amount of Rs. 199-14-t) 
was suffered by the said goods owing to 
the craft containing them partially sinking. 
Defendants Nos. 2 were the carriers who 
undertook the transport of the goods between 
the Native Jetty and the ship. Plaintiff 
seeks relief primarily against the Insurance 
Corporation, or in the alternative against 
the carriers. 

Both defendants dispute the claim, and 
the following issues were settled: — 

1. Has the Court no jurisdiction r' 

2. Is the suit barred by limitation h 

3. Is the suit bad for misjoinder of 
parties and causes of action ? 

4. Was there a contract of insurance in 
respect of the damaged bags of rice between 
the plaintiff and defendants No. 1. 

5. If so, are the first set of defendants 
not liable by reason of the damaged bags 
not having been loaded in SS. Dwarka 
and Lhas.sa or by reason of the goods 
having been allowed to remain in the 
craft one night? 

6. Are the first set of defendants exempt 
from liability by reason of the custom, if 
any, alleged in paragraph 4 of their written 
statement ? 

7. Are the first set of defendants exempt 
from liability by reason of the insurance 
being effected on F. P. A. terms ? 

8. Was the loss to the goods caused by 
the negligence of the second set of 
defendants? If so, are they not liable for 
damage caused by peril bf the seas ? 

9. To what decree, if any, is the plaintiff 
entitled and against which of the 


10. General. 

Tile first three issues were raised on 
behalf of defendant Nr. 2 only and may be 
di.epo.sed of together, llie .suit was originally 
filed in the Small Cause Court, but was 
returned for filing in this Court, on the 
ground that the .suit being <m a policy of 
insurance was not cognizable by a Court 
of Small Causes. ^Ir. Nadirshah contends 
that a claim based on a policy of ^Marine 
Insurance cannot be united in the same 
suit with a claim for compensation again.st 
a carrier. But Order 11, rule 3, Civil 
Procedure Code, clearly covers the case. He 
also contends that as plaintiff has obviously 
DO case as against the Insurance Corporation 
the suit should be treated as really again.st 
his own clients, and in that case the suit 
i.s cognizable by the Court of Small Causes. 
This contention cannot be taken seriously 
and was net pressed. Nor was the issue 
as to limitation pressed; it was no more 
than suggested that the date of instituting 
the suit should be taken to be the date 
on whicli the plaint was presented to this 
Court, and not the clay on which it was 
originally filed in the Court of Small Causes. 

1 find on the fird Issue in the atiirmative, 
and on the second and third in the 
negative. 

The plaint contains so inaccurate and 
misleading a statement of the facts of the 
case that it is necessary to re-state them 
in detail. On the 3rd December 1913 
plaintiff called at the office of Messrs. 
Gaddum A Co., the agents in Karachi for 
the Royal Exchange Corporation, and 
requested them to insure: 

(1) 220 bags of rice, F. P. A., for Rs. 3,100 
including sling and craft risks, from Karachi 
to Lamoo, per SS. Lhassa. Transhipment at 
Bombay. 

(2) 150 bags of rice, F. P. A., for Rs. 2,100 
including sling and craft risks, from Karachi 
to Mombassa per SS. Lha.ssa. Tranship- 
ment at Bombay. 

Mes.srs. Gaddum and Co. agreed to grant 
two policies as desired and issued two 
covering notes. The originals have not been 
produced; the counterfoils are Exhibits 22 
and 24. 

The Lhassa sailed on the 4th December, 
Of the 220 hags consigned to Mombassa 
1-70 only were shijjped, and 50 were, shut 
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out; of the 150 hags for Lamoo 70 -were 
simt out. Plaintiff called at Messrs. Gaddum’s 
office and informed them that only 250 
bags bad been actually shipped. The 
covering notes were accordingly at once 
amended, 2 l 0 being altered in one note 

to 150 and Rs. 3,100 to Rs. 2,100, in the 
other 150 was altered to lO'j and Rs. 2,000 
to Rs. 1.400. 

On the 5th December 'plaintiff again 
■went to Messrs. Gaddum and Co. and 
arranged for the re-insurance of the bags 
that had been shut out Ex SS. 
Lhas.sa. Two fresli covering notes were 
issued, one for 50 bags per SS. Lhassa 
to Mombasaa, the other for 70 bags per 
SS. Dwarka to Lamoo. There are the 
two covering notes (Exhibits 16 and 17) 
referred to in the plaint. Of the 70 bags, 
only 50 were shipped on the SS. Dwarka 
which sailed on the afternoon of the 8th 
December; of the 20 shut out 11 were 
transferred to the SS. Lhas.sa. Of the 50 
bags which were booked per SS. Lhassa, 43 
only were shipped, the remaining seven 
being shut out. The SS. Lhassa sailed on 
the 11th December. 

Plaintiff states tliat he informed the 
Insurance Agents that 50 only had been 
shipped by the SS. Dwarka and 43 and 
11 by the SS. Lhassa, and got the 
premium proportionately reduced, the 
covering note, Exhibit 16, being amended 
so as to show only 50 bags per SS. 
Dwarka. A policy for the 50 bags per 
SS. Dwarka was issued on the 10th 
December (Exhibit 25). No fresh covering 
note was issued for the 20 bags shut out, 
but a policy (Exhibit 27) was issued on 
the 12th December (Exhibit 26). The 
covering* note. Exhibit 17, was not 
altered. 

On the night of the 8th-9th December 
the nine hags slmt out from the SS. Dwarka 
and the seven .shut out from the SS. Lhassa 
were so seriously damaged by sea water that 
on being auctioned they realised only 
Re. 1 per bag, their invoice value being 
Rs. 10. There is no evidence ns to tlie exact 
manner'in which tlie damage arose, hut 
it is adm.itted by Mr. Nadirsliah fnr 
‘the ' liglifer contractors that tlie craft 
in which the bags were stowed sprung a 
leak." ■' ' - 


CORPORATION. 

The course pursued by the plaintiff in 
this case seems to be in full accordance 
with the usual practice in Karachi. When 
goods are shipped by British India Steam 
Navigation Co.’s steamers for an African 
port, they are ordinarily, or at any rate 
frequently, carried from the Native Jetty 
in lighters, and transferred to the ship as 
she lies moored in the stream. It happens 
occasionally that goods are shut out; in 
that case they return to the Native Jetty 
and are shipped by the next available 
steamer. They may or may not be landed. 
The shipper, if desiring to insure his goods, 
arranges terms of insurance with one of 
the local Insurance Agents and obtains a 
‘‘covering note”. That issued to plaintiff 
in this case was as follows: 

The Royal Exchange Asscrancb Corpora- 
tion. 

Karachi tth deccniber 1913. 

Seth Littifali Fadoo Alidina. 

Tour application is accepted as under- 
noted, and in completion hereof a stamped 
policy will be issued on application. 

Rupees 700, including sling and craft 
risks. 

On 70 bags rice M. J. F. P. A, tranship- 
ment at Bombay, per SS. Dwarka from 
Karachi to Lamoo at 5/8 per cent. 

lY. B. Premium in cash (war risks ac- 
cepted). This acceptance will be consi- 
dered null and void after departure of the 
vessel from the harbour and is not transfer- 
able. 

/V p.m Gaddum & Co., Ltd., 

F. G. Taders^ 

Agents. 

For the plaintiff it has been contended that 
this covering note is a contract of insurance; 
for the In.surance Company Mr. Dipcband 
nrgues tliat it is evidence only of a moral 
obligaHoti. By virtue of section 7 of the 
Indian Stamp Act, 1899, no contract for 
sea insurance is valid unless the same is 
expres.sed in a sea policy; and no sea policy 
is valid unless it specifies the particular 
risk of adventure, 'or the time for which 
it is made, the names of the subscribers 
or underwrilers, and the amount or the 
amounts insured. Every policy of insurance 
must bear the stamp prescribed • by- -the Act. 
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But a letter of cover or engagement to issue 
a policy of insurance is exempt: Provided 
that, unless such letter or engagement 
hears the stamp prescribed by the Indian 
Stamp Act for such policy, nothing shall 
be claimable thereunder, nor shall it be 
available for any purpose, except to compel 
the delivery of the policy therein mentioned, 

(Article 47j. 

A policy is a writing or instrument in 
which a contract of insurance is embodied. 
The covering note, in the form above 
given, does not purport to be a policy, and 
in my opinion, is not a policy. Neither 
of the notes on which the suit is based 
has been stamped; and it is the practice 
not to stamp such notes. There can be no 
doubt that, when such a note is issued 
and accepted, neither party considers that 
a policy has been issued; but the Insurance 
Agents have agreed to issue a policy for 
the adventure specified on condition that 
the agreed premium is paid in cash before 

4 

the departure of the vessel from the 
harbour. The covering note is admissible 
to prove this agreement. 

But when goods are shut out from the 
specified vessel, it is the practice in Karachi 
for the shippers to take out a policy only 
for the goods actually shipped. The covering 
note is so amended as to read as if only 
the goods actually shipped had been originally 
insured. No premium is paid in respect 
of them. It is stated that Messrs. Donald 
Graham and Co. charge a small premium 
to cover their risk when goods are shut 
out, but Messrs. Ewart Ryrie, Messrs. An- 
derson and Co. and Messrs. Gaddum and Co., 
Ltd., do not. 

Now, there is no evidence to show when 
the 50 bag.'*, out of the 70 included in 
the covering note. Exhibit 16, were put 
on board the SS. Dwarka, nor is there 
any evidence to show when the covering 
note was amended so as to cover only 
50 bags. The amendment may have been 
made and probably was made before the 
SS. Dwarka sailed at 5 r.M. on the 
8th and I cannot presume in favour of 
plaintiff that it was not made until the 
10th December. He bases his claim on an 
altered document, which as altered gives 
him no claim to any relief; the burden is 
on him to show that it was altered at a 
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time and under circumstances which entitle 
him to sue on it as if it had never been 
altered. He lias made no attempt to 
discharge this burden. The offices were 
closed on tlie 0th for the Moharyum, as it 
appears from plaintilfs evidence. When, 
therefore, the damage occiirreil tliere was no 
covering note in existence which protected 
the nine bags destine 1 for Lamoo. No policy 
has ever been issued in respect of them, 
no premium has ever been paid or tendered. 
So far as these goods are concerned, the 
allegations in the plaint have not been 
established. The goods .were never insured 
(Issue 4). 

But as regards the seven bags shut out 
Ex SS. Lhassa, plaintiff relies on 
the covering note, Exhibit 17, which still 
stands as originally written. At the liear- 
ing Mr. Tahilram has tendered the penalty 
under section 35 of the Stamp Act, and 
claimed that it should be treated as a duly 
stamped policy. But the stamping of a 
document at this late stage cannot alter 
its inherent nature or create fresli 
liabilities under it and in, my opinion, 
the technically correct procedure for the 
owner of goods to pursue when goods 
covered by a “ covering note” have been 
lost is to at once go to the Insurance 
Agents, pay the premium and demand a 
policy. And where no premium has been 
paid or tendered, it is doubtful whether 
the goods can be said to be insured. But 
no respectable Marine Insurance Company 
ever refuses, on purely technical grounds, 
to admit its liabilities for loss which comes 
fairly within its undertaking as declared 
in the covering note, and the defendant 
Company in this suit has no desire to 
depart from this well-established custom, 
but it contends that, even if the covering 
note be treated as a duly executed and 
stamped policy it is still under no 
liability, and this contention must, in my 
opinion, be upheld. 

This voyage for which the goods were 
insured was per SS. Lhassa, from Karachi 
to Mc.mbassa. The voyage wa.s, however, 
aha-ndond at a very early stage, and it 
was on the return journey, or after the 
goods had actually reached the wharf of 
departure, that the misfortune occurred. 
There is nothing in the covering note which 



inWan CAi>ii;s. 


544 


LATIKALI KADC(»> ALlblNA I'. KOVAL KXCHANGb: CORFOKATION. 



suggests that this return journey was 
included in the voyage ** from Karachi to 
Mombassa’ , no attempt lias been made to 
show that in the ordinary form of policy 
issued by tlie Koyal E’tchange Assurance 
Corporation there is any clause which could 
be construed as extending the responsibility 
of the Corporation to such return journey. 
It cannot be treated as a deviation, for 
the contemplated voyage hy the specified 
vessel was entirely abandoned. The previous 
practice of the parties has been to treat 
all goods that are sliut out and which 
return safely as not having been insured 
at all. But Mr. Tabilram relies on an 
alleged local custom, and lie has attempt- 
ed, but completely faib^d, to prove that 
sling and craft risks” cover the return 
journey of goods that have been shut out. 
Though Mr. Nicholas thinks that several 
claims have been paid, only one specific 
instance has been given of the insurance 
money having been actually paid in respect 
of goods damaged in the course of return- 
ing to the Native Jetty on being shut 
out. Seth Mahomedalli (hlxhibit 19) was 
the agent in the case. He tells us that 
the owners, after the loss had occurred, 
paid their premium and took out a policy, 
and after much correspondence, the amount 
claimed was paid ‘as special ca.se.” He 
considers that there was no legal liability, 
but explains that Insurance Companies 
wish to accommodate people. This is not 
sufficient to establish a trading local custom. 
On the other liand Mr. J. I. Murray, 
who lias had 10 years’ local experience of 
insurance work, knows of no instance where 
goods have been damaged on their return 
journey to the Native Jetty. Mr. Traver.<!, 
who represents Messrs. Gaddum and Co., 
considers that the outward voyage alone is 
covered unless there be a special arrange- 
ment Mr. Nicholas, who has had 25 years’ 
experience of Karachi business, considers 
that goods are covered for a specific 
voyage from one point to another, and 
that though, as a matter of grace, an 
Insurance Company might pay claim for 
loss suffered on a return journey, there 
is no legal liabilit}'. Ramzan Ha.shim, a 
frequent shipper of goods, considers that 
an Insurance Company is bound to pay for 

]05S suffered on a return journey, but knows 


of no case where a Company has paid, 
and he gives no reasons for his opinion. 
There is, clearly, no evidence on which 
the Court could hold a special local custom 
e.stablished. 

Before plaintiff could successfully establish 
a claim against the Insurance Corporation 
he would have to prove chat the damage 
arose from an ‘adventure of peril” which 
the as.surer.s had agreed to take upon 
themselves. This he has wholly failed to 
do. Mr. Tabilram contents himself with 
stating that there was apparently a leak in 
the lighter, and it being Moliarr>nn night, 
the crew's were possibly all away in the 
town. He assumed that the defendant 
carriers wouH, in the cour.se of their 
defence, give a fall explanation. But as 
defendants No. 2 have now compromised, their 
defence has not been hearJ. It is, however, 
admitted that the damage aro.se through 
the vessel leaking, and this is quite 
sufficient to justify a presumption that it 
was nnseawortliy, and tliat the loss arose 
as a natural result of its unseaworthiness. 
On this ground alone, the Insurance Company 
would be held free of liability. 

Trivia facte, the loss was a particular 
average loss, only seven out of the 50 bags 
being damaged, and the insurance being P. P. 
A , the Company could not be held liable. 
But I refrain from giving any definite 
finding, for no finding is necessary in view 
of my decision on the other issues, and 
there has been no adequate attempt to 
.show what is understood by “craft risks.” 
It seems probable that shippers are, by 
custom, allowed to transport the goods 
covered by one covering note in more 
than one lighter, and treat each lot 
separately when determining the question 
whether there haS been a total loss or 
constructive total loss. 

My findings are, therefore, that there 
was no contract of insurance subsisting as 
to tlie nine bags shut out Ex SS. 
Dwarka when the damage occurred; that 
as to the other seven bags the Insurance 
Company liad agreed to issue a policy of 
insurance covering the voyage from Karacii 
to Mombassa per SS. Lhassa; that the 
goods bad not been insured for the return 
journey, nor was there any agreement to 
insure them; that no custom lias beep 
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journey the shipper can, by paying 

LchSC'"'"’ 

the^fuit!^ Vailffir S'"'"" 

thn<!P nf ^ f j ‘ "xt 'O®*® a“d 

those of defendant No. 1, Defendant No. 2 
will bear hi.s oivn costs. 

Suit dismi'ased. 
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CALCUTTA HIGH COURT. 
Appeal b-rom Appellate Decree No. 2695 

OF 1913. 

Jannary 6, 1916. 

Prese, >f ■.-Mr. JusUce HolmBvood and 
o < n ■ m ... '^“®Uce Imam. 

SARAT CHANDRA ROY-Plaintipf- 

Appellant 

z-'erm 

COUNCIL AND OTaBRS-DEPENDANTS- 

raSSSS a SBr 

Tlio nnil*- ^ 

#iSii§= 

A person who is nofc imi)lead(»d ,*« iL -* 0 ,( 01 .]. j 

the Commissioner under Acrvio 1870 uT'-^ 

entitled te any notice and und r Jctiok 61 ’of' bT‘ 

sssaf; ““ ■•='= 2 

;t ss: 

affirming that of the Munsif, 
third Court, Burdwan, dated the 31st May 

of 

of Ma«*a Bonpass under the Burdwan Rai 

of a contiguous mauza called Haribati under 
the same Raj In 1900 Mr. C. C. Mitra, who 

of the Village Chowkidari Act (Vlof 187u, B. 
C.), declared the lands in suit as choirkitlan 

kctor thereupon transferred them to the Bnrd- 

wan Raj as lemndar of Maum Haribati and 

35 


U Burdwan Raj then settled the lands with 
fen an ., Vos 2 and .3 as the pa/ War, of 

I" l!'0d a.xerond Oom- 

miss, oner was appointed under the .let and 

he on enquiry found that the lands in suit 
appertained to M„ra. Boiipass hut 
rongly declared l,y the previous Comm”! 

he plaintiff thereupon applied to tin's Com- 
missioner to rectify the mistake of 1^ 
P edecessor, hut this was not done and the 
plaintiff was directed to go to a Civil Court 

etitutedT’ ih- 

the hrst Court and the decision was upheld 

Sir Rash Behnry Qhose, with him Babu 

.\ath Ruse, for the Appellant.-S,: 

hrst Commissioner’s report is not at all 
b nding upon the plaintiff because no notice 

Diatr of the enquiry held by 

that Commissioner was given to the plaintiff 

^o man could be prejudiced by the result 
an enquiry held in his absence and svithout 

had no legal defect and under the ChowL-dm-i 

Chakra,, Act is conclusive against tlirdT 

fendants The report of the first Commis- 

il 'u'' r® “P"" »h enquirj he d 

belnnd the back of the plaintiff, must he taken 
to have been superseded as the Local Govern 
ment would not have appointed a second 
Commissioner if the report of the first Com- 
missioner were accepted by the Government 
Referred to Erralal MuherH v, PrearaZt 

pondtl ^thi fTn 
pondents.-The first Commissioner’s report 

was never rejected by Government. The e 

IS no evidence to prove that that report 
was not accepted by Government. K 
second Commissioner might have been 
appointed for various reasons and in tL 
absence of any evidence, it ' cannot be 
presumed that the appointment of the 
second Commissioner some seven or ei^ht 
years after the report of the first Commis ' 
sioner superseded that report. tL 
omission to give notice of • • 

under the Chowkidari Chakran AotTZ 

the Act, 

(1) 2 0. L. J. 306 
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[HoLMwOi'D, J. — The Commissioner must 
follow the procedare laid down in Regulation 
VII of 1822 and under section 21 notice is 
necessary.] 

That is in regard to rent suits for the 
determination of which the Colleclor was 
empowered. The Chowkidari Ccmmis-sioner 
has no concern with settlement of rent or 
revenue. Section 21 of Regulation VII of 
1822 reciuires notice to be given to the 
person impleaded in tlie suit. The plaintiff 
was not in posvsession of the lands in suit 
at the time of the enquiry and he was not 

♦ 4 

entitled to aily ncrtice under any circum- 
stances. Both the lower Courts have found 
that the lands in suit were held by. the 
chowkidortf of Haribati and the first Com* 
inissioner’s report is conclusive on the 
point and cannot be given the go-by. This 
appeal is concluded by findings of fact. 

Babu JfJendra Nafh Bose, in reply.- The 
finding of the lower Courts as to possession 
is only incidental. If the report of the 
second Commissioner is conclusive under tRe 
Chowkidari Act the lower Courts had no 
jurisdiction to arrive at a finding contrary to 
the report. 

JUDGMENT. — This second appeal ari.se8 
out of a suit brought by the plaintiff to 
have it declared that certain resumed 
chakran lands were choivkidari chakrnn 
lands of Maim Bonpass of which he is 
the patnidar, and not the chakran lands of 
Mauza Haribati of which defendants No.s. 
2 and 3 are the pafnidars. The question 
stated in its simplest form would appear 
to be one of parcel or no parcel, and as 
such should be purely a question of fact; 
but the learned Doctor who appeared for 
the appellant raised points of law upon the 
con.struction of certain sections and upon 
the question of nece.ssity for notice under 
section 21 of Regulation VII of 1822. 

It appears that in the year 1899 there 
was enquiry made by a Commissioner, 
Mr. C. C. Mitra, with regard to the 
choivkidari chakran lands of Manza Haribati. 
He found that the Roll Book of i836 shows 
that there were 24 bigkas 9 cotfas and 8 
chatlaks of chakran lands in that mauza. 
But at the time of his enquiry the 
choivkidnrs of Haribati wei’e in enjoyment 
of 2G biyhas 4 cotlas of chakrail land. He 
accounted for it by saying that it wak 


due to variation of standard measurementn 
He declared Under section bl of the 
Chowkidari Act that this quantity of cliakran 
lands appertained to Haribati; they were -r' 
assessed at an annual rent of Rs, 58-5-3 
and- the zemindar who is also the zemindar; 
of Monza Bonpass had agreed by silent 
acquiescence to take settlement at half of” 
that rent. The matter went before the 
Collector. He accepted the declaration of ^ 
the Commissioner and handed over the 
lands to the Maharaja of Burdwan, who 
ill due course settled them with the 
patnidar of Haribati. In 1907 .second 
Commission was issued by the Govern- 
ment cf Bengal, and from the original 
paper.s before us it would appear, though 
the matter is not quite clear, that the 
scope of this Commission was for the 
purpose of determining the status of certain 
chakran lands which had been left out 
in the previous enquiry, that in the course 
of this enquiry the second Commissioner 
examined the thak survey and found that 
it was there clearly stated that some of 
the plots which had been given by the 
first Commissioner to Haribati were actu- 
ally in the ambit of Mauza Bonpass, and 
not only were in the ambit of Mauza 
Bonpa'S but that tbpy were in the chowkidari 
chakran chah of that Miau 2 a. He, however, 
declined to make any statutory declaration 
with regard to these plots, because the 
Collector had already dealt with them upon 
the report of the first Commissioner and 
he appears to have thought and rightly 
thought that they were outside the scope of 
his Commission. 

The questions raised on behalf of appel- 
lant seem to us to be negatived by the 
facts which we have just set out The 
first ground of appeal was that the first 
declaration of Mr. C. C. Mitra could not- 
be used as evidence against the plaintiff 
because he had no notice of those pro- 
ceedings. Section 60 of the Chowkidan' 
Chakran Act, VI of 1870, B. C., lays down 
that in these chowkidari chakran enquiries 
the procedure shall be in accordance with 
Regulalion VII of 1822, and it has been 
held in more than one case in this Court, 
of which we need only refer to the case/ 
of Hiralal Mi okoji V. Premamoyee JDehi 
wliere all the authorities are collected, that 
the absent'e of such notice would I'end^p' 
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•MANIKA XAIAEIi 1 . SWARNATHAMllAL. 

Commissioner of no 
^ such noh* ^ who was entitled to 
nterfere *'’« Civil Court would 

or?er o ’ '’p defect the 

•and conVutL^°T"'r''®- 'T’*^ 

of the Ro 1 p turning to section HI 

which if “^'‘d the notice 

anee of ‘ha attend- 

ance of the defendant or the party other- 

■ vise impleaded and, as we have seen in 

pafud/ar” oTr Commissioner the 

I? f o '“Piaaded. 

war at he T' r ^ 

were at the time of the tknk survey in- 

eluded in Maiim Bonnass nnr? vah ^ 
havp l yet they may 

have^ been subsequently enjoyed by the 
chowkldars of Harihafi nu " ^ . ® 

time of fl,a fi . ‘ were at the 

e think that the report of the first Commis 

be Msumed tharf ““^t 

le assumed that the proceedings of the first 

comS f r ^ 

indicate'’fhf[ thrseJonrS'’"®'-' *° 

fiS Commi °”iasio°nin thi 

first Commission and not to supersede anu 

thlt Co'" '"'’ decided by 

Sw V T"'? *'■« °aders of the 

Collector based upon that Commission. 

A t/nnf point which was raised was as 

w?eth‘’^‘^ “"d conclu- 
sive , whether they mean incapable of re- 

OTnirf e-vecutive authorities only 

or not open to question in a Court of Lasv 

J here IS .some coiiHict of judicial opinion 

upon this point, and we need only saf that 

e remarks in the case we have cM Le 

obiter, as has been pointed out by the 

learned Munsif. There have been more 

Lrfin”b if in which the contrary has 

not ri Pr°««edings the question does 
lot really arise. No question of notice 

report m no way affected the first re 
port, the question is purely an academical one. 
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■I’lie remit is that (he appeal must he 
dismi.sspil with cost?. 

Appeal illsmissed. 

madras high court. 

Civil, Rrvision Petitio.v No. 1091 ok 19U. 

November 17, 1915. 

^^umfiraswami Saatri. 

aIANIICA NAIKFJR— Defenuan? No, 2 

— Petitioneh 
versus 

tiWARNATHAMAlAL and others 

1 UINTIFF AND' DEFENDANTS NoS. 1 AND 3— 

„ . -ResrONDENTS. 

juaxlun, 0 / person n,/ainst gnardian of propertu to 
n‘cofj ,noneyfor uunur’. education -JunJictfon. 

Cause Courts Act. the word “maintenance” 

an 0 Ir.|at>on to support another, either bv the 
ffouei-al law to wiiidi he i.s .^iubject or under a 
^Pecihe contract, [p- 54«, col. ].] 

a minor 

o le ffuardian of In's property to recover 

ho amount payable umler.the order of the Court 
for the minor’s education and maintenance is Z 
a suit Or maintenance within the meaning of Article 

Coal fet'. ^ Pi-U'-incial Small Cause 

c ouUs Act, and is cognuable by such Com-t. [p, 547^ 

Petition, under section 25 of Act IX of 
1887 praying the High Court to revise 

f f ‘''® Principal 

District Munsif of Tnchinopoly, in Small 

Cause Suit No. 1145 of 1914. 

Mr. A. Eajajopalachariar, for the Peti- 
tioner. - - 


Mr. F. Pnnishotham Aiyar (for Mr. T R 

M ^"d Mr. K. S. Rama', 

bhadra Aiyar, for the Respondents 

^ JUDGMENT.-The alunl claimed was 

Court by the guardian of the property of 
a minor to the guardian of his person 
for the rfucation and maintenance of the 

uTl' S^“»vdian of 

the person to recover the amount payable 

for two months against the present guardian 

of the property and the former gnardian 

who alleged that the amount was paid. 

I do not think the suit is one for maid; 

tenance^ within the meaning of Article -38 

^f fte Schedule to the Small Cause Courts 
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The minor was solely entitled to the 
property and an order of Court applying 
a portion of the income for his support 
would not be maintenance paid to him 
by the guardian. For the purpose of 
Article 38 the word * maintenanee” means 
a sum of money payable by a person 
under an obligation to support another, 
either by the general law to which he 
is.subj^^ct or under a specific contract. 

The question raised by the petitioner as to 
want of jurisdiction, therefore, faiU. 

On the merits, I see no ground to set 
aside the finding of the Judge as to the 
receipt, Exhibit 1. There is, however, little 
to support the view of the Judge that the 
2nd defendant was a party to the fabri- 
cation. The Judge finds that the^ gimaehta 
of the 2nd defendant is a worthless per- 
son” and possibly, the 2nd defendant 
was deceived by his gnmaifhta And bona fide 
believed that tiie gimashta paid the guar- 
dian and got the receipt. Having regard 
to the respectable position of the 2nd 
defendant, who is an Executive Engineer, 
I do not think this passage in the judg- 
ment of the District Munsif ought to stand. 
1 am not prepared to interfere with the 
order as to costs. 

The petition fails and is dismissed with 
costs of plaintiff (1st respondent). 

Petition dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 36 of 1913. 

July 23, 1915. 

Present: — Mr, Pratt, J. C., and Mr. Boyd, 

A. J. C. 

BIBI SAHIBZADl andothers-Defendants 

—Appellants 

versus 

Sayad MIR MOHAMAD— Plaintiff— 

Hksponuent. 

Limitation Act (IX of s. 19— 

ofUobilifij by impUcatioa, essentials of-’Kvidence Act 
(Inf 'Ao-lievenue Records, admissibility in 

evidence oj. 

An acknowledgment of liability under section 19 
of the Limitation Act may be by implication, bnt 
the implication must bo a necessary implication, so 
that the acVnowledgment is clear and unequivocal, 
[p col 1.] 

Benode Bihary MooherjecY, Boj Parain flitter, 30 C. 


6 ^ 9 - 7 C. W. N. 1^61; Oepeirao Manohar Tamhelcar v. 
Harilal Snhrui Sevak, 9 Bom. L. R. 1\^, referred to. 

An objection that a person should be joined as 
a party to a suit does not necessarily imply an 

admission of an existing liability to that ^.erson. [p. 

540, col. 1.] . t 

Though Revenue Records are not evidence of 

title for they are kept for fiscal purposes,^ yet 
when the facts recorded are facts which it is 
the duty of tho Revenue Officer to record, then his 
record is twidence of those facts under section 35 
of the Evidence Act. [p. 549, col. 2.] 

L''ki'aj Ktiarv. Mahpal Singh, 5 C. 7F4; 6 C. L. R. 
603; 7 I. A. B3; 4 Sar P. C .1. 93; 3 Suth. P. C. J. 704; 
Rafique A Jacksons P. C. Xo. 61; 4 Ind. Jur. 4;i3, 
leferred to. 

Appeal against the decree of the Sub- 
Judge, Hyderabad. 

Mr. Pupcliand Bilaram^ for the Appellants. 
Mr. Lalchand Hasemalf for the Respond- 
ent. 

JUDGMENT. 

Pratt, J. C. — This is a suit for partition. 
The plaintiff’s wife was Bibi Aisan, the 
SLster of Abdullah Shah and of Shah 
Mahomed Shah. The plaintiff’s case is that 
Bibi Aisan was a tenant-in-common and in 
joint possession with her two brothers until 
the death of Abdulla Shah in 1873, that 
from 1373 Bibi Aisan was in joint possession 
with Shall Mahomed Shah and Abdulla 
Shah’s widow Bibi Kuran until Shah 
Mahomed Shah’s death in 1893; from 1893 
the possession is alleged to have been with 
Bibi Aisan, Bibi Kuran and two widows and 
a daughter of Shah Mahomed Shah, i.e., Bibi 
Sahibzadi, Bibi Sajan and Bibi Fazul, and 
according to the plaint BibiAisaii diedinl902 
and the plaintiff was in joint possession as 
her heir until 1904 when he was ousted by 
the defendants, the widows and daughter of 
his wife’s brother. 

The lower Court found that Bibi Aisan, 
the plaintiff’s wife, died not in 1902 but some 
time prior to September 1898, that plaintiff 
was ousted from possession on his wife’s 
death more than 12 years before the institu- 
tion of the suit, but that the bar of the limita- 
tion was removed by fin ncknowledgment 
made by tfie defendants in 1905. This 
acknowledgment was made in a written 
statement filed in a suit instituted by Abdulla 
Shah’s widow Bibi Kuran for partition 
against the present defendants and is in 
these words : — 

‘Proper parties have not been joined in 
this suit, such as Abdulla Shah and Shah 
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Mahomed Shah left a .-ister Bibi Aisan xvho 
died after them. It is necessary to join her 
heirs m this suit. The .suit is not maintain- 
able without joining them.” 

The lower Court considered that the 
statement that Bibi Aisan’s heirs were 
necessary parties involved an admission that 
they had a share in theestate and was, there- 
fore, an acknowledgment of liability under 
section 19 of the Limitation Act. Now 
an acknowledgment of liability need not be 
express. It may be by implication, but the 
implication must be a nece.s.sary implication 
so that the acknowledgment is clear and 
unequivocal, Bemde Behan/ ilooherjee \ 
Baj Narain Mitter (1) and Gopalmo MarnAai- 
lainbckar v. Ihrilal Suhrai Saak (2). Does 
the statement that Bibi Aisan’s heirs should 
be made parties necessarily imply an admis- 
sion that they have a share? We think not. 

I he defendants may have meant “As you 
have hied a suit for partition you must make 
all the members of the family parties. Not 
that we admit that they have a share or that 

you have a .share, but because it is desirable 

that all family claims such as yours should 
be set at rest in this .suit.” And this is 
apparently what they did mean, for in other 
paragraphs of the written statement they 
denied that plaintiff had any existing right 
nM claimed that the estate was not partible, 
jhe written statement u.ses the phrase 
necessary parties” and objects that without 
such parties the suit is not maintainable. 
Jiut the.se words do not carry the inference 

any further. Necessary because defendants’ in- 
terests require it, and not maintainable because 
plaintiff .should not be allowed to continue 
the suit without joining these partie.s. 
Bossible adverse claimants are very often 
joined as parties in order to avoid the risk 
of future litigation. An objection that a 
person should -be joined as a party does not 

therefore, necessarily imply an admission of 
an existing liability to that person. 

The ground on which the Sub-Judge 
decided the suit in the plaintiff’s favour 
therefore, fails, but Mr. Lalchand, for the 
plaintiff-respondent, contends that his client 
was in posse.ssion after his wife’s death and 
within 12 years of the suit. Plaintiff has no 
documentary evidence of such possession 


(1) 30 0. 699; 7 C. W. N. 651. 

(2) 9 Bow. b. B, 715, 


and the oral evidence that he h,as cited 
IS very meagre and unconvincing. We 
have considered the whole of the evidence 
and our conclusion is that Bibi Aisan never 
was 111 pos,ses.sion, .actn.ii or constrnclive 

plaiiiLlt. Libi Arsan wa.s niarrieil in 188.3 
or Ibbb. It ,s not deal' in wiiich vear but 
a any rate after the death of Abdulla 
Shah during the life-time of .Shali Mahomed 
Shah. The plaintiff say.s that on his marriage 
he went to live in his wife’s house with her. 
this IS grossly improbable. He had his 
own havdi only 2 -iU yards from the haedi 
of the defendants in Sajan Sawai. He must 
have brought her to his own house, 
in.stead of thrusting himself upon his 

A h':,';?'-. Shall 

admittedly had pos.session and inaiiagement 

until his death in 1893. At his death the 

■olding wa.s transferred in the Itevenue 

books to the name of Ins daughter, Bibi 

azul. The Mutation Register, Exhibit 2’8 

shows the names of three widows and daughter 

as heir.s, but the name of the sister Bibi Aisan 

is omitted^ Now it is no doubt true that 

Revenue Records are not evidence of title 

for they are kept for fiscal purposes and it 

■s no part of the duty of the Revenue 

Officer to record title. But when the facts 

recorded are facts which it is the duty of the 

Revenue Officer to record, then his record 

is evidence of those facts under section 35, 

Indian Evidence Act. It was on this 

ground that the Privy Council in Lekmj 

B^wrv. Uahpal Singh (3) admitted village 

records as evidence of a custom of succession. 

Now It IS clear from the form of the 
register that it was the duty of the Revenue 

?b7h ? \ of the heirs of 

Shah Mahomed Shah and the omission in 

that record of the name of Bibi Aisan is 

was not 

regarded as being an heir. This was no 
doubt beeau.se she had relinquished all 
rights of succe-ssion on her marriage. 
Subsequent events point to the .same inference 
Three years later in lb96 the three widows 
ontheir own behalfand on behalf ofthe minor 
daughter, Bibi Pazul, gave a lease of the 

estate for 10 years to one Sundal Shah. 

“■) Si" s 
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fiJed an application to the District 
Court to be appointed guardian of the 
minor Bibi Fazul, alleging that she was 
in need of protection as the lease was 
an act of mismanagement. AVhy did he not 
then say that the lease is not binding on 
the share which belongs to ray wife? 
Why did he not then ask his wife to 
sue for partition r We have no doubt 
it is because she would not have supported 
any such claim as that. The guardianship 
application led to a quarrel for it was 
in ] 897 that the widows left Sajan Sawai 
and went to live at their house at Dando 
.sn as to be far away from the plaintiff. 
Yet plaintiff pretends that his wife was 
living with the widows and that he was 
collecting the rents from the lessee Sundal 
Shah and giving it to his wife to share 
with them. 

Bibi Asian died in 1898 and the evidence 
after that date also shows exclusive 
possession by the defendants. They alone 
gave a lease to Bhagu in 1903 and they alone 
claimed before the Land Acquisition Officer 
in 1904 and when Bibi Kuran sued for 
possession in 1905, she did not think of 
joining plaintiff as a party as she would cer- 
tainly have done had he been in possession. 

The plaintiff in the hope of avoiding 
limitation said that his wife died four years 
later than she really did. He would 
never have been guilty of the reckless 
untruth if there were any foundation in 
fact for his claim to joint possession. 

Our conclusion is that Bibi Afsan went 
oat of possession in 1883 or 1888, probably 
because she surremlered her share. If 
that is so, plaintiff who claims through 
lier has no right. If slie did not go out 
of possession of her own free will .she was 
ousted at that tims and plaintiffs suit is 
time-barred. The ouster being more than 
12 years before the written statement in 
Bibi Koran's suit that statement, if it he 
an acknowledgment, was made after the 
expiry of the period of limitation and 
cannot operate under section 19. We, 
therefore, reVerse the decree of the lower 
Court and dismiss the suit with costs 
throughout. 

Decree of the lower Court reversed 
and suit dismissed. 

Decree reversed. 
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COURT OF THE BOARD OP REVENUE, 
UNITED PROVINCES. 

Rbvenue Petition No. 19 of 1914-15 of 

SiTAPUR District. 

August 1^, 1915. 

Present: — Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

RAGHUBAR SIKGH— DEPENDANt— 

Appellant 

versus 

Thahtr BINDRA BUX SINGH— 

Plaintiff— Respondent. 

U. P. Land Revenue Act (III of 1901), s. 103— 

Poafiession of revemioner, if trnmfer. 

A reversioner coming into proprietary possession 
of certain land on the death of a widow is not a 
ti'ansfor of proprietaiy possession as is contem- 
plated by section 103 of the Revenue Act and upon 
such land, revenue cannot bo assessed till tlie next 
Settlement. 

Second appeal from the order of the Com- 
missioner of Lucknow Division, dated the 9th 
November 1914, reversing that of the 
Deputy Commissioner, Sitapur District, in 
a case of fixation of revenue. 

JUDGMENT. 

Campbell, J. M. 18, 1915.) - lam 

unable to agree with the Commissioner in 
this case. There has not, in my opinion, baen 
any transfer of proprietary possession dur- 
ing the currency of the Settlement such as is 
contemplated by section 103 of the Revenue 
Act. Appellants have recently come into 
possession of certain land as reversioners of 
Jawahar Singh, upon the death ot Jitwam- 
mat Jaini: and the learned Judicial Com- 
missioners have decided that Jawahir Singh 
was in proprietary possession of the land in 
dispute from the date of the Settlement 
decrees in liis favour in 1866. The fact that 
Jawahir Singh and his successors have until 
now been recorded as rent free under pro- 
prietors does not alter the fact, as found by 
the Judicial Commissiouers, that the transfer 
of proprietary possession took place in 1866, 
and not during the currency of the present 
Settlement. 

I would, therefore, set aside the order of 
the Commissioner and restore the order of 
the Deputy Commissioner, giving appellants 
their costs in all Courts. 

Holms, S. M.— I agree. Revenue cannot 
be a.sses.sed till next Settlement, 

Apj^aldlof^ed, 
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T(jr,Sai HAM V. SlUHASIUAD HADI. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Skcond Civir, Appeal No. 391 of 1914. 
December 14. 1915. 

Stuart, A, J. 0. 

TDLSHI RAM SHUKU L and another — 

Pf.AINTIKKS— A fFEIXANTS 
versus 

MUHAMMAD HADI AND OTHEIiS — 
Dekendants— Respondents, 

, Limitation Act {IX of 1908), Sch. /, Art. 132— Jfo/-/. 
gage-dml giving mortgagee option to sue or not h, 
sue on default in payment of interest ^Period nfliniita. 
tion, sfading point of. 

Where a mortgage-deed gave the mortgagee a 
right to enforce payment on default in payment of 
interest, and also gave him the option of not 
enforcing payment on such date; 

Held, tliat the date from whicli the period of limi- 
tation began to run was tlie date of the first default, 
notwithstanding any stipulation in the deed giving 

tho mortgagee the option of not enforcing navment 
on such date. 

Pefumal Ayuan v. Alagirisamt Bhagavathar, 20 M. 

Tata Ram, 10 Ind. Cas.’ 

^38; 10 0. C. 45, referred to. 

Appeal against an order of the District 
Judge, Ejzalad, dated (he 19(h Way 1914, 
reversing that of the Officiating Wun.sif, 
Akbarpur, dated the 13th January 1914. 

. Pandit Gokarmi Nath Misra, for the Appel- 
lants. 

Mr, Snmi Ullah Beg^ for the Respondents. 


-I'TRM-OP'^DAULAT KAM V, SECRETARY OF STATI . 


Mar {]) are similar to the facts in this case 
and the decision at which 1 arrive is the 
decision at which tho Uench of the Madras 
High Court which decided that case arrived 
therein. 1 do not con.sidei- that there is 

,1 * , ... ^ ^ (2) that 

conHicts Hitii the vie»- that I am taking. 

Ihe learned .Second Add.tionai Judicial 

Commissioner liad to decide in th.at ca-e 

the period of limitation applicable to a .suit 

on a simple money bend and one of the 

points for his decision iva.s whether, when a 

day was .specified fr.r his payment, the period 

ot limitation .should run from the day so 

speeffied, even although it was open to the 

holder of the bond to sue at an earlier date 

than the date specified. But the learned 
Second Additional Judicial Commissioner 
was not concerned in that case with the 
interpretation of the words “When the money 
sued for becomes due” as used in Article 
IW. I consider that the learned District 
Judge was right. The suit is barred by 
limitation Ihis appeal is, therefore, dis- 
missed. The appellants will pay their own 
costs and tlio.se of the contesting respondents. 


ni 90 M OAK -r T Appeal dismissed. 

(1) 20 M. 245; 7 M. L. J. 222. 

(2) 19Iiul. Cas. 738; IG O. C.4-5. 




JUDGMENT.— I have examined the terms 
of the deed and I consider that, according 
to those terms, the mortgagee would have 
been entitled to bring a suit for the recovery 
of the principal and interest on 24th June 
18tf9, a.s the first instalment of interest wa.s 
due on the 23rd June 1899 and had not been 
paid.^ Such a suit could not have been 
dismissed as premature. This being the 
case, the money charged upon the immove- 
able property became due on 23rd June 1899. 

So the date from which the period began 
to run under the provi.sions of Article 132, 
Schedule 1, Act IX of 1908, was 23rd June 
1899. The mortgagee could not contract 
hipaself out of the provisions of that Article 
by saying: If [ do not choose to bring my 
suit within, twelve years from the time from 
which the period begins to run under the 
provisions of the law I shall not be compelled 
to do so . But that is practically the argu- 
ment which is set up. The facts of the case 
in Pertmal Ayyan v. Alaginsami BhagacO' 



SIND JUDICIAL COMMISSIONER’S • 

COURT. 

First Civil Affeal No. 11 ok 1914. 
September 24, 1915. 

Presenti^-m, Pratt, J. C., and Mr. Crouch 

A. J C ’ 

FIRM OF DOULAT RAM — Plaintiffs 

— Afpellant.s 


versus 


The secretary op STATE-Defbnbant 

— Respondent. 

Railways Act (IX of 1890), s. 76, applicability of^ 
Radway, contract with, under risk note Form B— 
Wilful neylcctf meaning of—Loss-Presumption^Suit 
for compensation -Pacts to he proved^Burden of 
jrroof. ^ ■' 

A person is said to be guilty of wilful neglect when 
he intentionally, and of .set purpose, does something 
which ought either to be done in a different manner 
or not at all, or omits to do something which ought 
to be done. [p. 552, col. 2.1 ^ 
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A loss is said to bo due to wilful neglect when 
such neglect is cither the sole effective cause of tho 
loss or ie so connected with it ns to be materially con- 
tributing to it. [p. 552, col. 2.] 

When n plaintiff sues a Railway for compensation 
for loss of goods consigned under a risk note in Form 
B, he must allege and prove facts from which it can 
be fairly and reasonably inferred that tho loss was duo 
to u-ihul neglect on the part of the Rnilwav. [p. 553, 
col. 2.] ■ * 

Section (6 of the Railways Act does not apply to 
n case where goods have been carried under a special 
contract limitingthe responsibility of the Railwav. 
ns in risk note. Form B. [p. 553, col. 1.] 

Sfuih/e.- It cannot be presumed fhat'a carrier has 
broii guilty of wiifid neglect from the Ijarc fact that 
goods have been lost or damaged, fp. 103, col. 1.] 

First appeal against tlie tloeree of tlie 
District Judge, Sukkur. 

Mr. Rupchand Bilaram^iov the Appellant^. 

Mr. Tlimatsimj Gajsing^ for the Respondent 

JUDGMENT, 

Crouch, A. J. C.— This is an appeal against 
the judgment and decree of the District 
Judge, Sukkur, di.smissing with costs the 
claims of plaintiffs to recover the sum of 
Rs. 257, being the value of certain tins of 
ghee consigned to them through the North- 
Western Railway under a risk note in 
Form B, wliich were stolen en wide. 

The admitted or proved facts of the 
ca.se are as follows. On the 27th May 1912 
19S tins of ghee were despatched by the 
firm of Visliindaa Mewaram of Tandianwala 
to Sukkur, plaintiffs being consignees. 
The train carrying the goods reached 
Sukkur on the night of the 29th May, 
and on the waggon^ being opened on the 
following morning, it was found that ten 
whole tins and the contents of another tin 
had been stolen. The roof of the waggon 
was of corrugated iron sheets The thief 
had with some rough tool cut a hole, 
'measuring 2 feet by IS inches, in the 
roof, and had extracted the tins through 
it. The roof was a domed one and the 
top of the hole was near the ridge. The 
Carriage Foreman estimates that it must 
have taken 1^ to 2 hours to cut such a 
hole, and that tliere must have been a 
good deal of noise in doing it. The 
owners’ locks on the waggons were intact. 
After arrival at Sukkur the train remained, 
until opened, in the goods yard. The 
yard is fenced and has only one entrance 
which is guarded ail night by a watchman! 
Four or five watchmen look after the yard. 

The form of the risk note. Form B,'is 


given in the judgment of the lower Court. 
The portions which are relevant to the case 
are as follows: — 

“r, the undersigned, do, in consequence 
of the lower charge.s, agree to hold the 
Railway Administration free from all 
responsibility for any loss or damage to 
the said consignment from any cause 
whatever, except for the loss of a complete 
consignment, or of one or more complete 
packages forming part of complete consign- 
ment, due either to the vvilful neglect of 
the Railway Administration, or theft by, or 
to the wilful neglect of, its servants; provided 
that the term ‘wilful neglect’ be not held 
to include robbery from a running train.” 

It is evident that, before the Court can 
allow the plaintiffs’ claim, it must be 
satisfied that there has been ‘ wilful neglect” 
on the part of the Railway Administration 
or of its servants and that the goods had 
not been stolen from the train while in 
motion. A person is said to be guilty of 
wilful neglect when he intentionally, and 
of set purpose, does something which ought 
either to be done in a different manner, or 
not at all, or omits to do something which 
ought to be done. Los.s is said to be due 
to wilful neglect when such neglect is 
either the sole effective cause of the loss, 
or is so connected with it as to be materially 
contributing thereto. 

It is not seriously disputed that the facts 
on record dn not justify nii iuforence that 
flipie li.ad b^cn Midi wilful iif*;.d‘Ct. .Mr. 
Rupchand, for appellant, suggests the 
theory that the goods were stolen while 
the train was at rest in the Sukkur goods 
yard, and that the thief was a Railway 
employee. But this theory has nothing 
to support it but pure conjecture, and it is 
at least equally probable that it was acase 
of robbery from a running train. 

But Mr. Rupchand contends that, under 
.section 76 of the Indian Railways Act, 
1890, it is necessary for the plaintiff to 
prove how the loss arose, and wilful 
neglect must be presumed unless the Railway 
show that the loss occurred f»’om some cause 
for which they are not responsible. We 
must, therefore, discuss the scope of this 
section. 

The responsibility of a Railway Administra- 
tion for the loss or destruction of goods 
is, ordinarily, that of a bailee under the 
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Indian Contract Act, and where goods have 
been lost, it is a fair presumption that 
there has been failure to exercise that 
amonn of care which the law imposes on 
a bailee Hence in a suit ag.ainst a 
carrier for compensation for loss or damage 
to goods it is sufficient for the plaintiff to 
prove the loss or damage: a burden is then 
thrown on the defendant to prove that 
the goods were not lost or damaged by 
bis default. The case forms no exception 
to the general rule that any plaintiff must 
prove all essential alleg<ations; he has to 
prove negligence of a certain degree, bat 
he can prove it by way of inference from 
t ie fact of loss or damage. Section 76 of 
the Railways Act merely reproduces a 
familiar rule of evidence having special 
application to a suit for compensation for loss 
or destruction of goods entrusted to a carrier 
under the ordinary contract of bailment, lint 
. where goods have been carried under a special 
contract, limiting the responsibility of the 
Railway embodied in risk note. Form B. 
the plaintiff has to ^ allege and prove, not 
merely that the Railway have committed 
a breach of the ordinary contract of 
bailment, but that they have been guilty 
of wilful neglect, and that he has suffered 
loss as a consequence of such neglect. Hence, 
the rule of evidence embodied in section 
/b IS not a rule relevant to the case, for 
the presumption arising from the hare fact 
of Kss or damage is not sufficie.at to 

e.stabli,l, the claim. There is no aurhority 
whatever for asserting that from the bare 
fact that goods have been lost or damaged, 
while in charge of a carrier, it can be 
presumed that the carrier has been guilty 
of wilful_ neglect. There could not be such 
pre.sumption without transgressing the 
limits of reasonable inference. It is the 

recognised rule of the English Courts that 

where wilful misconduct is alleged against 
a carrier it must be proved by the person 
^leging It (Halsbury’s Laws of England, 
Volume IV, page 34), This is a rule 
based on ordinary experience of what 
IS probable, and is applicable to this 
country as much as to England. It would 
be impossible to place on the Railway 

the burden of proving the negative without 

completely nullifying the intention and effect 
Qt the special contract, 
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ilc. Rupchand has also argued that the 
burden of proof .should re.st on the Railway, 
inasniur.b as the cause of Ess is .specially 
within their knowledge. But where goods 
are .stolen at .some lime within 4S hours 
at .some place over a distance of .several 
hundreds of mile.s, it would be altogether 
unrea.sonable to pre.sume, witlioiit any 
evidence whatever, that the Railway 
Adminrstration knows where and when 
tlie robbery actually occurred. Ti ere nie 
no grounds for .suppo.sing that any available 
evKience has been suppressed. 

We hold that, when a plaintiff .sue.s a 
Railway for compensation for ]o.s.s of goods 
con.signed under a risk note in Form B 
he mu.st allege and prove facts from which 
t can be fairly and reasonably inferred 
that the loss was due to wilful neglect 
on the part of the Railway. In thi.s case 
no .such facts have been proved 

We .affirm the decree of the lower 
Court and dismiss the appeal with costs. 

Appeal dimissed. 


CALCUTTA HIGH COURT, 

App£.ils PR 0 .M Appellate Orders No's 259 
and 269 TO 284 op 1914. 

January 24, 1916, 

Present: Mr. Justice Sharf-ud-din and 
^ iMr. Justice Teunon. 

PER^HAU 6iNGE BAHADL^R, K. d l 

Plaintiff— Appellant ' ' 

V€VSU$ 

NAUHKU MOD and others— Defendants- 

Respondents. 

pei^on-Party, third person if necessary ^ 

Wbenm suits for rent, the j x 

up the title of a third parson to the rent “ueh third 

hH col.'l.r Proceedii tp 

Appeal against the orders of the Subordi- 

April 19U ^4th 

April 1914, reversing that of the Munsif 

Jamia.s, dated the 31st March, 1913. ’ 

Babus Jogendm Chandra Qhose 
Kulaant Sahay, for the Appellant. 

Babus Jogesh Chandra Rou q i 
Chandra Sinha, for the Respondents^ ^ 


and 
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JUDGMENT. — These 17 appeals are 
appeals in suits for rent. In 16 of the 
appeals it appears that the amount claimed 
did not exceed Rs. 100 and it is, therefore, 
conceded that under the provisions of sec* 
tion 153 of the Bengal Tenancy Act, no 
second appeal lies. 

It has been suggested to us that in these 
cases we should treat the appeals as applica- 
tions under section 115, Civil Procedure 
Code. But we are not prepared to take this 
course in these cases, as it appears to us 
that the plaintiff-appellant has or had other 
remedies. 

These sixteen appeals (Miscellaneous 
Appeals Nos. 259 and 270 to 284 of 1914) 
are, therefore, dismissed. We make no order 
as to costs. 

In the remaining Appeal No. 269 of 1914 
the amount claimed exceeds Hs 100 and, 
therefore, a second appeal lies. 

The appeal is against an order of the 
Subordinate Judge of Monghyr, by which he 
remands the suit for re trial with the 
direction that one Chandi Pershad, whose 
title to the rent liad been set up by the 
tenant defendants, should be made a party 
to tlie suit, 

As the law now stands, it is well settled 
that when in suits for rent the tenant defend- 
ants set up the title of a third person, 
such third person is no necessary party 
to the proceeding. The order of remand, 
in our opinion, is clearly wrong. 

We set aside the Subordinate Judge’s 
order and remand tlie case to liim so that 
he may re-hear the appeal before him and 
dispose of it^iccording to law. 

Costs will abide the result. 

Order set aside\ Case remanded. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil- Miscellaneods Appeai, No. 238 of 1914. 
(Misceleaneocs JrRisDicno.N No. 3 of 1904.) 

June 30, 1915. 

Present : — Mr Pratt, J. C. 

EEMANDAS RAMRAKHiOMAL- 

Ai PMCANT 
vrrsus 

CHELLARAM DHALLOOMAL and others 

— Oppo.nexts. 

Probrite ami Ailiniiiistiafitm .hi (l ojlSSl), 98, 


scope of— Executors and administrators, accounts re- 
qiiired to be, filed by— Court, power of, to inquire into 
—Legatee, right of to initpection of accounfs—Remedy, 
where inspection denied or result unsatisfactory-^ 
Executor, when becomes trustee. 

Section 98 of the Probate and Administration Act 
does not warrant an order requiring a series of 
yearly accounts. Jt contemplates only one initial in- 
ventory and one final account after the completion of 
tlie administration, [p. 65.5, col. 2.] 

}[ohesk Chandra Bhuttneharjee v. Biswa Nath 
Bhuttacharjee, 25 C. 2.50; I C. W. N, 646, approved.- 

Undcr the Probate and Admini>trniion Act a Court 
is not bound to inquire into the correctness of the 
accounts filed by executors and administrators 
under section 98, and its sole duty in respect to such 
accounts is to satisfy itself that the accounts filed 
prima facie satisfy the requirements of the section, 
[p. 556, col. ' .] 

Sarat tinndnri Barmaniv. Uma Porsnd Roy Chowdhry, 

31 C. G-'K; 8 C. W. N 578, referred to. 

A legatee or a person interested in administration 
has a riglit to insjiect the accounts of the executors, 
["p. o5.5, col. 2.J 

Ottley v.Gilby(\8-V))C^H R. R. 218; 8 Beav. 60>; 
14 L. J. Ch 177; 50 E. R.237, referred to. 

If a I'gatee is denied inspection or is not satisfied 
with the result of his inspection, lio may file an 
administration suit and ask for administration by 
the Court, [p. 555, coi. 2.] 

Ofotci' dictum.— \,t\ < xocutor dismisses the 
character of executor and becomes a trustee wlien, 
gein-rally .speokiog, the funeral and te.stamentary 

expenses and the debts are discharged,- the legacies 
aie paid and sums are set apart for investment iii 
the trust created by the Will. [p. 555, col. 2 ] 

Trimhak Madhav Tilalc v. NoTnyan Hari Lele 3 
Ind. Cns. 164; 1 1 Bom. L. R. 495; 33 B. 429 at p. 433 
referred to. ’ 

Mr. Lalrhand Hasomal, for the Applicant. 

Mr. Hirdaram Mewaram, for the Opponents. 

JUDGMENT. — Probate was granted on 
the 22nd March 1900 to the opponents, 
who were executors of the Will of the late 
Seth Shewaram Ramrakhinmal. 

On the 12th January 1904 an application 
was made, by the present applicant Hemandas 
for revocation of the probate, on the ground 
that the executors- had wilfully and without 
reasonable cause failed to file an inventory 
or account in accordance with the provisions 
of Chapter VII of the Probate and Adminis- 
tration Act V of 1881. That application 
was postponed pending litigation in which 
the validity of the Will was in suit. It was 
finally decided on the ISth October 1911. 

The Judge dismissed the application, hold- 
ing that the default was not without reason- 
able cause. He, however, ordered the three 
executors to file yearly accounts on dates 
specified in his order. .He also noted thaV 
the executors had stated that they had no 
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objection to the applicant inspecting the 
original accounts whenever necessary and 
indicated that any further steps in pursuance 
of the Court’s order should be treated as 
execution proceedings. 

The further steps in pursuance of the 
Court’s order would apparently'be applications 
to enforce the filing of accounts on the 
dates specified under section 9^, sub-sections 
3 and 4. 

Accounts have been filed in accordance 
with the order of the Court and this applica- 
tion arises out of these accounts. 

It is made on 17th November 1914. after 
accounts for three years have been filed, ft 
prays for inspection or exhibition of vouchers 
of the accounts of the trustees and also of the 
trustees’ correspondence and trustees’ pro- 
ceedings and of all bonds, mortgages and 
other sale-deeds. 

The order under section 9S only referred 
to accounts and, flierefore, the application for 
inspection or exhibition of correspondence, 
proceedings and documents of title is beyond 
the scope of the order and mu''t be rejected. 

As to the accounts the applicant asks for 
vouchers, bill bjoks, counterfoils, cheque, 
books, and the sudhar account and further 
demands an explanation of certain items in 
the accounts already filed. 


from time to tirao, exterul the period for tilinsr 

t nsn.-ronot. Hut the ..ectio,, make.s it quite 

cleiir tint tlo^re sliouhl be one initial inventory 

am o„„ 

of the administration. This construction was 
put upon the section ,i, the ca.se of Mohesh 
hh„l!.,cli„rj.vv. Hiswa Xalh lihulln. 

'•Wnl),n,„| Ithink that is the correct con. 

■sti uction and that the .section doe.s not warrant 

an order re, luin.iq a series of yearly accounts 

I have referred to this defect in the order 
not hecau.se I wisi, to tp, i,e|,i„d tlie order 
but becau.so I think it has misled the parties’ 

into supposing thiit accounts were to be filed 

ofjhe adiuinistration of the trusts created by 


The sndhar account is an account of one of 
the trusts created by the Will and the refer- 
ence to this account shows that the executors 
have entered upon their duties as trustees. 
Indeed the application describes all the ac- 
counts not as accounts of the executors, but as 
accounts of the trustees. 

Now with all respect to the Court that 
made the order for the filing of yearly ac- 
counts, I venture to think that the order was 
one which the Court was not competent to 
make under section 98 of the Probate and 
Administration Act. That section requires 
the executor to file an inventory of the pro- 
perty within six months and such further 
time as the Court may allow, and then to file 
an account after he has completed his adminis- 
tration. This account is to be filed within 
one year, for that is the time allowed to the 
executor to fully inform himself of the state 
of the testator’s property. But if events 
occur, as .they, have in the present case, which 


Now as said in Tdmh ik lladlw Tilak v 
^ara,ian llari Me (d), it is not always easy 
to determine when an e.xecutor dismksses the 
character <,f e.xecutor and becomes a trustee 
Generally .speaking, it is when the funeral and 
testamentary e.vpenses and the debts are 
discharged, the legacies paid and sums set 
apart for investment in the tru4 created 

by the Will. Whether this stage 11 X 2 

reached ui the present case, I cannot say on 
t.ie material before me; but this much is 
c ear that the opponents have entered upon 
the duties of the trustees of some of the 
trusts created by the Will and the accounts 
they keep as trustees are not affected by the 
order made under section 98. The order 
exprc.ssly refers to the accounts of the exe- 
cutors and I shall construe it strictly and 
limit it to that. The application must, there 

fore, fail as it is made in respect of the trust 
accounts. 

But even assuming that the applicant uses 

the word trustee,” loosely and that theappli- 

cation IS intended to refer to the accounts of 

the executors, the result would be the 
•same. 

A legatee or a person interested in adminis- 
tration has the right to inspect the accounts 
of the executors. This is not expressly 
enac ed in the Probate and Administration 
Act but It is the English Laws, O tley y. QUby 
(:i): and it i.s recognised in section 49 of the 

Administrator-General’s Act (flf of 1913 ) 

(0 2' 0.2.50; 1C. W.X. 616, 

L 'r 49.5“'*' 


wwwv..-, uuc picocuo cast?, WHICH . (3) fift U R Olft Q , 

protract tlie. admiAisl ration, the Court, .may,.; ] 77 j 50 E..R. 237. 14 l. j . ch. 
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If he is denied inspection or is not satisfied 
with the result of his inspection, he may file an 
administration suit and ask for adininistra* 
tinn by the Court. The applicant has not taken 
this course but he wishes the Court to embark 
in a judicial inquiry into the correctness of 
the account and to require the production of 
the vouchers. There is no section of the Act 
that imposes this duty upon the Court. In 
the case of Sarat. Snwhin' Ba mani v. Uma 
Frosad Choicdliry (4J it was said that the 
sole duty of the Court was to .satisfy itself 
that the accounts filed prima facie satisfied 
the requirements of the section. In this 
view I concur and I may add that it is clear 
from the correspondence, Exhibit I, that the 
applicant was allowed all reasonable inspec* 
tion by the opponents and that the present 
belated application is altogether frivolous. 

I dismiss the application with co.sts. 

Application dismissed. 

(4) 31 C. 628; 8 C. W. N, 578. 


, ALLAHABAD HIGH COURT. 

Second Civil Appeal No. LH5 of 1915. 

January 19, 1916. 

Present : — Air. Justice Tudball. 

RAAI KISHUN DAS— Defendant- 

Appellant 
? crsus 

AlAHESHAR PRASAD and othbks— 

Plaintiffs— Re.spon DENTS. 

Con-d icf (\'IU of 47 -Lambardar, 

payment oj canal dues by— CoUedion oj connl dues — 
Miiafidar, status of— Subordinate zemindar,' meaniny 
of^lntt rest on canal due.<,if allou'able. 

A lamhardnr who first pays the canal dues to the 
Government out of his pocket, is entitled subsc* 
qiieutly to collect tlie same from (he siihordinate 
zemindars under s«cctiou 47 of the Canal Act. [p. 
556, col. 2.J 

A muafidiir is a subordinate zemindar under sec- 
ticii 47 of the Act. [p. fdl, col, I.] 

A lamhnrdur is eiititled to recover interest on 
arrears of canal dues wlilcli he has paid to the Govern- 
ment. [p. 557, col. 2.] 

Second appeal from the decision of the 
Additional District Judge (»f Farrukhabad, 
dated the 3rd May 1915. 

Air. Harlans Sahni, for the Appellant. 

JUDGMENT. — This .second appeal arises 
out of a suit brought by lambardars to recover 
from a co-sharer sums of money which had 


been paid by them to the Collector as canal 
dues. The .'^uit is brought in virtue of the terms 
of section 47 of the Canal Act (/111 of 1873) 
and section 159 of the Tenancy Act. Five 
points have been raised before me. The 

first point is that under .section 47 the plaint- 
iffs are only entitled to first collect those 
arrears of canal dues from the other zemin* 
(iars and then to pay them to the Government 
and that all that the Collpctor can do is to 
direct the lambardar to collect and pay the 
money; but in the present case the lambar- 
dars having paid the money first to the 
Government out of their own pockets cannot 
bring a suit under section 47 of the Canal 
Act and section 159 of the Tenancy Act in the 
Revenue Courts, and that all that they can now 
do is to go to the Civil Court and sue the 
defendant. In other words, the argument is 
that a lambardar by reason of the fact that 
he had paid the Government before he 
collected from the subordinate zemindars loses 
bis power to collect from the latter under the 
terms of section 47 of the Canal Act. It is 
evident that there is no force whatsoever in 

this plea. The section might probably enable 

a lambardar to plead to Government that he, 
tlie lambardar^ cannot be forced to pay 
Government before he has collected from 
the subordinate zemindars; but the bare fact 
that, in order to save himself from worry 
and trouble, he pays to Government first, 
before he collects from the subordinate 
zemindars, cannot affect his right under the 
above-mentioned section. The point 
taken i.s that section 47 only enables a 
lambardar or a person under engagement to 
pay the land revenue to collect such sumsfrom 
the subordinate zemindars, (tenants or 
sub-tenants), that the defendant is not a 
subordinate zemindar and that, therefore, no 
* suit can be brought against him under this 
section. The facts are briefly as follows. 
The village consists of two classes of tenure. 
Oiieclas.sis HaLa land, that is, pure 25 inin- 
dari, and makes up ^rd of the village. Two- 
thirds (the balance) is what is called mnafi^ 
that is to say, the Government does not take 
any revenue from these two-thirds, although 
under the law that land is liable to pay 
revenue and the Government could at any 
moment resume and assess it. The water 
rate which is being recovered is water rate 
assessed on the two-thirds muafi and 
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these plaintiffs are co-sharers in this 
tnyafi as well as the prese^tt defendant- 
appellant. The plea is that there being no 
engagement to pay revenue, the appellant is 
not a subordinate zemindar but only a 
miiajidar, A mnafidar is a person who is 
liable to pay revenue to Government 
if the Government were to assess re- 
venue upon the land as it is em- 
powered to do. The bare fact that the 
Government refrains from taking revenue 
from him makes no difference whatsoever in 
the appellant’s position. He is a zemindar 
within the meaning of the word used in the 
section. There is no magic in the word 
mnafidar and mnafidar is not different from 
a zemindar, except in one respect. As a 
matter of fact cesses, etc , have to be paid 
by him and other demands are paid by him 
and he is in the strict sense of the word a 
land-holder or zemindar. In the present 
case in so far as the canal due.'-' are concerned, 
the appellant is subordinate to the plaintiffs 
who have been called upon by the Collector 
to recover the amount from him. There is 
equally no force in this plea. The plea 
taken is that the whole village has been 
irrigated, that the assessment should have 
been spread upon the whede village, Jchalsa 
and muafi, and should not have been placed 
on the muafi alone and that the plaintiffs 
themselves are personally responsible for part 
of the amount which they now seek from the 
defendant. It has been found by the Court 
below on the evidence on the record that the 
muafi land was assessed by the Government, 
that no assessment was apparently made 
upon the Ickalsa and that the amount which 
is now sought to be recovered is part of what 
has been assessed by the Government on the 
muafi and is not part of the sum which 
might have been assessed upon the khalsa. 
In other words, the Court has found clearly 
that the amount now claimed is part of the 
assessment on tbe7;iMrt/E alone. The plaint- 
iffs, I note, have pleaded that the hhaJsa 
pays no canal dues because the liability of 
the khalsa for canal dues has been combined 
with the revenue assessed upon the land. 
This may or may not be correct. The 
finding of the Court below is that the canal 
dues were duly assessed on muafi and the 
appellant must pay his share of that assess- 
ment. I agrqe on this point with the Court 
below. The fourth point raised is that the 


suit as to a portion of the claim is barred 
by limitation. This issue was Heckled by the 
Court of first instance in favour of the 
plaintiffs. 1 tie defendant, the pre'-ent appel- 
lant, appealed to the Court below. There 
the question of limitation was ird pressed or 
perhaps not even i-aised. If it were a pure 
question of law, there is no doubt tiiat this 
C ourt in second appeal could atul ought to go 
into it. A suit under section 159 of the 
Tenancy Act is serial No. 8 in group (u) nf 
the Fourth Schedule. The period of limita- 
tion laid down on the fourth column is three 
years from the date when the arrears become 
due. The plea taken is that the date on 
which the time began to run is the date on 
which the canal dues became due to the 
Government. Assuming this to be so with- 
out agreeing, there remains the question of 
fact, when did the arrears of canal rate become 
due to the Government'' The question is a 
question of fact. It was not rai.<5ed in the 
Court below. The question of limitation, 
therefore, is not a pure question of law but a 
mixed question of law and fact and I decline 
to go into it at this stage of the case. There 
being no finding on the question of fact by the 
Court below and that point not having been 
raised there, there is no decision on which 
I can base my finding on limitation. The 
last point is on the question of interest. It 
is urged that the Court below has allowed' 
interest at the rate of lii per cent, per 
annum. Land revenue does not carry interest 
therefore no interest should be allowed on 
arrears of canal dues, secondly, if interest 
should be allowed at all, it should be only at 
the rate of 6 per cent, per annum. In the 
first place, this is not a suit for arrears of land 
revenue* It is true that the arrears of canal 
dues are collected in the same manner in 
which land revenue is collected and that a 
lamhardar who pays them can sue to recover 
them in the same way in which he sues to 
recover land revenue. Nevertheless the 
money due is not due as land revenue and 
there is nothing in law to forbid the Court 
below in gianting interest on arrears of 
canal dues. The rate of interest allowed by 
the Court below i.s the rate allowed by law 
to be recovered by a zemindar from a tenant 
from whom arrears of rent are due. It is 
the common rate in the mofussil and I can 
see no reason to interfere with the exercise, 
by the Court below of its discretion in the 



INDIAN VAiSk^. 



bbb 

FA/.L n.AUI V . zafar ali. 

matter of the rate of interest, that rate not 
being unusual or exorbitant. The result is 
that the appeal fails and I dismiss it. 

Appeal (limissed. 
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Mr. Justice Leslie Jones. 

FAZL ILAHI AND ANOTHER— Defendants - 

Appellants 

versus 

ZAFAR AI>[— Plaintiff— Re.spondent. 

Muhavtmadaii Miitwulli, n-hithcr can 

create iiennancnf ciicnmbrnncc— Rltjltl of sHccatfajc 
tochnllengc such eucnmbrancc-Krccfi'in of bulldiiign 
on waqf pcopertijSiut for ejectment - Dcfendaitt . 
a hefher entitled to cumpens ition. 

A mnticnlli has no ri^dit to cruato a purmaueut cii- 
cuinbraiicc on MY/ 7 / property, [p. 560, col, 1.] 
Anything in the nature of a permanent alienation 
of, or encumbrance uptm, icagf property created l)v a 
miitaalli is not binding upon his successors, if it 
is challenged within 12 years from the date of thr* 
successor's appointment, [p. 559, col. 2; p. 500, col. 1.] 

hdsheshar Lai v. Satha Simjh, ;i0 P, K. IflOS- 
35 P. W. R. \m (F. R.}; 102 P. h. K. 1908; 'ihaUe 
Fate!>inijji v. Uamanji Ardeshir Dalai, 0 Bom. h H 
274: 27 B.515 followed. 

Where a document executed by the mnfiealli uf i\ 
mos(|ue stated that the oIKee of clinrkhban had Iteen 
filled by a certain person and the word "alaldnnm" 
occurred in the closing passage of the document: 

Held (1) that inasmuch as the words following 
the word “alaldunm" related lo the duties of the 
grantee and not to his privileges, this could not 
be taken as intended to create a permanent and for 
all time irrevocable alienation of rights in e-aijf 
property, [p. 560, col. 

( 2 ) that there was nothing fo show that the post 
Mas to be held in the incumbent's Family for ever and ' 
that the charlMan was liable to disniLsat like anv 
other servant of the mostpie. [p. 560, col. 2.] 

^ u a 1 1 i for itossessioii of 

certain shop.s belonging to the mosqtie by ibe eject- 
ment of tlte defendants, it appeared that the defend- 
ants had erected certain shop.s on a site behmging to 
the mosque and the mutaalli liad allowed them tn 
stand unchallenged for a lung time ; 

Held that under the circumstances tlic defendants 

were in equity entitled to claim the value of tlie 
buildings, [p 563,col. ].] 

Ameer Ali's Muhammadan Law, 4th Edition 
Volume f, p]). 481, 482, referred to. ’ 



First appeal from the decree of the Districi 

Judge, Lahore, dated the Bth March 1912, ' 

decreeing the claim. 

The Hon'ble Mr. Mnkaminad Shafij K. B., 
and Mr. bhah Xamiz, for the Appellants. 

Messrs. Br.jadicay and Jai Qopd Sethij for 
the Respondent. 

JUDGMENT. 

Chevis, J. — This and ihe connected 
Appeal No. 902 of 1912 relate to a suit 
brought by Miiva Anwar Ali (now dead and 
repre-cented by his son Mii-za Zafar Ali) as 
imefwnUt of Wazir Khan’s Mosque for- 
possession of certain property said to belong 
to the nio.«que. This judgment will cover 
botli^ appeals. The plaint recites that 
Rahim Bakhsli was appointed charkhban 
of the mo.«:qne by the then miitwalU on 29th 
N^(/r 246A. H., and that after Rahim 
Bakh.sh’s death his son Karim Bakhsh 
continued in the appointment with the 
consent of tiie mitlwalli That Rahim 
Dakh.sh and his son with the consent of the 
mulwalli realized the rent of the property 
in suit in lieu of salary, and always acknow-. 
ledpd the property to be waqf. That 
plainljffas ma/uvi/// has a right to dismiss 
servants. That plaintiff gave Karim Bakhsh 
a notice on drd September 1902 that in. 
future bo should take as wages rent of only 
1 5tli of the property in suit or if he did 
not agree to this should consider himself 
dismissed. That Karim- Bakhsh died in 
January 1903 before anything bad been .■ 
settled. That bis .sons Fazl Din and FazI 
llahi (defendants Nos. 1 and 2) did net do . 
their duty as rhaihkhansj and on 17th 
August U'O.i plaintiff dismissed them by 
registered notice. 

Defendants Nos. 3 and 4 are not related 
to defendants Nos, 1 and 2 , and are made 

defendants on account of certain mortgages 
executed in their fayour by defendants . 
Nos. 1 and 2 . Defendant No. 5. was after- 
ward.s struck off, a.s it was found, that he'' 
lind no inferest in the suit. Defendants 
Nos. G— 10 were added as it was found that 
they wore in pf.ssession of one of the shops, 
in suit, t-tz., No. S. These defendants are 
descendants of Kadir Bakhsh, brother of 
Karim Bakhsh. 

The main plea of the principal .defendants, '! 
/. t?,, defendants N 05 . 1 and 2 , is that they ^ 
are the permanent hereditary charkhbam 
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and not liable to dismissal so long as they 
perform their duties. Noi>performance of 
duties is denied. And it is denied that all 
the property in suit belongs to the mosque. 
Defendants Nos. G— 10 deny that the shop 
in their possession (shop No. 8 in the plaint) 
belongs to the mosque. 

The lower Court held that defendants 
Nos. 1 and 2 and their father and grand- 
father before them were ordinary servitors 
of the mosque receiving rent in lieu of wages, 
and were liable to dismissal, that all the 
property in suit belonged to the mosque and 
was recoverable, except shop No. G Ir. which 
it was held that the mosque had only a 
limited interest, on which account plaintiff 
was allowed Rs. t‘l. Defendants Nus. 1 and 
2 were allowed Rs. 101-6 on account of im- 
provements. So plaintiff was given a decree 
for possession of all the shops Nos. 2—12, 
excepting shop No. 6, on paj meiit of Rs. 40-6 
(Rs. 101-6 less Rs. 61) with co.sts. 

Defendants Nos. 1 and 2 have lodged this 
appeal as regards the decree against them. 
And plaintiff has lodged cross-objections as 
regards shop No. 6. The connected Appeal 
No. 902 of 1912 has been lodged by 
defendants Nos. 6—10, and relates to shop 
No. 8. 

It may here be noted that the property as 
detailed in the plaint consists of a hujra No. 1, 
and 11 shops, Nos. 2 - 12. As regards the 
hujra and shops Nos. 1—5 they all admit- 
tedly belong to the mosque, and apparently 
it was by a mere slip that the hujra was r.ot 
decreed along with the shops. 

It is admitted by the defendants that 
plaintiff is the mufwuUt' and has power to 
dismiss ordinary servants, but it is pleaded 
that defendants Nos. 1 and 2 are hereditary 
and peimanent servitors of the mosque, and 
are only liable to dismissal in case of non- 
performance of duty. The 6rst question 
for decision is whether defendants Nos. 1 and 
2 are liable to dismissal at the pleasure of 
the mutwdUi, 

The mosque was endowed by Wazir Kban 
as far back as 1051 A. H. The endowment 
deed is printed on pages 4 and 5 of paper- 
bock A. The mosque was endowed with 
various shops ard also, certain plots of 
ground. The 'tnulualUship was to descend in 
the founder’s family;' 


On book A, page 45, is printed a transla- 
tion of an old document (Exhibit P4a) 
dated 2nd Mnhanam 1179 A. H, (—1765 
A. U. circa), which i-ecite^ that Mir Sahib 
Adil Klian allowed his well to be used and 
Mian Sultan Muliamniad undertook to put 
and keep the well in order and was given 
for himself and his family the pei-manent 
post of working the well. This document 
bears several seals, inchiding those of 
Akhund Muhammad Shall! mntivaUi. 

Next, we come to a document, Exhibit 
P (A page 40 in which iMirza Jzad 
Bakhsli, father of Mirza Anwar Ali, states 
that the oilice of charkhhan has been filled 
by Muhammad Sultan and Muhammad Yar, 
and now at the latter’s request the post is 
made over to Hatiz Rahim Bakhsh. This 
document is dated 29th Safar 1246 A. H. 
(—19th Augu=t 1880). 

Then comes Exhibit P2.';, (A, pages 
42 and 43) in which Buta Siiali, as mutmalli, 
profes.ses to put in Rahim Bakhsh as 
permanent charkhhan. The date of this is 
13th Magk Sambat 1^87 (^January 1831). 
And in a document of the same date, 
Exhibit Pl(rt) (A, pages 40—42) 
Muhammad Aar son of Muhammad Sultan 
relates that he has adopted as daughter the 
wife of Rahim Baklish, and has made over 
the post of c arkhhan to Rahim Bakhsh. 

So apparently the pest of charkhhan re- 
mained in the family of Sultan Muhammad 
(or Muhammad Sultan) till 18;10, when it 
was transferred to Rahim Bakhsh, grand- 
father of defendants Nos. 1 and 2. 

The genuineness of Exhibit P4a is 
questioned, and the learned District Judge 
did not consider it to be genuine. But we 
do not think the defendants, who had 
Exhibits P.1,2 and 3a to rely on, 
would have run the risk cf forging a docu- 
ment which adds so little to their case. 
Granting that a permanent hereditary post 
was created in favour of Sultan . Muham- 
mad, it came to an end when the post 
went out of his family, and the real question 
is whether the appointment in favour of 
Rahim Bakhsh was a permanent and 
hereditary one. If it was, then it must 
stand, as though it is urged on plaintiff’s 
behalf that anything in the nature of a per- 
manent alienation of, or encumbrance upon, 
war// property created by Izad Bakhsh is not 



560 


INDIAN OASES. 


[1916 


PAZL ILABI V. ZAFAR ALL 

binding on his successors it is now too late 
for them to challenge such an act, more 
than 12 years having elapsed since Anwar 
Ali succeeded to the mutwoUiship. See 
Bnsheshar Lai v. Kafka Singh (1), and 
Thakore Fatebingii v. Eavwuji Ardeshir Dalai 
(2). It is clear that Anwar Ali was mtifwalli 
at least as far back as ISSO, see Book A, 
page 22, line 27 . 

As to Exhibit P2a, I do not think this 
helps the defendants, for it is by no means 
clear that Buta Shah had any right to make 
an appointment. According to the deed of 
endowment the mufivalliship vran to descend 
in the founder's family. Ruta Shah clearly 
did not belong to that family, and how he 
came to be posing as mutioalli is not clear. 
Probably he was, as the District Judge say.*!, 
merely a claimant, and Rahim Bakhsh, to 
be on the safe side, got documents both from 
him and from had Bakhsh. The really 
important document is Exhibit P3a. 
This is the document referred to in the 
plaint as the one by uhich Rahim Bakhsh 
was appointed r/iar^'/i6aw, and what we have 
to decide is whether this document creates 
a permanent and hereditary post. As far 
as I can see there is nothing in the document 
to show that the post was to be held in 
the incumbent’s family for ever, unless it 
be the word alaldmm" whicli occurs in 
the closing passage, and this word taken in 
connection with the words which immedi- 
ately follow it, I regard as signifying nothing 
more than a condition attached to the po.st 
that the incumbent shall never cease to 
perform his duties zealously. If it were 
intended to lay down that the post was to 
remain in the grantee’s family for ever, it 
would have been perfectly easy for the 
grantor to use words such as are used in 
Exhibit P4a, where we read that the 
rent is to be realized generation after 
generation, and that dismissal from the office 
should never take place. It is, I think, 
reasonable to suppose that Izad Bakhsh 
knew that he had no right to create a perma- 
nent encumbrance on u'oqf property, and 
unless it can be clearly and unmistakably 


( ) 30 P. R. 1908; 35 P. W. R. 1908 (F. B.'; 102 P 
L. R. l^OH. 

(2) 27 B; 515; 5 Bom. L. R. 274. 


shown that the document does create a 
permanent encumbrance, 1 think we should 
Iiold that the encumbrance, was not 
permanent. Flowery words are often u«ed 
in Persian documents, and I think we 
should be careful before we interpret a single 
word such as ''alalduam'\ especially when 
the words immediately following relate to 
the duties of the grantee, and not to his 
privileges, as having been intended to 
create a permanent and for all time irrevoc- 
able alienation of rights in loaqf property. 
I would hold, therefore, that the appointment 
was not for all time and that the charkhhan 
was liable to dismissal like any other servant 
of the mosque. 'Ihe mere fact that Rahim 
Bakhsh’.s family has held the post ever 
since 1?30 does not give them any sort of 
right to hold it for ever. 

On the above finding it is unnecessary to 
consider whether there has been any default 
m the performance of the duties. 

Next I proceed to consider the various 

pieces of property which are the subject of 
the suit. 

As io huna No. 1 and .'»hopsNos. 2— otliere 

IS no dispute, as the defendants admit that 

all of these belong to the mosqne. 

As to shop No. 6 the plaintiff, who has 
not been given a decree for possession, 6Ies 
objections. Before dealing with these 
objections I would make certain remarks 
with regard to the list drawn up in 18tj6. 
In a suit in 1899, brought by Karim 
Bakhsh against Uimmmat Bakhtawar, 
Karim Bakhsh stated that Izad Bakhsh got 
a list prepared, and that the honses shown 
in his name in the list came into his posses- 
sion, see book A, page 26, line 13. He is 
also said to have stated that the sites of 
certain shops belonged to AVazir Khan, but 
the superstructures to himself, see the same 
page, lines 46 and 47; but reference to the 
original record shows that this pa.ssage has 

been erased and re-written, so that it is 
impossible to say what the original record 
was. However, there seems to me to be 
no manner of doubt that the list of 1866 
was drawn up at a time when there was no 
dispute between the parties and I think 
way be taken a> correct. The real question 
now i.o h(w far the sliops in suit can be 
identified with sliops on the 1866 list. It 
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ZZ !’7 ““'>"'’>■''3 to the lists 

attached 0 

!h ’cr" possession of 2S.', 

or oth’er^ “'"'-.ehon- 

m other dwindled down to U. 

nnnH? to corres- 

hafnnt f"' ‘''is 

Jst states that the buildine belonffs to Kali 
Rakhsb In 1880 part of this shop was 
acquired by Government (see A, pa?e 22) 
and It was then agreed that the site belonged 

Bakhsli, so Anwar Aii as motwaJH got 

compensation for the site and Karim Bakhsli 

for the building’. The mpf • -i 

measured 01 souare fZ ^ 

('Thi* firr feet approximately. 

(The figures given by the District Judge 

IS judgment are apparently square 

hought 20o square feet, and the whole 
IS now about 253 square feet The 
hgures seem to be irreconcilable, but il 

tZZl site of 

mosque and the rest to defendants, Ihile the 
but ding also belongs to the defendants I 
will leave for discussion later on what form 

ants To® 1H "•’ <'«fend. 

plaintiff should buy out defendants or whether 
defendants should remove the superstructure 

Shop No. 7. Defendants admit that the 
sde belongs to the mosque, and that this is 

Bakhta war and Hassan Din in 

then iot I^akhsh 

then got possession on payment of Rs 51 

cost of construction of a verandah The 
iJistncfc Judffe decrppQ fhio ^ 

of Rs 51 vl T * ®’'“P payment 

in th u ^ J"‘'S“ent of the Chief Court 
the above ca.se, see A, pages 30 and 31. 

some of (1 recorded that 

Bal-hsh Thi"^ to Karim 

isakhsh. Tins shop is No. 133 in the list. 

187fiT n '-as acquired i„ 

1876 from Government in exchan/n f 

another shop taken from Karim Bakhsh ^ 

» -fJ:* 

mo.sque. J he shop acquired 
36 
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IS said by plaintilf t„ corre.spnnd to No. 216 

Di' I'^i 'n "'"’h h'o it is said in 

n J''”’? ‘ '"'"dill? Iielongsto Karim 

IJakhsli. Deiend-, infs' Counsel points to the 
receipt given by Karim liaklish (,see A, 
page 2.1b) which speaks of a ‘'nowly-huilt 

No^’oio"^ **"■’ '‘‘'''’"'d "'"'I'espond to 

'e-bui It. Counsel also urges that Karim 
mkhsh may have spent the rent of other 
shop.s on the mosque. But 1 think there 
be little douiit that what was really 
meant was that Karim Bakhsli took the 
rent in hen of his .services to the mosque, 
not that he really paid the rent to the 
mo.sqne I would here note that when 
Counsel i.s a.sked what became of sliop 

if it I.s not the shop which was 
exchanged for the shop now claimed he can 
only p ead ignorance, saying that if Karim 
Bakhsii were alive he would be able to 
^iswer the question. A similar reply is 

ants" win’® "T 

ants will not admit that the shops now 

nofnt 1 “'’'’®'‘*P""" to certain shops 
po nted out by plaintiff !„ the list of 

tfa , hut when asked what has become 

^ that he was tenant of the shop acquired by 
Gover„„en and it is to be nLd that 

-1 'V‘ ‘''« ‘enant shown 

u' !. ‘'’® "s‘ of 1866 I 

would hold that shop No. 8 was taken in 

exchange for No. 216, the site of wliieh 

k”! * ’® ‘''e spper- 

^rncture belonged to Karim Bakhsh. Shop 

No 8 must admittedly stand on the 

footing as the shop for which it 

exchanged. 

if ‘ "'e shop regardinir 

which Karim Bakhsh had sued B^udha Ro^ 

hut later on found that this was a mistake 
(B* n evidence of Nathn 

on it to show that shop No 9 
athu says nothing much about shop No 9 

except that it is occupied by Arjan. "^an 
sajs Bhagwana once occupied the fouHh 
shop from his. And Bhagwana is shown 
n the list of 1866 as tenant of No. 26/ 


same 

was 

first 
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, Hence it is argued that shop No. 9 now 

; 0 cpupie(lby Arjan must correspond to shop 
. No. 2G4. This argument rests on the assump- 
tion that all the shops in the list of 1866 be- 
longing to Had Bakhsb were contiguous to one 
another. This may be so, but I can 
lind no sulficient proof of it, and I would 
hold the claim unproved as regards shop 

No. 9. 

Shop No. 10 is .said by plaintiff to cor- 
re.spond to No. 266 in the list of 1866. 
Here reference may be made to the plan 
filed with the plaint in which shops Nos. 
9.10, Hand 12 are shown. Counsel for 
plaintiff admits that .shop No. 10 or No. 266 

.forrespondfl to the fourth shop from the 
right in this plan, and he owns that the 
plaint does int cover this shop. So no 

decree can he given as regards this shop, as 

Counsel admits. 

Shops Nos. 11 and 12 may be taken together. 
These are .said by plaintiff s Counsel to 
correspond to the last three shop.s on the 
right of the plan filed with the 

plaint. No. 11 is said to correspond with No. 
■>C1 in the list of ISGd, and No.s. 2r.S 
and 2dd arc lioth said to he parts of 

No. 12. 

In the li.st of 1S6G tlie tenants are shown 
as follows. 

267 ... Tenant Bhagwana 

No. 268 ... „ 

No. 269 Ndial 

Nihal died and hi.s widow Mn?rniimnt 
Sobha Uevi sold the shop.^ Karim Bakhsb 
.sued for pre-emption. See A, page 21. 
.Ruldu Mai (B, page 97) gives evidence as 
to all three shops, and so does Nathu (B, 
page 99). These are defendants’ witnesses. 
It appears that when Karim Bakhsb got 
No. 269 by pre-emption he put in Noba as 
tenant, and so Noba became tenant of two 
adjoining shops. Apparently there is one 
haithah over the two shops, and they are 
'now claimed as one shop in the plaint. 
As to shop No. 11 the above witness Ruldu 
deposes that Karim Bakbsli got it from 
Roda Budha by suit in 1S60, see judg- 
ment on A, pages 9-11. Karim Bakhsb 
brought a second suit against Jawahir 
regarding the same sliop in 1861, see 
judgment on A, pages Nos. 11 and 12. 
Fnrtlier litigation with Roda occurred 


in 1891, see A, pages 55 and 56, 

in which the former suit again.st him was 
referred to (see paragraph 4 of that 
plaint), and the plan filed in the suit of 
1891 evidently corresponds with the three 
shops on the right of the plan filed with 
the plaint in the present suit. I would 
hold, therefore, that shop.s Nos. 10 and 11 
are proved to correspond to Nos. 267, 268 
and 269 in the list of 1866. I note that 
the list of 1866 shows the buildings on 
Nos. 267 and 268 as belonging to Karim 
Bakhsh. 

As to shop No. 8 the District Judge holds 
that defendants Nos. 6 — 10 have been in pos* 
.session .since about 1880, hut that they were 
not holding adversely to Karim Bakhsh, and 
that in any case section 10 of the Limita- 
tion Act is applicable as defendants No.s. 

6 — 10 are not assignees for valuable considera- 
tion. It is unneces.sary for us to stop to 
consider whether this finding is sound, as 
Mr. Shafi distinctly said that he did not 
plead limitation based on adverse po.ssession 
as regards this shop, and as limitation 
i.s not pleaded and as it is not obvious 
nil the face of the record that the 
claim as regards tliis shop is time-barred, 

I do not see why we should take up 
the question of limitation of our own 
accord. 

Next comes the question whether the 
plaintiff has the right to take posse.ssion of 
the materials of those shops of which the sites 
only belong to tlie mo.sque, and if so, on 
what terms. For the defendants it is urged 
in the first place tliat all that plaintiff 
can claim is ground rent, as the site only 
belongs to the mosque. But in the absence 
of proof of any permanent tenancy 1 can 
see no reason whatever why plaintiff should 
not be entitled to recover possession, and he 
cannot recover possession even of the sites 
if the defendants are allowed to retain 
possession of t!ie buildings erected on those 
sites. 

Then it is urged on the defendants’ behalf 
that if plaintiff is to take possession he Rhould 
pay the defendants the value of the build- 
ings. For the plaintiff it is contended that 
even tliough the buildings do not belong to 
the mosque all that can be allowed to 
the defendants is time to take away the 
materials. 
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Here Mr Broadway cites Ata-Ullah v, 

Azim-uilah (3); Naunihal Bhagat v. Eameslmr 
BWa 4 ) 7 , • Ka,nSowthan v. Nazar 

AhSahb 5); Sha k Husain y. Govar.lhandas 
Parmanamhs (6); JugmohanJas Vur.dra. 
wanilas V. Pnllonjee Ednljee Mohedina (7) 
as authority for the proposition that a 
tenant who erects buildings on land leased 
0 him cannot recover compensation when 

referred to 

lead that a person who erects a building 
the light to remove It. But having regard 

to the want of information as to the circum- 
stances m which the shops first came to be 
-erected and to the lengtli of time during 
which th. nMU has allowed them lo 
stand unchallenged, I would hold that in 
this particular case the defendants are 

♦h rlaim the value of 

he buildings. The District Judge seems 

•allows the defendants compensation for 
some improvements. The ckarkkian has 
certainly spent some money on the .shops- 
for instance, he got po.sse.^sion of one siiop 

-makes him a permanent tenant any more 
than the person from whom he pre-empted 
or the person who sold the shop With the’ 
le muiation of the post of Mban He- 

uhM right to pos,session also conies to 
an end. But to evict tlie c/mrW, 

out any compensation, or to call on tiiem 

held the shops for so many years’ seems in 
me inequitable. It may lell be tharthe 
charkidmn or some other persons were to 

trLtf "l by the rntdwam in 

bui dm, on it, and though there t ll 

b J Is rSmVjrs, 

b-.nb. lb., ‘i'S. . "ZTZ 


As tothovalim of the buildings we have 
the values |„ed l,y fi,fil„e„| Commissioner, 

and B of ’ iT''” ■ ""der- 

di.spute tlii.s va), lilt, on. The values given 

oLitls fs'' evcliiding value 

or sites, IS as follow.s ; 


Shop G 


n 


„ 10 
„ 11 
12 
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J^.S. 

219 

272 

i:t2 

loo 

20S 

2:19 


(1^90) 179. 

97 ir' 99. ’ 

[®| 2 o”P;fhUM.L.J. 25 . 

(7) 22 B 1. 

■ • . 


total fur G shops I 

whicli gives an average value of Its. dotpe,. 

the Commissioner’s report, but I would give it 
an average value, rir., R.,. 201, ns I do . mt 

upposet IS will be so very for wrong . d 

LZrtf H 

lemand foi furtlier enquiry as to values. 

hnd in tlie last column opposite Xo. 17 !) (= 
th'pf/ °ii? was constructed by 

theM/^„_ opposite shop No. 1,;.3 (==,], op 

No. 0, that. some of the luilding belongs to t!m 
tenant, oppo.site shop No. 21(i (the .shop in ex 

i "fc blilT'' ‘'1“? *"■ ® ““’"'"•■I' 

7x1 269 1 ,9 » b'«t b- tb. an 

four e liere shown is only 

four anna.s, whereas the rent shown both 
for Nos. 2(i7 and 26S is J 
the natural presumption reem/ t ^t 
hat here too the building belonged to the 
tenant for surely higher rent would lie 
realized for a shop than merely for ground 
rent of a site. As to shop No. 7 the pSS 

tim h'ld- ^ portion of 

the building belongs to the mosque and so 

I think he ought to pay the whole- vafue Tf 

he wants to take possession. 

As to shop No. 6 about Jth only of the site 
belongs to the mosque. Here the D Ltr 

..I lb. ,1.1,.,,. s., , TSMiSi 

correct to allow any property to be taken 
away from the mosque. I would, therefore 
allow the plaintiff in this case to ^coSfo 
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share of tlie site, '31 square feet. That 
portion can be separated off, plaintiff being 
given a strip nearest to the road. I do not 
see how tlie defendants can be evicted from 
more than this against their will. To allow 
defendants the trifling value of Jfth of the 
price of the building and to make the plaintiff 
take over Uh of the building would be to 
split ownership, which would, I should say, 
be unsatisfactory to both parties. Here I 
would give defendants the option of removing 
so much of the building as stands on the 31 
square feet, or of calling on the plaintiff to 
acquire the wlnle shop including site as 
it stands, on payment of the price of the 
shop and iths of the site. 

To sum up I would decide the case as 
follows: — 

I would decree the hujra and shops Nos. 2 — 
b free cf payment. As to shop No. 6 I would 
decree 31 sciuare feet, a strip nearest to 
the road, calling on defendants to 
remove so much of the building as stands 
on the 31 squnre feet, within three months, 
or in the alternative plaintiff to take posses- 
sion of the whole shop on payment of the 
total value of the shop and site as fixed by 
tlie Commissioner (see B, page 18), 
Ks. 692, less 1 8th of the value of the site 
Rs. 59, /. e., Rs. 633. The defendants to 
have the option here of saying which of the 
two alternatives should be followed. In case 
defendants choose the former alternative, 
but neglect to remove the materials within 
three months those materials to pass to the 
plaintiff free of payment. 

Shop No. 7 I would decree on payment of 
Rs. 272. 

Shop No. 8 I would decree on payment of 
Rs, 264. 

As regards shops Nos. 9 and 10 I would ac- 
cept defendants’ appeal and dismiss the claim. 

Shop No. 11 I would decree on payment of 
Rs. 208, and shop No. 12 on payment of 
Rs. 239. 

I would allow plaintiff to take posses.sion 
of the hu.]ra and shops Nos. 2—5 at once, and 
of any other shop on payment of the sura fixed 
in respect of that shop, subject to the special 
conditions in the case of shop No, G. 

Defendants having been bought out 1 
consider it unnecessary to allow them any 
further sums for improvements, 


As to costs plaintiff .succeeds in the main 
and I would allow him frds costs in both 

Courts. 

1 would accept b3tli appeals and also the 
cross-objections to the above extent. 

Lbsliis Jones, J.— I concur. 

Appeals partly accepted. 


LOWER BURMA CHIEF COURT. 

First Civiij Appeal No. 143 ok 1913. 

September 7, 1915, 

Present;— Mr. Justice Twomey and 
Mr. Justice Ormand. 

MA SHWE YU AND ANOTUER— Defendants — 

Appellants 

versus 

MAUNG SOK KYUN -Plaintiff- 

Respondent. 

Speelfw J?W(>/ Act (I of 18779, 

inf ill piinitemoii — Dcchiratorij suit — Conminential relief 
^Fnllure to amend plaint, effect of. 

Wlien a plaintiff does not sue for consequential 
relief on the ground that he is already in possession 
and he has an opportunity of amending his plaint 
and paying the additional Court-fees and adding a 
claim for the consequential relief the isRnfl__iR 

franiwl-and he fails to do so, the suit should bo 
dismissed if it is found that he was not in pos- 
session, [p. 565, col. 2.] 

Chohilimjnpe^ihano Naicl(er t. Acliiyar, 1 M. 40, 
followed. 

Mr. J. N. Lenfaigne, for the Appellants. 

Mr. Mg. Kin with him Mr. Harvey, for 
the Respondent. 

JUDGMENT.— The plaintiff sued for a 
declaration that he was the owner of 
certain paddy-land measuring 130-90 acres 
in the Hantltawaddy District and in a 
lengthy plaint he asked also for a declaration 
that a certain mortgage of these lands 
effected by him in favour of U Baw in 
May 1902 for Rs. 3,000 had been paid off 
and discharged in 1907. U Baw had two 
sons Po Cho and Po Sin. PoChodied'in 
1907 leaving the 2nd defendant, his widow, 
and the defendants Nos. 3 — 5, his children 
him surviving. First defendant Po Sin 
admits the plaintiff’s claim; except that he 
puts the plaintiff to prove that the mortgage 
had been paid off. He did not appear at 
the healing. The District Judge has found 
that the plaintiff has not proved that he 
was in possession; but he has found that 
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the plaintifE was the owner and has paid 
off the mortgage; and he has ordered the 

defendant to execute a conveyance of the 

TJtt t rfu ’ ‘'’® ‘^^fendant raises the 
defence that the plaintiff is not entitled to 

a declaration and that he was not in 

whXrfV' , as to 

not Th T P ^1"*''® possession or 

therll possession. The plaintiff, 

therefore wa,s not entitled, under section 

of the Specific Relief ict to a 

reltr m for eonsequential 

put in issue and the plaintiff failed to 
ash for consequential relief and pay the 

d ^“urt.fees, the plaintiff must b 

framed and to have decided to stand or fall 

by the determination of the issue Tn tl,' 

entitled to support the decree (which we 
ay regard as recognizing his ownership) upon 

ound d«dge should hfre 

•to 

possession. He himself states that he 

and ^ ^ P«»°d “f four tear® 

and gave the names of the tpnunfo ^ u 

Mutia cannot describe the land. There are 

Another witnes-s, Maung Gauk sf t' 
o. I » ■ '» regi. “p 

.lore ii'ih “• to '•"""•■i 

I p' ci.'o'’-:rp: an l"'?* *” 

Repord., therefore, would show th.T'th! 

S””toS'‘SL‘‘.“rsr“irr 

■ofr-hep^fi^rdt 

to th. o„, of Ch,i,ti.„Am. 


india.n cases 


»• .•> - 
Ob.) 


uiithority to show 
hat when a plaintiff ,l„es „„t "T 

is" aTready’ I-!, ^ "" ‘hat he 

i«=l,iE*£5 

that he was not in nr. • ^ound 

Md.snoi in possession. 

«< ;?• :Sr' £Ss;„:“™' - "» 

appellant’s costs in b-th Courts. 

(0 alhnvcd. 


JUDJCJAI. COaMMIS.S10NK’R\s 
COL'RT. 

JnsolveaVcv PicnriON :No. 3ij uk 191.f 

October 27, lyi.-,. 

d resf.f,<;_j]r. Pratt, J C 

Messrs. FEEDING SHAw’and Co - 

PeTITIOaNINO creditors 

SADI RAM JAMNAdIs and oihers-. 
p • • , Insolvent^; 

./«rf)rano«^Z),screno« o/ Courf/eLJZf' 

Although sections 16 and 27 of M.o v • 

solvency Act oroviflp f/vv. Provinoal In. 

after adjudication, yctLmM^it“‘K"'f >><;fore or 

■s rendered iiniraslible as there™ “djudication 

i:-of4ebtsi:ti.af^^:S];^,^c^r^ 

Ii.Vretnfo.'‘''‘''™''’®fo'hCas.r24,4 

cretion 'md'eTreetion““(6) o^'fc 

veney Act in exercise whereof Insol- 

tha t the composition is reasonabk “‘T 

to licneht the general l.ndt ^'■''kulated 

against commercial moralitv rnlfif-™®’. 

Bisclioffsheim, Em parte A iil 'n, r ) ’ “'j* 

IJ. 33, 56 L. J. 0. B ^4Kn T ^ ^^87) 19 0. B 

Morrell, 152, referred^'." 532; 4 

Crfa'ioL®' fop th. Petitiooire 

» "» I-l...t. 

'»• •!.. Ohfat. 

Conrrs£nct^£J^to 'sau appjieafiou fopfio 

t on to a composition-deed und^p 
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section 27 of tl:e Provincial Insolvency Act. 

The insolvent Hrm suspended busine.ss on 
the 3Ctli November 1914 and were adjudged 
insolvents on the 2dth April 1915. 

Tlie Official Receiver has not yet taken 
proof of debts or framed a schedule. The 
insolvents submit a composition-deed where- 
by the whole of their property is to ve.st in 
trustees, who are to have the power tO 
investigate the claims of creditors and of 
realizing the estate of the insolvents and 
dividing it among the creditors. A schedule 
of assets is attached to the deed which shows 
the amount of the assets to be about 
Rs. 81,000. Tlie debts are said to amount to 

Ks! 1.07.000. . ^ , 

Now to begin with tiierc is ^a legal 
difficulty about the application as tlie debts 
are not yet proved. It is true that section 
27 follows the wording of the English Act 
and provides for composition before or after 
adjudication, but it has been pointed out m 
the case of /« re Versimal W that 

a composition cannot be entertained unless the 
creditors’ debts are proved. In England the 
creditors’ debts are proved by affidavits sent 
to the Official Receiver before the first 
meeting of the creditors and so there the 
difficulty does not arise, whether the com- 
position be before or after adjudication. But 
under the Provincial Insolvency Act com- 
position before adjudication is an impossi- 
bility inspite of the wording of sections 16 and 
27, because there is no provision for proof of 
debts until after adjudication. So also in the 
present case the composition after adjudication 
is impossible if the debts are not proved, for 
section 27 (2) makes the assent d the 
majority in number and three-fourths in value 
of all the creditors whose debts are proved 
a sine non. This is not a mere forma- 
lity as pointed out in Ex pmir Rogers^ In re 
Bogrrs (2), tlie Court must know who are the 

creditors entitled to the as.sets. 

But apart from the legal difficulty the 
composition is one which is neither reason- 
able nor calculated to benefit the general 
body of creditors. Tlie words of Lord Esher 
in Bisekoffsheim, Ex parte, Aylmer, In re (3) 


apply exactly, for the creditors get nothing 

more under the scheme than they would 
have had if the matter had proceeded in 
bankruptcy”. In fact they get less, for the 
trustees will not have the power of the Oourt 
or the Official Receiver to take summary 
proof of claims. The result will be that the 
trustees’ proceedings in this matter will pro- 
bably involve the creditors in endless litiga- 

It is true that the majonty of the 
creditors support the composition. That is 
a circumstance to be considered, but it is not 
conclusive. In bankruptcy it is sometimes 
the duty of the Court to protect the creditors 
against themselves. I doubt if they under- 
stood the effect of this deed. Some of them 
had, I observed, qualms for they attached 

conditions to their signatures. 

Again, the assets are admitted to be less 
than 8 annas in the rupee of the liabilities. 
That being so, the insolvents are not entitled 
to an absolute discharge. Section 27 (5) 
requires that in such a case the enmposition- 
deed should provide a reasonable security 
for 6 annas in the rupee of all unsecured, 
debts, the deed makes no such provision. 

Lasth^ even if the deed were not open to 
these objections, the Court has a discretion 
which is recognised by section 27 (6). This 
discretion is exercised in the interests of 
commercial morality. The creditors in their 
petition complained that the insolvents had 
fraudulently concealed Rs. 8,000 worth of 
goods. The goods do not appear in the 
schedule of assets. "What has become of 
them? The creditors have never withdrawn 
this allegation. The Court will not sanction 
a composition which seems to have the effect 
of compounding a fraud. 

Application rejected. 


(1) 9Ind.Cas.724;4S. L.R. 222. 

(2) (1884) 13 Q. 13. D. 438; 33 \V. U 3W; I Mom-l!, 

159 

(3) (1887) 19 Q h. U. 33, .'=6 L. J. Q. B, 460; 56 L. 
T. 801; 35 W. R. 532; 4 Morrell, 162. 
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madras high court. 

CxviL Revision Petition No. 517 of 1914. 

January 5, 1916. 

H/*ea'en^;--Mr. Justice Sadasiva Aiyar and 

T> A ir i o. Moore. 

RAMAS\7AMI NAICKER-Pr /AINTIFF — 

Petitioner 

V6YSXIS 

SUHBARAYCLL' NAICKER-Defenuant 

,, . — Respondent. 

203-7J,r/. 

iion oj Rcmue Co„rl~Rm,im l„ Hwh Conrt if 

R.oce,i„ii 

Vk 0 lol •' 24 .^-25 

ithoia noUce-licvicw^Revimn. 

Act R Suh rTl"‘? ^’states Uuxd 

later on e.v parte de.voo hut 

tJie plaint ff. An application to review tiiis order 

ColleXr c„. "??■ f'"- i?''''- 

Oollectoi confirmoil his previous order; 

JW-i tliat the Sub-CoIIector acted at hrst irre-ular- 
notice to the planitift but that as he confirmed 

11 1^ " in there ^ 

notliing m tl,o circumstances of the case to 
fMestcoTi r^^^ Court in revision. 

Qaa?rt'.— Whether section 205 of the Midn-V' 
tates Land Act, 190S. bars the of till Hitt 
Court to entertain a revision petition ao-ainst tfip 
order of a Sub-Collector exercising jurisdiSiou in a 
suit under that Act? [p. 567, col” 20 

Petition, under section 115 of Act V 
of 1903, praying the High Court to revise 

'.u'”’ ‘''® Sub-Collector 
of the Dmdigul Division, dated 8th April 
1914, m Rent Suit No. 6 of 1914. 

R fw ■ ^mnoar and 

R. (s^opalaswami Aiyangar, for the Appellant. 

Mr. T. Bangachariar, for the Respondent. 

^ '’svision petition 
against the order of a Sub-Collector e.vereising 

jurisdic ion in a suit brought under the 

Estates Land Act. The preliminary objection 

is taken that this Court has no jurisdiction 

to entertain such a revision petition. The 

pre im.nary objection is based on the 

contention that as section 205 of the - 

Madras Estates Land Act gives jurisdiction ■ 

to the District Collector and to the Board ' 
of ^venue to revise non-appealable orders 
of Revenue Courts passed' in proceedings^ 
taken under the Act,- the Legislature 

intended that the -High Court should nol 


lave niiy .sucii revision, H powers, especially 
as the e.vereiso of revi.sional powers by 
wo independeiil. .autlinritios would lead to 

inconvenieidoonliict 01 jurisdictions. 

■ ^'"'^^"''1' Placed Oil the decisioii.s 

ile/L jf; V. Voi<h„ 

Barnthnn (1) ,u„<l V.nUlmiarMw 

The above two case.s, however, have 
little application. Those decision.s tiirne.l 
on tlie language of .section 7(> of the Rent 
Recovery Act, VUI of 1865, the words of 
that section being that "No judgmerU of a 

0 ecot... shall lo opeu to revision- 

otherwise than by appeal to theZillah Conrt ” 
except where it is an ex parte judgment wiie’n 
It may be revised by the Collector liiniself. 
Section 200 of the Estates Land Act give.s ■ 
powers of reynsion to tiie Collector and 
the Board of Revenue, but does not expressly 
take away from any other Tribunal 
the revisional powers which it might 
possess under other Statutes [.see Nihiioni 

^dukerjee (3); see 
also CImtou Patjo,i Mahapatra v. Kunja 

Behan Patna, k (4) and/Tar/ii Chandra Ojha v. 
Go, -a Chand Mahto (5), the result of those 
cases being that when the Court has 
appellate jurisdiction in certain matters over 
another Court, it has also revisional powers' 
under section 15 of the Charter Act. though 
someother Tribunals might have also been given 
such revisional powers under other Acts], 
Ihe question is, however, not at all free 
from doubt. It would be difficult to hold 
that the Board of Revenue is a Court 
subordinate to the High Court or subject 
to the appellate jurisdiction of the High 
Court (section 115 of the Civil Procedure 
Code and the Charter Act) The difficulty, 
therefore, of a conflict between the revisional 
power of the High Court if it is deemed 
to continue to exist notwithstanding section 
20o of the Estates Land Act and the 


(1) 9M.332. , . - 

(2) 17 M. 298. 

(3) 9 0. 295; 12 C. L B. 361- 9 I A 174. S Qk.v 

(5J 20 Ind. Cas. 420; 40 C. 518; 17 C. L, I 593, ' 
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revisional power of the Kevenue Board 
under that se:tion cannot be got over 
[see also J^am Bnyal v. Rnmadhin (6)]. 

As it is, however, unneces.sary to express 
a Hnal opinion on the question of the 
powers of this Court for deciding this 
petition, we do not proceed further with 
the consideratiorj of tin's point. 

On tlie merits the Sub-Collector no doubt 
acted at Hrst irregularly in setting aside 
the €.)' parte decree without notice to the 
plaintiff. But he confirmed his order on 
review after hearing both sides and we 
must take it that he was satisfied with 
the truth of the affidavit of the defendant’s 
Vakil. Though the second order does not 
expressly state that tlie review petition 
was dismissed on tlie merits and that a 
fresh order on the same terms as the first 
order was passed, we think that that was 
what was in substance intended b3 the 
Sub-Collectoi-. We, therefore, reject this 
petition. Under the circumstances, there 
will be no order as to costs. 

Petition dismissed. 

(G) 12 A. lib; A. W. N. (IS(KJ) o\). 


LOWER BURMA CHIEF COURT. 

Special Second Civil Appeal No. ()7 of 1915. 

December 17, 1915. 

Present: --Mr. Justice Twomey. 

MA NYEIN ME— Defendant— Appellant . 

versus I 

MA MAY AND OTiiEHs— P laintiffs— 

Respondents. 

Btiddhixl L(in\ BitnncH’—Joinl inidivldvd uuce.'itral 
properly— A(h'er.<e pum’mon— Burden of proof - Limi- 
tation Act (IX (i/ 190fij, Stdi. I, Art. 14t. 

In asuit to wliicli Article' 144 of tin* First Schedule 
of the Limitation Act apjdios it i.s for the plaintiff 
in the Hrst jdacc to prove title and if the ])laintiff suc- 
ceeds in )>rovii)g title, the onus of jjroving adverse 
possession for 12 years lies upon the defendant, [p. 
568, col. 2.] 

There can be no adver.se possession between 
co-heirs in joint possession, [p. 569, col. 1.] 

Ma Ye v. Manny lilaic, 2 L. B. K. 184, distin- 
guished. 

Mr. Hamlyn, for the Appellant. 

Mr. Ba Duu, for the Respondents. 

JUDGMENT.— The defendant-appellant, 
Me Nyein ile, is widow of Mg. Tun, the 
eldest son of Ma Shwe La, and the 


plaintitfs-respondents are other children and 
grand-childrcn of Ma Shwe La. The property 
in dispute is a house and house site which 
were attached in execution of a decree 
against Ma Nyein Me and sold as her 
property. The plaintiffs-respondents having 
failed to obtain removal of the attachment 
sued for a declaration of their right to 
the property. Their suit was dismissed 
by the Township Court, but the District 
Court on appeal held that the property 
was the joint family property of all Ma 
Shwe La’s children and accordingly gave 
the plaintiffs a declaratory decree in re- 
spect of Sloths of the property, the remain- 
ing l/9th being deceased Maung Tun’s 
share. 

The plaintiff-s' case was that the property 
belonged to their mother Ma Shwe La 
who died about 20 years ago, that on 
her death about 15 years ago it became 
the property of all her children although 
it was assessed to revenue in the name 
only of the eldest son Maung Tun and 
his wife. 

The defendant-appellant Ma Nyein Me 
at Hrst contended that the land was 
given to Maung Tun by his mother Ma 
Shwe La, but afterwards receded from 
this position and said she did not know 
how Maung Tun had got it. She relied, 
however, on adverse possession for upwards 
of 12 years. 

In suits to which Article 144 of the 
first Schedule of the Limitation Act 
applies, it is for the plaintiff in the first 
place to prove title, and if the plaintiff 
succeeds in proving title the onus of 
proving adverse posfession for 12 years 
lies upon the defendant. 

In this case it is clearly proved by 
the plaintiffs’ witnesses that the house 
and site were left by Ma Shwe La on 
her death and according to the ordinary 
law of inheritance all her children inherited 
the property as co-heirs. It is shown 
that the house was occupied after the 
mother’s death not by Maung Tun alone 
but by other children as well. It was 
only after some years as the family grew 
that Maung Tun was left in sole occupation 
of the house, and even then two other 
children (Ma Me and Ma Tu) of Ma Shwe 
La built houses on the same pieile of laitd 
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and thpy and their families have continued 
to live in these two houses ever since. 
It is true that after Ma Sh ve Las 
death the land was transferred to Maung 
Tun’s name alone, but that circumstance 
is explainable by the fact that the co-heirs 
were numerous and it was convenient to 
constitute the eldest son as representative 
of all in dealing with the Revenue 
Authorities. There is evidence which 
seems trustworthy that Maung Tun was 
asked by the other children of Ma Shwe 
La to partition the site and that he 
procrastinated. He never seems to have 
set up a claim to own the property to 
the exclusion of his brothers and sisters. 
I think the evidence produced by the 
plaintiffs strongly supports their contention 
that the property is joint undivided 
ancestral property, that Maung Tun was 
not in sole possession of the site but 
was in possession jointly with the two 
other co-heirs who had buiit houses on 
the site and that these co-heirs together 
with Maung Tan were in possession on 
behalf of the general body of co-lieirs. 

Mr. Hamlyn relies strongly on the case 
of Met Ye V. Maung Hlaw 11), in which tlie 
defendant was allowed by his co-heirs to 
remain in possession of certain land for 
13 years without any agreement on the 
part of the defendant that he held on 
behalf of the co-heirs or any acknowledg- 
ment of the co-heirs’ rights. The plaintiffs’ 
suit was held to be barred by limitation. 
That case, however, is sharply distinguished 
from the present case by the fact that 
Maung Tun’s sisters and co-heirs Ma Tu 
and Ma Me were in possession of the 
site in dispute jointly with Maung Tun 
and that Maung Tun promised to 
partition the land with his brothers and 
sisters. It was clearly treated all along 
as joint family land. 

The plaintiffs proved their title and the 
defendants failed to prove adverse or even 
separate possession. 

The appeal is dismissed with costs. 

Appeal dimii'seJ. 

tl) 2 L. B. R. 184. 
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MADRAS HIGH COURT. 

Fiksi’ Civil Api'Eal Ho. 185 Ob' 1913. 
October 1015. 

Present:— 'S\v. .lu^tice Contts Trotter an 1 
Mr. .lusticc Srinivnsa Aiyangar. 
THLRCGHAHAPAL VAUCCNTA 
NADAX — Pl.AINTlFK— A im'kllant 


I ers?(.< 

PONHAMMAl XODATIIL anooiiikr,- — 

DkFKNDVNTS— RE>FONI' i-: NTS. 

Hindu //«<'■— !)’(//, "t ~ Intcidinn, tf 

(jiilitviril I'roiH "f lijc iiiid '■i,cniiisl(inct '.< — 

Infi'iition (<) roiijcr oslafr os ad n-.lcd s,n, o/, ndu'n 

not adopted — Oijf. 

Per Contf!i Tiolfer, .l.—\ testamentarv iHs|)()jiition 
should bo cuustniod acconling rn it.s tonns, anti a 
jmrticuliir intention .'should not bo ascn'bod to tlio tes- 
tator, nnle.ss iliore av(‘ words in tlKMlociiinent which 
give that effect; habits cl’ life and the ciroum- 
staneos surrounding the transaction only cannot 
detcnniiio what that intention was. [p. 570, col. 1.] 

A joint enjoyment of a properfy with the testator 
during his life-time cannot he construed as a gift in 
favtiiir of one after his death. ji. -570, col. 1. J 

fitinirnsa Aiijangar, ./.— Wher.- the tenor of a testa- 
m(?ntary disposition clearly iinh'caies lliai tlie testator 
intendi'd that a pariieiilar person sliould succeed 
to liis property as his adu})ted son, and in that 
character only, the disposition cannot take effect as 
a gift >11 piosenti wlien unregistered or a.s a legacy 
in his favour when he ujis not in fttet the adopted 
son. nor ciin l>c take as a persona desnjnafa nnder tlie 
Will wlien there is nothing in the instrument referring 
to him except as an adojited son. [p. 

571, col, 2; p, 572, col. ).] 

Brij Ltd V. Stiraj Bikrani Simjli, 16 Iml. Cas. 92; 
39 I. A. 150; 16 C. W. N. 745; \i A. L. J. 802; 23 M. 
L. J. 3S; 12 M. L. T. 1; 16 C. L. J. 47; 14 Bom. L. R. 
827; 15 (). C. 270: (J912) M. W. N. 616; 34 A. 405; 
Funiiidra Deh Raikof v. Rajciavar Dan, ]l C. 463 at 
p. 485; 12 I. A. 72; 4 Sar. P. C. J. 610; 9 Ind. Jur. 
277; L'di v. Mnrlidhar, 33 1. A. 97; 28 A. 488; 10 C. 
W. N’ 730; 1 M. h. T. 171; 3 C. L. J. 594; 8 Bom. L. 
R. 402; 3 A. L. J. 41.5; Karamsi Madhowji v, Karsanda6 
Katha, 23 B. 271: XHhomooni Dehya v. Saroda 
Pershad ifookerjes, 3 I. A. 253: 26 W. R. 91; 
Bireewar Makcrji v. Ardha Chrnder Roy, 19 I. A. 
101; 19 C. 452 (P. C.): Venkatachariar v. Sadagopa- 
ehariar, 8 Ind. Cas. 517; 9 M. L. T. 139; (1910) M, 
W. N. 785; followed. 

Appeal against the decree of the Court 
of the Subordinate Judge of Tuticorn, in 
Original Suit No, 48 of 1911. 

Messrs. C. V, Ananthakrishna Aiyar and 
K. R. Rangasivanii AhjangaVy for the Appel- 
lant. 

Dr. Sivaminadhan and ifessrs. T. Ranga- 
chariarj S. Srinivasa Aiyangar and F. Venka^ 
tachariar^ for the Respondents. 

JUDGMENT. 

CooTTs Trotter, J.— What has to be tie* 
t'ermined in this dase is the true construction 
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of fi document, dated Sth March 1692, pur- 
porting on the face of it to be the Will 
of one Vaikiinta Xadan. Many cases have 
been cited to us as embodying the principles 
winch shoidd guide the Court in constru- 
ing such documents as the present, and I 
think the result of these may shortly be 
summarized as follows: We are to give effect 
to the intention of the testator as expressed 
in his words. We are to acquaint ourselves 
with the circumstances in which lie was 
placed; we are to have regard to the habits 
of life and thought of the people to which 
he belonged and to the system of law mi- 
der which he lived. But when all that is 
done, our task still remains to construe his 
language: and wo cannot give effect to a 
supposed intention, however cogently sug- 
gested by extrinsic evidence, unless there are 
words to be found in the document which, 
oil a natural construction, convey it either 
expressly or by necessary implication. Look- 
ing at tills document, it is clear that there 
are no express words of testamentary gift 
to he found: words of gift, indeed, there 
are: but they refer only to a gift of a 
joint estate with the testator, to be enjoyed 
during bis life-time. Then it is said that 
the whole tenor of the document obviously 
contemplates that the plaintiff should deal 
with the properties as owner, after the de- 
cease of the testator. That is quite true; 
but is it solely referable to an estate creat- 
ed by a testamentary disposition P It ob- 
viously is not, because the testator shows, 
by the recitals in the document, that he 
believed him.self to liave adopted the plaint- 
iff, though in fact he had not. The plaint- 
iff could deal with tiie properties as effec- 
tively in his supposed capacity of adopted 
son, as in that of legatee; and it would 
only be possible to infer an unexpressed 
disposition from language which was solely 
referable to such a disposition. The last 
desperate suggestion of the appellant’s Coun- 
sel, that the opening words of the docu- 
ment Will in favour of Vaikunta Nadan” 
are to be taken as operative words of dis- 
position of the testator’s whole estate, to my 
mind puts a burden on the words that they 
are wholly incapable of bearing. It is said 
that the result of our construction is to 
defeat the testator’s intention that the plaint- 
iff s^hould own his property after his death, 
it by that is meant the testator’s intention 


nm 


as contained in this document, I do not- 
agree; in my opinion he never intended the' 
plaintiff fo take his property as legatee 
under this document, or as a legatee at all, 

No doubt he had a general intention that ’ 

the plaintiff should own his property, but 
he endeavoured to carry that out nol by 
this document, but by what has pr,.ved 
to be an abortive adoption. The defeat of 
his general intention is due not to any con- 
struction laid down by this Court, but to his 
own failure to satisfy the legal requirements 
of a valid adoption. 

As, in my view, this document contains 
no testamentary disposition at all, it is un- 
necessary to discuss the further question ^ 
rai.sed by the respondents, whether such dis- 
position, if it existed, was subject to a con- , 
dition precedent that a valid adoption should 

in fact, have taken place. The appeal fails • 
and IS dismissed with costs. 

Srinivasa A.yanoa,,, J._This appeal arises ■ 
Ut of a suit for the recovery of possession , 
of certain properties, which belonged to one , 
ailvunta Nadan, from his heirs and their 
alienees. The plaintiff claims title as devisee 
nnder an instrument called a Will alleged 

to have been e.vecuted by Vaikunta Nadan., 

on the bth of March 1892, shortly before 
m death. The suit has been dismissed on : 
the ground that the document of the 8th 
of March 1892 contained no dispositions.of 
property , that if it did, they were not tes- 
tamentary in character but took effect im- 
mediately on the execution of the instru- 
ment as a gift, and finally if there was a 
devise to the plaintiff the same was to him 
m his character as adopted son of Vaikunta ' 
Nadan. It is admitted that the plaintiff 
wa.s not adopted by Vaikunta Nadan. No 
evidence has been taken in the case and 
except the matter of the construction of 
the document called the Will, no other qnes- ■ 
tion has been tried. The document is called ■ 
a U 111 in several places and is addressed 
to the hoy adopted by me whose name I , 
have this day changed into Vaikunta Nadan 
from 1 irugnanapal.” There is, however, no 
question of identity and plaintiff is the 
1 irugananapal mentioned here. • Vaikunta 
next refers to the position of his family 
(that they were nattamais and were held 
ni veneration by his ca.ste people) and states 
that he makes the Will according to the 
request of his castemen after consultation 
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with his mother and wife for the purpose 
of perpetuating his family, for obtaining 
spiritual benefit by having a male child ac- 
cording to the Hindu Sasf/'ds and the en- 
joyment of his property. The next clause 
is important as tliat, if any, contains the 
devise of his properties to the plaintiff. 

It begins by saying “from this day for- 
ward you are to live with me as my child 
and concludes with * all the properties in 
schedule 4 and included in my pdtfa you 
are yourself to enjoy living with me. ihere 
are no other words of gift or devise in any 
other portion of the document but in the 
later portions of the Will, the executant as- 
sumes that he would be in possession and 
enjoyment of the properties after his death. 
In the clause immediately following that 
above set out, be directs his son to live 
witli his mother and to conduct himself 
according to her wishes. There are also 
directions as to the performance of the 
marriage of his daughter and other cere- 
monies in the family including the funerals 
of his wives, and as to the payment of 
his debts. 

The first thing to be noticed is the ah- 
sence of any reference to the plaintiff by 
name in any portion of the Will, except the 
very first sentence wherein he calls him his 
adopted son whose name he has changed 
from Tirugnanapal to Vaikunta Nadan. The 
purpose is stated to be the affiliation of a 
son to represent the family; this is also sug- 
gested by the change of the name of the 
plaintiff to Vaikunta Nadan which, as pointed 
out by Mr. Rangachariar, seems to be, the 
name assumed by the head of the family 
apparently to indicate his position as a guru 
or spiritual head. The words that “you 
are yourself to enjoy living with me” seem 
to imply a pre-existing right in the plaint- 
iff which, obviously the executant thought, 
the plaintiff possessed by virtue of the affilia- 
tion mentioned in the previous portion of the 
document. I think Vaikunta by that clause 
merely declared the legal consequences of 
the adoption, and did not give the proper- 
ties to a person who would otherwise have 
no title to them. The subsequent portion 
of the Will is not only consistent with this 
implication, but the absence of any disposi- 
tion therein goes also to show that the 
executant was not making a Will for the 
purpose of disposing of his property but 


OASES. 

execufe'I liie document to evidence nn 
adoption wliich he thought he had made 
and to give diieciions to his adopted son, 
wiio, l)y virtue “I the adnption, had become 
the owner of tiio propei'ty along with him' 
during his life-linic, and Wf)uld become the 
sole owner after liis dentli. 

I do not think it \\<vU)\ to discuss 
the cases cited on oiu; side oc ilie other, 
but tlie language of iliis inslniinent seems 
to be similar to the langinige used in Br/j 
Lai V. Snraj Bikntm Biiigh (1). 

Mr. Aiianthakri.shna Aiyar, the learned 
Pleader for the appellant, contended that he 
did net rely on the above words as words 
of devise, but that we liave to imply a gift 
from the fact that the document is address- 
ed to the plaintilf and from the assumption’ 
throughout the document that tlie plaintiff 
was to be the owner of Vuikunta's proper-' 
ties. I quite agree that the testator througli- 
out the document assumes that the plaint- 
iff, I should say, his adopted son, would 
be the owner of the properties; but that to 
ray mind leads to the conclusion that the' 
testator did not intend to give these pro-' 
perties to the plaintiff by the Will, but that 
he assumed that the plaintiff, as his adopt-- 
ed son, would be entitled to his proper- 
ties without any gift from liim. I do not' 
attach much importance to the fact that the 
document is executed in favour of the plaintiff. 
If the plaintiff had been a stranger and if he- 
had not been assumed to be an adopted eon, [ 
should have come to the conclusion without 
hesitation that the words shall enjoy” are 
quite sufficient to give the property to the 
plaintiff. . , ‘ 

Assuming, however, that there was a gift 
or devise in favour of the plaintiff, the’ 
next question is, whether that gift was tes- 
tamentary or whether the gift took effect, 
immediately on the execution of the docu- 
ment. In the latter case, the document, 
being unregistered, the gift must fail. It 
is quite clear that Vaikunta Nadan intended' 
that the plaintiff should be in enjoyment of . 
his properties during his life-time. He ex-; 
pressly says so. If by the words shall 
enjoy” he meant to give the properties toi 
the plaintiff and if those words operated- 

. - V 

(1) 16 lud. Cus. 92j 39 I. A. 1.50; 16 C. \V. N. 745;. 
9 A. L. J. 802; 23 M. L J.38; 12 M. L. T. 1; 16 C. L. 
J. 47; 14 Bom. L. R. 827; 16 0. C. 270; (1912; M.W.' 
N. 646; 34 A. 405. 
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to convey title to the plaintiff, the instru- 
ment IS obviously a deed of gift, and there 
being no further devise in favour of the 
plaintiff of any interest in the properties 
after the death of Vaikunta Nadan (in fact, 
there could not be any such devise if Vai- 
kunta Nadan had given his properties during 
his life-lime to the plaintiff), the plaintiff’s 
suit fads. That is why his learned Pleader, 
who, when lie opened his case, relied upon 
those words as words of gift, when con- 
fi'onted with this difficulty, strenuously con- 
tended that those were not words of gift. 
But he cannot escape the position that 
the plaintiff was to have the enjoyment of 
the properties during the life-time of Vai- 
kunta Nadan. If there was any implication 
of gift apart from tliese word.s, there was 
an implication of only one gift by virtue 
of which the plaintiff was entitled to enjoy 
the properties during the life of Vaikunta 
Nadan, and continue to enjoy them after 
his death; that implied gift would beec(ually 
fatal to the plaintiff s case. It is impnssible 
witliout making a new Will for the testator 
to find two separate gifts, one a gift p,ir 
nV during the life-time of Vaikunta 
and an independent gift of the same pro- 
perties by way of testamentary disposition 
after his life-time. 

Another point which was decided against 
the plaintiff by the learned Siib-Judge was 
that the devise, if an}', in this ca.se wa.s 
to the plaintiff in his character of adopted 
son and not as prrsona ilrsigAata. Air. lianga- 
chariar, the learned Pleader for the respona- 
ent, contended that Vaikunta Nadan was 
under the mistaken impression that a mere 
declaration by him that he had adopted 
the plaintiff and a change of name would 
be enough to constitute the plaintiff an 
adopted son and it was under this mistaken 
impression that he drafted and executed 
the instrument in t,uesiion and except for 
that misapprehension, he would not have 
given the properties to the plaintiff’. He 
points out that the document shows tiie 
anxiety of the deceased to be represented 
by a son more especially as the family was 
held in reverence by the members of the 
community; that, for the purpose of getting 
the boy recognized by the community as 
his son and head of the family, he con- 
suited hi3 castemen; that, in fact, alliliatioi) 




of a Sun was the dominant idea in them ind of 
Vaikunta Nadan and not a disposition cf his 
property. He relied on Fanindra deh Raikat 
V. Rajesirar Das, (2), Lali v. Murlidhar (3) 
and Karamsi Mad.oivji V. Farsundan Natha 
(1). Air. Ananthakrishna Aiya^*, the 
learned Pleader for the appellant, contended 
on the contrary that there is nothing to 
show that Vaikunta Nadan was under any 
misapprehension as to the essentials neces- 
sary fur a valid .adoption, that his inten- 

tion w.as to give his property to the plaint- 

iff who WAS his foster-son: and if lie was 
not under any misappreliension as to the 
status of the plaintiff (which, however, was 
a matter for proof by evidence in the case) 

there could be no (luestion of devise to the 

plaintiff in his capacity as adopted son, as 
tliflt would involve the testator making an 
elaborate Will knowing all the time that 
that Will was perfectly useless. He also 
relied on Nidhmmni Dehyn v. Saroda 
Pen-ha I Mookenet (b), Bireswar ^[Hkerji y 
Ardha Chunder Roy ({j- and Venkatachariar 
V. Sadagopachariar (7), In view of the 
conclusion which I have already arrived at 
on _ the construction of this document, 
it IS unnecessary to express any opinion 
oij the question, a determination of which 
would require evidence of the surround- 
mg circumstances including any misappre- 
hension on the part of the testator as to 
tlie position of the plaintiff. 

The appeal, therefore, fails and must be 
dismissed with costs. 


Appeal dismU^pd; Dispisih’on negatived 

c I im'i i'’'i 1 t-- •* 

L. J. (jlU; 9 huL *lur. 2^ f. 

(:i) 33 I. A. 97; 2S A. 48S: 10 C. W. X. 7;^0■ 1 M T. 

T.jTl; 3C. L. .f. 09-t: 8 Bum. L. R. 402; 3 A. L.' J, 
415 * * 

(4) 23 1^271. 

(5) 3 r. A. 2o3: 28 W. R. 91. 

(0) me. 452 (1*. e.); iii I. A. 101. 

(7) K Iml. Cns. 617; (.OiO) M. W. X. 786; 9 M. 
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JIACXG NE DUN V. UA LE. 

LOWER BURMA CHIEF COURT. 

Special Second Civil Appeal No. Ji64 

OF 1914. 

December 23, 1915. 

Present: — Mr. Justice Maung Kin. 

MAUNG NE DUN— Plaintiff- 

Appellant 

versus 

!MA LE AND OTHERS — DEFENDANTS— 

Re.^PON DENTS. 

Vemhn’ nml piin'bni^e' - Contract 1) sell — Specific 
pcrJonnnncCf suit for — li^gistcrcd transfer, ncccssitijof — 
Transfer of Property Ad (IV of s. 54— L/mj- 

iation Ad (IXofVJQH), Sch. /, Art. 113. 

A vemlor is bouiul to do all tilings neco.^sarv to 

complcto tlic title of liis vondi*(' and wlioiv section 

54 of tlio Transfer of Property Act ai)plii’s, the s.alo 

mu.'st be bv a retristered documoni 
♦ \ 

Article 113 of the First Schedule of the Limi- 
tation Act applies to suits to compel the eveciition of 
registered documents by way of specitic perfonnanco 
of the contract of sale, and time runs from the 
date of rlie plaintiff’s knowledge of refusal to 
execute such (locumcnts whore no specific date is 
fixed. 

Mr. Agnheg, for the Appellant. 

Mr. Baon, for the Respondents, 

JUDGMENT.— In 190" defendants-respon- 
dents sold the land in suit to plamtitf- 
appellant for Rs. 750. They tran.'tferred 
it into the name of tlie plaintiff and gave 
him possession. The plaintiff lias been in 
possession ever since. These facts are not 
disputed. Tlie parties are at variance as 
to whether defendants promised to execute 
a registered conveyance. The plaintiff’s 
case is that they did so promise and 
instead of fulfilling it, they claimed to 
be entitled to get back the land on the 
ground that no title had been acquired by 
the plaintiff for want of a registered deed 
and they threatened to sue him for the 
recovery of possession of the land. The 
plaintiff, therefore, sues the defendants for 
specific performance of their agreement to 
sell, praying that they may be compelled 
to execute a regi.stered conveyance. 

The defence is that there was no agreemeut 
to execute a registered conveyance and that 
the suit is barred by limitation. 

% 

In my judgment it is clear law that it 
is immaterial whether there was an agreement 
to give a registered document, the vendor 
is bound to do all things necessary to 
complete the title of his vendee and 
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satarohan pande r. ram uukau fande. 

according to section 51 of the Transfer of 
Property Act, which applies to this case, 
tlie transaction must lie by a registered 
deed in order to pass a valid title from 
the vendor to the vendee. The suit must, 
therefore, be decreed, if it is within time. 

The question then is, is the suit barred 
by limitation P Article 113 of the Limitation 
Act applies. The period of limitation 
provided for thereby is three years and it is 
made to run from the date iixed for the 
performar.ee, or if no such date is fixed, 
wlien the plaintiff has notice tliat performance 
is refused. The way to interpret this 
provision of law is as pointed out by 
the present Chief Judge who in Ma Shive (Jn 
V. Maung Kuwet (1) said: The Limitation 
Act being one in which rights are rendered 
ineffective, if not abrogated, must be read 
strictly.” 

No date w'as fi.xed for performance in 
this case. Therefore limitation will run 
from the date the plaintiff had notice that 
performance was refused. That must in 
this case be the date on which the defendants 
claimed the land hack from the plaintiff. 
Tliat wa.s admittedly shortly before plaintiff’s 
suit, said to he a few months. The suit 
was, therefore, clearly within time. 

Tlie appeal is allowed with costs in all 
the Courts and there will be a decree 
ordering that the defendants do execute a 
registered deed by which their title in the 
property in suit is conveyed to the plaintiff 
for the consideration ofRs. 750 which they 
have already received. 

Appeal allowed. 

(1) 32 Ind. Cas. .536. 


COURT OF THE BOARD OF REVENUE 
UNITED PROVINCES. ’ 

Revende Petition No. 17 of 1912-13 op 

Basti District. 

January 26, 1914. 

Present'.—Mv. Baillie, S. M., and 
Mr. Tweedy, J. M. 

SATAROHAN PANDE— Plaintiff- 

Appellant 

versus 

RAM UGRAH PANDE and others— 
Defendants— Respondents. 

U. P. Land Revenue Act (III of 190D, s. 34r— Mutation 
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^ATAROHAN PANDE V. RAM UGRAH PANDE. 

—Contested case—Jn'i’isdlction ofTahsiJdae to enquire— • 
Tnhsildar, power of, to refer to nrhifratimi— Award, 
effect of-R?nt Act'fXII 188U, 203, 


In a mutation case, a TahsiUlar sboulil at onco 
refer the matter t-^ the Sub-Divisional Officer, wlu'ii 
the suit becomes contested, as tlie Ian* does not con- 
template liis continuing to investigate the case 
thereafter. 

Under section 203 of the Rent Act, no one but 
an Assistant Collector of the F’irst Class or some 
higher Court can make a reference to arbitration. 
Tlierefore if a Tahsildar makes such a reference the 
award made i.s void ai) initio. 

Third appeal from the order of the 
Commissioner, Gorakhpur Division, dated 
the 1st .July, lOld, contirming that of tlie 
Collector, in a case of mutation of names 
under section M of Act III of 1001. 


JUDGMKXT. 


Tweeio', J. M.—iJanuarij Id, 1914.)— I 

think tlie appeal must .succeed becau.se the 
whole procedure appears to have been illegal. 
The law says that wlien a dispute arises in a 
mutation case the Talisildar shall at once 
refer the matter to the Sub- Divisional 
Officer. AVhen the application is made the 
Tahsildar is to make an enquiry and when 
a dispute arises he is to refer the matter. 
After the dispute has arisen the law does 
not contemplate his continuing to investigate 
the case. I am aware that a contrary 
practice has sprung up in some districts, 
but it is not according to law. In the 
present case not onl,\' did tlie iahsildar 
continue to etqnire but be proceeded to 
pass orders aliout the arliitration. It 
appears that in December tlie parties filed 
an application for arbitration before the 
Sub-Divisional Officer. The latter sent it 
to the Tahsilda?’, for what purpose does 
not clearly appear. Me was not seized 
of the case and could not legally accept 
the application. He should have refused 
it and at the same time called upon the 
Tahsildar to send him the mutation case 
in which the dispute was going on. The 
Tahsildar proceeded to issue all sorts 
of illegal orders, calling upon the parties 
to produce the decision of the arbitrators 
before him or else to appear witli their 
evidence on 30tb December. No one appeared 
on that date and he then issued orders 
asking the arbitrators to tile tlieir award 
by January 4th. No one appeared on 
January 4th and the case was adjourned 


until January 6th, when the arbitrators 
asked for more time which the Tahsildar 
refused and then did nothing for six weeks, 
wiien he at last sent the case to the 
Sub-Divisional Officer on 26th February 
the award having been in the meantime 
filed in the Tahsil on ^th February. 
When tlie case came before the Sub-Divisional 
Officer the party who got the worst 
of it in the arbitration naturally objected 
to the award. I do not see how the least 
weight can be attached to such an arbitration 
which was a long course of illegalities and 
irregularities from beginning to end. Section 
203 of the Rent Act says clearly that no one 
but ail Assistant Collector of the First Class 
or some higher Court can refer to arbitration. 
Tiie Sub-Divisional Officer certainly did not 
refer it because he passed no orders on the 
subject and was not seized of the case and the 
Tahsildar had no jurisdiction to refer it so 
that the award is waste paper. Whatever 
we may think of the morality or sense of fair 
play in the appellant who strained every 
nerve to set aside the award which he had 
asked for directly he heard that it was 
against him, there is no doubt that he is 
legally entitled to get it adjudged ineffective. 

I do not agree with the view of the 
Collector as to the 4Iigh Court ruling which 
he quotes. There has been no change in the 
law in respect of arbitration. The present 
law gives three grounds for setting aside an 
“award", but the word award^’in that connec- 
tion mean.s a lc(jiil award, one that has been 
delivered after the due formalities prescribed 
by law have been observed. An award like 
the present, which was delivered by arbi- 
trators who to begin with were not legally 
appointed and who did not follow the rules 
laid down by the Civil Procedure Code, is 

null and void ah initio. 

I would decree the appeal and direct that 
the case be returned to the Sub-Divisional 
Officer for re-trial without any reference to 
the arbitration. Costs should be on parties 
throughout. 

Baujje, S. il. — I concur. 

Appeal allowed. 
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In re HENRY ROBERT SMITH. 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

. . Insolvency No. 4 of 1912, 

June 30, 1915. 
r, Prutt, J« 

In « Application i>t HENRY ROBERT 

SMITH FOR INSOLVENCT. 

Provincial [nsohencij Ad j f; 

Power 0 / Court to set aside or vary „„ 

No Court has an inliercnt pon ei to s 

order u-hich has been properly Tuado 'n.t uulo.s 

such uower is expressly given b> Slat t . 

Dree V. Willis, i'' . o w'\iSno; 

B «Ci 60 h. J. g. 1^- 6-t L. 1. <00; 30 « . It. 310, 

55 J. P. 373, referred to „ |„,olveuev 

A.?;: 

order made it under its insolvency jurisd.l, on. 

Tliuchir H/ih./ Honn-on, U m, 4 IJ. + 
Damlhii Sio-upchan.h /» rc, 23 H. 4i4, refoiioa . 

Mr. Tahiham Vaniram, for the Insolvent. 

Mr Nadirshnh Nnoroji, for Creditor No. 1. 
Mr. F. B. Limh, for Creditor No. 2. 

Mr, Isardas Oodhnram, for Creditor No. 6. 

JUDGMENT.— The applicant who has 
been adjudged insolvent applies for an order 
absolute of discharge under section 44 ot the 
Provincial Insolvency Act. 

A similar application wa.s made to Crouch, 
■A. J. C., and the order of discharge was 
refused on the 27th February 1914. It is 
urged that an Insolvency Court has power to 
set aside or vary any order made by it 
under its insolvency jurisdiction. 

This inherent power was asserted in the case 
of Thndar Bhagvandas Harjivan, In re (1) but 
was ruled out in the later case of Damhhii 
^Sarupchand, U re (2). Both cases were under 
the former Indian Insolvency Statutes, 11 and 
12 Vic., Chap'er 21. In the later case it was 
held that the Court had no power to review 
an order of discharge made under section 
47 except under section 56. 

In the English Bankruptcy Act the power 
io review, rescind, or vary an erder already 
made is expressly confirmed by section 104 

(1). 

In the Presidency Towns Insolvency Act 
'there is a similar general provision in sec- 
tion 8 and a special provision as to orders 
of discharge in section 42 (1). The pro- 
'visions in these Acts would be superfluous 


Kit.l'A CAM r. CIIURN. 

iftheConi-i Ind tl:e inherent jurisdiction 

that now a' -it'd. 

Tlu'ie i; n-. Minii'.r u-visDUi in the 1 ro- 
vincial hn..Nci,.-y Ac! .nd H inference is 
that the I.ryiA.r.ure .lid n .1 Intend the Court 
to have tlii.-' n. J h- yi-neinl principle 
seems to me In he- ihil l-nd down in l>rnr\. 
]viU>s, Fv,r<t-' (:iMhot'-No(Wt 

has such power "f -eliiny n-^ide an order 
which has been propf-ndy made, unless it is 

given by Statute . 

I cannot, tliert'fore. ser aside or \aiy tl.e 
order made hy Crmicli, A. J. C- refusing a 
discharge. It may he noted that the applicant 
bad remedies of which lie did not avail 
himself of. He could have appealed under 
section 46 or he could have applied for review 
under section 47 and section 114 of the Civil 

Procedure Code. 

Application dismissed with costs. 

A ppJicoti'on dismissed. 

(3) (1891) I Q' 11- 450; (50 h. .T. (^. B. 264; 
04 L. T. 760; 39 W. U. 310; 55 J. V. 373. 


(1) 4 B. 489. 
(2 


23 B. 474. 


PUNJAB CHIEF COURT, 

Second Civil Afpeal No. 3270 of 1915. 

January 17, 1916. 

Present'. — Mr. Justice bhah Din. 

KIRPA RAM AND OTHERS— Plaintiffs— 

Appellants 

rcr5?i5 

CHURU— Defendant— Respondent. 
Limitatiou Act (IXojmSJ,Srl,.I, A.h. 66,67, 80 
—Uni'Cijistcrcd honth, how governed-Bond providing 
for re^paymenf o« happrning 0 / cerfntn conliih 
oencij, suit on-Starting point of hnuiotion. 

Article 67 of the Limitation Act has to be read 
\Yrth Article 66 and both tlicso Articles apply to un. 
registered bonds. Neither of these can properly be 
applied to a bond which, thougli it does not specify 
a particular day for payment, yet in effect lays down 
that the money due on the bond is payable on a 
future date upon a certain contingency happening. 

^^Wherc 'theriorc, a bond provided that the money 
due upon it would bo paid at the time of payment 
of a certain sum of money due on two raortgage-deeds 

executed previously: 

Held, that since according to the true construction 
of the bond the money due on it could not be de- 
manded by the plaintiff before the money due on the 
morto-a^rc-deeds was paid to him, the starting point 
for limitation was the date of such payment 
and that Article 80 of Schedule I of the Limitation 
Act govemed the case. [p. 576, col, 1.] 
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Lai V. Qaman, 139 p. R. distin- 
j^uisned. ’ 

Second appeal from the decree of the 
District Judge, Hoshiarpur, dated tlie 27th 
August 1915, reversing that of the Munsif 
First Class, Una, dated the 25th January 1915* 
decreeing the claim. ’ 

Bakhshi Tek Chaml, for the Appellants. 

Mr. (loknl Chaml Narang, for the Respond- 
ent. 

JUDGMENT. — The sole question for de- 
cision in this case is whether the rule of 
limitation applicable to the suit brought by 
the plaintiffs is that laid down in Article 
67 or that provided fcr by Article SO of 
the Limitation Act. I have read theregis- 
tered bond, dated the 9th January 1S97, 
on which the plaintiffs’ suit is based; and 
I am of opinion that it is Article SO of the 
Limitation Act that applies to the case, and 
not Article 67. Article 67 has to be read with 
Article 66, and both these Articles seem to 
me to apply to unregistered bonds: Article 
66 applies to a bond where a particular day is 
specified for payment and tiie limitation 
begins from the day so specified, wliereas 
Article 67 applies to a bond wliere no par- 
ticular day is specified and the period of 
limitation starts from the date on which 
the bond was executed. Neither of the.ce 
Articles can properly be applied to a bond 
like the one on which the present suit is 
based, which, though it does net specify 
a particular day for payment, yet in effect 
lays down that the money due on the bond 
is not payable on demand but is payable 
on a future date upon a certain contingency 
happening. The bond before us says that 
the money due upon it will be paid at the 
time of the payment of Rs. 2,6b0due on 
two mortgage-deeds, dated the 10th June 
1884 and the 28(h May 1888, respectively. 
It is admitted that the sum of Rs. 2,600 
due on the said mortgage-deeds was paid 
on the 5th June 1914; and I agree with 
the Munsif that since, according to the true 
construction of the bond, the money due on 
it could not be demanded by the plaintiffs 
before the sum of Rs. 2,600 was paid to 
them, fhe .^^tarting point for limitation for 
the present suit was 5th June 1914. In 
my opinion Article 80 of the Limitation 
Act applies to this case and the suit was 
within limitation. 


Bahadur Lai v. Gaman (l), which is relied 
on by the respondent’s Counsel, is distin- 
guishable from the present case, inasmuch as 
there the bond sued upon was an unregis- 
tered one to which, as pointed out by the 
learned Judges, the limitation of three years 
applied, and upon the true construction of 
le bond the obligor was not bound to 

at the time when the suit was brought 
by the obligee. 

I accept this appeal and setting aside the 
eciee of the District Judge restore that 
le ilunsif with costs throughout. 

(1) 139 P.R. 1889. Appeal accepted. 







^ I.V J. 

UNITKD PROVINCES. 

Rm-ExcE Petition No. 12 of 191,3-14 of 
G oRAKiiprii District. 

January 26, 1914 

rreseul-.~-i,h. Baillie, S. M , and 

Mr. Tweedy, J. M. 

BABBANMISIR and others— Plaintiffs— 

AppeLLAaNTS 

versus 

RAM LOCHAN— Defendant— Respondent 

Agra h„„„cy Ad (II ../igoi), .. HS-Landld L 
agrmAlumt parpose, nnvertel Into other uj- 
hjechnent, suit for— Jleincdy. 

A sub-tenant of an oceupancy holdinff erected a 

Held, that the fact that the land was not mar hold 
f lagiiciiUural purposes was no bar to eiectment 
under section o8 of the Tenancy Act. [p. 577, cl? ] ] 

Second appeal from the order of the 

Comnitsstoner, Gorakhpur Division, dated the 

th September 1913, reversing that of the 

Assistant Collector, Gorakhpur District, in 

leUr of”i9or‘"''"‘ 

JUDGMENT. 

liVEEDV, J. 'M— (January 19, 1914).— The 
Commissioner’s view seems to me incorrect. 

1 he evidence clearly shows that the ap- 
pellant, an occupancy tenant, let these two 
plots as agricultnral land for agricultural 
purposes to the re.spondent in 1314. He 
cultivated for three years but during the kst 
three years the fields have been nncnlti- 

vated ind the defendant-respondent has 
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constructed an enclosure called a chardiwai'i 
and another for feeding cattle. He is only 
a sub-tenant and has no right to resist 
ejectment because of his illegal and 
unauthorised action. The opinion of the 
-Commissioner that in a case like this 
the landlord’s only remedy is under section 
57 (b) and that as he has not availed 
himself of it within a year, ejectment is 
barred, seems to me erroneous. The land 
wasie^ for agricultural purposes and, therefore, 
the fact that it is not now held for such 
purposes does not affect the issue. I 
would decree the appeal with costs and 
restore the finding of the Assistant Collector. 

Baillie, S. M. — I concur. 

Appeal allowed. 


CALOQTTA HIGH COURT. 
Appeals from Appellate Decrees Nos. 3495 

AND 3748 OP 1913. 

January 14, 1916. 

Present;— Mr. Justice 1). Ohatterjee and 
Mr. Justice Beachcroft. 
MOHAMEl) ALt AND OTHERS— Defendants 

— Appellants 


versus 

JNANADA SUNDARl CHOWDHARANr 


—Plaintiff— Respo.vdent. 


OccupiDicy holding^ mn’fran’Sferable, transfer of — 
Co-sharer landlord recognising transfer of his shore of 
non-transferahle occupancy koldingyeffect of-Co-shaicrs, 
other, right of. 

One co-sliaver landlord can recognise a transfer of 
a non-transferable occupancy holding in respect of his 
own share, althougli such a recognition is not in 
any way binding upon the other co-sharers and 
may not as such prevent the other co-sharers from 
effecting a sub-division of the holding, [p. 579, col. 1.] 

. Appeals against the decrees of the Officiat- 
ing Sub-Judge, Mymensingh, dated the 30th 
June 1913, reversing those of the Munsif, 
First Court, Mymensingh, dated the 15th 
April 1912. 

FACTS.- The rai^ai of a non-transferable 
occupancy holding sold his holding to several 
persons without the consent of the landlords. 
Some of these transferees, who were in posses- 
sion of separate plots of the holding, paid rent 
and the, rent was accepted by the tahsildar of 
some of the co-sharer landlords. One of the 
questions that arose for decision in the second 
?appeal, was what was the legal effect of the 


acceptance of the rent as regards the trans- 

Jerees who paid -the rent. 

i-o Gkandra. .for the 




Appellants. —The landlord’.s accepted 
the rent paid by the transferees. This was 
entered in the landlord's papers, were 

granted for tlieia and the landlord apparently 
used the money realised from the transferees 
as rent. The landlord cannot now say that 
he is not bound by the act of the tahsildar 
in accepting the rent. It is admitted that 
this tahsildar was making settlement of 
lands with many other tenants with the nail's 
assent; the landlord did not put a stop to this. 
He by his conduct held out the tahsildar 
as having authority to make settlement, and 
if the defendants, bona fide believing that the 
tahsddar had power to make .settlement, 
paid rent to him and thereby obtained his 
recognition of the transfer of the holding in 
their favour, the landlord would be estopped 
under section 237 of the Contract Act from 
getting rid of the recognition or settlement 
by the tahsildar. It cannot be disputed 
that recognition of a transfer which is 
absolutely void, made by the landlord or 
his man, is a fresh settlement with the 
transferee. The landlord also ratified the 
act of the tahsildar, inasmuch as the 
rent accepted by the tahsildar was credited 
to the landlord and the landlord did not 
refuse to accept it. The papers of the 
landlord showed that rents were realised 
from these transferees and the landlord 
could not be heard to say that he did not 
know of the facts relating to the realisation 
of the rent. If he ratified the act of the 
tahsildar, supposing it to have been 
unauthorised, he must be held to have 
ratified the whole transaction, i. e., the accept- 
ance of the rent and the recognition of the 
transfer. The lower Appellate Court has 
held that even assuming that the tahsildar 
had power to make settlement or recogni- 
tion of transfer, he could not make a sub- 
division of the tenancy. But I submit what 
was done was not sub-division of the tenancy. 
The old tenant abandoned the holding and 
thereupon persons who were in possession 
of the holding as transferees were recognised 
by the tahsildar, so each one of them became 
a separate tenant of the parcel of the 
holding he was m possession of. Sub-division 
of a tenancy means that the tenancy 
subsists and it is sub-divided, but here the 
old tenancy was at an end and new 
tenancies, separate from each other, were 
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created in respect of the lands of the old 
tenancy. It is said that the settlement, if 
any, was made by the agent of a cn-sharer 
landloid and, therefore, it wa-s invalid and 
the case u ported as Kat^er Bahhsh v. Jioiii 
^tanihija Das (1) has been relied upon. 
With all respect to the learned Judges who 
decided that case, I submit the decision is 
not sound law. Referred to Hosseiu Mahomed 

Fakir Mahomed (2). 

Babu Chandra Ranta Ghosh Jov the Respond- 
0nt.— The receipt which was granted was 
not in the prescribed form, hence no counter- 
foils of the receipts were kept, sti it cannot 
be said that the landlord had actual or con- 
structive knowledge of the realisation of 
rent. 

[D. CHArrEnJtE, J.— Do you rely upon 
the decision reported as Knder Bahhsh v. 

Bam Manikya Das (1)?] 

I need not rely upon that but I rely upon 
the findings of the lower Appellate Court. 
It has been found that the fah^ldar had 
no authority to make settlement. The 
very name ''iahsildar' signifies that his 
duty was to make tahsil or collection of 

rents. 

[D. CHATrERJuE, J.— In one of the cases 
the settlement was made under the orders 
of the naih, and nazar was accepted and 

credited to the landlord.] 

Then the question might arise, whether 
the naib had authority to make settlement. 
His business is to manage tbe property as 
it is and not to settle or unsettle lands. But 
this is not a case of mere settlement but of 
sub-division of a tenancy. No sub-division 
could be made without the consent of the 
landlord in writing. This is a case from 
Eastern Bengal and there is a difference in 
the provisions of section 88 Bengal 
Tenancy Act, as regards Eastern Bengal. 
In Eastern Bengal sub division of a 
tenancy cannot be made with tbe consent 
of the agent. 

[D. CuAT'i’EKJEE, J.— Suppose a portion of 
a holding is sold and the landlord re- 
cognises the purchaser of the portion, would 
not this be a good settlement with the 
purchaser?] 

This would be so if the old tenant gives his 
consent. 

n) 19 lud. Cas. 395. 

(2) 4 lad. Cas. HO-, 10 C. U J, 618 at p. 622. 


[D. Chatterjre, j.— T he recognition of the 
purchaser would he to the benefit of the 
old tenant as otharwise he would remain 
liable for the whole rent, nrtwithstanding 
the trai:sfer of a portion of the holding]. 

The landlord might do it, but his naib or 
manager could not do it without the written 
consent of the landlord. In E isiern Bengal 
ofificers of tbe landlord used to make such 
settlements in an underhand manner and, 
therefore, there is now the provision in 
section 88, Bengal Tenancy Act, under which 
agents of the landlord would not have any 
such power. 

Babu Bajendra Chandra Guha was heard 
in reply. 

JUDGMENT.— The learned Subordinate 
Judge has evidently made a confusion of the 
two cases. They were tried together. In 
Appeal No. 8748 a question was raised as 
to a settlement by a co-sharer mnHk in 
respect of his share. In Appeal No. 3495 a 
question was raised as to a settlement by 
the plaintiff’s own agent. The learned 
Subordinate Judge, however, says: The de- 
fendants’ case is that they were recognised 
as tenants by the co-sharer landlords' tuhsiU 
dar. This is not so in both cases.” The 
.settlement in Appeal No. 874o is said to 
have been made by the co-sharer landlords* 
tahsildar in the presence of his naib and 
under his direction and the premium paid 
is said to have been entered in the zemindar's 
papers. That would not be a settlement by 
tahsildar. The learned Subordinate Judge 
then says:— “As no tahsildar had any 
authority to recognise any sub-division of 
the holding, the receipt of rent by any 
tahsildar, if true, cannot give validity to 
the transfer.” That may be so. A 
tahsildar or even a naib may not have 
a right of sub division without the land- 
lord’s consent, but the simple fact of tbe 
agent not being entitled to effect a sub- 
division would not invalidate the recogni- 
tion by the co-sharers. The learned Judge 
is also under the erroneous impression 
that the recognition of the transfer by 
a co-.slmrer landlord is not valid even 
to the extent of his share. There is nothing 
in law to prevent one co-sharer landlord 
from recognising a transfer in respect of 
his own share, althongh such a recognition 
is not in any way binding upon other 
oo-sLarers and may not as such prevent 
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other cn-sharera fr^m effecting a sub-dlvlsion 
of the holdinff. Both these cases raised a 
question of separate settlement in favour 
of the transferees and the Court mast 
consider the question of settlement laised 
by the defendant in each case. In deter- 
mining the question the Court will have 
to see who made the settlement or the 
recognition, whether he had any attthority 
to do so and whether the zemindar directly 
or indirectly acted upon such recognition. 
Unless these questions are considered it 
is not possible to make a proper decree in 
this case. 

The judgments and decrees of the 
lower Appellate Court are, therefore, set 
aside and the cases sent back to that 
Court for decision in accordance with 
law. 

Costs to abide the result. 

Decrees set aside; Gases remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1708 of 19*4. 

December 8, 1915. 

Preseni:— Ju'stice Sir William Ayling,KT., and 
Mr. Justice Abdur Rahim. 

DEVIBHASHYAM VENKANNA, minor, 

Paternal Grandmother and Gcardian 
LACHAMMA— Defendant No. 

— Appellant 
versus 

PEDDINTI VENI^ATARAMANAYYA and 
another — Plaintiff and Defendant No. 1 

— Rbsiondents. 

Civil Procedure Code ( Act V of IPOSj, 0. XLf, r. 22, 
cl. (4) — Appeal dismissed as time-harred — Respondent, 
whether entitled to be heard on rross-ohjections. 

Per Abdur Rahim, J,lAyhng, J, dubitante.) — A 
respondent filing a memorandum of objections 
within time is entitled to he heard on it 
even if the appeal in which it was filed is dis* 
missed as being presented out of time. [p. 5h0, 
col 1.] 

An appeal thus dismissed should be treated as one 
dismissed upon hearing for the purpose of hearing 
the memorandum of objections, though it dues not 
come exactly within the scope of clause ^4) of rule 
22 of Order Xtl. [p 580, col. i.] 

Biridugadda Venkadu v. Receiver of Nidndavcle and 
Medur Eatutes, 30 Ind. Cas. 832; (1915) M. W. N. 792, 
followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
q!. Rajahmnndry, in Appeal Suit No. 210 of 

1913 (Referred Appeal Suit No, 89 of 1913, 


oa the file of the DIritricc Court of Goda* 
verij, preforreJ a^jaiiist that of the Distinct 
Munsif of Raj.ilimuud^'y, in Original Suit 
No. G7 ci i9U. 

Mr. 0). Rao fiU' ^h\ T. rrakasain,ioi' 
the AopGliaiii. 


Mr. B. Boinayya, for the .Respondents. 

JUDGMENT. 

Abdou Rahim, J. — There has been a delay 
of 34 day.< in the presentation of this ap- 
peal, and the affidavit filed on behalf of 
the appellant does not account for the greater 
portion of that delay. The appeal is dis- 
missed with costs. 

The next question is whether we can 
hear the memorandum of objections, whi^h 
was tiled within one month from the tiling 
of the appeal as required by law. The 
question depends upon tlie construction of 
Order XLI, rule of the new Codecor- 
responding to section 561 of the old Code'^ 
The new Code has made certain alterations 
in the law with respect to the hearing of 
the memorandum of objections. It provides 
by clause 4 that even if the original appeal 
is withdrawn or dismissed for default, the 
objections tiled may nevertheless be heard 
and determined. But it does not say in so 
many words, at leavst so far as that clause 
is concerned, what will happen if the ap- 
peal is dismissed on the ground that it was 
filed after the expiry of the time allowed 
by law. 

The question cameuprecenflyforconsiderar 
tion before Coutts Trotter and Kumaraswami 
Sa.etri, JJ., in Biridugadda Venkadu v Receiver 
of Nidndavole and Medur Edates (1). Tliey 
have held that the memorandum of ohjectimis 
filed in circumstances similar to this case 
should be heard, though they have re- 
frained from expressing any definite opinion 
on the general question involved. I am in- 
clined to take the view that the memo- 
randum of objections can he heard. 1 treat 
a case like this, where the appeal has 
failed or rather has been dismissed because 
it was filed out of time, as being dismissed 
upon hearing, distinguishing it from the 
case where it is not heard at all, being 
withdrawn or dismissed for default. Cases 


(1) 30 Ind. Oas. 832: (1915) M. W. N, 792. 
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of withdrawal or dismissal for default are 
expressly provided for in clause 4, 
because it has been the relief under the 
old Code that in such cases the memoran- 
dum of objections fails ipso facto. I think 
the case of dismissal of an appeal filed out 
of time stands on a different footing and 
is very similar to the dismissal of a suit 
on the ground of limitation, and must be 
taken to be covered by clause 1 of rule 22, 
Order XLI. That is to say, the respondent 
in spite of the dismissal of the appeal 
because of limi’ation is entitled to have 
liis cross-objections heard, if it was filed 
Avithin one month of the filing of the ap- 
peal. That has been done in this case. 
Unless the Code lays down otherwise, I 
should say the respondent is entitled to 
have his objections heard. Having lieard 
the objections on the merits, I think, how- 
ever, that the memorandum of objections 
must be dismissed. It relates only to the ques- 
tion of costs and the Suboidinate Judge 
appear.s to me to have exercised sound dis- 
cretion in allowing part of the costs against 

the 1st defendant. At any rate, I am not 
prepared to say that there was no justi- 
fication for the exercise of his discretion. 
He had a discretion and there were cir- 
cumstances calling for the exercise of that 
discretion. The memorandum of objections 
is dismissed with ccst.s. 

AVLiEU, J.— As regards the preliminary 
question whether the respondent is entitled 
to have his memorandum of objections beard 
and determined, 1 am bound to say that 
my mind is not altogether free from doubt. 
The case to which we liave been referred, 
Bmdngadthi Venkadu v. Receiver of Nida- 
davole and Medur Estate (1), is certainly 
indistinguishable from the present one. But 
1 feel somewhat pressed by the wording 
of clause 4 of Order XLI, rule 22, which 
so far as their judgment shows, was not 
considered by the learned Judges in that 
case. I find it unnecessary to say more as 
in the present case, 1 entirely agree with 
my learned brother that the memorandum 
of objections is one which should be dis- 
missed on its merits. 

I concur in tbe order proposed by my 
learned brother. 

Appeal and viemorandum 
of uhjcctwns dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Order No. 163 

OF 1913. 

August 12, 1915. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Newbould. 

PUNIT NARAYAN SINGH and others— 
Decree-holder — Appellants 

versus 

RAJKUMARI GODABARI KOKRI and 

another - Defendants— Respondents. 

Hmd>i Lato-Widow-Esfafe-Decrce agahist widow, 

when hinds estate—Tesf. . . . e i i 

Where a suit against a female heir is founded 

upon a purely per.sonal debt or coutraet of her own, 
the decree can only be against her own personal pro- 
perty and a sale in execution of such a decree can 
oulv^ convev lier own interest in the property, [p. 581, 

But in order tiiat a decree may operate against 
the estate, the suit must be so framed as to show 
that it is not merely a personal demand upon the 
female in possession, but that it is intended to bind 
the entire estate and the interests of all those Avho 

come after her [p 581, cols. I & 2.] 

The test is not merely whether the female heir 
could liave been sued, but whetlier she Avas in fact 
sued, in a representative capacity. If the rever- 
sioners be j''ined as parties, the fact Avould afford 
clear indication that the creditor intends to make 
the inheritance liable and not to restrict his remedy 
to the qualified interest of the female heir. But it 
is not essential that tbe reversioners should bo joined; 
the frame of the suit, the judgment and decree 
may shoAv timt the proceeding is not against the 
female heir personally but against lier as the 
representative of the estate of tlie last full owner, 
[p. 581 ,col. 2.] 

Appeal against tbe order of the Subordinate 
Judge, Gya, dated the 15th March 1913. 

Babus Mahendra Nath Ray, Gonesdul Singh 
and Sheonandan Roy, for tbe Appellants. 

Babus Dwnrhi Nath Chakrabarti and 
Chandra Sekhar Prosnd Singh, for the Re- 
spondents. 

JUDGMENT. 

Mookerjee, J.— This is an appeal by the 

decree- holders against an order which decides 
tbattheyare not entitled, in execution of a 
decree for money obtained by them against 
Rani Sundar Koer on the 10th May, 1911, to 
proceed against the estate of her husband, 
now in the hands of his two daughters. The 
facts material for the determination of this 
question are not in controversy. On the 20th 
February, 1903, Rani Sundar Koer executed 
a usufructuary mortgage in favour of Punit 

Narain Singh for a loan of Rs. 25,000. The 
mortgagee paid Rs. 1,500 in cash and retained 
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the balance for payment of a decree obtained 
by one Baldeo Lai against the mortgagor on 
the 18th February, 1903. The usufructuary 
mortgagee was subsequently deprived of 
possession of the hypothecated properties as 
the result of a dispute between the mortgagor 
and her brother-in-law, which culminated in 
the Court of Wards taking charge of the 
entire estate. The usufructuary mortgagee 
was consequently driven to institute a suit on 
the 2nd January, 1911, against the mortgagor 
Rani Sundar Koer for recovery of the money 
advanced by him. He claimed only Rs. 17, 5 .0 
as the principal amount, namely, Rs. 1,500 
paid in cash to the lady and Rs. 16,000 paid to 
the decree-holder, Baldeo Lai, in satisfaction 
of his claim. On the lOHi May, 1911, the 
mortgagor confessed judgment and a decree 
was made against her for the amount claimed 
together with interest and costs. Before this 
decree could be executed Rani Sundar Koer 
died on the 27th March, 1912. Execution was 
then talen out against such portion of the 
estate of the husband as had come into the 
hands of his two daughters by virtue of his 
testamentary disposition. Tlie terms of this 
disposition are not known to the Court as the 
Will mentioned is not on the record. The 
daughters contended that the decree obtained 
against their mother could not be executed 
against the estate of their father, which, upon 
her death, had passed into their hands. The 
Subordinate Judge has given effect to this 
objection and has dismissed the application 
for execution as against the daughters. We 
have been invited by the decree holders to 
hold that this view is erroneous. 

The principle applicable to cases of this 

description is well settled. Where a .suit 

against a female heir is founded upon a purely 

personal debt or contract of her own, the 

decree can only be against her own personal 

property and a sale in execution of such a 

decree can only convey her own interest in 

the property: Jugal Kishore v. Jotindra Mo/iim 

Tagore (l). The position is different when' 

the foundation of tlie decree .is a . liability 

which might bind tlie estate j'n the hands of 

the reversioners. But iir order that tire 

• # 

decree may operate against the e.state, the 
suit must be so framed as to show that it is 
not merely a personal demand upon the 
female in possession, but that it is intended 


to bind tlie entire estate and the interests of 

all tlid.se who come after her. The reason 

is obvious. Althougli in a suit brought to 

recover or charge an estate of which a Hindu 

female i.s the proprietress she will as 

defendant represent and protect the estate, 

as well in rosficct of her own ns of the 

reversionary interest, still, and on thi.s very 

account, the plaintiff is bound to give 

notice that lie is setddng so large a 

remedy, in order to put those who may 

be ultimately affected upon their guard 

and to enable them to protect themselves. 

If the suit is so framed as only to claim a 

personal decree against the lieires.s, the 

decree can only be executed against the 

female holder personally and against her 

limited interest in the land, notwithstanding 

that the debt was one which might have 

been enforced against the estate in a suit 

properly framed for that purpose : Nugender- 

chunder Qhnse v. Sreeninfh/ Kauiinee Donsee 

(2); Baijun Doohei/ v. B)ij Bhookun Lall 

Aivmii (3). The test consequently is not 

merely whether the female heir could 

have been sued, but whether she was 

in fact sued, in a representative capacity. 

If the reversioners have been joined as 

parties, that fact would afford clear 

indication that the creditor in ended to 

make the inheritance liable and not to 

restrict his remedy to the qualified interest 

of the female heir : Nugenderchnuder Ghose 

V. SyeemuBij Kamtnee Dossee (2); Mohima 

Chunder Boy Chowdhry v. Ham Kishore Achar- 

jee Chowdhry (4); Srinath Vass v. Han Pada 

Mitter (o); Bhagirathi Dass v. Balesuar 

Ba'.arti (6); Bameswar Mandal v. Provahati 

Behi (7). But it is not essential that the 

reversioners should be joined; the frame of 

the suit, the judgment and the decree may 

show that the proceeding was not against 

the female heir personally but against 

heras the representative of the estate of the 

last full owner: Jugal Kishore v. JotindraMohun 

Tagore (1); Court of v. Maharaja Coomar 

haviuput Singh (8); Ram Lai Shookool v. 

(2) 11 M.J. A ’241; 8 W. R. (P. C.) 17; 2 Suth. P. 

C. J. 77; 2 Sar. P. C. J. 275. 

(A) 2 1. A. 275; 1 C. 133; 24 W. R. 306. 

(4) 15 B. L. R. 142; 23 W. R. 174. 

(5) 3 C. W. N. 637. 

(6) 19 Ind. Cas. 686; 17 C. W. N. 877; 41 C. C9; 19 
C. L. J. 15.5. 

(7) 25 Ind. Cas. fi4; 19 C. W. N. 313; 20 C. L. J. 2h 
(81 14 M. I. A. 605; 10 B. L. R. (P. C.) 29^ 17 W. 

R. 459; 2 Suth. P. C. J. 575; 3 Sar P. C. J, 117, 


(1) 111. A. 66; IOC. 985. 
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Al'h(y Charan M7tfer (9); Foy Jiadha Kissenv. 
.]Sou)utnn LallilO); Bro]u Sath I al v. Jagges- 
tear bugchi (11); Kuh Muyee Dossee v. brosunno 
^nrniii Chnwdhry (12); Ri-do Behari ^''ahoy v. 
Jj'iJiiB'iunath f'ras(id(Vi)\ Birem'arDas Dey v. 
hamnl K mar Jiutt (l‘<); Mohamed ^adut Ali 
Hard ."mdari Df-bya (15); Trilockan 
Hazra v. Bakkheshrar (Di); Ramestvar Mandal 
V. J’rovahnii Debt (7): Veeiabadra Aiyir 
V. Marjtgnudas Nachiar (17). Tested in 
the light of tliese principles, what is 
the prsition of the decree-holders in the case 
before us? There is no indication whatever 
that in the suit for recovery of the money, 
they intended to obtain a decree which w'ould 
operate against the inheritance. The claim 
was in form personally against the widow. 
The decree on the face of it was personally 
against her. That decree cannot after her 
death be executed against the estate of her 
husband in the hands of his dauehters who 
have taken it under his testamentary disposi- 
tion, In this view, it is needless to determine 
whether the loan was in whole or in part for 
purposes which made it binding upon the 
reversionary heirs to the estate of her hus- 
band. 

The result is that the order of the Sub- 
ordinate Judge is atGrraed and this appeal 
dismissed with costs. We assess the hearing 
fee at five gold moktirs. 

Appeal d smissed. 

(9) 7 C. W. N. G19. 

(10) CC. L. J 490 

(11) J Ind.Cas. 62;9C. L. J.346. 

(12) 6 W. R. 304. 

(13) IbW. R.49;7B. L.R.213. 

(14) 16 Ind. Cqs. **375 17 C. W. N. 337. 

(If)) 15 Ind. Cas. 3)1; 10 C. W. N. 1071. 

(16) 14 Ind. Cas. 839; 15 C. L. J. 423. 

(17) 8 Ind. Cas. 1072; (1910) M- W. N. 799; £4 M. 
188; 9 M. L.T. 235; 21 M. L. J. 320. 
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note eacnled outside British India, necessity oj stamjp- 
ing— Promissory nott, admmihdity oj, in evidence^ 
Ilegotiahle Ituftrnments Act (XXPJ oj 1H8 Ij, 13, 64 
^Negotiability, how far essential to make aii instrument 
vromissonj note— Promissory note, maker ojy tiahility 
of, when uotpnrpornog to sign in a representative cha- 
rnetcr-Presenimeni, when necessary- Holder, right of, 
to f U hack on original con^idcration^-CotUitraction of 

document^Intention of parlies. j, 

A promissory note not executed m British India 
is not compulsorily stampable under the Stamp Act 
but is chargeable only when presented, paid or 
negotiated in Britisu India. lP- col. P- tSo, 
col. l.j 

J/nftomrtl Ron-Hian v. Mahomed Hnsin Rmvthan, 

22 M. 337; 9 M. L. J. 135, referred to. 

A promissory note executed outside British India 
is admissible in evidonco, even if unstamped, [p- 

085, col 1.] . 

Semblc. — Judgments in English cases bearing op 
the definition of pro. note contained in the Eng.ish 
Stamp Acts of lo7U and 1891 must be applied with 
discrimination in India, for that definition is wide 
enough to include almost every document that 
contains a promise to pay. [p. 5o3, cols. & 2.J 

Mortgage Insurance Corporation v. Inland Revenue 
Commissioners, ( bHH) 21 Q. B. L). 352; o7 L- J. Q- B, 
630: 36 \V. R. 833; British India Steam Navigation Co. 
y. Inland Revenue Commmioners, (1881) 7 Q B. D. 
165; 50 L. J. Q. B. 617; 44 L. T. 378; 29 W. R 
6 0; Speyer Brothers v. Commissioners of inland 
Revenue, U»07) . K B. 246; 76 L. J. K. B. IbU; 96 L. 
T. 70; 23 T. L. R. 145, referred to 

^ * 

Neither iu England nor in India is the definition of 
a pro.nute luniied to an iu^tni.iicnt ttiat is negoti- 
able uccordiug lu mercantile usage. An instrument 
may be a pru-note without being negotiable. ‘J be 
test IS nut mercantile usage, but the terms of the 
.statutory delii.ition. [p, 5b3, col. 2; p. 584, col. J.] 

Mortgage Inswi'ance Corporation v. Commissioiiei's of 
Inland Revenue, (1888) iU Q. B. D. 645, referred to. 

Section 64 of the Negotiable Instruments Act 
makes presentment of a pro-note u necessary condition 
only when it is sought to make liable parties other 
than the maker, [p. 684, col. 2.] 

Ardeshir Sorahslm Moos V. Khushaldas Qokuldas, 10 
Bom. L. R. 268; 32 B. 247; referred to. 

When a pro-note is not given independently of 
the transaction of loan the plaintiff cannot fall 
back and sue on the original consideration. His suit 
must be based on the pro-note. [p 584, col. 2.] 

Krishna Karaijan Parkhi v. Rajinal Manikchand 
Marwadi, 2 Horn. L. R. 6; 24 B. 36 *, referred to. 

A maker of a pro-noto who does not purport to 
have signed it in a representative capacity renders 
bim&clf personally liable on the same. [p. 685, col. i.] 

Issur Singh v. Bergamann, 30 0. 627, referred to. 

?er Boyd, A. J. C-— Intention of parties is an 
element to be taken into account in considering what 
is the nature of a document, [p 686, col. 2 ] 

Yeo V. Batce, 33 W. R. 739; 53 U 'l\ K. (n. s.) 126; 
Mortgage Insurance Corporation v. CommissiOHeru of 
Inland Revenue, (188 1 2l Q B. D. 352; 57 L. J. B. 
630; 36 W. U. 833, referred to, 



INDUN OASES. 


Vol. XXXII] 

RAMSING t'. PARUMAL. 

Appeal against the decree of the District 
Judge, Sukkor. 

Mr. Bupckand Bilatom^ for the Appellant. 
Mr. Dipchand T. Ojha^ for Respondent 

No. 1. 

Mr. Kahmal Pahlumal^ for Respondent 

No. 2. 

JUDGMENT. 

Pratt, J. C. — The plaintitf*.sued to recover 
a sura of money lent to the first defendant 
(tut of British India and re-payable at Shikar- 
pur. In the plaint he said that the agree- 
ment of loan had been reduced to writing. 
Paragraph 5 of the plaint is as follows: — 

*'The plaintiff demanded from the defend- 
ant No 1 four thousand Surabs deposited 
by him. But the defendant No. I could not 
pay the money at that time and said: I 
shall pay you, i. c., the plaintiff, the aforesaid 
four thousand Sumbs with interest at 
Shikarpur.’ As regards that the defendant 
No. 1 has also executed such agreement in 
his handwriting in favour of plaintiff in a 
handi which is herewith filed. The defendant 
No. I executed such agreement at Kashgar 
on I2th July 1907.” 

The second defendant was joined, as he is the 
.son of the first defendant, in order to make him 
liable to the extent of the joint family pro- 
perty in his possession. 

The main defence was that the money was 
lent not to the first defendant, but to a part- 
nership of which plaintiif and defendant No. 
1 were partners and that that partnership 
having terminated plaintiff only was entitled 
to an account. 

The lower Court found that the agreement 
recorded in plaintiff’s bauli was a promissory 
note and that being unstamped it was not 
admissible in evidence. The Judge also 
gave a finding on the evidence that the per- 
sonal loan was not proved. 

The first issue that arises is whether the 
entry in plaintiff’s book is a promissory 
note. 

The entry is as follows: 

' Lekha vahi (account bonk) 

May Sri Ganesh (elephant faced deity) 
help; 

An account opened by Paman Khialdasani 
Makhijo with Bhai R^mlal Begsingani 


5.^8 


Makhija at Kashgar, Kliatan Khatai territory 
in iOb-t. 

Credit Debit 

4000 Mni AJihar S"J 2 Sarnhaf 
1904 

Russian gold ^umbs four 
thousand agreed to 1)C paid 
witli interest at the eight annas 
per cent, at •Sliikarpur—Hand- 
writing of Paman Makhijo’’ 

Mr. Rupcliand contends that thi> is not a 
promissory note and cites the case of 
lusirance Corporafion v. Comuin^sioueis of 
Inland Revenue (1) for the proposition that 
the Court must consider what the document 
is in the common acceptation of men 
of business. Judgments in English ca^es 
bearing on the demiti »n of pro-note contain- 
ed in the English Stamp Acts of 1870 and 
1891 must be applied with discrimination in 
India for that definition is wide to include 
almost every document that contains a promise 
to pay. It was, therefore, necessary for the 
Courts to place limitations on the definition 
and here is a line of cases, including the one 
cited, in which tlii.s lias been done. The 
Courts had to consider whether the documents 
were promissory notes or something more 
than promissory notes, e.g.,& pro-note or a 
debenture in British- India Steam Kavifiation 
Co. V. Inland Revenue Coumissioners (2); a 
pro-note or a policy of insurance in Morfgagp 
Insurance Corporation v. Inland Revenue Com- 
missioners (3/ and a pro-note or a marketable 
security in Speyer Brothers v. Commissiwiers 
of Inland Rfvenue (4). In nil these cases the 
Courts had to consider whether the document 
was a pro-note or .something more than a 
pro-note and in making this distinction the 
Courts considered in what light a merchant 
would regard the instrument. But neitlier in 
England nor in -India is the definition of a 
pro-note limited to an instrument that is 
negotiable according to mercantile usage. 

There was no definition of a promissory 
note in the Stamp Act of 1879 but when the 
present Stamp Act was enacted, the Legisla- 

(1) (18^8) >'OQ. B. D. fits. 

'. 2 ) ) 7 y. B. D 165; oO L. J. Q B. 517; 44 L. 

T. 378; CO W. R. 610 

:3' 8y 21 Q. B. D. 352; 57 L. T. Q. B. 630; 36 
W. R. 8.33. 

(4) (lfi07) 1 K. B 246; 76 h. J. K. B, 186; 96 h. T, 
70; 23 T. L. R. 15?. 
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tnre was careful to avoid the English defini- 
tion and adopted that given in section 4 of 
the Negotiable Instruments Act merely adding 
thereto undertakings to pay on certain speci- 
fied conditions. 

Now tlie definition of pro-note in section 4 
includes instruments that are not negotiable, 
for a pro-note does not become negotiable 
unless it is expressed in the form prescribed 
by section 13; and of course conditional under- 
takings under the extension to the definition 
enacted by the Stamp Act would not be 
negotiable. 

It follows,therefore,that an instrument may 
be a pro-note although it would not pass 
current as such among .merchants and the 
test is not mercantile usage as has been 
suggested, hut tlio terras of the statutory 
definition. 

Now 10 turn to the document that is the 
basis of tins suit. There are no conditions 
in it and it is signed by the maker. The 
only question, therefore, is whether the words 
used amount to an undertaking to pay. The 
words are agreed to be paid. This seems 
to me as “it is agreed by me to pay” or it is 
promised by me to pay” or I promise to pay. 
There is no distinction between I agree 
to pay” and *'l promise to pay”. In Smifh 
V. Dean (b) the words on the day of the 
transfer of the license I agree to pay you^ the 
sum of twenty pounds” were lield to constitute 
a ^ro-note. In my opinion the writing in 
thiscaseis a pro-note. 

It is contended that it is an agreement. 
It is true that every promissory note is an 
agreement; for a promise is an agreement — 
Section 2 (e), Indian Contract Act; and a 
promissory note like a bond is a special form 
of agreement. The question then is wliether 
it is chargeable under the general class of 
agreements not otherwi.se provided for under 
Article 5 (c) or as a particular form of agree- 
ment, f.e., a promissory note under Article 
49. The answer depends upon the matter in 
the writing in excess of that included in 
the definition. If this exce.'^s matter is mere 
surplusage, it does not alter the character of 
the document and it is a pro-note. An in- 
.stanre of this i.s the case of Karitpthappa 
licnth' n y. Baoa Moideen Sdhh (6). But if 
the exce.'s matteis are terms and conditions 

(5) (1900) 69 L. J. Q. 11. 331; 81 L. T. Vo.'i. 

(6) 12 Ind, C'ns. -542; 33 M. 370; (191 1) 2 M/\\ . N. 
360; 10 M, L. T. .731,24 M. h. J. 513. 


which alter the substantial character of 
the document it is then an agreement or 
something else, but no longer a pro-note. This 

was expressed by Bindley, L. J., in the Mort~ 
gage Insurance Corporation v. Commismr.ers <J 
Inland Bevenne (3) in the iollowing words: I 
abso think that ‘containing a promise to pay’ 
must mean that that is the substance of the 
document, the whole contents; it cannot mean 
containing a promise to pay forming one of a 
number of stipulations.” But in the writing 
before us there is no matter — no conditions or 
stipulations— in excess of the bare agreement 
of undertaking to pay. I feel no doubt, 
therefore, that it is chargeable as a pro-note 

and not as an agreement. 

It is next argued that the writing is 
an acknowledgment which may be disregard- 
ed and the suit based on the original 
tran.saction of loan. But it is not an 
acknowledgment of an existing liability but 
a promise to pay. Moreover, the provision 
as to future intere.st takes it out of the 
definition of acknowledgment contained in 
the Stamp Act. Lnxumibai v. Ganesh 
Eaghnnath (7) and Mnlchand Lala v. Kashi- 
hnlla Biswas (8). 

It is next contended that even admit- 
ting the writing is a pro-note the plaintiff 
may disregard it and sue on the original 
consideration. This would be so if the note 
were given independently of the transac- 
tion of loan. Krishna ji Narayan Varhhi 
V. Bajmal Manikchand Marwadi (9). But 
here the pro- note itself is the agreement 
of loan as is shown by the paragraph 
quoted from the plaint, the suit must be 
based on the pro-note and the pro-note 
mu!^t be proved. Section 91, Indian 
Evidence Act, and particularly illustration 
( 6 ). 

But although I have come to the 
conclusion that the entry in plaintiff’s 
book is a pro-note and that the suit is 
and must be based on it. T do not think 
the lower Court was right in thinking . 
that it was chargeable with duty and 
excluding it from evidence for want of 
stamp. The pro-note was made out of India 
and duty is chargeable under sections 

3 and 19 only when the note is presented, 

l7) 25 B 373; 2 Bom. L. R. 113?. 

(8) .3.5 C. Ill; )1 C W. N. 1'20. 

(9) 24 B. 360; 2 Bom. L. R. 2.5. 

(10) 22 M 337i9M. L. J. 135. 
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paid or negotiated in British India. As 
none of the.se events liave happened no duty 
i.s chargeable on the note, and it is, there- 
fore, not excluded by section 35. lhi.s was 
so decided in the similar case of Maho- 
med J^owtlwn V. Mahomed Husin Rowthau (10). 
Mr. Dipchand app ars to argue that it was 
the duty of the plaintiff to pre.sent the 
nnte for payment. But section 01 of the 
Negotiable Instrumenls Act makes present- 
ment a necessary condition only when it is 
sought to make liable parties other than 
the maker. There are no such parties 
here for the note has not been endorsed 
and is not negoHable. The maker is the 
principal debtor and he is liable to the 

holder irrespective of presentment. Ardesmi' 

Sorahdia Moosw Khiishahhis Cfoknldas 

The pro-note i.s, therefore, admissible in 
evidence and the only question that remains 
is whether it was for money lent to the 
first defendant or for money lent, to the 
partnership. But if it was for mcney 
lent to the partnership, it was quite easy 
for defendant to have protected himself by 
signing as manager or agent of the 
partnership. There is no sati.sfactmy ex- 
planation as to why he did not do .so. 
Moreover as said by Sale, J., in Issnr Singh v. 
Bei-ffmawn (T2), “the object of a promiss-ory 
note is to show that the particular transaction 
represented by the note is a separate 
transaction, and it is intended that the 
remedies in reJ^pect of that transaction 
should be separately pursued.” And on the 
facts I agree with my learned colleague 
that the advance was an advance to the 
defendant No. 1 personally. Defendant 
No. 2 is his son- and as no partition 
has been proved he is liable to the 
extent of the joint family property, if any, in 
his posses.sion. 

I would, therefore, reverse the decree of 
the lower Court and decree plaintiff’s suit 
as proposed by my learned colleague. 

Boyd, A. J. C. — This is a suit to 
recover money said to have been lent by 
plaintiff to defendant No. 1 in Russian terri- 
tory. Defendant No. 1 resides at Shikarpur in 
Sind. It was urged for defendants that the 
document exhibited below produced by 
plaintiff is a promissory note and inadmis- 
sible in evidence in view of sections 19 

(11) 10 Bom, L. R. 268; 32 B. 247. 

(12) 30 C. 627. 


and 35 of the Indian Stamp Act, 1899, as 
plaintiff took no steps to get it stamped. 
The leunied District Judge found that this 
document is a promissory note, refused to 
admit it and di^mi.ssed the .suit. The docu- 
ment i.s as follows; — 

'[jpl'ha vai (account book) 

May .'^ri Ganesli (elephant-faced deity) 
help: 

An account opened l)y Paman (defendant) 
Khialdasani Makhijo with Bhai Ramlal 
(plaintiff) B?g-;ingatu Makhiji at Kashgar 
Khatan Khatai territory in S imhat 1954. 

Credit Debit 

4000 Mifi Ak’har Slid 2 Samhat 
1964. 

Russian gold Sumbs four 
thousand agreed to be paid 
with interest at the rate of 
eight annas per cent, at 
Shikarpur — Handwriting cf 
Paman defendant) Makhijo.” 

The dc'inition of a promissory note is 
contained in section 4 of the Negotiable 
Instruments Act: — 

A promissory note’ is an instrument in 
writing (not being a bank note or a currency 
note) containing an unconditional undertak- 
ing, signed by the maker, to pay a certain 
sum of money only to, or to the order of, 
a certain person, or to the bearer of the 
instrument.” 

This definition was adopted with an 
addition by the framers of the Indian 
Stamp Act of 1899 in section 2 (22) of that 
Act. 

I was at first inclined to think that 
this document is not a promissory note, as 
it seemed possible that the words “agreed 
to be paid” might refer to a former promise 
and not to a promise made on the date of 
the document. I entirely concur with the 
learned Judicial Commissioner in his view 
that the word “agree” in this context 
means “promise.” But it .seemed difficult to 
say for certain whether defendant meant 
to make the promise then, or was merely 
alluding to a previous promise made 
perhaps a few days before. As they stand 
the words seem to be capable of either 
interpretation. This being so,. it is allowable 
to try to find out from the record what the 
parties intended the words to mean. In 
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Yeo V. Daive (13) and Mortgage Jnstirance 
Corpcrnfi’ni V. Commtmoters of Inland 

Lord Kslier laid down that the 
intention of tiie parties i^ an element to 
be taken into account in considering what 
is tiie nature of a document. Now in this 
case neither party ever suggested that tlie 
words refer to a previous promise. On the 
contrary both say that the terms of _ the 
agreement were reduced ^to writing. 
Plaintiff says this in his plaint vparagraph 5) 
and defendant in his deposition. This 
clenrly means that the writing contains the 
promise or, in other words, that the promise 
and the writing were contemporaneous. So 
the theory of a former completed transaction 
may be discarded. The written words 
amount to a promise. It follows that the 
document is a promissory note unless it is 
.something more; and the learned Judicial 

Commissioner has shown that it is nothing 


more. , , „ 

I entirely agree with the Judical Com- 

missioner that this dooument requires no 

stamp. Sections 3 and 19, Indian Stamp Act, 

do not apply. And no other section makes it 

compulsory to .stamp a pro-note which has 

not been executed in Rritisb India. 

])fC>'ee reversed. 


(13) 33 W. R. 739; o3 1 . T. R. ;N. s.) 


COURT OF THE BO\Rl) OF REVENUE, 
UNITED PROVINCES. 

■ RRVKiNrF, Petition Ni'. 30 of 1912-13 of 

Allahabad Di.'^trict. 

December 9, 1913. 

Pmewt— Mr. Baillie, S M., and 
Mr. Tweedy, J. M. 

RAJA SINGH AND anoihek— Defendant.:)— 

Appellants 

verstts 

Thahtr PARGAN SINGH and others- 

Plaintiffs— Respondents. 

Agra Tenancij Act ('ifoflOOl), .t. Death of 

ienan*— Heirs not traceable— Ejcctwcnf .>ro7 against 

snih-tenant, if mnmtainahle. 

A landlord, before lie can eject a sub tenant, must 

prove that the teiiant-in-cliiof lias died witlioiit 

leaving anv ' eirs. The mere fact tlint i o trace is 

to be found of his heirs does not entitle liim to a 

decree, as there is no abandonment when the 

holding is cultivated by the sub-tenant. Seerinn 

87 applies only when a tenant has ceased to 

cultivate his holding either by himself or by somo 

other person, [p. 586, ool 2.] 

• » 


Second appeal from the order of the Com- i 
missioner, Allahabad Division, dated the 3rd 
May 1913, reversing that of the Assistant 
Coll 0 ?tnr, Allahabad District, in a case of 

ejectment. 

FACTS of the case appear from the fol- 
lowing quotation from the Commissioner’s 
judgment. 

“The appellants as land-holders have sued 
to eject the defeiidauts-respondents treating 
them as their tenants. There is no one 
else who can be so treated [5ma v, Mukhram. 
File No. 1659 of 1896]. It is urged 
that Khunni left a son called Mahadeo. 

He does not appear. S ime people say he 

is dead and some .say he is not The 

plea of mortgage must fail. They have 
no legal status as mortgagees. They are 
liable to pay rent on the fields to the 
plaintiff and no one else, for Mahadeo is a 
person of doubtful existence.” 

JUDGMENT. 

Baillie. P. M. (December 3, 1913.)- The 
land in question was the occupancy holding 
of one Khunni and it is proved that Khunni 
mortgaged the two fields now in question, 
which were a part of his holding, to the 
appellant. Khunni died a year ago. It is 
alleged for the appellant that Mahadeo, the 
.son of Khunni, left the village eight or nine 
months ago, the remainder of the holding 
besides tlip land, now in question, being in the 
bands of sub tenants. For respondent, it is 
alleged that Mahadeo left ten years ago 
and that he is dead. The Commi.ssioner 
decided the case with reference to a ruling 
pa.'^sed under the former Act which, in my 
opinion, is not in any way applicable under 
ti e Tenancy Act. A liglit of occupancy 
existed in this land and that right can be 
extinguished only under the circumstances 
mentioned in section 18, that is, so far as this 
case is concerned the right of occupancy may 
have been extinguished owing to the tenant 
having died leaving no heir under this Act to 
inherit. This was the plain question which 
was before the Commissioner to decide. 
There is no other question, inasmuch as there 
was clearly no abandonment as the holding is 
admittedly cultivated by the sub-tenants and 
the appellant, and section 87 applies only 
when a tenant has ceased to cultivate his 
holding either by himself or by some other 
person, 
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1 would allow this appeal and direct that 
the case he restored to the file of the Cnm 
raissioner’s Court for decision with reference 
to his finding on the issue whether the death 
of Mahadeo has been proved or can legally 
be presumed. It is necessary to send the 
case baclc inasmuch as before the Com* 
missioner an affidavit was filed stating that 
the Court of first instance had refused to 
record the evidence of witnesses on beiialf of 
respondent who were present in Court. 

Costs will follow the final issue. 

- Tweedy, J. M.— 1 concur. 

Appeal aUoiied'f Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Original Order No. 249 

OF 1915. 

December 21, 1915. 
present: — Mr. Justice Holmwood and 
Mr. Jnsilce Mullick. 
KIRANBALA DEll— Plaintiff— 

Appeliakt 

versus 

KALI CHARAN SINGHA— Defendant- 

Re!:PONDENT. 

Eindit Ifltf— TF j(? 0 U’, decree against, interpretation 
of— Test— Sale in execution of decree against Hindu 
widow's interest, effect of. 

Where a decree against a Hindu widow directs her 
right, title and interest in the husband’s property to 
be sold, the test to be applied in order to determine 
the exact interest that will pass by the sale depends 
upon the question, whetlier the suit in which the 
sale is directed is one brought against the widow 
upon a cause of action personal to hcr.-elf or one 
which affects the whole inheritance of the property 
in suit. [p. 589, col. 2.] 

Jotendro Mohun Tagore v. Jogul Eiskore,^ C. 357, 
9 C. L. R. 67, Jugul Kishore v. Jotendro Mohun, 10 C. 
985; 11 1. A. b6, followed. 

In making a decree against a Hindu widow, a 
Court ought to state specitically whetlier the decree 
is a personal decree or one against her as represent- 
ing her deceased husband, [p. 590, col. 1.] 

Ram Kishore Chuckerbuttij V. Kelhjkanto Chucker. 
huftij, 6 t; 479; 8 C. L. R. 1, applied. 

In the absence of such speciticatiou it is open to 
any Court dealing with the decree to interpret it in 
accordance with sound principles of law and it is not 
open to the .Judge who made the decree ro inter- 
pret it in a sense W'ich would render it contrary 
to law [p. r>i 0, col. 1.] 

In interpreting a decree again^t a Hindu widow 
for megne profits of a property, the frame of the 
original suit for recovery of possession of that pro- 
perty can and should be gone into. [p. 590, col. I.] 

Boy Badha Kissen v. Houraian Lall, 6 C. L. J. 490 
at pp. 519*20, referred to, 
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Appeal agiinsfc the decree of the Siib- 
ordiiiiUe Judge, Berhainpure, dated the 
April l.'Jlo. 


EAOrS of the case appear from the 
judgment repui’ted as H'l'ir/ntrifi Hariiinniija 

V. l\.<di ('har.in Siiigh, ;>J U, 992, they are 
briefly as lollow.s : — > 


One Ram Lai died in March ISdS leav- 
ing a widow and .sister>’ sons, Jagat Mohun, 
Nilkanta and Sliyamacharni, having exe- 
cuted a Will before his death. Madliu- 
Sudan was another son of a sister who was 
born after Ram Lai’s death. The widow' 
executed an elcrar in favour of Shyamacharan, 
the only surviving sister’-s son, on 11th 
October 1^01. Kali'haran, son, of Nilkanta, 
instituted a suit in 1902 against the widovv, 
Shyamacharan and otlieis for decIa»ation 
of h’’s title to a certain share of the property, 
of Ram La), which was claimed and wa.s in the 
possession of Shyamacharan hy virtue of the 
ekrar. This suit wa.s contested by Sliyama- 
ebaran but it wa.s decreed by the District. 
Judge on the 2-lth April 190.1. There was 
an appeal to High Court which v'as dis- 
missed on the .st June 1905. From the 
decision of the High Court Shyamacharan 
preferred an appeal to the Privy Council 
and peial ng this appeal he died on the sb, 
April lUOb. The estate left by Shyama- 
charan then went into the posse.ssion of 
certain persons who claimed to be the exe- 
cutors under an alleged Will of Shyama- 
charan. 


In a probate proceeding this Will was 
found to be a forgery and thereupon Shyama 
charan’s widow got possession of the estate, 
and continued in possession of the lands in 
suit up to Chait 13.7 B. S., corresponding to 
April 1911, when she on being informed of 
the dismissal of tho appeal by the Privy 
Council gave up possession of the land.s in 
suit. Jn the meantime on the 29th July 
19u7, Kalicharan had sued Shyamacliarsn’s 
widow and his daughter for recovery of pos- 
session and mesne profits of the lands in 
suit. In this su't the defendants did not 
object to the delivery (i po.sse.-'Sion and the 
suit was decreed with mesne prodts on the 
27th April and an enquiry into tlie amount 
of mesne profits was ordered. The subse- 
quent enquiry that was held resulted in an 
order, the meaning of some terms of which 
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was in controversy in this appeal. The 
words were to this effect: “The plaintiff do 
get from Kiranbala (the widow) on account 
of mesne profits Rs. 2,3SS, etc. etc....” 

The Judge who had made tlie decree 
interpreted these words to mean that the 
life-interest of Kiranbala in her husband’s 
property was liable to be sold in execution 
of the decrae and lie accordingly ordered her 
life-interest in certain Government promis- 
sory notes inherited by her from her hus- 
band to be sold. Against this order this 
appeal was preferred to the Higli Court. 

Babu Brij Lnl Ghnharerfu with him Babu 
Ount Aw Sinka, for the Appellant. — 
The Judge of the Court below had no 
jurisdiction to sell the life-interest of the 
widow in execution of the decree for 
mesne profits; for that decree did not 
say that her life-interest sln.uld be sold. 
The Judge must interpret the decree in 
accordance with law and the nature of the 
case clearly shows that the decree against 
the widow was not a personal decree. The 
cause of action for the title suit aro.se during 
the life-time of her husband ; after the 
death of the husband, she was in duty bound 
to defend the suit by which her husband’.s 
estate was sought to be diminished. It 
would have been dereliction of duty on her 
part if she had not prn.secuted the appeal 
in the Privy Council which had been pre- 
ferred by her husband. All tliat could be 
sold under the decree is her right, title and 
interest in the property, but her life-interest 
could not be sold under the decree. 

[liOLMffOOD, J. -Right, title uiul intere.st 
means life-interest.] 

That may or may not be. A Hindu 
widow’s right, title and interest in her bus- 
band’s property may be more than her life-in- 
terest under certain circumstances. When 
the decree does not say that her life-interest 
would be soldjtlie Judge of the executing Court 
has no jurisdiction to order the .sale of the life- 
interest. The sale of her life-interest in the 
Government promi.s.sory notes will fetch a 
very small price and the result will be 
that after the sale the decree will remain 
unsatisfied and her other properties might 
be sold. The widow gave up pos.session as 
soon as .she learnt that th.e appeal in the 
Privy Council had been dismisstd. Thus she 
a^ted very h.or.estly. 


Referred to Jugul Kisliore v. Jotendro 
Mohitn Tagore (1), Jotendro Mohun Tagore 
V. Jugal Kishore (2), Baroda Kanta (Jhatta~ 
padhtja v. ,7atindra Narain Roy (3), Ram- 
kishore Chuckerbnfty v. Kallykanto ChneJer- 
hntty (4), Harinnth Chalterjee v. Mothur 
Mohun Goswami (5), Hori Saran Moitra v. 
Bhubaneswari Debt (6), Mahahit Pershady. 
Moheswar Nath Sahai (7), Sri Raja Rau 
Lakshni Kantaiyammi v. Sri Raja Inugmti 
Raiagopal Rau (8), Pnnit Narain Singh v. 
Raj Kumari Godabari Koeri (0). 

Babu lal Muhan Ganguly, for the Respond- 
ent. — The mesne profits went into the pocket of 
the widow and the estate of her husband was 
not benefited; therefore, the widow herself 
sliould disgorge what she has taken. The 
decree against her was intended to be 
and was in fact a personal decree. No ques- 
tion a.s to the interpretation of the decree 
could arise in this case, because the very 
Judge who made the decree held in the exe- 
cution proceedings that the decree was a 
par.sonal one and the life-interest of the 
widow in the estate of her husband was 
liable to be sold. 

[Holuwodd, J. — Has the Judge any right 
to interpret his decree in a manner contrary 
to law P Are we bound by his interpre- 
tation? 

His personal opinion as to what he meant 
by the decree when making it is wholly irrele- 
vant. The question is whether the decree 
was against the widow in her personal 
capacity, apart from what the Judge meant 
or thought.] 

I would submit the decree was against 
the widow personally, becau.se she herself 
enjoyed the mesne profits and the Judge, in 
view of this fact, passed a decree ftgainst her 
personally. 

JUDGMENT. — This is an appeal from an 
order of the learned Subordinate Judge of 
Berbarapore directing that the life-interest 
of a Hindu widow in certain Government 
promisf^ory notes should be sold in the first 

(1) IOC. 985; 11 I.A.6G, 

(2) 7C. 357; 9C. L. R. 57. 

(3) 22 c. 974. 

(4) 6C. 479; 3C.L.K.1. 

(5) 21 C.8; 201. A. 183. 

(61 16C.40; 15 1 A. 195. 

(7) 17 C- 584; 171 A. 11. 

(8) 2 C. W. N. 337; 21 M. 344? 25 I. A. 102. 

(9) 32 Ind. Cas. 580; 22 0. L. J. 400. 
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instance and if tins is not sufficient, the 
promissory notes themselves should be sold. 

The decree against the widow was for 
mesne profits of a property recovered by 
the decree-holder in litigation with her hus- 
band. Part of the mesne profits accrued 
due during the husband’s life-time and part 
after his death. 

The learned Judge divided the claim into 
three periods: — 1. The period of the hus- 
band’s life-time for a few months in 1312. 
2. The period of the executors of the estate 
under a forged Will during the remainder of 

1312 and upto Jssni 131G. 3. The widow’s 
period from Kartick 1316 to Chaifra 1317 

■when she gave up possession. Shyamacharan 
Singh, the husband, died on the 1st April 
1906. Litigation was then still going on. 
Plaintiff’s title to recover poss^^ssicn of ^rd 
had already been declared but there was an 
appeal pending. 

Plaintiff sued to recover possession with 
mesne profits on the 29th July 1907. The 
suit was kept pending for the Privy Council 
decision in appeal as to the title. The Privy 
Council delivered judgment on the 14th 
February 1911=2nd Falgun 1317 and the 
widow made over possession directly. She 
had notice of the decision in March 1911 = 
Chait 1317. On the authorities it is clear 
that the widow could not be made person- 
ally liable for the mesne profits on her hus- 
band’s estate. Only the estate itself could 
be made liable. 

The widow was hound to defend the liti- 
gation by which it was sought to diminish 
her husband's estate by one-third. She did 
no wrongful act. She had no possession 
herself after the final decree of the Judicial 
Committee. She must, therefore, have been 
sued in her representative capacity for mesne 
profits and if her right, title and interest 
were put up for sale as it ought to have 
been, what would pass would be the estate 
of the husband. But in an enquiry as to the 
amount of mesne profits due to the decree- 
holder the learned Subordinate Judge passed 
a judgment on the 29th August 1914, which 
matured into tbedecreenow sought to be exe- 
cuted, declaring that Kiranbala Dassi, the 
widow appellant, was liable for mesne profits 
from 1st Bysack 1313, Rs. 2,205 odd with 
interest and future interest till realization, 
secondly from 1st Bysack 1316, Rs, 2,306 odd 
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with interest as before and thirdly, Rs. 5,936 
from 1st Bysnck 1317. Now the dates given 
in the deci'etal order and the decree appear 
not to tally with the periods set out by 
the Judge or with the findings of the Com- 
missioner. 

The first item appears to bo for the first 
period, tliat is, the period during Shyama- 
charan’s life-time. 

This alone shows that the decree against 
Kiranbala for this sum, whatever the learned 
Judge who made it may say, was a decree in 
her representative capacity and the respon- 
dent has admitted before us that he does not 
pres.s for the personal liability of the widow 
as far as that amount is concerned. That 
being so, as all the items are governed by 
the words Niranbala is liable” the whole 
decretal order must be interpreted a.s mean- 
ing liable in her representative capacity. To 
hold otherwise would be to hold that the 
decree passed was contrary to all principle 
and authority and that a gross injustice was 
intended to be inflicted on the unfortunate 
lady by the Court. We observe that the 
learned Judge himself finds that it is quite 
true that the object of the decree-holder is 
to make Kiranbala Debi a beggar, because 
the promissory notes will pass out of her 
hands for a sum insufficient to cover the 
decree and they will have to be sold again 
at their face value as part of the husband’s 
estate, yet he finds it impossible to interpret 
his own decree in the only way it can be 
interpreted so as to make it a legal and 
valid decree, in any case there was no 
decree again.st the life-interest of Kiranbala 
specificaly. All that could be sold was her 
right, title and interest and if that had 
been done, the test to be applied in order to 
determine the e.xact interest which passed at 
the sale would depend upon the question 
whether the suit in which the sale was 
directed was one brought against the 
widow upon a cause of action personal to 
herself, or one which affects the whole in- 
heritance of the property in suit; Jotindro 
Uoknn Tagore v. Jugal Kishore (2) upheld 
by Jugal Kishore v. Joiinlro Mohun Tagore (l). 
An examination of the Sub-Judge’s judgment 
on which the decree is based clearly shows 
that for the first period during her bus- ■ 
band’s life-time the widow could not be 
personally liable, for the second period, she 
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has been held not liable as the exeeutors 
whn got possession under a forged Will 
could alone be liable ; how then could she 
be liable for the third period in any other 
capacity than that in which she has been 
found lial)le in the decree for the mesne 
profits accrued due during her husband’s 
life tiraf»? The learned Subordinate Judge 
has neglected to carry out the sound rule 
that was laid dow'n by this Court in the 
case of liamkishore Chnd’erhutty v. Kallykanfo 
Churkprlmfly (T) in neglecting to state speci- 
fically whether the decree against the Hindu 
widow is a personal decree or one against 
her as representing her deceased husband 
and it was, therefore, open to any Court 
dealing with the decree to interpret it in 
accordance with sound principles of law 
and it was certainly not open to the Sub- 
ordinate Judge to interpret it in a sense 
which would render it contrary to law. 
Even if the widow had been personally 
responsible for retaining possession after her 
husband's death, which in this case she 
certainly was not, there is authority for 
holding that inasniucli as the origin of 
the debt was in lier husband, and the 
proceeds of the sale could not be applied 
exclusively to a liabiliry incun-ed after the 
husband’s death, what would pass in a sale 
of the right, title alid interest of the 
widow would be the estate of inheriiance: Rujnh 
Debfvtho Naram lO'if v. Coomnr Chamlernaih 
Roy (\0). Jna suit in which the estate of 
her liusband is in any way involved, the 
w'idow represents the whole estate of her 
husband and she alone is entitled to he a 
party as representing the estate and the 
decree fairly and properly obtained against 
her will bind the whole estate. See Katama 
Ndtchier v. Snnmt Rainh Moottoo Vijnya 
Ragnnndlia Boilha Gooroo Suwmy Feiiya 
Oiiaya Taver (11). 

There can be no doubt on the facts, plead- 
ings and judgment in this case that the 
widow was sued f(r mesne profits in her 
representative capacity and even after sale 
under the decree the frame of the original 
suit can and should be gone into, as was 
pointed nut by Mookerjee, J., in Hoy Eadha 

(10) 20 w. H ao. 

• 'U) OM.I. A.saP;2W. K.G.K.r.C.31; 1 Suth. 

P. C. J. o20j 2 8ar. P. C. J. 25. 


Kmsfin Nanrafan inZ? (12), where all the 
authorities on this point are collected. 

A forliori this can and slnmld be done in 
interpreting the decree before sale when 
the decree does not specifically show on 
tliG face of it whether it was a decree 
against the widow in her personal or 
her representative capacity. We, there- 
fore, think that the order of the Sub- 
ordinate Judge is erroneous and that all 
that can be sold in execution is the right, 
title and interest of the widow in the 
estate of her deceased husband. 
The petition for execution against her 
persoi-al, life interest is infructmus and 
roust be dismissed with costa as an 
appeal from order valued above Rs. 10,^00. 

Order 6et aside. 

(12) 6C.L. J.490 atpp. 519-20. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 65 of 1915. 

January 21, 1916. 

Present : — Sir Hpnry Richards, Kr., Chief 
Justice, and Mr. Justice Hafique. 
CHHATTAR SINGH— Decree-holder — 

Appellant 

versus 

AMIR SINGH —Judgment-debtor — 

Respondent 

Civil procedure Code TArt P o/ IPOSj, 0. XX/, 2 
—Devree-Payme»t out of Court, not certified— Court, 
ro.rer of, to f-’kc evidence as to such paynienfe—E,vecu» 
tioii appUcaliov, ifafement to payment in, if can he 
lelivd on— Practice. 

No payment on foot of a decree having been 
“certified and rec ided” within the meaning of Order 
XXI, rule P, n Court is bound to assume that no such 
payments have heen made and it is not entitled to 
go into evidence as to payments on an application 
for execution of the decree, [p. col. 2.J 

In cn.se of payments made on foot of a decree the 
praitico in Allahabad is that when payments arc 
nijulc in (>‘in t or out of Court (here is a record on the 
oxcciitic-n tile showing that the payments have been 
certified and recorded, [p. 5i>2. col i.] 

Leltets Patent appeal from the decision of 
(he Hoii'ble Mr. J nsrice Chamier in Second 
Appeal No. i7?19, dated 2?ird April 1915 
and reprrted as 29 hid. Cas. 274. 

ilr. Sital I rasad Ghese, for the Appellant. 

Mr. hohanM i^avdal, lor the Respond- 
ent. 
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JUDGMENT.— This appeal arises out of 
an application made by a decree-holder to 
execute a decree. In the application for 
execution the decree-holder stated that the 
decree was payable by instalrneiita and the 
fir.st four instalments had been paid but 
default had been made in the fifth instal- 
ment. He aacordini?Iy asked for execution 
of the decree in respect of the balance still 
remaining due. The decree was an instal- 
ment decree but provided that if default 
was made in the payment of the instalments, 
the full amount shoull become due. The 
judgment-d*'btor opposed the application 
on the ground that the application for 
execution was barred by time. He denied 
that payments had been made of any 
instalments. The Court of first instance 
after setting forth the facts states as 
follows: “The judgment-debtor contests 

that the application is time-barred inasmuch 
as under the present Act the Court cannot 
recognise any uncertified payments. The 
decree-holder on tlie other band .says tliat 
the terras of the decree are not imperative 
and that the decree would be within time 
assuming the payments referred to were 
not recognised.” The Court accepted the 
contention of the decree-holder and 
disallowed the objection. On first appeal 
to the District Judge the deci.sion of the 
Court of fir.st instance was upheld. On 
second appeal to this Court a learned Judge 
leversed the decision of the lower Courts 
and dismissed the application as barred by 
time. 

'Hhe first question for consideration :s whe- 
ther on the assumption that no payments were 
ever made, the decree-holder is entitled to have 
execution for the remaining instalments. If 
the first four instalments had been made, 
it is quite clear that the application for 
execution in respect of the remaining in- 
atalraents would be well within time. The 
contention however, of the judgment debtor 
is that assuming default was made in 
respect of the first instalment, the full 
amount of the decree became payable and 
that under the provisions of Article 182 
(clause 7) the application is barred. The 
decree-holder on the other hand contends 
that he was entitled, if he so pleased, to 
waive his claim to the earlier instalments 
and that he was entitled to get execution 


in respect of the remaining instalments 
This was his contention in the Court of 
first instatre, which was accepted by the 
Mnnsif. It seems b) us tint this emtention 
is not sound, Undoubte-lly (orj the face of 
tlie decree) it was directed that payment 
of the full amoutit sluniid he made when 
default was made in the payment of any 
instalment. Therefore, under danse 7 of 
Article 182 time began to run from the date 
when the first instalment became due (we 
are dealing now with the case upon the 
a.ssumption that default was made on that 
date). 

It is next conlended that the decree- 
holder ought to have been allowed to go 
into evidence to show thit the first four 
instalments had been paid out of Court. 
He says that he had his witnesses ready 
which could and would have been produced 
if the Munsif had not expressed an opinion 
that this was unnecessary and that the 

jadgment-deblop’s objection was bad for 
other reasons. It is quite possible that the 
witnesses were present and that the 

decree-holder might have given evidence 
as to the payments of the first four 
instalments. There is, however, nothing on 
the record to show that the witnesses were 
present in Court. However this may be, the 
judgment-debtor’s objection has still to be 
considered. He relies on the provisions of 
Order X.’il, rule 2, which is as follows; 
“Where any money payable under a decree of 
any kind is paid cut of Court, or the decree is 
otherwise adjusted in whole or in part to the 
satisfaction of the decree holder, the decree- 
holder shall certify such payment or adjust- 
ment to the Court whose duty it is to execute 
the decree and the Court shall record the 
.■same accordingly ” Clause (3) is as follows: 
“a payment or adjustment, which has not been 
certified or recorded as afore'^aid, shall not be 
recognized by any Court executing fhedecree.” 
The judgment-debtor contends that even if 
the witnesses were present in Court ready to 
give evidence, the Court could not hear them 
inasmuch as the only way in which a payment 
towards the decree could have been proved 
was by its being certified and recorded” ac- 
cording to the rule. An against this conten- 
tion the decree-holder says that there is no 
period prescribed by law within which he 
could certify the payment made on foot of the 
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decree out of Court, and that his application 
for execution in which he says that payments 
had been made should have been treated as 
certifying.” Tlie appellant relies upon the 
case of Lakhi ^arain Gavgnli v. Felamuni 
(1) and upon the case of Aignr 

V. Anantharainam Aiynr (2). In the tirst of 
these cases the learned Judges say. “Tlie 
decree was obtained as long ago as the 5th 
April 1909 and the application for execution 
was made on the 17th December 1913. 
Between these two dates, on three occasions, as 
found by the learned Judge of the Court below, 
the judgment-debtor made part paymentstotho 
decree-holders, namely, on the (3th ilarch 
1911, 18th March 1912, and the 21st Feb- 
ruary 1913. Receipt of each of these pay- 
ments was endorsed on the back of an office 
copy of the decree and thereupon the decree- 
holders applied on the 17th December 1913 
for execution for the balance remaining due 
under the decree.” 

Later on the learned Judges say:“There isno 
definition of what certifying or recording 
is; but itisquite clear that the practice in this 
country is that the decree-liolder certifies the 
part payments in the application for execu- 
tion and thereupon the Court liaving recorded 
the whole of the petition directs execution to 
issue for the balance.” 

We are not prepared to accept tin’s as the 
practice in these Provinces. In our opinion 
the practice is that when payments are made 
in Court or out of Court, theie is a rewird on 
the execution file showing that the payments 
have been certified and recorded. It would 
obviously not be within the spirit of Order 
XXI, rule 2, that the ^'certifying” of the pay- 
ments on foot cf a decree should rest entirely 
with the decree-holder. He might often lie 
tempted to record on his private copy of the 
decree a part payment which had in fact never 
been made. We may assume for the purposes 
of argument that a decree-holder may at any 
time come in with an application to the 
Court that he should be at liberty to ceitify 
a payment and have it recorded, but in the 
present case there was no such application 
made by the decree-holder. He merely came 
in with an application for execution alleging 

(1) 27lnd. Cas. l];20O. L. J. 131. 

(2) 31 Ind. Cas. 318; 29 M. L. J. 600; 18 M. L. T. 
475; (1916) JI. W. N. 127. 
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that certain payments had been made. As to 
what has been the practice of “certifying” 
payments, we may refer to the case of 
Gohd Chand v. Bhika (3) and also to the case 
of Bha)an Lrd v. Chede L'dl (4). In our opi- 
nion no payment on foot of the decree having 
been “certified and recorded” within the 
meaning of Order XXI, rule 2, the Court was 
bound to assume that no such payments had 
been made and it was not entitled to go into 
evidence as to payment on an application for 
execution of the decree. In this view the 
decree of the learned Judge of this Court was 
correct and ought to be affirmed. We dismiss 
the appeal with costs. 

* Appeal dismissed, 

(3) 23 liid. Cas. 753; 12 A. L. J. 387. 

(4) 24 Ind. Cas. 215; 12 A. L. J. 82.5. 


MADRAS HIGH COURT. 

Civil Revision PE'rrnn.v No. lOOS of 1914. 

December 3, 1915. 

Prevent — Mr. Justice Coutts Trotter. 

V. SUBRAYA DAVAY — Pl.vintiff — 

Petitioner 


versus 

V. S. VDNKATARAMA AIYAR— 
Defendant— Respondent. 

Civil Prorcilnir Cmic (Act I* of lyosj, s. 95, scope of 
— or iiijiiri, catisrd fu the defendauff' meaning 

of— Court, poivcr of to aicord i/j*iicr«/ dammjes, 
hi'clion 95 of the Code of Civil Procedure does 
not pre.'seribe any particular iiroccdure by which a 
defendant wrongfully arrosted should ehiim com- 
peiusation: it is enough if the Court becomes seized 
of the matter in some form or other, [p. 593, col. 1.1 


Tito \vords ‘‘oxpenso or injury caused to the de- 
fendant’’ in section 95 of the Code of CivU Pro- 
cedure are not confined only to some tangible injury 
that can lie measured directly in money but include 
also general damages for injury to reputation or the 
humiliation caused of necessity by the arrest, [p. 593, 
col. 1. 1 

Petition, under section 25 of Act IX of 
l8S7, praying the High Court to revise the 
order of the Court of tlie Principal District 
Munsif of Tiichinopoly, . in Civil Miscella- 
neou.-; Petition No. 17.3 of 1914 in Small 
Cause Suit No. 645 of 1914. 

Mr. K BashyamAiyaugaryiov the Petitioner. 

Mr. /v. R. Narayanasivami Aiyttr for Mr, 
T. Katesa Aiijary for the Respondent. ‘ 
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JUDGMENT.— This is a peHtion to set 
aside an order of the District Munsif of 
Trichinopoly in which he awarded a sum 
of Rs, 50 as compensation t«o the 
respondent, who had been arrested be- 
fore judgment on the suit of the petitioner. 
It is sought to set aside tliis order on tsvo 
grounds, first k tliat the matter was 
not brought before the Court in the manner 
provided by section &5 of the Civil Pro- 
cedure Code. The fact was that, in the 
proceedings on the petition for arrest, the 
defendant filed a counter-petition in which 
besides traversing the . statements of the 
petitioner relating to the necessity for the 
arrest he asked for damages for the arrest, 
which by then had been carried out. The 
Court wa.«, therefore, ^fully seized of the 
matter, and this objection is entirely without 
merits. 

The nt’jt point taken is that the words of 
section 95 which speak of ‘ the expense or 
injury caused to the defendant” for which 
compensation is to be awarded, only extend 
to cases where what in English Law w’ould 
be called special damage” can be shown ; 
that is to say, where the plaintiff has suffered 
seme tangible injury that can be measured 
directly in money. I see no ground for 
confining the words in that .sense, and I 
think it is perfectly competent to the Court 
to award general damages for injury to 
reputation or the humiliation caused, of 
necessity, by the arrest. I think it was, 
therefore, quite within the competence of the 
District Munsif to award general damages 
of this nature ; and the amount he has 
awarded is a very modest one. The petition 
i.s dismi.«sed with costs. 

Petition dismi.<$e<t. 


ALLAHABAD HIGH COURT, 
Secono Civil Appbai, No. 742 of 191 L 
January 10, 1916. 

Present: - Mr. Justice "Walsh. 

NAJAF khan and others — Plaintiffs 

— Appellants 
tersus 

GIRDHARIA and others— Defendants — 

Respondents. 

Agra Tenancy Act (ll of I90U, s. 21— Mortgage 
of occupancy holding before operation of Act— Poanesmn 



Uti l (iflt‘r oiicraHon r.f AcfS'iii for 

sioii l"j m -r: if ni'iiiilainjUe^Faiiij in posse^^sinn, 

pnsifinii c/'. 

A n>;iirntci iinry uf mi occupaiK'r luilditig 

was eK h^foi'c'* rli ' C'>iiiitrr forco of tlic 

A?ra 'IVnaiicy Acy K)i)7. l.ni ili- m nljtninod 
al'U'i iii* Ari int i I'lircc'. Ho was 

s(ilis('C|ii'‘iiHy a:i'l 1' ir possession; 

Ifchf iliat tlio itioif'jaL'on (’ ml'l nnl j’t'oovoi’ 
p ).s«03sioii, inasiiiacli as tin- iiit.i li.;'aifo was "ovornod 
by the pv.tvisions of ih<' Agri T.'tian'T Aor, 19D1. 
;^p. 594, col. 1. 

Dohoron T/nd/iyv v. 12 IimI. Cas. 112; 8 

A. li. J, 031; 33 770^ rofi'rnMl to. 

Whore lorli lltiganf.s arc parties to aa invalid 
transi.’tion, tip j>>3ition of otio iu possos.sion i.s 
stronger and mast prevail, fp, 593, eol. 2.] 

S3Cond appeal from the decision of the 
Subordinate Judge of Banda, dated the 27th 
of February 1914. 

ilr. S. f‘. Sinha, for the Appellants. 

Mr. Ramalcant Malarii/nj for the Respond- 
ents. 


JUDGMENT. — This is anappealbya plaint- 
iff mortgagee in respect of a u.sufructuary 
mortgage of an occupancy holding granted on 
the 1st of October 1901. On some date in 
1904 the mortgagee obtained pos.session. It 
is agreed that from tliat date this transaction 
is governed by the provisions of the Tenancy 
Act of 1901. In April 1910 the mortgagee 
wa.s dispossessed by the mortgagor and he 
now brings thi.s .suit for possession. Both 
Courts have decided against him, upon the 
ground that the mortgage tran.saction under 
which be claims to take possession is, by the 
Act which now governs it, invalid. The point 
argued on behalf of the.appellant is that the 
mortgagee having once recovered possession, 
if he is dispossessed by the mortgagor with- 
out being paid off, can notwithstanding the 
invalidity of the transaction again recover 
possession. The fallacy in that argument ap- 
pears to me to be that in a suit for possession 
he is still assorting a tran.saction which is in- 
valid. My attention was drawn to a decision 
in Bahoran I'padhija v. Otamgir (1), 
where it was held that a mortgagor under 
similar circumstances who was out of 
possession could not recover it without 
paying the. mortgage money. On the other 
hand it has been held in the case cited in 
the judgment of the Court below that a 
mortgagee cannot recover possession. The 
principle seems to be an illustration of the 
maxim that where both litigants are parties 
to an invalid transaction, the position of one 
ir\ possession is stronger and must prevail 

(1)' 12 Ind. Oas. Il2j 8 A. L, J. 931i 33 A. 779, ' 
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In this case it is to be observed that the 
mortgage money has been deposited in Court 
by the mortgagor and so far as appears from 
anything before me, he has done equity. 

I see no ground for interfering with the 
decision of the lower Appellate Court and 
dismiss the appeal with costs. 

dipped dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1549 of 1913, 

October 29, 1915. 

Present : — Sir John Wallis, Kt., Chief Justice, 
and Justice Sir William Ayling, Kt. 

K. RAMASWAMI NAICKER— Defendant 

—Appellant 

versus 

A. SEENIMAKAYYA VELUCHAMI 
NAICKER - Plaintiff— Respondent. 

}ladms Estates Land Act (I of 1908), ss. o5, 3 (16)— 
Land not classed oj* ryoti— Suit for pattah, who can 
bring. 

A suit for a pattah under section 55 of the Act 
will lie only at the instance of a ryot in respect of 
that land alone which is classed as *'ryoti'\ and not 
in respect of any land which is excluded from 
the definition of that term by section 3 (16) {h), 

■ Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 218 of 1912, preferred against 
that of the Court of the Sub-Collector 
of Dindigul Division, in Summary Suit No. 
13 of 1911. 

Messrs. M. 0. Parthasarathy Aiyangar and S. 
Gopahswamy Aiyangar, for the Appellant. 

Messrs. T. B. Bamachandra Aiyar and T. 
B. Krishnaswami Aiyar, for the Respondent. 

This second appeal coming on for 
hearing on the 22nd December 1914, the 
Court delivered the following 
JUDGMENT. — Under section 3 (16) (6) 
7yot{ land does not include threshing floors, 
cattle stands, village sites and other lands 
situated in any estate which are set apart 
for the common use of the villagers. This 
definition was not apparently considered in 
the lower Courts. If the suit land at the 
time of the coming into force of Act I, 
1908, came within the description of land 
so exoluded from the category of ryoti land, 


then under the Act the tenant was not 
entitled to bring this suit. The last sentence 
of paragraph 2 of the District Judge’s 
judgment qualiOes the previous flnding so, 
that we cannot accept it as a flnding that this 
was ryoti land. We must call for a fresh 
finding on the issue 

Was the suit land ryoti land at the time 
when Madras Act I of 1908 came into 
force ? 

This will involve another question, whether 
it ever was land of the description comprised 
in section 3 (16) (5) and, if so, whether it 
had ceased to be so before the Act came into 
force. 

Fresh evidence may be taken. The 
finding should be submitted in two months, 
and seven days will be allowed for filing 
objections. 

In compliance with the order contained 
in the above judgment the District Judge of 
Madura submitted the following 

FINDINGS.- * ^ . 

I would, therefore, answer the question 
raised by the 1st issue in the negative, 
the first clause of the second issue in 
the affirmative, and the second clause in 
the negative. 

This second appeal coming on for final 
hearing after the return of the findings 
of the lower Appellate Court upon the 
issues referred by this Court for tiial, the 
Court delivered the following 

JUDGMENT. — This suit purports to be 
under section 55 of Act I of 1908. That 
section only gives a right to bring the 
suit to ryots, and the plaintiff according 
to the finding is not a ryot within the 
definition of the Act. 

We accept the finding and dismiss the 
suit with costs throughout. 

Suit dismissed. 
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BIDHTT CHAND l\ PURGA PRASAD. 

COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 1 op 1914-15 ov 

Etawah District. 

February 16, 1915. 

Presewi:— ilr. Holms, S. M., and 
Mr. Campbell, J. M. 

BIDHU CHAND — Dependant— Appellant 

V&VSIlS 

DURGA PRASAD — Plaintiff — 

Respondent. 

AgyaTemncij Act (11 0/1901), s. 13— OccHpoHCi/ 
holding, acquisition of—Ejectment^Tenant’s sonlet info 
po»S€S8ion^E7itry of zemindar's servant as ienanf- 
iiuchief, effect of— Tenancy, break in. 

A zemindar ejected a tenant in 1306 Fasli, and in 
1307 Fasli the land remained in possession of the 
ejected tenant’s son at the same rent though the name 
of the zemindars servant was shown as the tenant, 
in-chief in the pahcari’s papers: 

Held, that there was no break in the tenancy. 

Board’s Selected Decision in file Xo. 1229 of 1883, 

Ishri Singh v. Oanga Prasad, followed. 

Second appeal from the order of the 
Commissioner of Allahabad Division, dated 
the 7th July 1914, reversing that of the 
Assistant Collector of Etawah, in a case of 
ejectment, 

JUDGMENT. 

Holms, S. IL— {February 10, 1915.)— I 
cannot accept the view of the Commissioner 
that the break of the tenancy of Bidhu Chand 
in 1307 Fasli was complete. The Board's 
Selected Decision in file No. 1229 of 1883, 
Ishri Singh v. Ganga Prasad, is applicable. In 
it it was held that a notice of relinquishment 
which is not followed by an act of relinquish- 
ment, does not cause a break in a cultivating 
tenure. In 1307, although Pahalwan, a 
servant of the zemindar, is shown as tenant- 
in-chief, yet he has not been produced as a 
witness by the zemindar, and the appellant’s 
son, who was shown as a sub-tenant, is 
recorded as paying the same rent for this 
and other plots as paid by the tenant-in- 
chief. On these facts there seems little doubt 
that there was no actual break in the cultiva- 
tion and, that despite the surrender, Bidhu 
Chand has held for a period more than twelve 
years from 1297 Fasli onwards, and has, 
therefore, acquired occupancy rights. 

I would, therefore, set aside the order of 
the Commissioner and restore that of the 
Assistant Collector, respondent paying costs 
throughout. 

Campbell, J. M.— I agree. 

Appeal allowed. 


MA BON ION V. MAtJNG TO LU. 

LOWER BURMA CHIEF COURT. 

SrE'jAL SnooND Civn. Appeat. No. 170 

OF 1915, 

Jannaiy 10, 1910. 

Present: — l\Ir. Justice ]\[aung Kin, 

MA BON LON .\nd OrilL'R.S— D lfkndants— 

Appellants 

vers us 

MAUNG PO LTI — Plaintiff — 

Respondent. 

Transfer oj Property Act {IV of I8S2j, s. ICO, 
applicahdiiy of^Charije—MorfgagcSecuiitij, nhen 
amounts to charge. 

Section 100 of the Transfer of Property Act does 
not enable a mortgage to be converted into 
a charge if it cannot operate as a mortgage by 
reason of non-compliance witli the formalities pres- 
cribed by the law, such as that of registration pres, 
cribed by section 59 of the Transfer of Property Aot; 
the case being oiherwise, if the i-olation of mortgagor 
and mortgagee does not exist between the part?es. 
[p. 596, col. 2; p. 597. col. 1.] 

Case-law on the point reviewed. 

Mr. N. N. Sen, for the Appellants. 

JUDGMENT. — The point for decision 
is whether the transaction in que.stion 
operates as a charge or not under .section 
100 of the Transfer of Property Act. 

The nature of the transaction is explained 
in the first paragraph of the plaint in these 
words: — 

The 1st defendant, being unable to repay 
the sum of Rs. 125 which she had borrpwed 
from Maung Shwe So on the mortgage of 
the paddy land, was about to lose the same; 
so she asked the plaintiff to redeem the 
land with his own money and take pos- 
session of it and work it without paying 
any rent or charging any interest. The 
plaintiif accordingly paid Maung Shwe So 
the principal and interest amounting to 
Rs. 154 about the month of Tahoung 1272 
B. E. (1911) and redeemed the land in 
question and took possession of it and 
has since been working and enjoying it.” 

It is clear from this description that the 
transaction is a usufructuary mortgage. 

The Township Court dismissed the ’ suit, 
holding that the mortgage was invalid on 
the ground that it was not made by a 
registered deed, as it should have been 
under section 59 of the Transfer of Property 
Act, and that consequently the plaintiff was 
not entitled to a mortgage decree. 

The District Judge on appeal to him also 
um th»t the plaintiff was net entitled 

to 
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to a Tuottgage decree, but be said that he 
was entitled to a charge on the land and 
made a declaration to that effect. He 
cited as his authority a ruling of Ormond, 
J., in Mil Ltiu V. Mg. Po Oh (1). 

Tn my opinion that case is different 
from the present. There the plaintiff at 
the request of the defendants redeemed a 
mortgage which they had made. He did 
not get po.ssession of the property. Nor 
was it agreed that he should be given 
possession, as .security for the money he 
had paid on behalf of the defendants. 
This seems quite clear, for two years 
later, he sued the defendants for specific 
performance of a contract to sell. As he 
did not prove the contract he alleged, 
the Court of 1st instance dismissed bi.s 
suit. On appeal, however, the Divisional 
Court gave him a decree for posse.ssion 
as mortgagee, it is difficult to understand 
for what reason. Ormond, d., on .second 
appeal, held that the plaintiff was entitled 
to a charge on the land to the extent of 
Rs. 1,-00 (that being the amount for which 
he had redeemed the land) and to a 
declaration to that effect. It is clear 
that there was no mortgage within the 
meaning of section 5S of the Transfer of 
Property Act to the plaintiff as a result 
of his 'payment of Rs, 1,200. 

Tn this case there is clearly an 

usufructuary mortgage for the sum for 
which the plaintiff redeemed the mortgage 
which liad been made by tbe defend- 

ant. 

Se 3 tion 100 of tbe Transfer of Property 
Act provides thatwhen immoveable property 
of one person is, by act of parties, * * 

* # # * * made security for tbe 

payment of. money to another, the latter 
person i.s said to have a charge on the 
property, if the frunsaction does md amount to 
a mortgage. The qualifying words, ‘the tran- 
saction does not amount to a mortgage” 
are all-important and effect must be given 
to them. In Prnn Nath Sarkar v. Jadn 
Kath Saha (2) ilaclean, Cliief Justice, 
says, *Svbat' we have to consider is whether 
tbe pre.sent tran.saction amounted to a 


(!) Spi'cial Civil Jocund Appeal No. 140 of 1911^. 
i2) S2O.7*i0;9C. W. N. 697. 


mortgage. The expression' amount to a 
mortgage’ in .section 100 means ^ such a 
mortgage as is defined by section 58 of tbe 
Act.” Therefore, having regard to the terms 
of the latter section, the question to ask is, 
is the transaction in question a transfer of 
an interest in specific immoveable property 
for tbe purpose of securing the payment of 
money advanced by way of loan? If the 
answer i.s in the affirmative, tbe transaction 
is a mortgage and if by reason of any of tbe 
formalities of the law not having been 
complied with, it cannot be enforced as such, 
no charge can arise under section 100. In 
reality that section means that there is no 
charge in such a case. The Court is not at 
liberty to go against this statutory pro- 
vision and apply general equitable principles 
and say that there is a charge in such a 
ease, because in England under English Law 
where a mortgage fails for want of some for- 
mality, the transaction may be valid as an 
equitable charge, "it is an established 
doctrine that equity will not contravene tbe 
positive enactments or requirements of law 
and defeat its policy by supplying, under the 
guise of amending defective instruments, 
those deficient elements of form without 
which the agreement is absolutely void, even 
as between the parties to it.” Per Moolcerjee, 
J.,in Poyzuddi Sheik v. Kali Na'h Mookerjee 
(3). But where the transaction does not 
amount to a mortgage, the matter is different. 
The above view has been uniformly main- 
tained in the Calcutta High Court both before 
and after the case above cited. See Sreemntty 
Rani Knmnri Bihi v. Raiah Srinath Roy (4); 
To'aluddi Peadc v. Makar All Shaha (5); 
G i rand ra Nath Mnkerjee v. Bejoy Gopal SM*ei'- 
fee (6): Royzuddi Sheik v. Kali Nath Mookerjee 
(3) and Behendra Chandra Roy v. Behari Lai 
Mukerjee (7). The Bombay High Court ha.s 
adopted the same view, following the 
Calcutta cases. See Narayan Bahaji v. 
Lakshmnndas Harachand (8). In Madra.«, 
however, there are two cases which 
point to the contrary view. See Bangasami 
V. Mufnktmarnppa (9) and Mifhiram Bhat 

(31 ?3 C. m at p. 995; 4 C. li. J. 219. 

(4) 1 C. W. N.81. 

fr>) 26 C. 78. 

(6) 2()C. 2«);3C. W.X. 8 k 

(7) 15 Iiul. Cus. 666; 16 C. W. N. 1075. 

(8) 7 Rom. I,. R.P34. 

(9) 10 M. 509. 
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V. Somanatha N^aicl'ar{lO). But a latarcase 
the Madras High Court adopted the same 
view as Calcutta. See Konchali Shanhhogne 

Shiva Rao (11). It must, therefore, be 
held that section 100 of the Transfer of 
Property Act does not enable a mortgage 
to be converted into a charge, if it cannot 
operate as a mortgage by reason of non-com- 
pliance with the formalities prescribed by 
the law. 

In the present case the transaction set up 
is clearly mortgage, but it cannot operate as 
such because it was not made in accordance 
with the requirements of section 59 of the 
Transfer of Property Act. In the case decided 
by Ormond, J., there was .something short 
of a mortgage the relation of mortgagor 
and mortgagee not existing between the 
parties, and it was right, and not contrary 
to the provisions of section 100 of the 
Transfer of Property Act, to hold that 
the transaction created a charge. 

For the above reasons I held that the 
transaction before me does not operate as 
a charge. 

The appeal is allowed with costs through- 
out. 

Appeal allowed. 

(10) 24 M. R97. 

(11) 28 M. 54. 


MADRAS HIGH COURT. 

FULL BENCH. 

Afpeai. against Appellate Order No. 120 

OF 1912. 

November 24, 1915. 

Present:— Sir John Wallis, Kt,, Chief Justice, 
Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 

RAMA AIYAR and another— Petitioners— 

Appellants 

versus 

KRISHNA PATTER— -Counter-Petitioner 

— Respondent. 

Civil Procedure Code (Act V of 1908), ss. 13 (aj, 44 
— AppUcatiun for execution of a fvreign decree, irheu 
allou'ed — Competency of foreign Courf’n juriadiction, 
hov: determined’-Voluntanj mhinission, effect of. 

An application under section 44 of the Civil 
Procedure Code for the execution of a decree of a 
foreign Court may be resisted on any of the grounds 
mentioned in section 13 of the Code. [p. 599, col. I.] 
Yee^'araghava Iyer v. Muga Sait, 26 Ind. Cas. 287; 
27 M. L. J. 536; 1 L. W. 887; 16 M. L. T. 479; (1915) 
JI. W. N. 162, Mowed. 



Wlioth-'i !i Couri i.s nr ij noL a Court of 

citinpct.^ul uiMiiii the iiicaiiiiig of section 

li.i.s to i(iMl(.({‘ri!ii'ieil In accoi (lance with tlie 
principles <if fill. ‘viiHtional l:nv.:iii,! im( in iiccordanco 
witli the lic.v ol ilie conniio in wliicli tlic foreign 
Conn is .'itiinle.l. , p. o'j'), cvi. I . : 

Pcm’Mrloi V. I rii. 7HI; L. T. 369; 

68 L. J C !i. 281 ; 47 V/. ){, .’{.J J; P, J, 

M(n,neij.2ty 9;>1: 3 C. W. N. GM; Sloiih Mliam 
Snhib V. huou.l 3 litd. Cik. )y;'; ID M. L. J. 

457; 32 M. 469, referre'i lo. 


Where u dcl'ciuliun .'Uttiiiii.OiiinscIf (,> tlje juris- 
diction of a foreign Court and take,'; the chance of a 
judgment in his favour, then- is n duty cast on iiim 
to obey that judgment if it goes against him; but 
where iiis appearance is not voluntary but Ijrought 
about under duress, tlic case is treated as though 
he iiad not appeared, j). 600, col. 1.} 

Voinet V. Barrett, 55 b. J. Q. H. 39 at p. 40; 39 W. 
11 161, followed. 

Where, therefore, a defendant appeared in a foreign 
Court under protest because “he did not want to bo 
arrested when he went tl>ere on business” and a decree 
having been passed against him, the decree-holder 
applied in British India under section 44 of the Civil 
Procedure Code for execution thereof; 

Held, that the mere intention of avoiding an 
inconvenience that might happen in the future 
did not make the defendant's appearance involuntary 
and the decree was binding upon liim. [p. 605, col. 1.] 
Parry and Vo. v. Appaf-ami Pillni, 2 M. 407 
overruled. 


Appeal against the decree of the District 

Conrt of South Malabar, dated the 19th 

August 1912, in Appeal Suit No. 169 of 1912, 

' preferred against the order of the Subordinate 

Judge of Palghat, in Execution Petition 

No. 1471 of 19U, in Original Suit No. 

1.34 of 1084, on the file of the District Court 

of Anjikaimal (Appeal Suit No. 50 of 1085 on 

the file of the Chief Court, Cochin), 

♦ 

This appeal coming on for hearing on the 
14th and 21st October 1914, the Court 
(Oldfield, J., and Tyabji, J. ) delivered the 
following 

JUDGMENT. — Since the hearing in the 
lower Appellate Court some of the questions 
between the parlies have been set at rest by 
the Full Bench decision in Veeraraghava 
Iyer v. Muga Sait (1). 

In consequence of it there is now no sugges- 
tion that the Court cannot enquire into the 
binding nature of a foreign decree, of which 
execution is sought. 

Thequestionisnextwbetherthedecreeis bind- 
ing and, therefore, executable in consequence 
of the respondent’s submission to the foreign 
Court’s jurisdiction. The decision referred 

(1) 26 Ind. cIs. 287; 1 L. W. 887; 27 N. L. J. 535: 
16 M. L. T. 479; (1915) M. W. N. 162. 
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to decided at least that a party, who pleads 
in a foreign Court (although after protest), 
does not submit to its jurisdiction, if he does so 
in order to protecthispropertyin that jurisdic* 
tion from attachment and perhaps sale. The 
respondent contends that it farther left open 
the question whether the presence of an inten* 
tion to avoid any other or lesser inconvenience, 
such for instance as the possible attachment 
of property, which the party might bring 
within the jurisdictioninfuture, woulddeprive 
his appearance or pleading of its character as 
asubmission. Vide Pany and Go. v. Appasami 
Pillai (2). Before dealing with this, we 
think it advisable to have the facts clearly 
before us. We, therefore, call on the lower 
Appellate Court to find on the issue: 

*‘What were the facts or reasons, which led 
the respondent to appear and plead in the 
foreign Court 

Fresh evidence may be taken. The finding 
is due in six weeks. Seven days will be 
allowed for filing objections. 

In compliance with the above order of this 
Court, the District Judge of South Malabar 
submitted the following 

FINDING.— A finding is called for on the 
iggue:— “What were the facts or reasons, 
which led the respondent to appear and plead 
in the foreign Court Krishna Pattar, the 
respondent, states in evidence that the money, 
which Rama Aiyar, the plaintiff in Original 
Suit No. 131 of 1084 in the District Court 
of Anjikaimal in the Cochin State, sued to 
recover, was borrowed by him from Kailasa 
Aiyar, son of Rama Aiyar. He says tliat he 
had borrowed the money from Kailasa Aiyar 
for his trade in gold and re-paid it at the 
request of the latter in Madras, obtaining a 
receipt (Exhibit 1) in acknowledgment of 
the amount paid and tlie letter (Exhibit II). 
When Rama Aiyar brought the suit against 
him, he was asked by Kailasa Aiyai' tocontest 
the suit and contend that (he money liuil been 
paid back at liis reiiuest. He .-'tutes that 
Kailasa Aiyar said to him that unless he so 
contested the suit he would not refund the 
money to him in the event of his father 
obtaining ii decree ugainst tlie respondent. 
The respondent further explains that if a 
decree were obtained against him, lie 
might liave been arrested when he went 


to the Coebiu State as he used to do to 
carry on his trade and to see his relations. 
The conversation about the suit between 
Rama Aiyar and the respondent is also 
mentioned by his 2nd witness, Samu Pattar, 
a trader of Palghat who also says that 
respondent paid back the money borrowed 
from Rama Aiyar in Madras as requested 
by Kailasa Aiyar. His brother-in-law, the 
3rd w itness, Anautarama Patter speaks of 
the trade of the respondent in. Cochin {vide 

Exhibits III to VIII) and states that the 
respondent contested the suit because he did 
not want to be arrested when he went 
there on business. The appellant, who is 
the legal representative of the plaintiff in 
the suit, did not examine any witness. He 
relied mainly on the proceedings in the 
Anjikaimal Court in that suit (Exhibits H, 

J, B, C, D, E, F and G)to show that the plea 
of the respondent is not true and that he 
merely contested the suit because he 
expected to win it. But it is clear that 
the plea of want of jurisdiction was 
expressly raised by the defendant and the 
fact that he contested the suit on its merits, 
does not show that it was not with the object 
of avoiding the inconvenience of having a 
decree against him in the Cochin State. I 
see no reason on the whole to reject the 
evidence of the respondent and his witnesses 
as to the reasons which led him to contest 
the suit, and 1 find on the issue that the 
respondent appeared and pleaded in the Dis- 
trict Court of Anjikaimal under the circum- 
stances now stated by him. 

This appeal coming on for final hearing 
after the return of the finding of the lower 
Appellate Court upon the issue referred by 
this Court for trialon the 19th August 1915, 
upon perusing the grounds of appeal, the 
judgments and decrees of the lower Appel- 
late Court and the Court of first instance 
and the material papers in the suit and 
upon hearing tlie arguments of Messrs. T, 
ii. iiamachaudra Aiyar, T. B. Krish~ 
itntiirami Atyer and N. A. Knshna 

Aiyar, Vakils for the 2nd appellant, and 
of Me.ssrs. (’. 1". Aumifahishm Aiyar and 
T. K. iinmuhi Aiyar, Vakils for the 
respondent, and the case having stood over 
fur consideration till the 6th September 
D'Di, tlie Court (Tyabji and Pliillips, JJ.) 
liuulc the lulluwiug 


(2) 2 iM. -107. 
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ORDER OF REFERENCE. 

TYABjr, J. — This appeal arises out of an 
application under section 44 of the Civil 
Procedure Code for execution of a decree 
passed in the Courts of the State of 
Cochin. It is admitted that there is such 
a notification with reference to the Courts 
in Cochin as is mentioned in that sec- 
tion. 

It has been recently held, and was not 
questioned before us, that such an appli- 
cation may be resisted on the grounds 
mentioned in section 13 of the Civil 
Procedure Code [Veeraraghava Iyer Muga 
Sail (1)]. 

The present application is resisted on 
the ground that the foreign Court was not of 
competent jurisdiction; section 13 (a) of the 
Civil Procedure Code. 

It is admitted that the Courts in Cochin 
had jurisdiction in accordance with the 
laws of Cochin. But whether a foreign 
Court is or is not a Court of competent 
jurisdiction within the meaning of section 
13 (a) has to be determined in accordance 
with the principles of international law, 
and not in accordance with the law of 
the country in which the foreign Court 
is situated. See Pemberton v. Hughes (3) 
where it is said: “The jurisdiction which 
alone is important in these matters is the 
competence of the Court in an international 
sense, i. e., its territorial competence over 
the subject-matter and over the defendant. 
Its competence or jurisdiction in any other 
sense is not regarded as material by the 
Courts of this country.’’ See also E. Christian 
v. P. J, Delanney (4) and Shaik Atkam Sahib 
v. Baoud Sahib (5). In Pemberton v. 
Hughes (3) the question was (as it always is 
in England) whether a suit would lie in 
England on a foreign judgment. Sec- 
tion 44, however, permits execution to be 
obtained on the foreign judgment itself. 

Whether section 44 does not proceed on 


the principle of “comity” as that expression 
is understood in Schibsby v. Westenholz (6), 
has not been argued before us, and I 
will assume that the principle of “comity” 
has no bearing on judgments falling within 
section 44. The difference between the two 
aspects is thus explained in Schibsby v. 
Westenholzi (6): “and we think that if the 
principle on which foreign judgments were 
enforced was that which is loosely called 
comity’, we could hardly decline to enforce 
a foreign judgment given in Prance against 
a resident in Great Britain under circum- 
stances hardly, if at all, distinguishable from 
I hose under which we, mutatis mutandis^ 
might give judgment against a resident in 
France; but it is quite different if the 
principle be that which we have just laid 
down;” the latter principle being thus 
explained; we think that, for the reasons 
there given, the true principle on which the 
judgments of foreign Tribunals are enforced 
in England is I hat stated by Parke, B., in 
Pussell V. Smyth (7) and again repeated 
by him in Williams v. Jones (8) that the 
judgement of a Court cf competent juris- 
diction over the defendant imposes a duty 
or obligation on the defendant to pay the 
sum for which judgment is given which 
the Courts in this country are bound to 
enforce; and consequently that anything 
which negatives that duty, or forms a legal 
excuse for not performing it, is a defence 
to the action.” 

The cases in which foreign Courts 
are in England recognised to be internationally 
of competent jurisdiction in regard to suits 
of a personal nature have been stated by 
Fry, J., in Rousillon RonsillonC')) to include 
the following five. 

i. Where he is the subject of the foreign 
country in which the judgment has been 
obtained ; 

2. Where he was resident in the foreign 
country when the action began ; 


(8) (1899) 1 Ch. 781; 80 L. T. 369; 68 L. J. Ch. 
281; 47 W. R. 354. 

(4) 26 C. 931; 3 C. W. N.614. 

(5) 3 Ind. Cas. 190; 32 M, 469; 19 M. L. J. 457. 


(6) 6 Q. B. 15o;40L. J. Q. B. 73;2tL. T. 93} 
19 \Y. R. 587. 

(7) 9 M. & W. 810 at p. 819; 1 D. (n. s.) 02'J- 11 L 
J. Ex. 308; 152 E. 11. 343. 

(8) 13 M. & 628 at p. 633; 2D.&L. 080: 14 h 

J. Ex. 145; 103 E. R. 262. 

(9) (1880) 14 Cl.. D. 3ol at p. 371; 49 L. J. Cl.. 33s. 
42 L. T. 679; 28 W. 11. 623; 44 J. P, 668. 
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3. Where the defendant, in the character 
of plaintiff, has selected the forum in which 
he is afterwards sued; 

4. Where he has voluntarily appeared: 

5. Where he has contracted to submit 
himself to the forum in which the judgment 
was obtained '. 

In the present case only the 4th head need 
be considered. It is impliedly recognised a.s 
a source of international competence in 
Gurdyal Sinyh v. Raja tf Faridkot (10), as a 
decree of a foreign Court to the jurisdiction 
of which the defendant has in any way sub- 
mitted himself is in their Lordships’ judgment 
excepted from those decrees which are des- 
cribed as being by international law a nullity. 

What we have to decide, therefore, is 
whether or not the respondent had voluntari- 
ly appeared in the Cochin Court, or to use 
Lord Selborne’s words in the Faridkot case 
(10), whether' cr not he liad in any way 
submitted himself to the jurisdiction of the 
Cochin Courts. 

Both the lower Courts have answered this 
(luestion in the negative, and the ques- 
tion before us narm.v.s itself down into 
whether there is any evidence on which they 
co61d have held that the defendant’s appear- 
ance was caused by duress so as to prevent 
his appearance having the effect of clothing 
the Courts of Cochin with jurisdiction under 

the 4th head. 

The facts are as follows : — 

A sum of Rs. 2,300 was due from the 
respondent (Rri.shna Pattar) to tlie 
appellant (Rama Aiyar). The respondent 
paid this sum to Kailasa Aiyai', the son of 
Rama Aiyar. Rama Aiyar repudiated the 
payment to iii.sson as a proper payment to 
himself, and brought the suit in the Cochin 
Courts. The respondetd appeai-cd in the 
Cochin Co.irt.s under protest, l)«it pleaded on 
the merits, llis defence on the merits was 
upheld in the Court of first instance in 
Cochin, but that decision was reversed Ity 
the Appellate Court. Ihdh Cmirt.s decided 
against the rospondeut on the 'lucstiun of 
jurisdiction. The lespuiident says that 
Ins appearance wa.s not voluuiary lia\iiig 
been actuated by (he fidlowing eiroun.- 
stances; 

(10) 22 C. 122 at )|. J. A. J7I; -1 M. 1 . J. 

^g7j (1694) A. C. 07U. 
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(0 “He statee” (in the words of the 
District Judged “that Kailasa Aiyar said to 
him that unless he so contested the suit, he 
would not refund the money to him in the 
event of his father obtaining a decree against 
the respondent.” In other worth, a third 
party, Kailasa Aiyar, required the respondent 
to contest the suit and .said to him that 
unless the suit was contested he (Kailasa 
Aiyar) would not refund the money ^vhich 
had been paid to him by the respondent on 
behalf of his father. 

(2) “The respondent further explains 
that if a decree were obtained against him, he 
might have been arrested when he went to 
Cochin State as he used to do to carry on 
his trade and to see his relations. ’ 

Do these two circumstances furnish any 
evidence that the appearanoe of tho respond- 
ent in the Cochin Clourts was under duress? 

Great reliance was placed by the respond- 
ent upon Parry and Co. v. Appasami Pillal 
(2), the principle of which decision appears 
in the following sentences: * The grounds 
on which those decisions proceeded were that 
the defendant, by appearing in the foreign 
Court and taking no objection to its jurisdic- 
tion, had for the' time put himself under the 
jurisdiction of the Court and had led the 
plaintiff to believe that the proceedings were 
allovved by him to be effectual, and encour- 
aged the plaintiff to proceed on them instead 
of withdrawing from them and instituting 
proceeding.s elsewhere.” Mr. Justice Muthu- 
swami Aiyar, whose decision was upheld, 
said in Parry ,V Co. v. Appa.-iami Pillai 
(2): "Tlie true test seems to be some- 
thing in the conduct of the defendants 
which amounts to a voluntary submission 
to jurisdiction and which might amount to 
a breach of faith if the defendants were 
allowed to question the jurisdiction of the 
foreign Court.” 

The true principle, however, seems to be 
not that gcod faith estops the defendant 
from questioning tlie jurisdiction of a Court 
■.vliioh in fact has no jurisdiction; but that 
the fact uf the defendant appearing and 
plcailiiig on the merits, and thus taking 
;i chinice of a decision being given in his 
fa\a'ur (and inviting the Court to pronounce 
on Viw merits), makes tliat Court inter- 
iiat it'i::illy competent to adjudicate on the 
ijieiiL', in the same manner as is done by 
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residence (even temporary) of the defendant 
in the foreign country, or by a contract 
made prior to the suit by the defendant 
with the plaintiff to submit himself to the 
jurisdiction of the Court. Applying the 
test approved of in Schihshy v. Wesfeninh 
(6), it may be said that when a person 
appears before a foreign Court and takes 
the chance of a judgment in his favour, 
there is a duty cast upon him to obey that 
judgment even if it goes against him. 

On the other hand, of course, where the 
defendant’s appearance is not voluntary, 
but brought about under duress, the Courts 
cannot give to such an act any legal 
consequence: and ‘ the case will be treated 
as though he had not appeared” [Voinet 
V. Barrett (11) per Lord Esher], It has 
been assumed that one example of such 
duress is where property having been 
seized by the foreign Tribunal in order 
to compel appearance” {Ibid,, per Cotton, L. 
J.), the defendant appears under protest 
in order to protect such property. On the 
other hand it has been said by Lord 
Esher, M. R,, in the same case that the 
mere fear that things which may be 
afterwards carried into the foreign country 
will be seized is not such pressure as will 
prevent appearance from being voluntary 
under head 4 above: and Lord Justice 
Bowen said, A man cannot be said to be 
compelled to appear because, if he does not 
do so, he may be inconvenienced in the long 
run” (page 42). This case would, therefore, 
appear to be directly against the contention 
of the respondent and it is only to be 
considered whether we are bound to follow the 
decision in Barry and Co. v. Appasami PiUai 
(2) in preference to Voinet v. Barrett (11). 

Parry and Co.'s case (2) has, no doubt, stood 
in the Indian Law Reports for a long 
time, and there is much substance in the 
contention that we ought not to depart 
from it lightly as many parties may have 
proceeded on the basis of its correctne.ss. 
But international law develops rapidly. The 
attitude of the Courts towards foreign 
judgments has certainly greatly changed 
since Lord Ellenborough said, ‘ I will look 
to these foreign judgments with great 


jealousy” [Molony v. Gibbons (12)j. 
Now the Legislature of British India 
requires some of them to bo executed as 
if they had been pa.ssed by the Courts of 
British India. Moreover, the decision in 
Parry's case (2) has recently been greatly 
canvassed and its soundness doubted in 
Veeraraghava Atyar v. Mnga Sail (1). It 
was not followed in Patinjara Manakal Para- 
nieswaran Namhudri v. Subramania Pattar 

(13), where the Engli.sh decision in 
Boissiere lV Co. v. Brockner Co. (14) 
was followed without reference to Parry 
and Co. V. Appasami Pillay (2). The 
decision in Patinjara Manakal Parnmeswaran 
}\ambudri v. Subramania Pattar (13), 
however, proceeded mainly on the ground 
that the defendant had filed an appeal 
from a decision against the foreign Court 
and in the appeal he had taken no objection 

to jurisdiction. On the other hand, 
Sadasiva Aiyar, J., one of the leari^ed 
Judges who decided Knthaledath Narayana 
Moofhod V. Cochin Sircar (I5), was prepared 
to follow Parry .y Co. v. Appasami PiUai 
( 2 ). 

We have, therefore, the fact that there 
is a decision of this Court of long 
.standing which has not been expressly 
overruled hy a Full Bench and which 
Sadasiva Aiyar, J., is prepared to follow, 
in favour of the respondent. It is argued 
by the respondent that -this consideration 
is .strengthened by the fact that the only 
alternative to following Parry 4' Co. v. 
Appasami Pilhu (2) is that we should 
follow the English decisions; and that the 
latter alternative ought not to be adopted, 
for this additional reason that the present 
state of authorities in England leaves the 
law in ail unsatisfactory condition. (See 
Westlake’s Private International Law, 5th 
Edition, page 406). 

The facts with reference to voluntary 
or involuntary .submission to jurisdiction 
under protest must (according to Professor 
Westlake’s view of the pi-esent English 
authorities) be arranged under one of 
three beads: 

(12) 2 Camp. 502; 11 R. R. 778. 

(13) 29 Inu. Cas. 456. 

(14) (1889) 6 T. L. R.85, 

(15) 30 Ind. Cas. oil; 2 L. W. 637; (1915) M. W 
N. 534; 26 M. L. J. 627. 


(1 1) (1885) 55 L. J. Q.B. 39 at p. 40; 34 W. E. 161. 
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( 1 ) When the property of the defendant 
is at the date of appearance actually in the 

hands of the foreign Court. 

(2) When the defendant possesses 

property which at the same date is within 
the grasp of the foreign Court, but not 
actually seized by it. 

(3) When the defendant has business 
transactions in the foreign country and is 
frequently in such position that a judgment 
in a Court of that country could be executed 
against him there. 

When the facts fall under the first head, 
the submission to jurisdiction has been 
considered (without ever having been so 
decided) to be involuntary; under the other 
two heads it has been held to be 
voluntary. 

■ Professor Westlake points out that there 
cannot be any real distinction between the 
ftmount of pressure in cases (1) and 
(2). (This was the view of Wills, J., in 
Yoinet V. Breett (Id) reversed in appeal 
Voinet Bamtt (11). Nor is there any 

solid di.stinction between cases (d) and Wb 

It would follow, therefore, that logically all 
three cases must result in the same manner, 
I e either in each of these cases it ought to 
be considered that the submission has been 

voluntary, or the reverse. 

AVe have, therefore, three alternative 


3 urses open to us : 

I. To hold [as held in Parry s case {2)] 
hat in all three cases the submission is 
[ivoluntary; in which case “the principle 
hat jurisdiction is given by voluntary 
ppearance would be practically abandoned, 
nils principle has, however, as Professor 
Westlake points out, not been abandoned in 
hUsiore vV To. V. Brorknrr .V Co. (U) nor in 
:arrick V. (17); still h .' S it may be 

xlded in v. De C!' ri'>'0‘t awl Ihinicr 


( 1 ^). 

I). To follow the 1‘higbsh 
they stand, notwithstanding 
anomalous. 


autlii»ritios as 
that they are 


IlL To hold that in all three cases the 
submission is \oluntary, wlii.li would lie 
opposed to the dicta that when a i'erson 
appears to protect his property, his sidniiissioii 

may be considered to be brought about by 

(16) (IHsrd ‘A Ij. .). (n. ^) l>. '/-M. 

(17) {mb) 12 T. li. K. 

(18) 30 T. L.K.511. 
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duress and have no effect in conferring 
jurisdiction. 

The trend of the most recent decisions 
in England is. hoAvever, in favour of this 
last course, namely, to recognise a foreign 
judgment whenever the defendant has ap. 
peared, cf. Quiard v. De Clermont and Bonner 
(18) and the remarks on it in Veeraraghava 
Aiyary.Muga Sait HI In favour of the 
same view must be mentioned the principle 
that if the defendant takes the chance of 
a decision in his favour then he is bound: 
whenever he appears and defends the action 
on the merits, he takes such a chance, i he 
fact that the defendant is even temporarily 
resident in the foreign country itself gives 
jurisdiction to the Court, the question ot 
the time during which be has actually 
been in the country is wholly immaterial: 
Camcfcv.iTancocfe( 17). Jurisdiction may he 
given by agreement between the parties 
and where the suit is on a contract, it 
has sometimes been held by the Courts 
that by implication there was a contract 
that the foreign Court should have jurisdic- 
tion. It is important to note also that 
possession by the defendant of property in the 
foreign country is by itself considered by some 
countries, including Scotland, to be sufficient 
to give jurisdiction to the foreign country. 
See Dicey’s Conflict of Laws, 2nd Edition, 
pages 66, 57; Story’s Conflict of Laws, 8th 
Edition, section b-lQ, avhere it is recognised 
that the property in the foreign country 
may be seized and attached and the decree 
is held not to be binding personally only 
if the defendant “lias never appeared and con- 
tested the suit”. See also Douglas v. Forrest 

(19) which was, however, doubted in Schibshy 
V. Wedenholz (6) and in the Faridkot case (10) 
the possession of property was held to be 
no ground for jurisdiction. But it may 
be added that when the property is of 
sufficient value to induce the defendant to 
appear and defend the suit, the test of 
ulVectiveness, on which Professor Dicey bases 
the whole theory of the international 
competence of Courts, is sutished. 

On tlie other side and in support of the 
view that when property has been seized 
l>y the foreign Court appearance should be 

(in') -1 1 M. ‘A I\663; 0 L. J. (o. 5.) C. P. 

157; 13U t. K.U3o. 
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considered involuntary and be deemed 
insufficient to clothe that Court with 
jurisdiction, we have in the first place 
the remarks in Voinetv, Barrett (11) though 
the actual decision was that the appearance 
was under such circumstances as to give 
jurisdiction to the Court, Professor Dicey 
says on this point: The distinction suggested 
rests on good authority” (the authority is 
not cited) “but is not entirely satisfactory.” 
(Conflict of Laws, page 371, footnote 2). 
Professor Westlake on the other hand is in 
favour of the view that appearance in such 
circumstances does not bind the defendant, 
saying that otherwise ‘ the defendant would 
be bound to abandon his property abroad 
as the price of saving his English property 
from the grasp of a Court having ex‘ 
Jiypothesi no international jurisdiction in 
the case” (page 406). He is also of opinion 
that the obvious leaning of Lord Blackburn 
and his colleagues in Schibshy v. WestenJiolz 
(6) was in the same direction. The 
pa^’sage cited immediately before this remark 
is we think it better to leave this question 
open, and to express no opinion as to the 
effect of the appearance of a defendant, 
where it is so far not voluntary that he 
only comes in to try to save some property 
in the hands of the foreign Tribunal. But 
we must observe that the decision in 
Be Gosse Brissac v. Batlibone (20) is an 
authority that where the defendant voluntarily 
appears and takes the chance of a judgment 
in his favour he is bound” (Westlake, page 
406). 

There seems, however, to be no decision 
of the English Courts that when property 

has been seized by the foreign Court, the 

^ A _ appearance must be 

considered to be^ ineffectual in the sense 

that the Court is not then competent to 
pronounce an internationally effective judg- 
ment. The obiter dicta inVoinet v. Barrett 
(11) and Professor Westlake’s opinion that 
such ought to be the law, are of course of 
the greatest weight. But it seems to me, 
as I have already said, that the trend of 
the most recent authorities, the view taken 
by the Courts of Scotland and other 
countries and the test of effectiveness 


mentioned by Professor Dicey all indicate 
that the law will develop in another 
direction. As to Professor Westlake’s 
remarks cited above, the defendant virtually 
abandons his foreign property as soon as 
he fails to defend the suit successfully: for 
such property being within the jurisdiction of 
the foreign Court can be seized in execution 
of the foreign judgment. See Story, Conflict 
of Laws, section 549. In the present case, 
the defendant appeared and took the chance 
of a judgment in his favour. The authorities 
are quite clear that in such a case the foreign 
Court has jurisdiction: Schibshy v. Westenholz 
(6), Harchand Panaji v. Gulahchand Kanji 
(21). No expression of opinion is neces- 
sary on the question whether, if his property 
had been seized, the Court would or would 
not have been deprived of its international 
competence. As no property had been seized, 
all I need say is that, in my opinion, in 
the present case there is no evidence from 
which it can be inferred that the defendant 
appeared in the Cochin Courts through 
such duress as to render his appearance 
devoid of the effect which it would ordinarily 
have under the 4th head mentioned by 
Fry, J. 

My reference to some of the more general 
aspects of the question was necessary only 
in order to determine whether we ought 
to follow Pamj 4’ Co. v. Appasami Pillai (2) 
and hold, contrary to the English authorities, 
that though the defendant appears and 
pleads on the merits, his denial that the 
Court has jurisdiction is sufficient to prevent 
the Court from becoming internationally 
competent. 

The distinction between voluntary and in- 
voluntary appearance in the three cases men- 
tioned by Professor Westlake may be admitted 
to be unsatisfactory. But if in all the three 
cases the same decision comes to be given 
in England, it seems to me that that 
decision will be that in each case the Court 
becomes competent by the defendant’s appear- 
ance. Hence, in any case, Parnj Co. v. 
Appasami Pillaii2) should not, in my opinion, 
be followed, when (as in the present case) it 
is opposed to English decisions, as far as 
they have already proceeded. If I had 


(20; 30 L. J. Ex. 238; 6 H, & N. 301. 


(21) 26Iud. Cae. 205j 16 Bom, L. K.620j 39 ii 34. 
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tboaght tbat the trend of the English 
decisions was in favour of the view in 
Parry ^ Go. v. Appasami Pillay (2) it would 
have been proper to follow it, but as T 
have already said it seems to me to be 
emphatically in the reverse direction. 

I should myself be inclined, therefore, to 
allow the appeal, but as my learned brother 
thinks that we ought not to disregard 
Parry 4* Co. v. Appasavii Pillay (2) unless it 
is overruled by a Full Bench, I agree to 
refer the following questions to a Full 
Bench of this Court : — 

1. Where there is an application under 
section 44- of the Civil Procedure Code 
for execution of a foreign judgment and 
the judgment-debtor objects on the ground 
that the judgment was given by a foreign 
Court that had no personal jurisdiction over 
him inasmuch as he was not resident within 
the territorial jurisdiction of that Court, 

(a) Is such objection to be upheld where 
it appears that the judgment-debtor had 
objected to the jurisdiction of the foreign 
Court when sued there, or 

(b) Will the fact that the judgment- 
debtor has appeared to contest the suit 
on the merits and taken the chance of a 
judgment in his own favour conclude him 
from taking any objection to the jurisdiction 
of the Court, irrespective of the question 
whether his appearance has been voluntary P 
or 

(c) Will the defendant be concluded 
only if his submission to the jurisdiction was 
voluntary^ 

(df If the third alternative is answered 
in the affirmative, is the submission voluntary 
where the defendant appears in the circum* 
stances of the present case ? 

2. Was Surry V ease (2) riglitly 
decided !" 

Phillips, J.— The facts of the case are 
set out in my learned brother’s judgment. 
The only question fur consideration is 
whether the respondent voluntarily submitted 
to the jurisdiction <>f the Cocliiji Court, 
which passed the decree, which it is now 
sought to execute. The respondent appeared 
and defended the suit against liirn in tim 
Cochin Court, but be protested against the 
jurisdiction of the Court, lie rei;e\ved 
his protest in the Appellate Court, and lias 
pow taken the same objection in execu- 


tion of the ’decree. His reasons for 
appearing and defending the suit were, as 
found by the learned District Judge, (l) that 
his creditor’s son, to whom he had repaid the 
suit debt, refused to refund him the money 
unless he defended the suit brought by the 
father, (2) that if a decree were passed 
against him, he might be arrested when he 
went to Cochin on business or to see his 
relations. In Parry 4* Co. v. Appammt Pillai 
(2), tiie reason for the defendants’ submission 
to a foreign Tribunal as given in the judg- 
ment (page 412) is “to escape the inconveni- 
ences which would attend a judgment 
against them if at any time they or their 
property might be found in French territory.” 
That cose is, therefore, on all fours with the 
present case and if that ruling is to be 
followed, this appeal would have to "be 
dismissed. The authority of the ruling has, 
however, been recently doubted by the 
learned Chief Justice and Seshagiri Aiyar, J., 
in Veararaghavd Aiyar v. Mngn Sait (1) in 
consequence of the decision in Boissiere 
4' Co. V. Brochier!^' Co. (14). 

There are also other English decisions which 
are opposed to the ruling in Parry 4' Go. v. 
Appasaini Pithy (2); Schibsby v, Westenhoh 
(6) Voivef w.Barrettdl); Rousillon y . Eousillon 
(9) and Decosse Brissac v. Ratkbona('lQ). In a 
very recent case, Harris v. Taylor (22), where 
a defendant put in an appearance condition* 
ally and applied to the Court to set aside the 
order for service out of the jurisdiction but 
did not even defend the action, it was held 
that the defendant had voluntarily submitted 
to the jurisdiction because he had sought the 
protection of the Court, The principle that 
is apparently applied in these English cases 
is that when a defendant submits to jurisdic- 
tion, except under duress, be is bound by the 
decision of the Court, l)ecan.«e he has elected 
to take the chance of a decision in his favour 
and cannot be allowed to demur to a decision 
against him. A mere protest against jurisdic- 
tion does not make his submission involnn- 
tai-y. The ruling in Parry 4' Ci-. v. Appasami 
Pilhii (2) is the concurrent decision of three 
Judges and proceeds on the grounds that a 
<l(f('iulant having protested against jurisdiction 
puls tlio plaintiff on his guard and doe? not 
Ivu'l him to believe that the proceedings will 
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be allowed to be everywhere effectual. This 
point of view is quite different from that 
adopted by the English Courts, and in a 
question like this, which is one of interna- 
tional law, Indian Courts must be guided by 
the decisions of English Courts, The law, 
however, as laid down in Parry Co. v, 
Appasavii Pillai (2) has been the law in this 
Presidency, where the circumstances are not 

4 

the same as in England, for over 35 years 
and has not been altered, notwithstanding 
the decision in Voinet v. Barrett (11). On 
the principle of stare decisis I am not pre- 
pared to dissent, unless and until that decision 
is overruled by a considered decision of a Full 
Bench. I, therefore, agree to refer to a Full 
Bench the question proposed. 

This appeal against appellate order 
coming on for hearing yesterday in pursu- 
ance of the above order of reference, upon 
perusing the said order of reference, and 
upon hearing the arguments of Mr. T. B. 
Krishnasiramy Aiyor, for the 2nd Appellant, 
and Mr. L. A. Govindaraghuva Aiyar for Mr. 
G. V. Ananfah'ishna Aiyar and Mr. T. K. 
(roi-inda di'//i7r, for the Respondent, and the 
case having stood over for consideration till 
this day, the Full Bench expressed the 
following 

OPINION ; — We think that Parry Go. 
v. Appasami Pillai (2) must be overruled. 
No authorities are cited in the judgment of 
the Appellate Court, but the learned Judge 
who decided the case on the original side 
referred on the point to General Steam 
Norigation Go. v. Guilloui2'S) and to Schibshy 
V. Westenholz (6). The dicta in General 
Steam Navigation Go. v. Guillon (23), on 
which the learned Judge relied, were 
questioned in Schibshy v. Westenholz (6) 
which is rather against the view taken by 
him, as in that case the question on which the 
Court of Queen’s Bench decided to express 
no opinion was “as to theeffectnf theappear- 
ance of the defendant, where it is so far not 
voluntary that he only comes in to try and 
save some property in the hands of the 
foreign Tribunal”, rather implying that at 
any rate, where there was no property in the 
hands of the foreign Tribunal appear- 
ance there would amount to submission. 

The later English cases referred to in the 
• (23) 11 M. & W. 877 at p. 894; 13 h. J. Ex. 168: 152 
E. R. 1061. 


order of reference and in Veeraraghava Iyer 
V. Muga Sait (1), including the recent 
decision of the Court of Appeal in Harris v. 
Taylor (22) as also Earchand Panaji v. Cuilah- 
chand Kanji (21), are clearly opposed to 
Parry 4* Co., v. Appasami Pillai (2) which 
must be overruled. That i.s sufficient to 
dispose of the reference, as the facts of the 
present case are identical. 

Reference ansicercd in the affirmative 
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First Civil Appeals Nos. 1974 and 20 i2 

OP 1915. 

.lanuary 14, 1916. 

Presenti—Ur. Justice Shadi Lai. 

NEK MUHAMMAD and anotiiek— 
Defendants— Appellants 

versus 

MAYA RAM and others— Plai.ntikps— 

Respondent.^. 

Will—Cun,<trucfion—Dufij uf Court to ascertain 
intention of testator— Dcvif.^ of absolute estate 
—Condition u) restraint of alienation, validifij of 
-pre-emption suif—p!ainfi{fs proprietors at time of 
sale and at date oj suit— Salt, whether maintainable— 
Punjab Pre-emption .tW {U of 1905), s. II, proviso. 

The duty of a Court in interpreting a testament 
is to ascertain the intention of rhe testator from 
a!l the clause.s of the document and to give full 
effect to it. [p. 606, col. 2.] 

Where a testator, having conferred an absolute 
estate, attaches a condition in restraint of alienation, 
such a condition is void in law. [p, 606. col. 2 1 

Jotendrn 'Slohan Tagore v. Conendra Mohan Toonye 
18 W. R. 359; 9 B. 1*. R. 377; I. A. Sup. Vol. 47; 2 
Suth, P, C. J. 692; 3 Sar. P. C. J. 85, followed. 

Where, therefore, a testator bequeathed his entire 
property to his two widows and e.xpressly conferred 
upon them full powers of alienation by sale, mort- 
gage, etc., and there was a clause in a subsequent part 
of the Will providing that on the death of one 
widow, the otlier would succeed to her estate and 
that on the death of both certain specified collaterals 
would inherit the property: 

Eeld, that what the testator intended was that 
the widows should have unrestricted powers of 
alienation, whether during their lives or to take 
effect after their deaths, and that the later clause 
did not justify a distinction between gifts inter vivos 
and Wills, [p. 006, col. 2,] 

Where plaintiffs in a pre-emption suit were proved 
to have been proprietors in the village at the time 
of the sale as well as on the date of the suit and 
the defendants produced no evidence in rebuttal: 

Held, that they had complied with the require- 
ments of the proviso to section 11 of rhe Pre- 
emption Act and were entitled to pre-empt. 'p. 607 
col. 1,] 
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First appeal from the decree of the Dis- 
trict Judge, .Thelam, dated the 30th March 
1914, dismissing the claim. 

Mr. Jai Gopal Sethi^ for the Appellants. 

Bakhshi Teh Chand, for the Respondents. 

JUDGMENT 

In First Civil Appeal No. 1974 of 1915. 

On the 6th June 1912, Musaitimat Mula 
Devi, widow of one Karm Chand, sold 
29 kanaU of land for Rs. 1,000 to the de- 
fendants, who are the appellants in this 
appeal. The plaintiffs, Maya Ram and Hira 
Nand, two of collaterals of Karra Chand, in- 
stituted a suit praying for a decree declar- 
ing the alienation to be invalid or in the 
alternative, for a decree for possession as 
pre-emptors. The District Judge has refused 
the first prayer, but granting the second he 
has passed a decree for possession on pay- 
ment of the price mentioned in the deed. 
Both the parties have preferred appeals to 
this Court and these appeals shall be dis- 
posed of by this judgment. 

Now it is undeniable that the land in 
dispute originally belonged to Karm Chand, 
who beciueathed ittohi.stwo widows, Bhag 
Sudhi and Mula Devi, by a AVill dated the 
10th February 1904, and it has been de- 
cided in proceedings under the Probate and 
Administration Act that Mumramat Bhag 
Sudhi disposed of the estate inherited by 
her by means of her testament executed on 

the 2nd October 1911. 

The important question for consideration 

is, whether the widows were absolute owners 
of the estate bequeathed to them and could 
alienate it in any manner they liked. Now 
the testator, Karm Chand, in devising the pro- 
perty to his widows states that they would 
be lanllk in equal share-', and he further 
provides that >t>iko IkhUnr himil hoga 

kih )is turn- chithfi jni>hv} h’tr kisni b'l-ikh- 
tiar kamil istinial JaK-’n mir 

khnrch himi aiir bni »i- ndm mtghnirn ke 
zarie mnntuqil hiren. It will be observed 
that the language used by him is very com- 
prehensive and confers upon the devisees 
in express terms full power of ulieimtion 
by sale, mortgage, etc. 

The learned Counsel for the defendants 
argues that the widows had an unrestri^ded 
power of making an alienation infer vin>i 
but were not entitled to will away the pro- 
perty. The clause relating to the power of 


OASES. , tl916 
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disposition referred to above is couched in. 
general terms, and does not draw any dis- 
tinction between an alienation inter vivos and 
a Will. There is no doubt another clause 
in a subsequent part of the Will which pro- 
vides that on the death of one widow, the 
other would succeed to her estate, and that 
on the death of both certain collaterals 
mentioned therein would inherit the property. 
But this provision does not sustain the dis- 
tinction which the Counsel seeks to draw. 

If Karm Chand having conferred an 
absolute estate intended to attach a condi- 
tion in restraint of alienation, then such a 
condition would, it appears, he void in law. 
As observed by their Lordships of the 
Privy Council in the well-known case 
of Jatendra Mohan Tagore v. Ganendra Mohan 
Tagore {\), “If, again, the gift were in 
terms of an estate inheritable according to 
law, with superadded words, restricting 
the power of transfer which the law annexes 
to that estate, the restriction would be re- 
jected, as being repugnant, or, rather, as 
being an attempt to take away the 
power of transfer which the law at- 
taches to the estate which the giver has 
suflBciently shown his intention to create, 
though he adds a qualification which the 
law does not recognise.” The duty of the 
Court in interpreting a testament is to as- 
certain the intention of the testator from 
all the clauses of the document, and it 
seems to me that what Karm Chand con- 
templated was that the widows should have 
full power of making alienations, whe- 
ther during their lives or to take effect 
after their deaths, that in the event of the 
death of one, the other should succeed to 
her undisposed of property and that on the 
death of both, the property not covered by 
any alienation should devolve upon his col- 
laterals. Whether this gift over can be sus- 
tained in law r.eed not be determined, be- 
cause it is clear that the contingency, upon the 
happening of which it had to come into 
operation, lias not arisen in the present 
case. Mnsammat Bhag Sudhi has disposed 
of her property by Will, and the other 
widow is not entitled to inherit it. 

The learned Counsel for the defendants, 
with a view to establish the validity of the 

(1) is \v. It. 3r.9; 9 U. L. R. 377; I. A. Sup. Vol, 
•17; 2 Sutii. r. C. J. G92; 3 Sar. P. C. J. 85, 
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sale, urges that both the widows could 
validly alienate the devised property by sale, 
mortgage or gift, but he denies to them 
the power of testation. As observed already, 
the clauses in the Will do not support tliis 
distinction and it appears to me that the 
power nf making alienation inter vivos and 
the right of disposition by Will stand or 
fall together. Accordingly, I hold that the 
widows had an unrestricted power of mak- 
ing such alienations as they liked, and 
that both the Will of Musammat Bhag 
Sudhi and the sale made by Musammat 
Mnla Devi, are valid transactions. 

It follows that half of the land in dis- 
pute which belonged to Bhag Sudhi could 
not be sold by Musammat Mula Devi, and 
that the plaintiffs who have obtained Letters 
of Administration with the Will annexed are 
entitled to a declaration as to the invali- 
dity of the sale in respect of Miisammat 
Bhag Sudhi’s share. 

Coming now to the prayer for pre-emp- 
tion, which affects only the remaining half, 
I agree with the District Judge that the 
plaintiffs have complied with all the re- 
quirements of the proviso to section 11 of 
the Punjab Pre-emption Act. Mr. Jai Gopal 
Sethi does not contest their right to claim 
pre-emption under section 12 of the Act, 
but he contends that the plaintiffs have 
not proved their ownership in the estate 
at the time of the sale. Now, it is clear 
that they are members of the same tribe 
as the vendor, and it is fully established that 
the plaintiff Maya Ram purchased some 
land by sale-deed dated the 29th June 
1891, which was mutated in his favour on 
the 16th April 1892, and that Gopi Chand, 
the father of the second plaintiff, Hira 
Nand, became owner by purchase on the 
16th December 1889, and got mutation in 
his favour on 19th June 1890. The en- 
tries in the Record of Rights have continued 
all along, and- the testifies to their 

being proprietors in the village at the time 
of the sale, as well as on the date of the suit. 
Defendants have produced no evidence in 
rebuttal, and on the evidence set out above 
the District Judge has rightly held that 
the plaintiffs have complied with the pro- 
viso to section 11. 

On the question of price, I observe that 
Rs. 1,000 were duly paid before the Sub- 


Registrar, and there is no reliable evidence 
to justify the finding that a part of the 
price was returned afterwards. It is true 
that the market value of the land as shown 
by other transactions in the village is less 
than the sum paid, and that the land re- 
venue assessed on the land amounts to only 
Rs. 2-7-6. It further appears that 
one of the vendees is an agent of 
the vendor on a salary of Rs. 3 per 
mensem, and it is doubtful whether he and 
his brother were in a position to raise 
Rs. 1,000 to purchase theland. These circum- 
stances may create suspicion, but are in- 
suflScient to warrant the conclusion that a 
part of the money was returned to the 
vendees. The plaintiffs must, therefore, pay 
Rs. 500 as the pre-emptive price for half 
the land in suit. 

The result of the above discussion is that 
this appeal by the vendees, which con- 
tests the plaintiffs’ right of pre-emption, 
fails and is hereby dismissed with costs. 

Apjieal (Usinissed, 

In First Civil Appeal No. 2032 of 1915, 

For the reasons set out in my judgment 
in Civil Appeal No. 1974 of 1915 I grant 

the plaintiffs a declaratory decree that the 
S’Be effected by Musammat Mula Devi shall 
not affect oiie-half of the land belonging to 
Musammat Bhag Sudhi; and as regards the 
remaining one-half I give them a decree 
for po.ssession by pre-emption on payment 
■of Rs. .500 within thirty days from this 
date. The plaintiffs shall get half the costs 
incurred in the lower Court, and the parties 
are directed to bear their own costs in 
this Court. In the event of failure to pay 
the price within the prescribed period the 
plaintiffs’ suit for possession shall stand 
dismissed with costs. 

Ap-peal allowed. 
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the payment by the 1st 


MADRAS HIGH COURT. 

Civil Rsvisioh Petition Xo. 417 op 1914. 

December 21, 1915. 

Pre^e»^:— Mr. Justice Seshagiri Aiyar. 
KOTflANDARAMAK CHETTV anootiieks 

— PlAINTIKFS— PETIT lOSEltS 

versus 

SHUNMUGAM CHBTTY and others— 
Defendants — Respondents. 

LimifohW Act (IXof 1908A>f. 21, scope of— 
contractor \ vieo.ning of — Tei>t for determining effect of 
acknowledgment hy third party — Decree-holder^ right oj 
— Exemption, grant of. 

The proviso in section 21 of the Taniitation Act is 
not exhaustive of the persons for whose benefit the 
protection is intended. The test in each case 
is whether the person who keeps alive the debt liad 
express or implied authority to act on behalf of those 
a^^ainst whom limitation is to be arrested. In cases 
wTierc the liability is several, it should be clearly 
established that the persons to be bound allowed 
themselves to be represented by the person who 
made the part-payment. [p. 609, col. l.j 

(3opfl/ Daji S'lthe v. Dopaul Bin Sonn E/iit, 5 Bom. 

L R 1020; 28 B. 24''; Somi' Aynngar v. Inxmi. Q ]nd 
Cas 8- 9 if - I^- T. 263; 21 M. L. J. 455, followed. 

The'word “joint contractor” in .section 21 of the 
Limitation Act applies also ton surety; and, therefore, 
an acknowledgment by the principal debtor does not 
save limitation against the surety, [p. 600, col. l.j 
Ordinarily a decree-holder is cntillcd to have all 
his remedies against the* judgment-debtor and 
Leptional oircumstancos should l.o proved m ordor 
mnt anv evcmidion fron. tl,e Rcneral hahd.ty. 
A„ ,,rder, t'herefore, diroctiuK the payraent of a 
deU al amount by inatalmcmt. evten.hngover four 
yeL should he supported by very strot.g e.rcuiu. 

stances. ' P- 609^ col. 2.j 

Petition under section 25 of Act IX of IbS/, 
praying the HIgli Court to revise the <iecree of 
the Court of the Subordinate Judge of 
Trichinopoly, in SmallCau.se Suit Xo. IMS of 

1913. 

Mr. Jlnjagnpaht t'hnn'ar, ior ihe Peti- 
t loners. 

Mr. A. N. Ihnip.^d Ainnr, for the He- 

spondenl.s. 

This petitirii ntming on for licitring on 
the 20th and 2fith Augu.'<t H'l.'i and 
having stood over for consiilciatit n liil 

27th August 1915, the Cmirt delivered the 

following 

JUDGMENT.— Defendants N.'s. 1 and 5 
executed a promissory note to the phiintilTs 

on the 3rd of Kelinniiy 1910. (bi iht* 

8th of Decoinlier. the l.-<t deferflant nnnlea 
part-payment. Thi.s suit was in.^titnttd ( n 

the 5th Deceniher 1913, Tlie .ith defendant 


pleaded that --- . i 

defendant did not save limitation "gainst 

him. The Subordinate Judge upheld this 

plea and dismissed the suit ns against 

him. As against the 1st defendant and 

his sons (defendants Nos. 2 to 4) the loiver 

Court pa.ssed a decree and allowed them to 

pay the amount in instalments. 

The plaintiffs have filed this revision 
petition. The first contention relates to the 
liability of tlie 5th defendant. Mr. 
Rajagopala Chariar has addressed to me 
an exhaustive argnm3nt on the question. 
There is .some dispute as to the character 
in which the 5th defendant signed the 
promissory note. The plaintiffs regarded 
him as a co-promisor with the 1st 
defendant. The 5th defendant pleaded that 
he signed only as a surety. 1 he Subordinate 
Judge without deciding the point held 
that the claim against the 5th defendant was 
barred. I am not prepared without further 
consideration to accede to the argument of 
Air. Ganesa Aiyar that it is not open to a 
party who signs a document to .show 
that he was not the principal debtor 
Narasimhamiirthi Sastryy. liamasivamy Chetty 
(1) lends .some support to this contention. 
But in Vpnkafastihhiah Chefty v. Otn'indarajulu 
Nnidu (2) it was held that a person can 
show that he signed a document in the 
capacity of an agent. I shall, therefore, 
decide this case on the footing that the 
5th defendant was only a surety. Even 
in that view, I fail to see how the payment 
by the Ist defendant can keep the liability 
alive against the 5th defendant. Section 
4 of Act XIV of 1859 enacted thut if 
more than i.ne person was liable for a 
debt, none of them shall become chargeable 
“by reason only of a written acknowledgment 
signed by either of them.” Part-payment 
.stands on the same footing. The principle 
was thus recognised that one of the 
promisors .should not by his individual 
act render his co-promisor liable. The 
Diinitation Act cf 1871 referred specially 
to the cases of several partners or executors. 
In the Act of 1877, the provision was 
extended to joint contractors and mortgagees. 

( 1 1 IS liiil. Tiis. 690; 24 M. L J. 91; T 

101; (I'.n::) M, W X. 3.30. 

{'>) 3! M. 15; IS .\|. L. ,1. 1: ,3 M. L. T. 259. 
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These extensions mast he regarded as 
illnstrations of the general principle 
enunciated in the Act of 1859. 1 cannot 
accept the contention of the learned N akil 
for the petitioners that the proviso in 
section 21 of the Act is exhaustive of 
the persons for whose benefit the protection 
was intended. The test in each case will 
be whether the person who keeps alivethedebt 
had express or implied authority to act on 
behalf of those against whom limitation is 
to be arrested. In cases where the liability 
is several, it will have to be established 
clearly that the persons to be bound 
allowed themselves to be represented by 
the person who makes the part-payment. 
The decision in Oopal Baji Safhe v. Gopal bin 
Sonu Rnit (3; is directly in point, and has 
been followed in Sami Ayangarv, Laxmi t4). 
I cannot regard Velayudam Pillai v. 

VaithyalingamPillai(b) as throwing any doubt 
on the correctness of the abovedecisions. The 
English decisions to which ray attention 
was drawn proceeded on the language of 
the particular Statute. 1 have not been 
shown any provision in that or any other 
Statute which corresponds to section 21 of 
the L’mitation Act. Even apart from 
authority, I am of opinion that the 

words ‘joint contractor” in section 21 
would apply to a surety. .So' far as the 
promisee is concerned, the surety’s liability is 
co-extensive with that of the principal 
debtor, whatever may be the relationship 
between the two. Section 43 of the 
Contract Act, to ray mind, shows by the 
explanation that the surety is in the 

position of a joint promisor. It is not 
necessary to be a joint promisor that the 
liability of both towards the promisee 
should be in all particulars of the same 
character. It is enough if the liabilities 
are co-extensive with that of the principal 
debtor. Krishna Chandra v. Bhairab Chandra 
(6) and Bomi Lai Salm v. Roshan 
Bobay (7) do not touch this case. I, 
therefore, agree with the Subordinate Judge 
that the suit is barred as against the 5th 
defendant. 

(3) 28 B. 2^8; 0 Bom. L. K. 1020. 

(4) 9 Ind. Cas. 8j 21 M. L. J. 455; 9 At. L. T. 

(5) 17 Ind. Cas. 619; 24 M. L. J. 66; 12 AI.L. T. 610. 

(6) 32 C. 1077; 9 C. \V. N. 86-8. 

(7) ' 33 C. 1278; lllC. W. N. 107. 


I am, however, unable to uphold his 
order regarding payment by instalments. 
There is absolutely no evidence on the 
record to show that the counter-petitioners 
are unable to pay the debt. Ordinarily 
a decree-holder is entitled to have all his 
remedies against a judgment-debtor. 
Exceptional circurastan^e.s will have to be 
proved to grant any exemption from the 
general liability. It is said that the 
defendants own immoveable property. If 
that is so, the order will have to be 
re-considered. Moreover the extension of the 
operation of a decree over such a long 
period as four years must be supported by 
very, strong circumstances. I must ask the 
Subordinate Judge to return a finding, 
after taking such fresh evidence as may 
be tendered, whether the defendants are 
entitled to claim payment by instalments 
and if so, what is the amount of the 
instalment which can reasonably be 
enforced against them. 

The Subordinate Judge of Trichinopoly 
will submit his finding within two months 
from the date of the receipt of records 
and seven days will be allowed for filing 
objections. 

In compliance with the order contained 
in the above judgment, the Subordinate 
Judge of Trichinopoly submitted the 
followiug 

BINDING - # # ^ # 


* * 1 am, therefore, unable to 

find that the defendants are entitled to 
claim payment by instalments in respect 
of the claim in this suit and that if they 
should be permitted to pay in instalments, 
they can afford to pay more than Rs. 7 
per mensem towards the suit debt. 

This petition coming on for final hearing 
to-day after the return of the finding of 
the lower Court upon the issue referred 
by this Court for trial, the Court delivered 
the following 

JUDGMENT. — I accept the finding and 
modify the decree of the Subordinate 
Jud^e by striking out the direction to pay 
the decree by instalments. Each party will 
bear his own costs in this Court. 


U^.vision rehded. 
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RAMASWAMI ITER V, MADRAS TIMES FB. FOB. CO. LTD. 


LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 56 of 1915. 
November 25, 1915. 

Present: - Mr. Justice Ormond, 

MA U AND ANOTHER— PLAlNflFFlj— 

Appellants 
versus 

MG. LU GALE and anctber — Defendants — 


plaintiffs by litigation determining ’the 
title of the land. For the previous deoision 
to be re- .iuHcata as against the plaintiffs, 
the plaintiffs’ title must have arisen sub- 
sequent to the commencement of the pre- 
vious suit. (See Mulla s Civil Procedure 
Code at page 47 and the cases there cited). 

The decrees of the lower Courts are 


Respondents. 

Civil Procedure Code (Acl roflOOH),s. 11— lies 
Judicata — Suit betiveeu veiuhr and a previous 
purchaser^ when operates asivs between two 

purchasers. 

A sold a certain property first to C and then to E. 
A thweafter sued O’ for cancellation of the sale as 
Void tor want of consideration. It was found that 
the sale was good. E then sued A and C for possession; 
^ Held, that the suit was not barred by res judicata 
inasmuch as at the time of the previous suit A had 
no longer any interest in the land and could not 
tfierefore.biml by litigation determining the title 
ot the land. 


case 




set aside and the case is remanded 
, under Order XLI, rule 23, to be determined 
on its merits. Appellants will obtain . a 
certificate for refund of Court-fees on this 
appeal under section 13 of the Court Fees 
Act. Costs of this appeal will abide the 
result. 

Decrees set aside; Oase remanded. 


-In order tliat a previous decision against a trans. 
feror be res judicata as against the transferee, tho 
transferee’s title must have arisen subsequent to the 
commencement of th? previous suit. 

Mr. Sohan Lull, for the Appellants. 

Messrs. Mating Thin and Qinwalaj for 

the Respondents. 

JUDGMENT. — The plaintiffs sued four 
defendants for possession, their title being 
that they bad bought the property from the 
first two defendants, the defence of the 3rd 
and 4th defendants being that they (3rd 
and 4th defendants) had bought the pro- 
perty from the 1st and 2nd defendants 13 
days before the alleged sale to the 
plaintiffs^ Plaintiffs asserted that the 

alleged sale to the 3rd and 4th defendants 
was void for want of consideration. After 
these two alleged sales by the Ist and 
2nd defendants, the Isfc and 2nd defendants 
sued the 3rd and 4th defendants for 
cancellation of the deed of sale to the 
3rd and 4th defendants on the ground of 
failure of considerafion. In that case on 
appeal to this Court, it was found tliat 
there was consideratinn and, tlierefore, that 
tJie sale to the 3rd and 4tii defendants 
was good. In this present suit, hotli the 
lower Courts liuve held that tliat decision 
is rci jt'dirata as again.st tlie present 
plaintiffs. But at tiie tiiuo of the pre- 
vious suit, the plaintiffs m that suit, 
Isb and 2nd defendants, had no 
longer any interest in tin's land. They 
could not, therefore, bind tbe present 


MADRAS HIGH COURT. 

Referred Case No. 12 of 1914. 
September 23, 1915. 

Present: — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

V. RAMASWAMI IYER — Plaintiff. 

versus 

The madras TIMES PRINTING and 

PUBLISHING Co., Ltd., — Dependent,. 

Premhmcij Small Cau^e Courts Act (XV of 1882), «. 
d9 -^Reference, contents of. 

A reference under section fi9 of the Presidpney 
Small Cause Courts Act to a High Court should 
state the facts found by the Full Bench of the 
Small Cause Court as a body with a succinct state- 
mout of the point of law on «liich they individually 
differ on tlmse facts, and not their individual opinion 
on the view of the facts taken by each Judge 
himself, [p. 61 1, col. 1.] 

Case stated, under section 69 of the 
Presidency Small Cause Courts Act of 
1882, ■ by the Court of Small Can.ses, 
Madra.s, Full Bench Application No. 73 of 
1914 (Suit No. 2952 of 1914). 

^Ir. 1). CZ/omfer, instructed by Messrs. Ben- 
naifre and Tirnmalai P{Ua}\ for the Plaintiff. 

Ml'. E. ii. Lhhoruc, instructed by Messrs. 
Kiihj and riritri 'ge^ for the Defendant. 

J I Tin’s i.': a reference under 

.section C!) of the Presidency Small Cause 
Courts Act. AVe regret that we cannot accept 
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ARJUNA REDDI U. VENKATACHALA ASARl. 

it as it stands. The section requires that the 
Court shall draw up a statement of the 
facts of the case. The reference begins 
with the words, **The facta of the case are 
as follows” but on page 33, we find that the 
Judges differ on the very important ques- 
tion whether the plaintiff did any work 
after Exhibit E. They also state that as 
regards the kind of work done the learned 
Trial Judge has found that it is not proved, 
but the Judges express no opinion on that 
point themselves. We would also note 
that the learned Judges have extracted por- 
tions of letters in their statement, thereby 
introducing evidence into the findings. 
We must return the reference and request 
the Court to state the facts of the case as 
found by them as shortly and concisely as 
possible. We must further ask the Courts 
after having found the facts to decide on 
what questions of law they differ on those 
facts and give us the benefit of their indi- 
vidual opinion on those facts, not on the 
view of the facts taken by each Judge 
himself. 

Reference returned. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 30 of 1915. 
January 5, 1916. 

Present:— J-asike Sir William Ayling, Kt., 
and Mr. Justice Napier. 

ARJUNA REDDI and another— Plaintiffs 

— Appellants 
versus 

VENKATACHALA ASARl- Defendant - 

Respondent. 

Tcuns/er ofPropei'tij Act (IV of 1882j, f. 99— 
contravention of the section not avoided— Mortgagor's 
right to redeem, ichether subsists. • 

■ A sale of mortgaged property iu coutmvention of 
section 99 of the Tiansfer of Fi-operty Act is not 
void but merely voidable, and if it is not avoided by 
proceedings in execution prior to the contirmadon 
of the sale, tho right of the mortgagor and those who 
represent him to redeem is absolutely extinguished, 
whether the purchaser at the sale be an outsider or 
the mortgagee bidding by leave of the Coui*t. [p. 
612, col. 2.] 

Ldl Bahadur Singh v. Ahharan Singh, 2? Iiid. Cas, 
795j 13 A. L. J. 138] 37 A. 165, followed. 


Where in a suit for redemption of a certain mort- 
gage executed by the plaintiffs in favour of the 
defendant, the plea was set up that there was no 
equity of redemption left in the plaintiffs by- reason 
of the defendant having purchased it in execution 
of a decree which ho had obtained against the mort- 
gagors in a suit on a simple money bond, not arising 
out of the mortgage: 

Held, that, inasmuch as the plaintiffs had taken no 
objection to tho confirmation of the sale, tho present 
suit for redemption did not lie. [p. 612, col. 1.] 

Khiarajmal v. 32 C. 296 at p. 312; 2 A. L. J. 
71; 1 C. L. J. 584; 7 Bom. L. R. 1; 9 C. W. N. 201; 32 
I. A. 23 (P. C.); Ashufnsh Sihdar v. Behari Lai 
Kritania, 35 C. 61; 11 C. W. N. 1011; 6 C, L. J. 320; 
ial Bahadur Singh v. AllMran Singh, 27 Ind. Cas. 
795; 13 A. L. J. 138; 37 A. 165, Muthu v. Karuppan, 30 
M.313atp. 315; 17 M. L. J.‘ 163; 2 M. L. T. 181, 
followed. 

J/u/ZiumiHan Chcttij v. Bttappusami, 22 M. 372 
at p 375; 9 M. L. J. 113; Magan Pathuti v. 
Pakuran, 22 M. 347; 9 M. L. J. 98; Erusappa 
Mudaliar v. Commercial Land and Mortgage Bank, 
Limited, 23 M. 377; 10 M.L. J.91; Sesha Agyo.r v. 
Krishna Ayyangar,24i}'\.9Q; 12 M. L. J. 3R3; 

V. Chakkiamma, 27 M. 428; Bharanikota Venkaijija v. 
Budharazu Surayga Garit, 30 M. 362; 1? M. L. J. 
325, referred to. 

Second appeal against the decree of the 
Court of the Subordinate Judge of North 
Arcot, in Appeal Suit No. 146 of 1913, 
preferred against that of the District Munsif, 
Sholingur, in Original Suit No, 301 of 1912, 

Mr. y, S. Govindachariar, for the Appel- 
lants. 

Mr. K. 8. Ganapafhi Aioa)\ for the Re* 
spondents. 

JUDGMENT. 

Nai'ier, j.— This is a suit by the plaintiffs 
seeking to be allowed to redeem a mortgage 
executed by them (the 1st plaintiff and his 
deceased brother) in favour of the defendant 
on payment of the mortgage money. _ The 
defendant set up that there is no equity of 
redemption left in the plaintiffs, by reason 
of the fact that he had iu a suit brought 
by him against the niortgagor.s not arising 
out of the mortgage obtained a money 
decree against the mortgagors in execution 
of which he had himself purchased the 
equity of redemption. It is admitted that 
this sale of the equity of redemption was 
in contravention of section 99 of the 
Transfer of Property Act, which provides 
that whatever may be the cause of action 
in a .suit by the mortgagee against the 
mortgagor, the equity of redemption cannot 
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be sold without a suit having been instituted decision of the Full Bench in Ashutoth 
under section 67. Sikdar v. Behari Lai Kirtania (2). There 

The only question is whether the equity seems to be some doubt as to whether the 


of redemption haviug been sold in the 
previous suit in contravention of the 
section and the trortgagors not having 
objected to the conhrraation of the sale, 
they can now exercise this remedy of 
redemption. It is to be noted that in 
seeking to redeem they have not offered 
to pay the amount for which the equity 
of redemption i.s sold. 

It is argued by the appellants that the 
question is decided hy the Privy Council 
in Khiawjmal v. Daim (1) and reliance 
IS placed on passages on pages 3l2 and 
315. We have examined that case very 
carefully and it has also been considered 
in ^ a later case of this Court. The passage 
relied on by the appellants does not, we 
think, support them, whereas it i.s clearly 
stated in the course of their judgment 
by the Board that where the mortgagor 
has not set aside the sale he cannot 
exercise his right to redeem, ride pages 
312, 313 and 316. It is true that this 
decision is not on section 99. It is based 
on the equitable principle, which their 
Lordships found applicable to India prior to 
the passing of the Transfer of Property Act, 
that a mortgagee cannot be permitted to 
sell the property of tl:e mortgagor otherwise 
than in a mortgage suit in execution of 
a decree obtained for a sum covered by 
the mortgage, which principle may be .stated 
to be founded on the doctrine “once a 
mortgage always a mortgage.” 

ft is obvious that this ca.se differs from 
the present in that here the suit was not 
brought in respect of a .sum clue on the 
mortgage and that, therefore, the equitable 
doctrine does not apply. Hut as the 
docfrino of etjuity lia.s been relied on in 
subsequent cases in this Court, it is worthy 
of notice that even in a case wliere the 
equitable doctrine does apply their 
Lordships held that the right to redeem 
had been lost. In oiir opinion, the decision 
of the Privy Council is in favour of the 
view taken by the lower Appellate Court. 
Then the learned Vakil relied on the 

(0 32C.296 atp.3J2i2A. L. J. 71; 1 C. L. J. 

^ 9 C. W. *N. 2tl; 23 


majority of the Judges came to any decision 
on this point at all. In a later case one of 
them took the view which the appellants asks 
us to take; but the High Court of Allahabad 
in considering his judgment have expressed 
their opinion that it is inconsistent with 
the view taken by him in the Full Bench 
case. Whether that be so or not, there is 
the very elaborate juHgtnent of Mr. Justice 
Mookerjee in the Full Bench case where 
he sets out the different view.s which can 
po.ssibly be taken on this point, and if 
the judgment of the Full Bench has 
decided this point in favour of the 
contention of the respondent, then Mr. 
Mookerjee’s judgment must be taken to 
support that view.- The decision of the 
Allahabad Full Bench refen’ed to is Lai 
Bahadur Singh Ahharan Singh {iiK There 
their Lordships considered all the cases 
including the decision of the Privy Council, 
the decision of the Full Bench of the 
Calcutta High Court and the decisions of 
this Court, and they take the view not 
only that the sale in contravention of .section 
99 is not void, which view isacquiesced in by 
all the Courts, but that being merely voidable, 
if it is not avoided by proceedings in execution 
prior to the confirmation of the sale, the 
right of the mortgagor and those who 
represent him to redeem is absolutely 
extinguished, whether the purchaser at the 
sale be an outsider or the mortgagee bidding 
by leave of the Court. There is no question 
that this decision is strongly in favour of 
the respondent. But our attention has been 
drawn lo a number of decisions of this 
Court, some of which are not very easy to 
reconcile and we are asked to follow the 
decisiiin in Mnthu v. Karuppun (4) which the 
appellants rely on as supporting their con- 
tention. The first decision is that iu 
Muthnniman Chetty v. Ettappaaami i5). 
Speaking for myself, I do not think that 
it decides this question although the view 
has been taken in later case that it does. 

( 2 ) 35 C.61; nc. W. X. loll; 6 C. L. J. 320; 

(3) fc/ Iiid. Cas t '5; 13 A. L. J. 138; 37 A. 165, 

(4/ 30 M. 313 at p. 315; 1/ Al. L. J. 163; J M. L T. 

161. 

f5) 22 Al. 372 at p. 375; 9 M. h. J. 113. 
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Mussmnmat subha t*. nAyiioo') hussa s. 

The next case is Mayan Patkuti v. Pahuran 
(6', and this admittedly leaves the question 
open. The third case is Ermappa Mnda- 
liar V. Coniniercial and Land Mortgage Bankf 
Limited ^7‘, which "was dissented from in 
Sesha Ayyar v. Krishna Ayyangar '8 , and 
in Ikkotha v. Chakkiamina '9 . We have 
examined these cases very carefully and we 
cannot find that they decide anything 
which will assist ns in the decision of this 
case. Doubts have arisen as to whether there 
is any difference between the case where 
the mortgagee purchases the property at the 
execution sale and the case where it is 
purchased by a stranger. We do not think 
that this question arises here, but we 
feel some little difficulty in appreciating the 
foundation of the difference, in that thesecticn, 
which we have to construe and apply, says 
nothing about the purchaser at the Court 
sale but provides that the actual sale is 
illegal, and the equitable distinctions applic- 
able to those different cases seem to us 
no matters for consideration here. We 
then have two decisions, Mmhn v. Karappan 
(4) and Dliaranikota Venkayya v. Bnd^ 
harazu Snrayya Garn UO . It is a little 
difficult to reconcile those two cases because 
it seems to us, on the examination of the 
facts in the cases, that tlie judgments in both 
cases do not correctly represent the 
facts and tha' the ground of distinc- 
tion taken in Lharanikuta Venkayya v. Bud’ 
harazn Surayija Cam {>0) does not really 
arise. But the case on page d6i lays down 
definitely that where there has been no 
objection to confirmation, there is no power 
to redeem, and what is more important is 
that the learned Judges follow and rely on 
the decision of the Privy Council in 
Khiarajmal v. Diam (1). in this state of 
the authorities, it seems to us that we 
should follow the decision in Dharauikofa 
Venkayya v. Biulhaiazu Surayya Gani UO), 
strengthened as it .is by the decision of the 
Pull Bench in Lai Ba\ndur ISingh v. Ahharan 
Singh (o) in preference to dicta which are to 
be found in other cases of this Court. 


(fi) 22 M. 347; 9 M. L. J. 98. 

^7) 2SM.377;iOM. L. J.91. 

(8) 24M.96; UM. L. J. 383. 

(9) 27 M. 428. 

- !0) 30 M. 5.(12; 17 M. L. J. 325, 


The appeal, therefore, will be dismis.eJ 

with costs. 

Ayling, J. — T agree. 

Appeal dismissed. 


ALLAHABAD HIGH COLRT. 

Civil Miscellaneous ArrEAL No. 4rj2 

OK 1915. 

January 22, 1916. 

Present:— Mr. Justice Walsh. 

Mvsammat SCBBA— Applicant 

versus 

Haji MAQBOOL HCSSAIN 4ND other?— 

Oppositk Parties. 

Civil Proccihire Coile (Act V <>l 1908;, s. 
catioiijor txih.^Jev—PlaintW, viglit of, to choose hi.-< oivn 

Court— Jun-idictioo—Princij'le— Applicant, right o'", 

to he heard first. 

A plaintiff has the right to choose his own Court 
for h 3 own suit ami in eases of disputes about pro- 
perty ilic Court wlicre the property is situated is 
prima Jdcic the better Court, [p. G14, col. 1.] 

• In detorniiniiig whetlier a suit sliould be trails- 
ferreil from om* jurisdiction to another the rule 
of eiiuitv. justice and good ‘•onscieiice should he 
followed and an applicant for transfer must be 
insisted upon making out a .strong case of tin* 
"halance of convenience '. [)) 1)14, col, 1] 

Tula Ram v Horjiivun i)is, 5 A. GO; A. W. N. 

(IK82j 1G4, followed. 

Where on an application fur transfer of a suit no 
order other than a notice to the respondent entitling 
them to appearand to be he rd has been made, the bur- 
den is on the applicant to show sufficient ground why 
the Court should grant the application aud, tlierefore, 
he has the right to begin. [p. G14, col. 2.] 

Application for transfer of a suit. 

Mr. f . L. Banerji, for the Applicant. 

Mr. Ahdvl Baoof, for the Opposite Parties. 

JUDGMENT.- This is a very simple 
matter. It is an application to transfer a 
suit from the Court at Aligarh to the Court 
at Bareilly, wliere another suit has already 
been brought by the applicant against tlie 
respondent to this application. Substantially 
it is not denied that the issues to be determin- 
ed in both the suits are the same. I will 
as.sunie that the bulk of the property whieli 



614 


INDIAN OASES. 


ABDUL EAUID V. UD.OT OHAKDRA ACHARJES. 

I 

is in dispute is within the jnrisdiction of the 
Court at Aligarh where the respondent to 
this applicatinn has brought his suit. But 
m a pedigree case where oral evidence is 
chiefly necessary, I do not think this matters 
much. I fully recognise that the general 
rule is that the plaintiff has the right to 
choose his own Court for his own suit, and that 
in cases of disputes about property the Court 
where the property is situated is pruna facie 
the better Court. But in this case no 
injustice can be done to the plaintiff himself 
by the transfer of his suit to Bareilly. In 
any case he will have to appear as defendant 
to the suit which has been brought in 
Bareilly. The plaintiff is, and will continue 
to be, doininns litis, and I have done nothing 
to deprive him of that right. The ground 
upon which the present application is based, 
is that the balance of convenience and of 
justice is in favour of the applicant. There 
is a strong alEdavit on behalf of the appli- 
cant showing that almost all the witnesses 
are common to both suits and are in Bareilly, 
where the parties to the suit are also resi- 
dents. Taking in favour of the respondent 
that that affidavit applies to the applicant’s 
own witnesses it i.s uncontradicted on behalf 
of the plaintiff. The plaintiff shows no 
special reason against depriving him of 
Aligarh Court otherwise than insisting upon 
iiis ordinary right. There is no affidavit 
before me on his side showing what the 
convenience to him is in respect of Aligarh 
Court. It is obviously more expensive and, 
therefore, more inconvenient to take witnesses 
200 miles than to have the suit tried where 
the bulk of the witnesse.s live. There is, in 
my opinion, a danger of injustice where the 
necessity of taking them so far arises. It 
may happen that from inconvenience or other 
causes the witnesses who could attend 
Bareilly Court could not attend Aligarli 
Court. The invariable practice in England 
in the absence of anything to the contrary is 
to follow the rule of equity, justice, and good 
conscience, namely, to insist upon the appli- 
cant making out a strong case of the “balance 
of convenience”. 1 find that that rule has 
already been recognised as the real test by a 
decision of this Court in Tnia Ham v. Har- 
jiu-an I)as {l\ I think the applicant in this 
case satisfies it. I, therefore, make the order 

(1) 6 A. 60; A. W. N. (1682) 164. 
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as prayed with costs which J estimate at 
Rs. '42. 

The question has been raised before me 
as to which of two parties is entitled to be 
heard first upon an application. The applica- 
tion is for a transfer of a suit from one 
Court to another. By an order of Mr. 
Justice Tudball made on the 30th o£ October 
19 i&, notice was ordered to issue to the 
respondents to the application to show cause 
why an order should not be made against 
them, for transfer as prayed. In that notice 
they were informed that the application 
would be taken e.T parte unless they showed 
cause. In my view no order has yet been 
made on the application other tlian a notice 
to the respondents entitling them to appear 
and to be heard. The burden is upon the 
applicant to show sufficient ground why the 
Court should grant the application. Under 
these circumstances the applicant has the 
right to begin. 

Application alloiced, 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 3627 

OF 1913. 

January 11, 1916. 

Present'. — Mr. Justice D. Chatterjee and 
Mr. Justice Beaclicroft. 

ABDUL HAMID and others— Dependants 

—Appellants 

UDOY CHANDRA ACHARJEE and others 
—Plaintiffs— Respondents. 

Bengal Tenancy .tef (Vlll of 1885j, s, 49, cl. (Q ) — 
Xotiec — Tranafci'ccs of non-trani^ft'rohle lojdrr-raivati 
holding — Ejectment — Landlord, right of, to eject, 
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ABDUL HAMID V, UDAY CHAHDHA ACHABJEE. 

The landlord of a nou-tvansferable andet-mijafi 
holdln?, who afcer hem?; aware of 
exohan^el continues to receive rent ‘I'® 
ferees in the name of the oria:i.nl 
not eject them without notice ,”0 

section 49 of the Bengal Tenancy Act. [p. 616, col. .J 

Second appeal against the decree of the 
Sub-Judffe, Myraensingh, dated the iUt 

July 1913, reversing that of , the Addi- 
tional Munsif, Iswargunj, dated the 2nd Ju y 

1912. 


FACTS.— The plaintiff- brought a suit 
for the ejectment of the defendants on the 
allegation that the land in suit appertained 
to the plaintiff’s jote and he let it out to 
one Zamir in 1303 B. S. tor eight years^ from 
1303 to 1311 as an under-rai'i/af; that Zamir 
continued to hold it till 1317 B. S., when 
he executed a registered istafanama (sur- 
render) in favour of the plaintiff, but the 
plaintiff on attempting to take possession of 
the land in suit was resisted by the defen- 
dants, who claimed title by - virtue of 
a transfer made in their favour by Zamir. 

The defence was that Zamir was the 
henamidar iov the defendants and that the 
defendants by their long possession of the 
land had acquired occupancy rights and could 
not be ejected. 

TheCourt of drst instance found that thede- 

fendants’ case that Zamir was their ftsnaniiVar 

was false but that the defendants had got 
the land in suit in exchange for some land 
of theirs from Zamir and had been in 
possession since 1304) B. S., and relying upon 
the case reported as Raktoo Sti'tgh v. i^ndlvnni 
Ahir (1) held that the plaintiff’s suit for 
khas possession was barred, as limitation 
began to run against him from the date of 
the exchange in 1304) B, S., when the defend- 
ants ent red into possession by virtue of 
the exchange. The plaintiff appealed and 
the lower Appellate Court, relying upon the 
cases reported as Kishw ir iW/i Sahi 
V. Kali Sankar Sahai (2) and Jadti Notk Betel 
V. Raj Narain Mnkherjee (3), held that limita- 
tion didnotbegin to run until the under-roi^t 
toZamir came to anend in 1311, so the suit 
was not barred by limitation. Against this 
decision this second appeal was preferred. 


Babu Kumar Sanka'Eoy, forthe Appellants. 
—The case of Eishwar Noth Bahi Dev v. Kali 
Sankar Sahai (2) is in the defendants’ favour; 

By the exchange in 1304, the under-raiyah 

came to an end. An exchange is a-transfer, 
the under-ratya^ has no right to transfer the 
land even by way of exchange. When be 
made over the land to the defendants, he 
abandoned his interest. The landlords, 
knowing of this, did not take any steps 
to recover possession of the lands 

which remained in the possession of the 
defendants for more than 12 years. So the 

plaintiff-landlord’s suit for khas possession 

is barred. . 

In Jadn Nath Betel v. Raj Narain MMer-' 

jee is) this point was not gone into. The 

case In Roktoo Singh V. Sudhram Ahir (1) 

has been misconstrued by the lower Appellate 

Court. Referred to Mama Singh v. Nilmoncy 

Balider (4), 

Mr. A. K.Fazl-ul Haq, for the Respond- 
ents.— Under section ' 49, Bengal Tenancy 
Act, the plaintiff was entitled to - Has 
possession only on the expiry of the sub- 
lease. This sub-lease continued up to 1311 
B. S., and, therefore, the suit was not barred 
by limitation. The defendants could not 
claim any right by adverse possession: they 
were all along paying rent as marfardars 
Zamir, they never sot up their own right 
as an ander-rcAyat-, nor did they set up any 
absolute right to the land. They, by their 
conduct all along, admitted that the sub- 
lease of Zamir was .subsisting and they were 
holding it as tlie sub-lease of Zamir, in whose 
name they paid the rent for so many years 
and got receipts for the rent. 

Adverse possession, if any, could only be 
set up by the defendants from the date of 
7 , amiv's istafanama ov the expiry of the term 

of the sub-lease in 1311 B. S. 

Babu Kumar Sanka R y, in reply.— Pay- 
ment of rent as niarfardar does not preclude 
a person from pleading adverse possession, 
vid- Prohhabati Dasiv. Taibalnrinessa Chondhu- 
rani (5). The unler-ra/Wi being non-trans- 

ferable, as soon as the exchange took place, 

the niidtiV-raiyati of Zamir came to an end. 


fl) 8 C.'L; J. 557.-’ 

(2) 10 C. W. N. 343. 

(3) 19 Ind. Cas. 884; 17 C. W- N, 459, 


(4) 7 C. L. J. 499; 12 C. W. N*. 630; 35 C. 470. ' 

{5} 20 M- Cas. 664; 17 C. W. N, lOSSj 19 C. L. J, 
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a:nt:u*AL i\ manager inci'mbered estates in bind. 


JUDGMEXT.^ — The plaintiff is an occu- 
pancy raiyat. One Zamir Khan was an under* 
raiyai under him under a lease of 13o3, which 
was to last up to 1311. It appears that in 
or about 1304 Zamir exchanged the land 
of his sub-mi/yatf holding with the defendants 
and put them in possession. It has been 
found that the plaintiff was aware of 
this. The plaintiff neverthele.ss continued 
receiving rent of this holding in the name 
of Zamir. It was admitted in the case 
that such a sub-raij/rt^/ holding is not trans- 
ferable without the consent of the raiyat^ 
landlord. The exchange was evidently a 
transfer and tlie conduct of the parties 
seems to show that the plaintiff did not 
treat the exchange as working forfeiture of 
the rights of Zamir, He, therefore, accepted 
the exchange as one that was valid and if 
hd did so he accepted the defendants-appel- 
lants as his tenants. Having done so, the 
plaintiff cannot treat the defendants as 
trespassers and eject them without notice 
under clause (6), section 49, of the Bengal 
Tenancy Act. As the cause of action upon 
which the plaintiff came to Court, 
was that lie had received an Utafnnamak 
from his tenant, Zamir, in 1317 and was 
thereby empowered to take khas po-ssession, 
lias failed and as the facts show that 
he had accepted the defendants as his sub- 
raiyaia by the exchange, the suit for ejectment 
must fail. 

The appeal is, therefore, decreed with 
costs. 


SIND JUDICIAL CO.MMISSIONER’S 

COURT. 

Kirst Civil Appkal No. I ok 1914. 
Augu.st 19, 1915, 

Premit-. — Mr. Pratt, J. C., and Mr. Crouch, 

A. J. C. 

(tKHIMAL -ANP AXOTHElt — Pl,.UXriKFS — 

. Appei.lant.< 


versm 

The manager, INCUMBERED 
ESTATES IN' SIND — Dekrmunt— 

Kksfondkxt 

Si’i'f {''nriinihcrf^il /■.’.-'Pi/p.'’ .If/ fUnni. .Ii7 J.Y "/ lS9Cy, 


■j, 3ft — if a RnmM O^eer— Finality of ordera 
—Bombay Revenue Jurisdiction Act (Bom. i4c< 1 of 
1876), 8. • 1 — Limitation Art (IX oj J0U8J, s. 14— Good 
iaith, evidence of. 

The Sind Encnmberod Estates Act does not confer 
finality on any of the orders made by the Manager 
of the Encumbered Estates, [p. 6'6, col. 2.] 

The Manager, Encumbered Estates in Sind, is not a 
Revenue Olfioer as defined in the Revenue Juris- 
diction Act ;Bom. Act Xof 1876). [p. 616, col. 2; 

p. 617, col. .] 

There is no hard and fast rule as to what amounts 
to the good faith required by section 14 of the 
f.imitation Act. It is a matter to be decided on the 
facts of each case. [p. 617, col. 

ila- ghanmnl v. FeniandeZt 13 Ind Cas. 200; 5 S. 
L. H. m; Fundumol v. \fahomed Sharif, A Ind. Cas. 
1156; 3 S. L. H. 175; Abdul Wahd v. Manager, 
Encumbered Estates 19 Tnd. Cas. 838; 0 S. h. R. 250, 
referred to. 

Mr. Motiram Pamchand^ fnr the Appellants. 

Ur.E, Raymond (Government Pleader), for 
the Respondent. 

JUDGMENT. 

Pratt, J. C. The appellant, who is the 
lessee of lands under management by the 
Manager, Incumbered Estates, Sind, sued 
for an injunction to restrain the Manager 
from selling his land to enforce a recovery 
of arrears of rent 

The lower Court dismissed the suit on 
three ground.':, (l) that the Manager’s order 
was final (2) that the plaintiff should have 
appealed to the Commissioner in Sind and 
(,i) that the suit is tirae-barred. 

The first ground is clearly unsustainable. 
The Sind Encumbered Estates Act does 
not confer finality on any of llie orders 
made by the Manager. Section 38 which 
the A.ssistant Judge quotes refers only to 
suits against the Manager personally and 
gives him a protection similar to that 
given to Judicial Officers by section 1 of 
Act XVill of ISvO or to Police Officers 
by .section 80 of Bombay Act IV of 1890. 
It may be remarked that the lower Court's 
conclusion that the Manager’s order is final, 
is altogether inconsistent with its finding 
tliat Article 14 applie.s to the suit. For 
if the Manager’.s order were final, no suit 
would lie to set it aside and Article 14 
could not be applied. 

Ne.rt, the lower Court says that the 
appellant should have exhausted hi.s right 
of revenue appeal, and this would be so 
if section 11 of the Revenue Jurisdictiiin 
Act (X of 1876) applied, Butthe .Manager, 
Incumbered Estate.*’, Sind, i.s not a Revenue 
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Officer as defined in that Act, for he is 
not employed in the business of the estinia* 
tion of land revenue payable to Government, 
He* manages private estates and has for that 
purpose certain of the powers of a 
Collector of land revenue, but that does 
not make him a Revenue Officer as that 
term is defined in section 3 of the Revenue 
Jurisdiction Act. 

Lastly, there is the point of limitation 
and 1 think the lower Court was right in 
applying Article 14. The plaint states that 
the Manager attached the land of the 
plaintiff and the suit is to set aside that 
act. Mr. Motiram argues in appeal that 
there was no attachment. But there has 
been a proclamation of a sale and an order 
for sale must have preceded the proclamation. 
The memorandum of appeal admits this. The 
Suit is for an injunction to the Manager 
forbidding the sale. This is tantamount 
to a request to the Court to set aside the 
Manager’s order of sale. It is said that 
the Manager’s order is a nullity because 
some of the arrears accrued due prior to 
the date when the land went under manage- 
ment, But section 10 gives the Manager 
power to recover 'Vents due in respect of 
the property under management” and is 
not limited to rents accruing due subsequent 
to the date of the management. But 
even if the Manager were using his power 
under that section to recover debts to which 
the section did not apply, his order would 
not be a nullity. He would be violating 
the conditions on which the power to make 
the order is conferred upon him by the 
Legislature, and that would be a ground 
for setting aside the order. But the order 
is one which he is empowered to pass 
and one which must be obeyed until set 
aside. The order was made on or before 

the ‘2lst June 1911, • nd the suit was 
tiled on the 3th December 1912, more 
than a year later. The appellant claims 
exclusion under .section 14 the Limitation 

Act for the period from 22nd July 1911 
to 18th October 19 2, when he was 
pro.secuting this same suit in proceedings 
which failed because he had not given the 
Manager the notice required by section 
80 of the Civil Procedure Code. Such 
omission was held by Fawcett, A. J. C., in 

Uanghanmal v. Fernandez (1) to be evidence 

(1) 13 Ind. Cas. 260j 5 S. L. R. 181 


of want of due care and attention. But there 
is no hard and fast rule as to what amounts 
to the good faith required by section 14 of 
the Limitation Act. It is a matter to be 
decided on the facts of each case. There was 
unquestionably a doubt as to the necessity 
for notice in injunction suits. The appellant 
omitted to give notice, evidently relying upon 
the decision in Fundumal v. Mahomed Sharif 
t2) that notice is not required in a suit for 
an injunction to restrain a future act. The 
Manager has not sold his land and he may 
have thought that the suit to restrain the 
future sale might be filed without notice. 
FundnmaVs case (2) was virtually overrul- 
ed by the case of Abdul Wahid v. 
Manager^ Encumbered Estates (3'. That 
case was decided on the 3rd October 1913 and 
it was evidently in deference to that 
decision that appellants withdrew their suit. 
It seems to me that the former suit has been 
prosecuted with due diligence and in good 
faith and that appellants are entitled to the 
exclusion they claim, 

I would, therefore, reverse the decree of the 
lower Court and remand the suit for trial on 
the merits after re-admitting the suit to the 
register under Order XLI, rule 23. Costs to 
be costs in the cause. 

Crouch, A. J. C.— 1 concur. 

Decree reversed, 

(2) 4lud.Ca8. 1156: 3 S.L. R. 175. 

(3) 19 Ind. Cas. 838; 6 S. L. R. 250. 


ALLAHABAD HtGH COURT. 
Lettbks Patent Appeal No. 66 of- 1915. 

.January ^2, 1916. 

Present:— Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Rafique. 
BHAGWANT and others - Defendants— 

Appellants 

versus 

ARJUN AND ANOTHER — PLAINTIFFS — 

Respondents. 

Agra Tenancy Act (II o/190 J, s. 164— 5iiiV jor 
proJits-- Defendaiit not realizing in ejcm o; hie share, 
liability of. 
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BHAQWANT V. ABJUN. 

Thu diflerent co-sharerain aA'illage-were.in possession 
oEsepavate speojBo plots of sir and land 

nnder certain private arrangement. One of the 

S hia’Iharo to the" piaintii!. The plaint.ff 
failed to recover possession of certain plots fiom ins 
vendor or to get rent assessed on the same. Ho sued 
to..inake.good.,his lossottt of the profits raised by 
the o|hcr co-sharers in tlie viDnge: 

Held, that the plaintiff was not entitled to succeed 
as he had . not, proved tliat the defendants Imd 
realized anything in excess of their share of profits. 

[p 6 9, col. 1.] 

^Letters Patent appeal against the decision 
of Mr.' Justice Piggott, dated 23rd of April 

1915, in Second Appeal No, 248 of 1913. 

•TheHon’hle Mr. G^iknl Prasad, for the 

Appellants. 

. > • * 

Mr.3Wm» M Sandnl, for the Respondents. 


JUDGMENT. -This appeal arises out of 

a suit brought by two persona, who allege 
themselves to be co-sharers, against the other 
cc-sharera for profits for three years. 
It. appears that the different co-sharers 
are recorded as the owners of certain shares. 
Sardar Singh and Musammat Hardei, the 
vendors of the plaintiffs, were recorded in 
re.spect nf a one-fourth sliurn and it is in 
respect of tliis share that they bring the 
present suit. Itappearsalso that the different 
co-sharers were in possession of specific plots. 
There was some hhaha land in the hands of 
tenants but by an arrangement between the 
co-sharers two of the co-sharers, namely, Jugla 
and Bhagwant officiated as lauibardays, 
collected the rent of the hhaha, paid the Gov- 
ernment revenue and villageexpensesandkept 
the balance themselves to make up their share 
in the profits of the mahnJ. The hhaha was 
very much smaller than the land in the hands 
of the different co-sliarers. Whether this 
arrangement was a permanent arrangement 
or an arrangement which depended upon tlie 
continued acquiescence of the co-sharers has 
not been decided in thepresentsiiit. 'I'lie posi- 
tion was practically tiiat the specific land 

in the : separate posse.‘:sion uf tlie different 
co-sharers represented at least for the time 
their shares. The plaintiffs’ vendors were in 
possession of some land which was admittedly 
sir, Tliey were also in posse.s.sion of some 
hhudkasht which, having regard to the 
length of time that they had separately 


cultivated, stood on the same basis as tit , 
They were also in possession of some further 
land which did not come under the 
definition of sir. After the sale, the 
plaintiffs took steps to have their vendors 
assessed with rent in respect of the sir and 
succeeded in so doing. They neglected to 
have rent assessed upon that portion of the 
hhudVasht which came under the definition 
of sir. They took no steps to recover 
possession of the remaining portion of the 
IchoAkasht, with the result that their vendors 
remained in posses.sion paying rent to no one. 
The learned District Judge held that the 
plaintiffs had failed to prove that the 
defendants had recoveredany profits in excess 
of their share and consequently dismissed the 
plaintiffs’ suit. It is admitted here that if 
in this mahal each co-sharer including the 
vendors of the plaintiffs were entitled to 
certain specific plots as their share in the 
mahal, the plaintiffs’ suit must fail, because 
the plaintiffs could be in no better right 
than their vendors and all that they could get 
would be the same profits as their vendors 
got, subject of course to the provisions of the 
Tenancy Act which provide for a proprietor 
beentniug ex-propiietary tenant of «>. If in 
the pre>ent chsh the profits of the land which 
the plaintiffs’ vendors remained in possession 
ofwithoutpaymentofrent is entirely left outof 
count,the pluintiffshave undoubtedly failed to 
prove that the defendants got profits in excess' 
of their share. If on the other hand the loss 
that has been sustained in whole or in part by 
reason of the plaintiffs’ vendors remaining 
in possession paying no rent is to be deemed 
a loss falling on the general body of the 
co-sharers, then no doubt the other co-sharers 
did receive more profits than the plaintiffs. 
The learned Judge of this Court considered 
that had the plaintiffs attempted to get 
possession of the land in the possession of 
their vendors after the sale, they would have 
failed not only with regard to the land 
which came under tlie definition of sir but 
also in respect of all tbe rest of the land, 
tuul for tiii'' reason he has partly decreed 
the plaintiffs’ claim. In our opinion it is 
clearly proved (if not admitted) that at 
the time of tlie sale to the plaintiffs, an 
arrangement existed by which the different 
co-slmrers wereentitledtopossession of specific 
plots ns representing tlieir shares. Undep 
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the circumstances of the present case we 
consider that the khalsa may be disregarded. 
Assuming that this arrangement was not of a 
permanent character, it ought to be deemed 
to continue until such time as one or more 
of the co-sharers, by clear notice, intimated 
to the other co-sharers that the arrangement 
should cease. It is not pretended that this was 
done. The co-sharers other than the plaintiffs 
shall continue in separate possession of specific 
land. We do not agree with the view taken 
by the learned Judge of thi.s Courtthat if the 
plaintiffs had brought a suit for possession 
against their vendors, they would have 
failed in respect of the land which did not 
come within the definition of sir. In our 
opinion had they brought a suit for possession 
in respect of that land, their vendors would 
have had no] answer whatever. In this 
connection we must refer again to the 
arrangemet which existed between the 
co-sharers as to separate possession of 
specific land. The case of Debi Pershad v. 
Bhagwan Din (1) was referred to on 
behalf of the respondents. In that case, no 
doubt, it was held that the ex-proprietary 
tenant was tenant of all the co-sharers, but 
it does not appear that the co-sharers were 
in possession of specific land as their shares 
either as a permanent division of the 
OP as a temporary arrangement between the 
co-sharers. In our opinion under the cir- 
cumstances of the present case the other 
co-sharers cannot be expected to bear the 
loss which has been occasioned partly by 
the failure of the plaintiffs to get rent 
assessed and partly by their allowing their 
vendors to remain in possession of land, 
possession of which they were not entitled 
to hold. 

We allow the appeal, set aside the decree 
of the learned Judge of this Court, and 
restore the decree of tlie lower Appellate 
Court with costs in all Courts including 
in this Court fees on the higher scale. 

Appeal allowed. 

(1) 16 Ind. Cas. 399; 10 A. L. J. -137; 35 A. 27. 


PUNJAB CHIRP COURT. ■ 
First Civil Appeal No. 17-12 bv 1915. 

January 2, 1916,- ' ■ 

Present: — Mr. Justice Rattigan, 
GAPPA MAL MANGAL RAM and others • 
— Plaintiffs — Appellants 

versus -‘i 

PIARA LAL AND OTHERS— Defendants— 

Rrspovd^'nts. 

Civil Procethirc Code (Act V of 1908^, 0. Tif, r. U 

— Document relied upon in of third jiarhj — 

Plaintiff, ivhethcr may produce it in couiyv tf (rial — 
P'^fusal to take a porticular oath, eff'ect of ^ Procedurerr : 
Practice. • , , 

As a rule all documents that a plaintiff seeks to 
rely on should be produced at the opening of the- 
.suit. But a document which is in the possession of' 
a third party and is called for in order to rebut a plea 
raised by the defendant may be produced in the 
course of the trial. [p, 621, col. 2. J 

A more refusal on the part of a party to a suit to 
take a particular oath is not a sufficient ground for 
deciding an issue against him. [p. 622, col. 1.] 

Chintnman Bhat v. Shrinivaa Bhat, 22 B. 680,' 
followed. 

« 

s 

Fir.st appeal from the decree of the 
trict Judge, Simla, dated the 20th December 
1913, dismissing claim. - . , 

Bakhshi Tek Cliavd, for the Appellants. ' 

i 

Pir Taj-U'l-din, for the Respondents. . . 

JUDGMENT. — This is a first appeal from 
the decree of the District Judge, Simla, 
dated 20th December 1 913, dismissing plaint* 
iff.s’ claim to recover the sum of Rs; 
3,373-8-3 as compensation for damages and 
loss sustained by reason of defendants’ 
breach of contract. The appeal was origi- 
nally preferred to the Divisional Judge of 
Ambala, but the memorandum of appeal 
was returned to the appellant for present- 
ation to this Court upon the authority of 
Mengens v. Svtlej Flour Mills, Ferozepore-' 

ill 

The facts are suflSciently stated in the 
judgment under appeal. The District Judge 
dismis.sed plaintiff’s suit on the ground that it 
was the plaintiff him.self and not the defendant 
who was responsible for tlie breach of the 
contract, and that the parties had in point 
of fact squared their accounts” by a settle- 
ment arrived at subsequently between them. 


(1) .27 Ind. Cas. 625; 42 P. L. K. 1915; 25 P. W. 
R. 1915; 30 r. R. 1915. 
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At the same time, the learned Judge found 
on issues 3 and 4, that plaintiff’s accounts as 
to the sums advanced by him to defendant 
and paid to other contractors who completed 
the work must be accepted as correct. This 
latter finding has not been challenged by 
defendant and no cross-objections as to it 
have been filed in this Court. 

The only questions then before me for 
determination are (1) whether it was plaint- 
iff or defendant who was responsible for 
the non-completion of the contract under- 
taken by defendant, and (2) whether the 
parties settled their differences by an ami- 
cable arrangement before suit. 

As regards the first point, I find it im- 
possible to accept the conclusions of the 
District Judge and the grounds upon which 
those conclusions are based. The plaintiff 
has adduced evidence to prove that after 
the lapse of some six weeks, tl)e defendant had 
had the timber conveytd to a distance of 
only about 1] or U mile, and as time was 
obviously of the essence of the contract, 
plaintiff’s contention is that under the terras 
of his agreement he was fully justified in 
putting an end to the contract with defend- 
ant and making it over to another contractor. 
This evidence was given by witnesses who 
reside in a Native State and as it would have 
been difficult, if not indeed practically im- 
possible, to secure the attendance of these 
witnesses in Court, their examination and 

cross-examination were taken by means of 
interrogatories. So far as I can see from 
the record before me, no objections were raised 
by defendant to the adoption of this pro- 
cedure. The learned Judge has disbelieved 
the evidence of these witnesses, but llie only 
ground given by him for refusing to accept 
their statements seems to be that they “with 
a parrot-like insistence asserted that tlie 
sleepers were carried from one to \\ or l! 
miles" and that they in “alimist the same 
language tell exactly the same story”. With 
every respect to the learned Judge, I fail to 
see how, if they were telling liie truth, they 
could have done otherwise. Each of them 
was put the same questions, tire interro- 
gatoriea addressed to each being in exactly 
the same terms. To those questions each 
witness replied in brief and in the circum- 
stances their answers must ntceisarily (if 
truthful) have been very sinrihrr. 


The District Judge further discounts this 
evidence because two of the witnesses, Mansa 
and Piaru, had nothing to do with the con- 
tract between plaintiff and defendant, anH ' 
had no personal knowledge of defendant ar.d 
his affair.®, and he adds “it is difficaU to 
understand how they came by any first-hand 
knowledge.” He has, liowever, completely 
overlooked the important part of their evi- 
dence, which they give as of their own 
knowledge, and that is that the timber was 
carried only about a mile or a mile and a 
quarter by defendant’s men. The facts that 
they did not know defendant and that they 
had no concern in the contract are quite 
irrelevant, and in no way affect the value 
of their statements as to the latter point, 

The District Judge prefers to believe the 
evidence of the witne.ss, Phanku(P. W.No. 1). 
This nan wa.s,no doubt, called as a witness by 
plaintiff, but it is obvious from bis evidence 
that he is hostile to the latter and has endea- 
voured to assi.st defendant as far as he could. 
On his own showing, he is a man whose word 
cannot he accepted without corroboration. He 
admittedly tried to defraud hi.s own master 
(the defendant) in order to benefit himself, 
and contrived to get the contract transferred 
from his master to himself. On the other 
hand, there is nothing on the record to 
justify the rejection of the evidence given on 
interrogatories by the Mandi witnesses who 
have apparently no connection with plaintiff 
or any motive to perjure themselves un his 
behalf. 

Furthermore, the probabilities of the case 
are entirely in plaintiff’s favour. He bad 
given this contract to defendant, and there 
is no suggestion that he did not really desirp 
its performance within the time stipulated. 
Why then should he have wantonly pre- 
vented defendant from carrying it out, if in 
point of fact defendant was doing all that 
could in reason be expected of him and 
wa.s actively engaged in performing his du- 
tie.s under the contract ? When the contract 
was transferred to Lain, plaintiff had to 
agree to pay higiier rates and the District 
Judge has found that those rates were duly 
paid. Hut if so, what had plaintiff to gain 
by wrongfully and witimut cause taking 
the Cl II tract out of defendant’s hands? The 
learned Judge lias oveilo.ked this very 
important aspect of the case. 
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I find, therefore, that defendant had been 
so remiss in the performance of the con- 
tract that the plaintiff was, under the terms 
of his contract, justified in putting an end 
to it and transferring the contract partly 
to Lalu on the 3lst October 1909 and 
partly to Phanku on the 9th January 1910. 

The ne,rt question is whether plaintiff 
and defendant settled their accounts prior 
to suit. In his written statement defendant 
alleges that in January 1910 he objected 
to plaintiff’s action in breaking the contract 
with him and transferring it to Lalu and 
Phanku: that plaintiff and defendant both 
then claimed to be entitled to damages, 
and that in the end it was decided between 
them that their accounts should be regarded 
as “squared” and that neither party should 
be held liable to pay anything to the other. 
This, however, is not the story told in evi- 
dence Phanku and defendant both assert 
that at the time of the alleged settlement 
a sum of Rs. 632 was found due to plaint- 
iff and that this sum was subsequently 

• 

paid to plaintiff, defendant paying Rs. 400 
and plaintiff agreeing to accept Rs. 232 
from one Puran. This is in itself a some- 
what serious discrepancy and it has unfor- 
tunately escaped the notice of the District 
Judge. There is, however, an even more 
‘important piece of evidence which tells 
strongly against the defendant's plea and 
that is the entry in the book produced by 
the wiiness, Chanuan Mai (P, AY. No. 2) 
(Exhibit P87). According to this entry, 
accounts between plaintiff and defend- 
ant in cimnection with the contract now 
in question were to be settled within one 
and a half months from the date of the entry 
(i. e. the 30th August 19L ). This entry 
is admittedly signed by defendant, but the 
latter alleges that he did not know at the 
time that the entry related to anything 
more than the settlement of his accounts 
with another partnership in which plaintiff 
was jointly interested with Channan Mai and 
others. 

The District Judee has refu-sed to admit 
this document (Exhibit P37} into evidence 
on the ground that it was produced at a 
late stage of the case. As a matter of 
fact it was produced by Channan Mai on 
thp yovy first day on which evidence was 


taken in the suit, and as it was in posses- 
sion of that witness it is difficult to see 
how it could have been produced earlier. 
It was not a document originally relied 
upon by plaintiff and it was tendered in evi- 
dence in order to meet defendant’s plea that 
accounts had been squared in January 1910. 
The learned Judge observes, in dealing with 
this part of the case, that the principle 
governing the rules relating to documents 
is that parties should at the opening of 
the suit produce all documents relied upon, 
so that no documents might be manufac- 
tured to suit the case of either party. 
Plaintiff, however, may produce additional 
documentary evidence after the defence has 
been disch^sed, provided the defence raises 
new points.” This summary of the law 
does not very accurately represent the pro- 
visions of Order Vll, rule 14, clauses (1) and 
(2), and I confess I am at a loss to un- 
derstand how plaintiff could have produced 
this document, which was in the possession 
of a third party and was called for in 
order to rebut a plea raised by defendwit, 
earlier than he did. I accordingly hold that 
the document (Exhibit P 37) was admissible 
in evidence and was wrongly rejected by 
the lower Court. 

The learned Judge was further of opinion 
that the entry was “not free from suspi- 
cion,” and this not on the ground that the 
words appeared to have been interpolated 
since the original entry ' was attested by 
dpfenHant, hut because it was unusual to find 
an entry which directly related to one contract 
between A, H, C and D containing words 
wliifh dealt witii another separate contract 
bets^een A and D alone. Here again I am 
compelled to differ from the learned Judge, 
as I can see nothing extraordinary in the 
addition. A lias two contracts with D. One 
of the.se contracts (in which B and Care 
jointly interested with him) is being settled, 
but he by way of precaution adds the words 
that this .settlement has nothing to do with 
the Contract which was made between him 
and D alone and which has still to be settled, 
in my opinion this,sofar from being unusual, 
would be a very ordinary course for a prudent 
man to take. 

Again, if accounts were really settled 
between the parties, how is it that no at- 
tempt has be'eu made to produce plaiufig’^ 
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receipts for the Rs. 400 and Rs. 232 said to 
have b«en paid to him by defendant and 
Pnran, respectively,, and why was Paran not 
called as a witness ? 

The District Judge has laid stress on the 
fact that defendant was prepared to swear to 
the truth of his evidence upon Ganges water 
whereas plaintiff declined to do so. I think 
undue weight has been given to this objec- 
tion on plaintiff’s part, which may be due to 
conscientious scruples on his part to take an 
oath such as that proposed. He has gone 
into the witness-box and denied on solemn 
affirmation that he settled accounts with de- 
fendant, and on the record as it stands, I 
must hold that defendant has failed to prove 
his plea. In these circumstances plnintiff’s 
mere refusal to take the particular oath can- 
pot be held .sufficient ground for deciding 
this issue against him [Ckintaman Bhat v. 
Shrinivas Bhat (2)]. 1 accordingly accept the 
appeal and grant plaintiff a decree in full 
for the amount claimed. Defendant must 
paj costs throughout. 

Appeal accepted, 

. (2).22B.C80. 
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ALLAHABAD HIGH COURT. 

FihoT Civil Api'Eal fhom OiiUi:i: No. 13o 

OK 1915. 

January 21, I9ld. 

Pre6-eut:— Mr. Justi:e Tudball and 
Mr. Justice Walsh. 

Musammat PALI A— Plaintiff— Appellant 

versna 

MATHURA PPRSHAD-DEFEND.m— 

. . ' ' Respondent. 

Civil PrHidurc Code (i.ct V of 190S), 0. XLVII, r. 1 


CA^teS. 


--Review -Discovery of fresh eindencc^Due diligeiwe 

at oriyiml trial, necessity of, proff of. 

In making an application for review of a judgment 
on the ground of discovery of fresh evidence, the 
applicant must satisfy the Court that after exercise 
of due diligence he was not able to produce that 
piece of evidence at the trial of his cose [p. 623, col. 

2.J 

First appeal from the order of the 
Additional Subordinate Judge of Bareilly, 
dated the 19th of June 1915. 

Mr. M. L. Agarwalajov the Appellant. 

Mr. Sital Prasad Ghose, for the Respondent. 

JUDGMENT. 

Tudball, J. — This appeal arises out of an 
order granting an application for review 
of judgment. The facts of the case are 
as follows. One Mathura Pershad, the 
respondent before us, executed a promissory 
note in favour of one Shiam Behari. The 
latter died and his widow Musammat 
Palia, the appellant before us, sued to 
recover the debt. One of the pleas taken 
in defence was that at the time when the 
money was lent or said to have been lent 
Shiam Bihari was a minor and, therefore, 
the transaction was void. The Court of 
first instance dismissed the suit. The 
Court of Appeal on the 18th of June 
1914 decreed the suit. Shortly afterwards 
the defendant Mathura Pershad applied to 
the Court for review of judgment, on the 
ground of discovery of new and impor- 
tant evidence which he was unable to 
produce before the Court at the hearing 
of the ca«6. That evidence apparently was 
a patra. The Court rejected the application 
on the 14th of November 1914. On the 
25th of April 1915 Mathura Pershad 
put in a second application for review of 
the judgment of the 18th of June 1914 
on the ground that he had di.scovered 
some fresh evidence, namely, an application 
by the grandfather of Shiam Bihari to 
be appointed guardian of Shiam Bihari 
and a certificate of guardianship granted 
by tlie District Judge which went to show 
that Shiam Bihari was a minor at the date 
of the transaction. Musammat Palia 
objected that no second application for 
review could, under the law, be made ; 
srr. „ ihi, that the application was out of 
time and that sufficient cause had not 
been sliowii and, thirdly^ that . the evi- 
dence was inadmissible and could not be 
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considered. The Court below decided in 
favour of tbe applicant Mathura Persbad and 
granted tbe application. Mnsammat Palia 
has come here on appeal and tbe same 
three points are raised before us. In 
regard to tbe first point that no second 
application for review could now be en- 
tertained by tbe Court below, I find it 
unnecessary in tbe view 1 take of tbe 
merits to decide this point. But I may say 
that I should find it difficult to come to 
any other decision than that which was 
arrived at in the case of Gohinda Ravi 
Mondal v. Bholanath Bluilta (1). It is 
clear to me that the application for review 
ought to have been rejected by the Court 
below. I have examined the evidence 
produced by the applicant in the Court 
below. He examined himself and one Ram 
Sahai to show to the Court the manner 
in which he discovered the present evidence. 
The statement of these two persons is 
simply to this effect that Mathura Persbad 
went to Ram Sahai to borrow from him 
some money to pay the decree, whereupon 
Ram Sahai pointed out to him that no 
decree ought to have been passed as Shiam 
Bihari was a minor and his grandfather, 
Saya Mai, had actually been appointed 
guardian by the District Judge. Thereupon 
Mathura Persbad made enquiries through 
a Pleader and discovered the statement to 
be correct, whereupon he made the second 
application for review. Now Ram Sahai 
is related to Mathura Pershad. At the 
hearing of the original suit one Brij 
Lai was a witness on behalf of Mathura 
Pershad. The latter has admitted that Brij 
Lai and he were partners in a business 
and also that Brij Lai and Sbiara Bihari, 
the alleged minor, wererelationsand co-sharers 
in the same property. Mathura Persbad 
has not attempted in his evidence to show 
that he made any attempt or exercised 
any diligence whatsoever in seeking for 
the evidence which he has now produced 
to establish the minority of Shiam Bihari. 
The Judge in the Court below seems to have 
been satisfied by holding that Mathura 
Pershad had no previous knowledge of the 
evidence. ' Of course it is highly probable 

(1) 15 C. 432. 
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that be had no such knowledge ; but Order 
XLVII, rule 1, distinctly lays down that any 
person considering himself aggi’ieved by a 
decree or order and who fmm discovery of new 
and important matter or evidence, loliich after 
the exercise of diie diligence was no! within his 
himoledge or could not be produced by him at 
the time when the decree was passed, may 
apply for a review of judgment to the Court 
which passed the decree or order. The 
circumstances of the case seem to me to be 
such that if Mathura Pershad had exercised 
any diligence whatsoever, the evidence which 
he now wishes lo tender could easily have 
been discovered by him. The parties reside 
in Bareilly and are greatly concerned with 
each other. The Court of the District 
Judge is within a mile of Mathura Pershad’s 
residence and I find it impossible to hold 
that Mathura Pershad exercised due diligence 
in the matter. The third point raised 
relates to the admissibility of the evidence 
which Mathura Pershad has given. In the 
circumstances of the case it is unnecessary 
to enter into the question or decide it. 
The result is that I allow this appeal 
and set aside the order of the Court below 
with costs here and in the Court below. 

Walsh, J, — I agree. I think the learned 
Judge unfortunately entirely ignored the 
important words in the clause with which 
he was dealing and under which the appli- 
cation for review was made to him, namely, 

‘ after exercise of due diligence.” Now 
those words are put there for excellent 
reason.s. The party who fails to get neces- 
sary evidence for the original trial and, 
therefore, fails in his suit is given certain 
privileges, and an opportunity to get his 
case re-heard. He is not entitled to ask 
for those privileges unless he sati.sfies certain 
clear statutory requirements. One of those 
requirements in justice to the other party 
is that he must have exercised due diligence 
in the preparation of his case. Now the 
question whether he has exercised due 
diligence or not involves two enquiries. 
T! he first is &s to what he might have done 
and the secor.d is as to what he has in 
fact done. As my learned brother has 
pointed out, this was a question 
merely of the discnvei-y of a cerh'Hcate of 
guardianship in the city of Bareilly wh^^re 

the applicant resided. He had ten months 
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to maVe the discovery. Unfortunately in the 
judgment before ns thelearned Judge does not 
appear to have directed himself either to the 
question of what he might have done or to the 
question of what he did and in quoting 
the rule under which he was exercising 
bis jurisdiction he left out that important re> 
quirement, and his order cannot besupported. 
I agree with my learned brother’s view 
as regards the Calcutta decision. I would 
point out what I discovered when my 
brother was delivering judgment, namely, 
that in this case, according to the statement 
of the applicant, the original decision was 
reviewed and upheld on his first appli- 
cation. This is what he says or appears 
to say in paragraph 'A of his appli- 
cation. If that were so, there had already 
been a review and there can be no doubt that 
this second' application has no foundation 
in law. But on the assumption that the 
first application was refused and. therefore, 
there had been no review, whatever inde- 
pendent view I might be disposed to 
take of the provisions of this rule 1 think 
that in cases where no question of principle, 
but only a question of practice or pro- 
cedure arises, it is desirable that the deci- 
sions of the various High Courts in 
various provinces should be as harmonious 
as possible and having regard to the fact 
that the decision of the Calcutta Bench 
was passed as long as twenty-three years 
ago, speaking for myself 1 should prefer 
to follow and adopt that ruling. 

Bt the Court.— The appeal is allowed and 
the Older of the Court below is set aside with 
costs in both Courts 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 570 op 1914. 
December 22, 1915. - 

Presen/:— Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

PAYKAT MANAKKAL P. DAMODARAN 

^ AMB\] Dill? styled 

CHURAVAN NARAYANAN Plaintiff— 

Appellant 

versus 

K. N. THEYYANKARAN and othbrs- 

Deke .dants— Kbspondent.s. 

Civil Procedure Code (Act V of 1908j, 0. XXlll, 
r. 1, .scope of— Suit struck off as settled at request 
of parties, effect of — Suit for redemption — Mortgage 
sued on found to be invalid— Pluinliff, whether 
can fall back on earliennortgngc Amendment of plaint, 
when can be allowed. 

Order XXIII, rule 1, of the Civil Procedure Code 
allows a plaintiff unfettered liberty to withdraw 
his suit against all or any of the defendants, in 
other words, he can abandon the whole or any part 
of his claim against every defendant or against 
any one or more of the defendants. But such with- 
drawal or abandonment is done at the risk of his 
losing all right to litigate the subject-matier of 
the claim nr claims so abandoned or withdrawn 
from the adjudication of the Court, unless he gets 
the permission of the Court to re-litigate the same, 
[p. 026, col. 1.] 

Where both parties to a suit appear on the date 
fixed for the trial of the suit and at their request, 
the suit is struck off as settled, it cannot be said 
to be dismissed for default of appearance of both 
parties, the striking off amounting, in effect, to a 
withdi-awal by the plaintiff, [p. 626, col. I .] 

Gnikandi Lai V. Manni Lali, 'iS A. 2l9; A. \V. N 
(1901 1 06, followed. 

Dnmn Him V Roghti Xath Pandit, \00. W. N. 40 
dissented from. * 

Hrij S<indan Singh v. Kailash Tewarij, 1‘4 Ind. Cas. 

17, distiijgui.-hed. 

Where therefore, in a suit for redemption of a 
certain kanom, the knnom was found to be invalid 
and the plaintiff fell back upon an earlier mortgage, 
in rcg;ird to whicli a pr-vious suit lind been brouglit 
but was subsequently withdrawn: 

Held, that, as the suit for redemption of the old 
mortgage liad been witlubawn without liberty to 
bring a fresh suii, Order XXill, rule!, clause {3', 
operated as a bar, and the plaintiff could not maintain 
his suit, i p. 020, col. 2.] 

By a nianipiilatinn of the form of the plaint in a 
s'.jb-e(pii‘nt suit in which the subject-matter and the 
relief ciaimed are subsianlially the same as th' se 
id a piwioiis buit, a )ilaintiff cannot bo allowed 

t-'gi.t rnuml the statutory provisions enacted by the 
l.cei'laii'te f..r tlie protection of the defendant 
from repeated Imm'srnents in respect of the same 
subjoct-mattei and relief, [p. 627, col. 2.] 

ilirrcfere, a suit for redemption is with- 
dravMi ^\itho 1 lt liberty to bring u fit'sh suit, it is 
uol iq"-'u to the uioitgagv)!' to bring aiiothcr sqjt 
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the same relief, even thongli the claim is based 
on his title as owner of the mortgaged properties, 
[p. 627, col. 1.] 

Paramhath Manakkal v. Puthengattil Moosanm, 28 M. 
406, referred to. 

Amnachalam Chetty v. Meijyappa Ckethj, 21 M. PI; 

8 M. L. J. 28; Boinmidi Bnyyan Naidu v. Bommidi 
Sitryanarayana, 17 Ind. Cas. 445; 12 M. L T. 500; 

23 M. L. J. 543; (1913} M. W. N. 1; 37 M. 70 (F. B.), 
followed. 

But he can be permitted to redeem a mortgage 
admitted by the defendant to be subsisting and 
found to be binding on the plaintiff, [p. 628, col. 1.] 

Kadakamvalli Sankaran Mussad v. Mokkath Usmii 
Eaji, 30 M. 388; 17 U, L. J. 3:9; 2 M. L. T. 354, 
followed. 

It is discretionary witli a Court to allow a 
plaintiff to amend his plaint and the discretion should 
be freely exercised unless the amendment would 
make the suit relate to a wholly different subject- 
matter. [p, 628, col. 1.] 

Achufa Menon v. Ackutan Nayar, 21 M. 35 at p. 30, 
followed. 

Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No. 904 of 1912, preferred against 
that of the Court of the Temporary 
Subordinate Judge of South Malabar at 
Palghat, in Original Suit No. 57 of 1910. 

Messr-s T. E. Eamachandra Aiyar and 
T. B. Krisknaswamy Aiijar^ for the Appellant. 

Messrs. C. Madhai'an NaiVy J. L. Eosario, 
G. V. Ananihakrishna Aijjar, and V. Mahadeva 
AiyaVy for the Respondents. 

This second appeal coming on for hearing 
on the 15th, 18th and 21st October 1915, and 
having stood over for consideration till 
the 25th October 1915, the Court delivered 
the following 

JUDGMENT. 

Sadasiva Aiyar, j.— P laintiff is the appel- 
lant. He and the defendants Nos. 21 to24are 
the w'ldlers of the plaint rferasironi. The 
plaintiff brought the suit on behalf of the 
devaswom to redeem a mortgage granted 
in February 1887 for Rs. 3,500, the tirst 
defendant having executed the registered 
kaickit, or counterpart Exhibit A, to the 
devaswoin, nrallci-.s. Roth the Courts 
found that the 1st defendant acted beyond 
the scope of his authority in executing 
this kaichit, Exhibit A, and that he did 
not properly represent the tarwad of the 
defendants Nos, 1 to 16 in executing the 
kdichit. The Subordinate Judge, however, 
gave a decree for redemption of an old 
mortgage of 1833 granted by the deviswom 
to the family of the defendants Nos. 1 to 
16 for Rs. 1,885-11-5. The learned District 
Judge, however, held that as the devasicom o 
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had brought a prior suit No. 320 of 1886 
for redemption of this old mortgage of 
1833 and had withdrawn that suit without 
liberty to bring afresh suit, the plaintiff 
cannot be allowed under Order XXIIl, rule 1, 
clause 3, to succeed in this second suit and 
to obtain the same relief which he had 
prayed for in the prior suit. The principal 
question in thi.s case, therefore, is whether 
by the proceedings in the former suit of 
1886, the plaintiff is debarred from redeeming 
the mortgage of 1833 (Mr. Ramachandra 
Aiyar, for the appellant, did not seriously 
contest the conclusion of the lower 
Courts that the mortgage of 1887 was not 

binding on the tarwad of defendants Nos. 
1 to 16). 

The case of Erij Nandivi Singh v. Kailash 
Tewary (l), quoted by Mr. Ramachandra 
Aiyar, was decided on the ground that the 
previous suit between the parties was 
“dismissed for default” of both parties and 
that sucli a dismissal did not operate as 
res judicata so as to bar tlie second suit. The 
learned Judge.s do not state in their judg- 
ment under what provision of the Civil 
Procedure Code, the first suit was dismissed 

for default” of both parties. If they 
intended to hold that the first suit was 
dismissed under Order IX, rule 3, their 
decision i.s, no doubt, supported by Order JX, 
rule 4. Whether the learned Judges were 
right in concluding on the facts proved in 
that case that the dismissal of the former 
suit was a dismissal for default of appearance 
on both sides, is a question on which 1 
r.eed not express an opinion, especially as 
I am not sure that tlje fact.s are correctly* 
and fully set out in the unauthorized 
report of Brij Naudan Singh v. Kailash 
'lewary (1). I might further add that, in the 
case in Erij Nandau Singh y. Kailsash 
Tewary (l), the defendant, whose former 
suit as plaintiff was treated as dismissed 
for default of prosecution, relied on the 
plea of res judicata because the plaintiff as 
defendant in the former suit failed to 
iastruct his Vakil to defend the case. It 
is difficult to see how such a plea lies at 
all in the mouth of the defendant when 

his former suit was dismissed. The learned 

Judge'.s reference to Doma Ram v. Raahu 

(1) 24 Ind. Cas. 17. 


*rhe facts as stated iu the iudLoiiuiit are 
t.-Ed. ■ '' 
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Nath Pandit (2) seems to me to be (with the 
greatest respect) irrelevant, but (as I said 
before) the unauthorized report might have 
omitted to state all the necessary facts. 

As regards the case of Boma Ram v. 
Baghu Nath Pandit (2), quoted in Bnj 
Nandan Singh v. Kailash Teioary (1), I 

respectfully but unhesitatingly dissent from 

that decision, as I am unable to hold that 
the dismissal of a plaintiff’s claim against 
a particular defendant for failure of the 
plaintiff to produce evidence against that 
defendant, though the plaintiff did appear 
in Court on the -date of hearing and even 
obtained a decree against other defendants, 
was a dismissal for default of the plaintiff s 
appearance. In the present case, both parties 
appeared on the date fixed for the trial o 
the suit and at their request, the first 
suit was struck off as settled. I am 
unable to hold under tlie circumstances 
that the former suit was not withdrawn by 
the plaintiff [see also Gulkandi Lnl v. 
}IanmLal (3)] or to hold that the suit was 
dismissed for default of the appearance ot 

both parties. i • i-is 

Order XXIII, rule I, allows to a plaintiff 

unfettered liberty to withdraw his suit 
against all or any of the defendants; in 
other words, he can abandon the whole of 
his claim against every defendant or against 
any one or more of the defendants. He 
can also abandon part of his claim against 
any one or more of the defendants. But 
such withdrawal or abandonment is done at 
the risk of his losing all rights to litigate 
the subject-matter of the claim or claims 
so abandoned or withdrawn from the 
adjudication of tlie Court, unless he got 
the permission of the Court, to re-litigate 
the same. In the present case, no such 
permission was olitained when the former 
suit was struck off owing to tlie plaintiff’s 
withdrawal of the claim made in tliat 
former suit to redeem the mortgage of 
1833. The present suit was hroiighl to 
redeem a latu’ mortgage of February 
which was found to he an invalid transaction. 

The plaintiff, wlio is the appellant in the 

(2) 10 C. W. N. 10. 

(3 23 A. 219; A. W. N. (1004) 00. 


(liiu doff'R'iK’r t'l Ills Iiurtlsliip i( i> miO- 
liiittcd that no part ul (lie jialgim'ni, wiiidi i-imiaiiis 
all the necessary facds. Las been umitlcd fruin liic 
report.— Ti. 


second appeal, now wants to be allowed . 
tn treat the enit as a suit for redemption 
of the old mortgage of 1833, but the short, 
answer to this claim of the ^a.nt.ff is 
“you brought your former suit No 320 of- 
1886 in the Temelprom Munsif s Court for 
redemption of this same mortgage of 1833, 
and you withdrew it without permission and 
yon are barred by Order XXIIl, rule 1,' 

clause 3.” . . i j 

It was, however, ingeniously argued on, 
the appellant’s side that the alternative, 
claim to recover the property is not a 
claim as mortgagor to redeem the mortgage 
of 1833, but a claim to recover possession, 
of the properties on the basis of the : 
plaintiff’s title as jenmi of the lands 
from the defendants who are not the 
jenmi owners. If I understood this over-, 
subtle contention rightly, the steps of the 
reasoning seem to me to be as follows. I 
(plaintiff) am the owner. An owner is 
entitled to possession prima facie. Yon 
bhe defendants) admit you are not the’ 
full owners. Persons who are not full 
owners are prima facte not entitled to 

possession. 

property. If you say that you are entitled 
to possession as the mortgagees under the 
mortgage of 1833, then receive your money 
and give up possession. As I offer to pay 
the money only in conseciuence of your 
reply to my claim for possession based on 
my title, that offer would not convert my 
.suit into a suit for redemption of your 
mortgage of 1S33 and I am not, therefore, . 
barred by Order XXIII, rule 1, clause 3, in 

consequence of my withdrawal of the 
former suit.” In support of this argument, 
the decision in Faramlalh Hanakkal v. 
Puthengiillil iloo.iamu (-1) is relied upon. In 

thatca.se the former suit was brought to re- 
deem a mortgage of ISS4 of properties which 
might he called (A) properties. That 
mortgage was a renewal in part of a 
mortgage of Ibib which included both (A) 
properUes and (lO properties. The mortgage 
i,f lS7(j was relied upon in that former 
■suit ii. support of the validity of the 
mortgage transaction of 1884 sought to he 
redeemed in tliat former suit. That first 
was dismi.ssed on the ground of the 
iiiialidify of the mortgage of 1884. _ 'The 
second suit nas brought by the plaintiffa 

(!) "s y, -loo. 


INblAN CASteS. 


627 


Vol. XXXII] 


PATKAT MANAKKAL V. THEYTANKARAN. 

to redeem (A) properties alone on the 
strength of ‘*the plaintiff’s title and on the 
demises of 1876 and 1884.” The decision 
of the learned Judges, if I have understood 
it rightly, concedes (a) that if the second 
suit is treated as one brought for redemption 
of the mortgage of 1884, it is barred as 
res judicata; (6) if it is treated as a suit 
for redemption of the mortgage of 1876 
alone, it is barred by section 43 of the 
bid Civil Procedure Code corresponding to 
Order II, rale 2, of the new Code; (r) but 
as it is based on the plaintiff's title as 
owner also, he could obtain possession on 
payment of whatever is due to the mort- 
gagees on foot of the original Ifamm of 
1876 and for improvements. 

There are no doubt distinctions between 
the facts of the present case and the facts 
of the case of Parambath Manakkal v. Patken- 
gatiil Moosavitt (4:', Though the later suits 
in both cases were based on title also, the 
first suit in Parambath Manakkal v. Patheii' 
gattil Moosamii (4), was brought on the 
invalid later mortgage, while the first suit 
in this case was brought on the valid earlier 
mortgage. There is also another distinction 
between the case of Parambath Manakkal v. 
Pathengattil Moosamu (4) and the present 
case, namely, while the defence plea as to the 
bar of the second suit was based in Paravi- 
hath Manakkal v. Pathengattil Moosamu (4) 
on res judicata and on section 43, the bar 
of the second suit in this case is based on 
Order XXIII, rule 1, clause 3. But I do 
not like to distinguish the case of Parambath 
^anakkal v. Pathengattil Moosamu (4) from 
the present case on these grounds. The 
common feature in the tw'o cases is that the 
second suit claimed relief on the plaintiff’s 
title as the owner of the properties sued 
for, and on that fact an agreement wa.s 
alleged in that suit (and is alleged also be- 
fore us) that it saves all statutory bar. And 
this fact was naturally pressed with great 
strenuousness by Mr. Ramachandra Aiyar. 
After giving my best consideration to his 
argument, I have come to the clear conclu- 
sion that it should not be accepted. The 
result of accepting his contention would be, 
that a plaintiff, who 40 years after the date 
fixed for redemption of a valid mortgage, 
withdraws a suit brought for redemption 
thereof without bberty to bring a fresh suit, 


(the defendant having admitted in the 
suit that he was in possession of the mort- 
gaged properties on foot of the mortgage), 
can again bring a suit within 60 years of 
the dismissal of the first suit for possession; 
basing it for claim on his title as owner, and 
he can succeed in obtaining a decree for 
redemption by cleverly framing his plaint 
as a plaint which is not solely based on his 
right to redeem. As said in Arunachalani 
Ghetty v. Meyyappa Gketty (5), quoting West 
J., the plaintiff’s cause of action, into what 
ever Protean forms it may be moulded by 
the ingenuity of Pleaders, is to be regarded 
as the same, if it rests on facts which are 
integrally connected with those upon which 
a right and infringement of the right have 
already been once asserted, as a ground for 
the Court’s interference.” I think that this 
principle was the basis of the Full Bench 
decision in BommidiBayyanNaidtiw.Bommidl 
Suryanarayana (6), and it is clear to me that 
Parambath Manakkal v. Pathengatiil Moosamu 

(4) must be deemed to have been overruled 
by the Full Bench decision in Bommtdi Bayyan 
Naidu V. Bommidi Suryanarayana (6). By a 
manipulation of the form of the plaint in the 
later suit, in which the subject-matter and the 
relief claimed are substantially the same as 
those of the former suit, you cannot be allowed 
to get round the statutory provisions enacted 
by thfl Legislature for the protection of 
the defendants from repeated harassments 
in respect of the same subject-matter and 
reliefs. 

In the last resort the plaintiff seeks to re- 
deem the mortgage of 1856 for Rs. 2,000 
set up by the defendants in answer to the 
plaintiff’s suit brought for redemption of the 
suit mortgage of 4th February 1867, which 
was found to be legally invalid as against the 
defendants. He relies on the case of Kadu^ 
kamvaUi Sankaran Mussad v. Mokkath Ussaiu 
Haji(7). The defendants, however, claimed 
to bold the lands not only under the document 
of 1856 (which they have not produced) but 
under three other purakadoms (or mortgages 
for additional sums lent), the total of the 
additional sums lent amounting to Rs. 4,000. 
These purakadoms (Exhibits 23, 24 and 26), 

(5) 21 M. 91; 8 M. L. J. 28. 

(6) 17 Ind. Cas. 445; 37 M. 70; 12 M. L. T. 500- 23 
M.L.J. 543; (1913) M. W. N. 1. 

(7) 30 M. 388; 17 II. L. J. 329; 2 M. L, T. 354. 
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however, were found either not to affect the 
plaint items 1 to 38 or not to be binding on 
the plaintiffs by both the lower Courts. 
The respondents’ Vakils, however, contend 
that though those three pnrakadoins were 
found not to bind the plaintiff’s devaswomy 
the plaintiff, having failed to prove the 
validity of the plaint mortgage of 1887, 
could be allowed to redeem the lands only 
on the footing that all the mortgages set 
up by the defendants were true and bind- 
ing and he cannot be allowed to change 
the suit into a suit for redemption of only one 
of the mortgages set up by the defendants, 

I do not see much force in this argument. It 
is, no doubt, an indulgence granted by the 
Court in its discretion to allow the plaintiff 
to amend the prayer in the plaint [though 
the discretion of the Court should be freely 
exercised (see Order VI, rule 17) unless the 
amendment would make the suit to relate 
to a wholly different subject-matter]. But 
it does not follow that the defenlants are 
entitled to in.sist that their defence in its 
entirety should be accepted by the plaintiff 
by reason of the grant of permission to the 
plaintiff to amend his suit. I am, however, 
pressed with the observations of Sir Sub- 
ramania Aiyar and Benson, JJ. in Achn'a 
Memn v, Achutan Nayur (8). The obser- 
vations are as follows: * It is scarcely 
necessary to say that one fi the objects 
of section 373 (old Civil Procedure Code) 
is to protect a defendant from being 
harassed by repeated litigation with reference 
7iot vnUf to the uVit’gnfiDii'f conufitnfnig fh<‘ 
plainti'irs Cfine, but (ilii ua to those which 
constitute th‘> defence or onu port of it." Now 
in the former suit of the defendants 
set up (see paragraphs 7 and 8 of Exhibit 
B, the written statement in that suit) that 
their right to hold the lands 1 to 38 rested 
on the I'lruon of lsr>(J for Us. 2, 0(10 and 
also on a p nikodoin of > for a fur- 
ther advance of Us. J,0UU. That puroko- 
dom is evidently in the thiciunent Exhibit 
‘2G. In this casi* nmlei' the above ruling in 
Achu/a n \. Achiilo Xuiiur {>), [ think 
that the plaintiff cannot be heard to c'‘ii- 
test tlie validity a.s again.st the <b’niswion 
of the piirakivloin of 18(13 (Exhibit 2 i) and 
that he could be allowed to ixaleeni only 
on payment of the sums due both under 
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the document of 1856 and the ptirahadom. 
of 1363 (Exhibit 26). 

In the re.sult and following Kadakamvali 
Sankaran Uussml v. Mokkath Ussain Haji 
(7) I would allow the plaintiff to redeem 
the’ mortgage of 1856 (admitted by the 
defendants) and the purakadom of 1863 
(which the plaintiff could not dispute) on 
payment of the amount due thereunder and 
of the value ot the improvements after de- 
ducting the value of the purappad due ac- 
cording to these documents from 13 years 
before suit (that is, from and including the 
Malabar year' 1073), the plaintiff havmg 
admitted in his plaint receipt of all prior 
purappadi due to him as mortgagee. The 
terms of the document of 1032 are set out 
in paragraph 7 of Exhibit B (the written 
statement in Original Suit No. 320 of 1886), 
The value per para of the Michavaram paddy 
and the value of the improvements as decided 
by the Munsif and accepted by the Dis- 
trict Judge will be followed in drawing up 
the decree of this Court. Six months’ time 
is granted for redemption. The costs of 
the contesting respondents throughout must 
be paid by the appellant and will carry 
interest at 6 percent, per annum from this 
date and will be added to the amount pay- 
able for redemption. Though the decision 
in Kadakamvnli Sankaran Mussad v. A/ofc- 
kath Ussain Haji (7) does not expressly 
state that the plaintiff who is allowed to 
redeem a mortgage other than that which 
he sought to redeem (but which the de- 
fendant admitted as the one under which 
he was holding) ought to amend his plaint, 
I agree with the observation made by my 
learned brother during the course of the 
arguments that the better conr.se is to di- 
rect the plaintiff to so amend his plaint 
before passing the decree. I would, therefore, 
direct the plaint to be amended by adding 
an alternative prayer for redemption ot the 
mortgages of Tliulam 1032 and 1039, the 
amendments to be made in two weeks 
from this date. In default, the second ap- 
peal will stand dismissed with costs. On 
compliance, the decree for redemption which 
I have already indicated will issue. 

Naiiki!, J.— I concur. 

This second appeal coming again for heav 
ing the Court delivered the lollowin^ 


(8) 21 M. 30uiii.yu. 
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JUDGMENT. — Interest at 12 per cent, 
per annum will be allowed on the puramka- 
tarn amount till the date when the prior 
kancm would ^ have to be redeemed in the 
usual course. 

Twenty-fifth April 1916 will be the date 
fixed for redemption. 

Appeal partly allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Miscellaneous Appeal No. 2 op 1914'. 

August 5, 1915. 

Present-.- Mr. Pratl, J. C., and Mr, Crouch, 

A. J. C. 

KHIATOMAL LALCHAND — Plaintiff — 

Appellant 

versus 

Nawah FATEH MUHAMMAD — Defendant 

Respondent. 

Civil Procedure Code (Act I'o/]908J, IS-jHm. 
diction, what detennines-- Estoppel ngninsf pleading 
want of^urisdiciion 

It is the value put by a plaintiff that prima facie 
determines jurisdiction, [p. 629, col. 2.] 

Wadhumal v. CltcUoma'l, 19 Ind. Cas. 870; 6 S. L. 
R. 256, referred to. 

A defendant who opposes a plaintiffs claim in a 
lower Court on the ground of jurisdiction is precluded 
from objecting to the jurisdiction of a higher Court 
to which the same plaint is presented as nro-ed 
by him. [p. 629, col. 2.] ^ 

Appeal against the order of the Sub* Judge, 
Hyderabad. 

Mr. Motiram Bamchand, for the Appellant. 

Mr. Haidasmnl Gurbomal, for the Re- 
spondent. 

JUDGMENT^ 

Pratt, J. C. — The suit was originally 
filed by the plaintiff in the Tando Sub-Court 
and by a subsequent amendment became a suit 
for possession and mesne profits. The mesne 
profits claimed in the amended plaint 
are the mesne profits that have accrued 
subsequent to the institution of the suit 
but prior to the amendment. Nevertheless 
the defendant objected to the jurisdiction 
of the Court and pleaded that although the 
amendment could relate back to the date 
of the institution of the suit in all other 
respects, it would not so relate back in 
lespfct of the claim for mesne profits; and 
tnese . mesne profits must, therefore, be 



treated as mesne profits prior to the 
institution of the suit and that the Tando 
Court had no jurisdiction. That Court 
accepted the plea and returned the plaint, 
which was presented to the Court of the 
First Class Sub Judge, Hyderabad. There 
the plaintiffs were required to pay the Court- 
fee not only on the value of the land, but 
also on the mesne profits i.e., on the total 
sum of Rs. 7,2b0. The Sub-Judge then 
decided that the mesne profits being 
subsequent to the date on which the suit 
was instituted in the Tando Court dtd not 
affect its valuation and that the suit should 
be presented in the Court of lower 
jurisdiction. 

Plaintiff now appeals. 

It seems to us that the defendant 
is estopped from objecting to the juris- 
diction of the First Class Sub-Judge, 
Hyderabad. He pleaded in Tando Court 
that that Court had no jurisdiction, 
because the amendment did not relate back 
as to the mesne profits and he cannot now 
be allowed to say that the Court of First 
Class Sub-Judge had no jurisdiction because 
the amendment does not .^o relate back. He 
may not approbate and reprobate and seek 
to negative the contention he successfully 
urged in the Tando Sub-Court. 

Mr. Hardasmal contends that jurisdiction 
cannot be conferred by estoppel. But juris- 
diction in the sense in which it is used in the 
present case does not refer to the competency 
of the Court. The Court of the Sub-Judge, 
First Class, is competent to try the suit. If 
the suit were within the limits of the 
pecuniary jurisdiction of a Court of lower 
grade, the trial by the higher Court would 
only be an irregularity contravening section 
15 of the Civil Procedure Code, and the 
defendant is precluded from objecting to an 
irregularity which he himself has invited. 

But we do not consider that section 15 
precluded the Sub-Judge, First Class, from 
taking cognizance of the suit, As explained 
in Wadhumal v. Chrllnmal (1) it is the value 
put by the plaintiff that p/ima facie 
determines jurisdiction and that value is 
over Rs. 5,000, and the contrary principle 
that the jurisdiction of a Court of lower 
Court must not he ousted by an exaggerate! 

(1) 19 Ind. Cas. 870; fi S !,. U. 250. 
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claim is not applicable here, for the plaintiff 
would have gone to the lower Court, if 
defendant had allowed him to do so. 

We accordingly reverse the order of the 
First Court, Sub-Judge, Hyderabad, and 
direct him to admit the plaint. Respondents 
to pay the costs of this appeal. 

Ordpr r(‘VPrfip(h 


LOWER BURMA CHIEF COURT. 
First Civii. Appeal No. 201 of 1914. 

January 17, 1916. 

Pres(.«f:_Sir Charles Fox, Kt., Chief Judge, 
and Mr. Justice Parlett. 

SWAN TEE AND ANOTHER— Plaintiffs— 

Appellants 

vemts 

MA NGWE— Defendant— Respondent. 

.Ippcfi ?— to i(]>'pea]us,oi-antci\—Linniii- 
tionAct (JXofim), «. 5— Stamping hejore imjuinj 
nH to pniipci'ism i^ fnished — AppcnU time 

CO’Oivner'i^ right for damages for use and occupation 

“Taj-, rate or assessment," meaning of — Lower Burma 

Town and Village Lands Act (IV of 1898j, ss. 24, 25, 26 
— Bahub Land and Revenue Act (11 of 1876j. 

■\Vhcre an appHcatif)n for leave to aj»])eal as pauper, 
presented bevoiid the in-oper time, \» admitted under 
section 5 of ‘the Limitation Act, 1908, and further 
inquiiy as to jiauperism i.s din'Cted but proper 
Court. foes for an ordinary riiemoi-andum of appeal 
are paid before t lie inquiry is concluded, the appeal 
must be deemed to have iieon presented on the date 
of presenting the a]tplication for leave to api>eal. [p. 

G31, col. 2.] ^ ^ 

Skinner v. Orde, 2 A. 241; G I. A. 126; 4 C. L. K. 

331, followed. 

A suit for use and occupation by a cn-ownor against 
another co-owner will not lie. i p. G32, cjI. l.J 

Ground rent, under Englisli Law, docs not come 
within any of the. terms “taxes, rates and asse.'^sment.s” 
but under sections 24, 25 and 20 of the Lower 
Burma Town and Village Lands Act ground rent duo 
to Government is in a ditTcrent position from ground 
or other rent due to an ordinary landlord. They 
virtmillv make grt)iitid units, pnyalile to Government, 
a tax or nssessmenf. ["p. G'F2, oL 2.1 

^Ir. Ilalkar, for the Appellaiit.‘t. 

Air. CUffoh, for tlie Respontleiit. 

JUDGMENT. 

Fox, C. J. — The first matter to ho dealt 
with is whether the appeal i.s liarred by 
limitation. 

The decree appealed again.st is dated tlie 
Eth April 1914, and the judgment on which 
it is founded was delivered on that day, but 
the case was ordered to le put clown to 
speak to the minutes (f the decree. On the 
9th April it was ordered that the method 


of partition of the property should stand 
over for a month so that the parties might 
have an opportunity for coming to an agree- 
ment in regard to it. They did not 
agree, and on the 11th Alay the learned 
Judge added a sentence to his judgment 
directing a reference to the Collector for him 

to partition the property. 

The plaintiffs presented an application on 
the 18th Alay to have an alleged clerical 
error in the judgment corrected under section 
152 of the Code. This was rejected on the 
5th June, and a copy was delivered on the 
24th July. The petition for leave to appeal 
as paupers was presented on the 25th July. 
The application was time-barred, but after 
hearing the respondent the application was 
admitted under section 5 of the Limitation 
Act on the 30th November. At the same 
time further inriuiry as to the pauperism of 
the appellants was ordered. Before the 
enquiry was concluded the appellants fur 
nished the proper Court-fees for an ordi- 
nary memorandum of appeal. On the 

2nd February 1915 the appeal was ad- 
mitted .subject to any objection af the 
hearing. In view^ of the decision in Skinner 
V. Orde (1) the appeal must be deemed to 
have been presented on the 25th July 1914 
The overtime up to that date must be deem- 
ed to have been considered when dealing with 
the application for leave to appeal as paupers, 
and the question as to this to be concluded by 
the order admitting that application. 

The many-times amended plaint was 
based on the plaintiffs being heirs of the 
former owners, and on a lease to the defendant 
of three plots of land by the plaintiffs’ 
mother, Ala Shwe Tsee, as administrator of 
the estate of Alaung Sine, deceased. This 
lease is dated the l4th October 1904 and 
is for ten years. Two of the plots of 
land were the property of Government, 
and had apparently been included wdthin 
the Rangoon Tow'n limits for a long time. 
The other plot was formerly in llanthawaddy 
District but on extension of the Rangoon 
Town limits was included within the latter 
district. Over this plot Alaurg Sine had 
apparently acquired a landholder's right 
under the Burma Land and Revenue Act, 
Ala Shwe Tsee died on the ’27th July 1907. 

(1) 2 A. 241; G I. A. I2G (P. C.); 4 C. L. R. 331. 
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She and the plaintiff Kyee Swan had 
borrowed money from the defendant. The 
latter brought a suit in 1909 to recover 
what was due on two promissory notes and 
deposit of title-deeds of the lands and 
obtained a mortgage decree in respect of 
|th share of the properties; the other fth 
share was taken to be the share and 
interest of the plaintiff Swan Tee who was 
a minor at tlie time. Tw that suit the 
defendant claimed no interest on tlie 
promissory notes up to the date of filing the 
suit which was the loth March 19C9, but 
she claimed interest accruing after that 
date and was awarded Rs. 4,472-13-7 up 
to the date of decree, i. e., the 31st January 

1911. 

The reason for her not claiming interest 
before suit ’ was that what she had to pay 
for rent under the lease of 1904 was by 
agreement set off against what Ma Shwe 
Tsee and Kyee Swan had to pay her for 
interest on the promissory notes. 

It may be noted here that if there had 
been an administrator of Maung Sine’s estate 
at the time, the defendant would have ])ad 
to pay to him or her the full rent of 
Rs. 275 per mensem under the lease between 
the above dates of 15th March 1909 and 
the 7th March 1912; under her decree, 
however, she was entitled to interest at the 
rate of G per cent, per annum on the amount 
decreed from the 31st January 1911. 
If the previous arrangement of setting 
off interest against rent had been con- 
tinued the balance of rent payable 
would have far exceeded Rs. 63-8; for the 
6 per cent, interest allowed in the decree 
would not have come to as much as the 
18 per cent, interest payable on the promis- 
sory notes. 

The plaint in the present suit sets out 
that owing to the sale of the properties 
under the decree the lease terminated by 
operation of law. This is an example of the 
confused ideas which permeate the case. The 
lease was a lease by the administratrix of an 
estate. The sale under the decree was a 
isale of the personal rights of Ma Shwe Tsee 
and Kyee Swan in the properties. These 
properties had never been conveyed by 
the administratrix to the heirs of Maung 
Sine. The rights of the heirs were to 
•.obtain their share from the administratrix. 


The distinction between the rights of -a 
constituted legal representative of the estate 
and the personal rights of the heirs of 
Maung Sine has been overlooked through- 
out. 

The plaintiff claimed first possession of 
a lih. share of the properties. His other 
claims were for (1) balance of rent after 
deducting interest from the 1st July 1907 
to the 15th Jfareh 1909 at the rate of 
Rs. 63-8 per mensem, amounting to Rs. 1,270, 

(2) rent from the 16th March 1909 to 
the 7th March 1912 at the rate of Rs. 275 
per mensem amounting to Rs. 9,826.10-0, 

(3) damages for use and occupation of jth 
of the land from the 8th March to the 5th 
December 1912 at the rate of Rs. 68-12, /.e., 
jth of Rs. 275 per mensem, amounting to 
Rs. GlGand (4) mesne profits from the date 
of institution of the suit, viz., the 7th 
January 1913, 

In her amended written statement the 
defendant took the objection that the suit 
would not lie but this was not gone in- 
to. It was apparently not pressed. Of the 
Specific suras of Rs. 1,270, Rs. 6,S26-iO and 
Rs 616 claimed, the defendant’s Advocate 
disputed the last sum only (see the Judge’s 
note in the course of Kyee Swan's evidence 
in paragraph 3 of the written statement); the 
defendant admitted that as an heir cf 
Maung Sine and Ma Shwe see the plaintiff 
Swan Tee was entitled to a jth share 
of the properties. She, however, claimed 
that she was entitled to set off against 
what was payable by her the various sums 
set out in the written statement. The 
only issues fixed were: 

1. Whether the defendant, is entitled 
to set off any and which of the items 
specified in clauses 5 to 9 of the written 
statement? 

2. Whether the plaintiffs or either of 
them is entitled to claim damages for 
use and occupation, and if so how much? 
In paragraph 5 of the written statement the 
defendant alleged that she had paid 
Rs. 1,150 for the funeral expenses of Ma 
Shwe Tsee and two sums of Rs, 50 to the 
plaintiffs personally. 

In paragraphs 6, 7 and 9 of the written 
statement she said she had paid Rs. 5 13-5-4 
and Rs. 5,975 for ground rent to 
Government of part of the properties. In 
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paragraph 8 alio stated she had paid Rs, 900 
as expenses incurred in some land 
acquisition proceedings in connection with 
the properties. 

The learned Judge disallowed the 
plaintiffs’ claim for Rs. 616 for damages 
for use and occupation of the plaintiffs’ 
jth share of the land from the 8th 
ilnrch 1912 to the 5th December 19.2, on 

the ground that one tenant-in-common 
could not sue another tenant-in-common 
for damages for use and occupation. 
The plaintiffs appeal against this decision. 
No doubt a suit for use and occupation by 
a co-owner against another co-owner will 
not lie, for such a suit is founded 
upon an agreement betwee.i the parties, 
express or implied, for the occupier to 
pay reasonable compensation for the use 
and occupation fee, Foa on Landlord and 
Tenant, Chapter U, and Bullen and Leake, 
Precedentsof Pleadings, 7th Edition, page 171. 
There was in the present case no allegation 
that the defendant occupied the land with 
the plaintiffs' permission: she occupied it 
because she had a right to do so as a 
co-owner from the 8th March 1912* 

What I take it was meant to be claimed 
for the plaintiff Swan Tee was, a quarter 
share of the reasonable profits of the land. 
Assuming that he and the defendant were, 
co-owners of the land from the time 
of her purchase of the interest of Ma Shwe 
Tsee and Kyee Swan, he was entitled to 
such share in the profits and he should 
not be deprived of his rights merely 
because his Pleader put his claim in 
wrong and inappropriate words. I would 
allow Swan Tee’s appeal in so far 
as it appeals against the disallowance of 
the Rs. 616 claimed in the plaint. The 
learned Judge did not deal with the claim 
for mesne profits from tlie date of suit 
until realization. The plaintiff Swan Tee 
was and is clearly entitled to a ((uarter 
share of the profits of the land, until he 
receives a quarter of it on partition, and 
the decree should be amended accordingly. 

The learned Judge disallowed tlie de- 
fendants’ claim to set off the sums of 
Rs. 1,15U and Rs. 100 mentioned in the oth 
paragraph of the written statement, and 
Rs. 900 mentioned in tlie 8th paragraph. 
The defendant has not appealed against this 
decision. 


tl9)6 

In regard to the sums of Rs. 543-5-4 and 
Rs, 5,975 paid for ground rent to Govern- 
ment, he held that the defendant was en- 
titled to set off what she had paid on 
this account up to the 21st December 
1911, the date of Exhibit V, a lease to her 
by Government of holding No. 2, one of the 
plots included in the lease of 1904, Exhibit T, 
He held that this ground rent was not 
a tax, rate or assessment which she was 
bound to pay under this last mentioned 
lease, and that clause (g) of section 108 of 
the Transfer of the Property Act allowed 
her to deduct what she had paid for 
ground rent from the rent she had to pay 
under Exhibit I. Under English Law ground 
rent would not come within any of the 
terms taxes, rates and assessments”; but 
it does not follow that what is charged 
by Government in this country does not 
do so. Under section 24 of the Lower 
Burma Town and Village Lands Act, 1898, 
all suras of money payable to Govern- 
ment in respect of land, including sums 
for rent, are recoverable as if they were 
arrears of land revenue under the Burma 
Land and Revenue Act, 1876. Under 
section 25, every sum due to Government 
in respect of any land is given priority 
over every other charge on the land, and 
under section 26, every sum due to Go- 
vernment in respect of land is payable by 
all persons in possession (which means oc- 
cupation) of the land, at the time the 
sum is demanded, nnd by all persons in 
possession during the period for which the 
sum is payable. These provisions put ground 
rent due to Government in a very different 
position from ground or other rent due to 
an ordinary landlord. They virtually 

make ground rent payable to Government 
a lax or asse.«sment. Moreover it seems 
clear that the parties to the lease 
regarded the Government charge as falling 
within what the lessee had to paj\ 

From the receipts in the bundle, Exhibit 
B, it appears that Ma Shwe Tsee paid 
only R.«. 8-12 per annum as rents of lots 2 
and 3 from 1897 to 1905. No receipts 
from 1905 to 1908 have been produced, but 

from the Hrst receipt in llie bundle, Exhibit 
II, it appears that tlie defendant was as- 
sessed for a payment of Rs. 543-6-4 from 
the 18th September to the 31st December 
1908. 
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Kyee Swan says that there had been 
a previous increase of the ground rent to 
Rs. 75-11 per annum which the defendant 
paid. She herself said that she had paid 
rent to Government because Government 
gave her notice to do so, and slie also 
said that she paid ground rent to Govern- 
ment through Ma Shwe Tsee every year, 
since the commencement of the lease of 

1904. 

It is not clear how it came about that 
the Government demand for rent was made 
in 1908 from the defendant. In paragraph 8of 
her amended written statement the defendant 
states that in 1908 the Collector tcok proceed 
ings to acquire the land at a low figure and 
she contested the proceedings for the 
benefit of the estate of Ma Shwe Tsee. The 
proceedings are not before us. Exhibit D is a 
notice from the Collector to the successors of 
Ma Shwe Tsee to show cause why they should 
not be evicted. There is a letter, Exhibit A, 
from tlie defendant’s Advocate to Kyee Swan’s 
Advocate, asking for fome notice from the 
Collector to facilitate payment into Court, but 
what the money was for, does not appear. The 
next document in order of date before us is the 
Collector’s receipt for Rs. 513-5-4, the date 
of payment entered on it being the 28th 
January 1909. Exhibit E shows that on the 
20th March 1909 the defendant accepted an 
offer of the Collector to give her a lease at a 
rental of Rs. 175 per mensem which would 
amount to Rs 525 per quarter. This was paid 
by her from the 1st April 1909. Something 
further must have happened, for Exhibit 111 
dated the 19th November 1909, shows that a 
penal rent was at one time assessed on 
the land, but was afterwards can- 
celled and the defendant wa«? called 
on to pay the usual rent of Rs. 525 for 
the previous quarter. She has been paying 
at that rate up to the 21st December 1911 
when she obtained Exhibit 5, a quarterly 
lease at a rate of Rs. 120 a (quarter for lot No. 
2. WhathashappenedasregardslotNo. 3 does 
not appear. I gather from the document that 
to avoid possible eviction of the plaintiffs 
from these lota and her own posspssion of the 
lands being thus brought to a close, the de- 
fendant must have put herself forward as 
the person who had the best right to occupy 
the land, and that thus she obtained recogni- 
tion by the Government who treated her as 


its tenant from certainly the 18th September 
1908. She, however, has never claimed either 
in the suit of 1909 or in this suit that the 
heirs were ousted from all rights to these 
two lots. She put herself forward and ac- 
cepted personally a heavier burden in the 
way of a higher ground rent, and it appears 
to me that it is not open to her to now claim 
a set-off from the plaintiff for this ground 
rent. Her claim is a stale one and is evident- 
ly an after-thought, for if she had understood 
that the ground rent was not payable by 
her she would have set it off against the rent 
she had to pay under the lease of 1904, when 
calculating what was due to her, before bring- 
ing her suit in 1909. In my opinion her, 
claim to set off the two sums of Rs. 543-5-4 
and Rs. 5,975 should have been disallowed. I 
would allow the appeal, .set aside the decree 
of the original Court, and give the 
plaintiff Swan Tee a decree against the de- 
fendants for possession of l/4th of the lots of 
land mentioned in the plaint, the land to be 
partitioned by the Collector, and for payment 
by the defendant of Rs. ll,712-10-0 and costs 
on the amount and directing an enquiry under 
clau.se (c) of rule 12 of Order XX as to rents 
and mesne profits of the land.s, from the in- 
stitution of the suit until delivery of posses- 
sion of {th of the lands to the plaintiff Swan 
Tee or the expiration of three years from 
the date of this judgment, whichever, event 
first occurs. I would also order the defendant 
to pay Swan Tee his cost of this appeal and 
would order Swan Tee to pay the Court- 
fees which would have been payable if he 
had wholly succeeded in the suit originally 
and if he had not been allowed to sue as a 
pauper. 

Parlett, J. — I concur. 

Appeal allowed. 
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Civil Revision Petition No. 25 of 1915. 

July 30, 1915. 

.Presenh—Ur. Pratt, J. C., and Mr. Boyd, 

A. J. C. 

MOT J SING AND ANOTHETi - Applicants 
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SOBHOMAL AND others— Opponents. 

Civi! Pioredure Code (Ad I' d/ \90S), 0. XLI, re. 
*25 '28 0. XLII—Couit oj\<ccon} appeal, isMiea 
-i-emanied by, for rccordimj evidence and findings^ 
Lower Appellate Court, power of, to delegate the function 

to Original Court. 

Judicial functions cannot bo delogatcd -without 
•gtatiitory authority. n . r i 

When issues are remanded by a Court of second 
appeal to the lower Appellate Court against whose 
decree an appeal has been preferred, the latter 
cannot delegate this function to the Original Court 
but it has authority under rule 28, Order XLI, Civil 
Procedui-e Code, 1908, to require evidence to be 
recorded by the Original Court and then itself 
record tlio tindinKS on the issues remanded. 

Snhri V. Qaneshi, 14 A. 23; A. W. N. (1S91) 205, 

Poforredlo. 

Khair Mahomed Yakhfmr Khan v. Hiromal Chetth- 
rm, 4 Ind. Cas. 605; 3 S. L. R 120, approved. 

Application for revision against 
order of the Joint Judge, Sukhur. 

Mr. Mathradns liamchand, for 

Applicants. 

Mr. Fatehchand Aaudomal, for Opponent 

No. 1. 


the 


the 


JUDGMENT. 

Pratt, J. C.— This is an application for 
revision of an order of the District Judge, 
Sukkur, remanding for finding and evidence 
t,p the original Court issues remanded to 
him for trial under Order XLI, rule 25, 
in Second Appeal No. 13 of 1913. 

It is contended that under Order XLI, rule 
25, the lower Appellate Court to whom issues 
are remanded by the Court of second 
appeal, and not the Original Court, is the 
Court that records additional evidence and 
findings on the issues. This ordei- and 
rule are applied by Order XLll toappeak 
from the appellate decrees. Tiiat being so 
the words in rule 25 “the Appellate Court 
may, if necessary, frame issues, and refer 
the same for trial to the Court from wlu'.'-e 
decree the appeal is preferred" must mean 
that the issues are referred for trial to the 
lower Appellate Court. 

The Allahabad High Court in ISahn' v. 


Qaneslii (l) held that the lower AppePate 
Court has no jurisdiction in such oases to 
refer the issues for trial to the original 
Court. And this decision is correct, for 
judicial functions may not be delegated 
without statutory authority. But although 
there is no statutory authority for delega- 
tion of the judicial function of finding on 
the issues, still rule 28 gives a lower 
Appellate Court autliority to require evidence 
to be recorded by the original Court. 

When the issues are remanded by the 
Court of second appeal to the lower 
Appellate Court for trial, it seems to us 
that the lower Appellate Court resumes 
its functions as the Court of first appeal 
and though it is the only Court which can 
record a finding on the issues remanded, 
yet it may under rule 28 require the 
additional evidence to be taken before the 
Original Court. 

This appears to be in substance the 
view taken in Khair Mahomed Yaklitiar Khan 
v. Hiromal Choithram (2) and establishes a 
procedure which is certainly far more 
practicable and convenient to the parties 
than that contemplated by the Allahabad 
High Court which seems to us to have 
taken an unnecessarily extreme view. 

We amend the order by deleting the 
direction to the Original Court to record 
findings. In other respects the order will 
stand. Costs to be costs in the cause. 

Order amended, 

(1) 14A. 23; A. W.N. (1891) 205. 

(2) 4 Ind. Cns.605;3S. L. R. 120. 
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versus 


DHANRAJ SINGH and others— 
Defendants — Respondents. 

i'ivil }*rva dure Code {Ad 1' c/ 190S), s?'. 11,47 — 
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ii jit'rson Ims obtainocl a decree for posses- 
has not executed it within limitation, he 
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cau maintaiu a fresh suit for possession basing it 
upon tho judgment obtained in liis favour, and his 
suit is not ^'urred by sections 1 1 and 47 of tlio Code of 
Civil Procedure, 1908. [p. 637, cols. 1 &■ 2; p 638, col. ] .] 

Second appeal from the decision of the 
District Judge, Azamgarh, dated the 18th 
June 1914. 

Dr. S. N. Sen, for the Appellant. 

ilr. L. Agdiivala, for the Respond- 
ents. 

JUDGilKNT.— This appeal raises at least 
one very interesting question of law about 
which I feel considerable doubt, but I do 
not think I should gain anything by taking 
time to consider my judgment. I am glad 
to think that my decision can be re- 
viewed, if .so desired, under the Letters 
Patent. 

The action is brought by the plaintiff for 
possession of certain property which belonged 
to her husband as a separated Hindu. Her 
husband died in 1904. She brought a suit 
for possession against the defendant in 1907 
and succeeded in the first Court. That 
judgment was affirmed by the Appellate 
Court in November 1907. The defence had 
been that the land had been given orally to 
the defendant by the plaintiff’s husband. 
That defence failed. It was also alleged that 
the defendant had been in continuous posses- 
sion since 1895, but of course that would have 
given the defendant no right in itself. The 
judgment of the Appellate Court was ap- 
pealable to the High Court but was not 
appealed against. That is a decision between 
the present plaintiff and the present defend- 
ant, that the plaintiff was entitled to the 
property in question and was also entitled to 
immediate possession in 1907. The ques- 
tion of title, therefore, between the parties is 
res judicafn. The plaintiff applied for execu- 
tion of the decree which had been given in her 
favour in the Court of first instance in Sep- 
tember 1913. That application was not 
unnaturally rejected by the Mun.sif on 
the 10th of January 1914 on the ground that 
it was made more than three years after the 
decree and was, therefore, time-barred. 
Between 1907 and 1913 something appears to 
have happened to which I will refer later 
in ray judgment. Upon her application 
being thus rejected, the plaintiff brought 
this suit on the 2Gth February 1914 and 
obtained a decree for possession in her favour 
on the 28th of April 1914 in the Munsif’s 


Court. That decision wa.s reversed in appeal 
by the District Judge on the 18th of June 
1914, and from that latter decision this 
appeal is brought. 

Now, the plaint in this, suit undoubtedly 
alleged a cause of action founded upon the 
decree of 1907. It also alleged, for some 
reason or another, a right of action accruing 
in 1905. That was clearly wrong because 
any cause of action anterior to the judgment 
of 1907 was merged in the judgment. Jt 

also alleged in paragraph 2, that the plaintiff 
could not obtainipos.session within three years 
of the decree, and it did not allege that the 
plaintiff had in fact been in po.cse.ssion at 
anytime between 1907 and the commence- 
ment of this suit. So that when the case 
came before the Court of first in.stance, the 
sole cause of action alleged, which the 
defendants had any reason to anticipate 
would be urged against them, was the pre-. 
vious decree. However, as appears from the 
judgment of the learned Mun.sif and from the 
extracts of evidence read by the respondents’ 
Counsel to me, it happend that during the hear* 
ing of the suit, five days prior to the decision, 
a witne.'^s gave evidence that the plaintiff had 
been in po.'^.session of the land in dispute a 
year after the decree, viz., in U08. Jt is 
perfectly true, as I have pointed out, that no 
reliance had originally been placed by the 
plaintiff upon that fact. It must have taken 
the defendants and their Pleaders by surprise, 
and it was clearly a matter in which in 
ju.stice to the defendants (if the defendants 
and their Pleaders had desired it) they ought 
to have been given any further opportunity 
which they rea.sonably asked to meet that 
further allegation. They do not appear to 
have done .so, but one uf the defendants 
Dliaram Singli, l)iinself went into the witness- 
box and apparently contradicted the witness.. 
The learned Miinsif was unable to accept the 
evidence of this defendant and gave excellent 
reasons for accepting the evidence given 
by the witness to whom I have refeired, 
and he held as a fact, after hearing 
the evidence cn both sides on a point 
which, as T have .said, bad )i()t been raised in 
tlie plaint, that the plaintiff bad been in 
pns.cessron of tbe land within 12 3 ear.^, / /> , 
in 1908. In Ti;y ofinion, if that is iiaie, it 
was a satisfacticii of tbe decree and a fiesli 
cause of action would accrue to tbe plaintiff. 
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if at any time subsequent to that the defend- 
ants re-took possession. It was alleged by 
the same witness (to whom I have referred) 
called by the plaintiff, that the defendants 
did re-take possession, although that statement 
does not appear in the learned Munsit's 
judgment but was read to me by the respond- 
ents* Counsel. Now there are cases, no doubt, 
in which parties are taken by surprise and 
in which it is unjust to allow their rights to 
be defeated by proof of matters which are not 
alleged and which they have no opportunity 
of meeting. On the other hand it is undesir- 
able in the interests of justice, where no in- 
justice will otherwise be done to anybody, 
that a Court should wilfully shut its eyes to 
relevant facts which are proved in the course 
of the hearing, raising a cognate though 
different cause of action to tliat originally 
relied upon by the plaintiff. Everybody 
knows that it may occur that in the early 
stages of a case, all the facts are not known 
to the Pleader who draws out the plaint, and 
every risk of injustice can be avoided by 
allowing an adjournment, by raising the point 
on appeal, or by penalising the successful 
party in costs. In this particular 'case the 
defendants appealed. Upon the hearing of 
the appeal it was open to them to raise any 
question of law or to point out to the Appel- 
late Court any unjust consequences which had 
ensued to them arising out of the admission 
of the evidence to which I have referred, and 
the finding at which the learned Munsif 
arrived. They advanced six grounds of 
appeal but they took no point about this alleg- 
ed injustice. The finding of fact to which 1 
have referred is not dealt with at all in the 
judgment of the lower Appellate Court 
and must be taken, therefore, not to have 
been overruled. It, therefore, stands ns a 
finding of fact by which, 1 am bound, as 
to which it would be a great misfortune, in 
my opinion, if 1 were not entitled to take 
notice of it, and wliieli, in my opinion, entitled 
the plaintiff to succeed. I do not think that 
under the circumstances of the case, I sliouhi 
be doing right if I sent the case hack or 
referred any furtlier issue on this point. On 
that single ground, therefore, 1 allow thi.s 
appeal and give judgment for the plaintiff. 
To put the matter in rightform 1 re-settle an 
issue uiiderOrder XI j], rule tot la* following 
effect:— 'The plaintiff, wliile in possession of 


the land in question in 1908, was wrongfully 
dispossessed by the defendant” and 1 hold 
that the plaintiff is entitled to succeed on th.^t 
ground. 

There is, however, another point to which 
I have already referred which is raised by 
this appeal, namely, even if the plaintiff was 
not entitled to have the fact of physical 
possession in I 90S found in her favour in this 
suit and to recover judgment upon that fact ' 
alone, whether she is not entitled to sue as 
she originally did, and to succeed, upon the 
decree of 1007. That is a question which is 
1 by no means free from difficulty. There has 
^^been a considerable amount of discussion 
^upon it in one form or another and some 
* ’divergence of judicial opinion, but 1 do not 
think it desirable to go at length through all 
the decisions on the point. I would first 
refer to a decision by Wilson, J., in 1881 
reported as Atlermoney Dosbee v Jinny Doss 
Dult (1) which commends itself to my judg- 
ment and to certain observations contained in 
a recent judgment of two Judges of the 
Calcutta High Court reported as Kali Charan 
Nath V. t:>ukhada Sundari JJebi (2^. Most, 
if not all, of the cases are set out in that judg- 
ment. The passage to which 1 would refer 
is at the end of the judgment on page t)2, 
being a passage cited from the judgment by 
Baron Parke in Williams v. Jones (3): "The 
principle . . .is, that, wbere a Court of competent 
jurisdiction has adjudicated a certain sum to 
be due from one person to another, a legal 
obligation arises to pay that sum, on which 
an action of debt to enforce the judgment 
may be maintained.” The Calcutta High 
Court goes on to say: No mischief :an result 
from the acceptance of this principle, if it is 
adopted subject to the qualification recogniz- 
ed in modern English Law, m., that an 
action is permissible only where the judg- 
ment cannot be enforced in some other way.” 
The only other case 1 need refer to is a deci- 
sion of the Chief Justice of Bombay reported 
as Maiichnram Bakshi Sahib (4). In that 
case the Chief Justice appws to me to have 
recognized the principle that judgments and 

(1) 7 C. T4; 9 C. L. H. 357; 4 Slionic. L. K. 192. 

(2) 31 ) liHl. Cas. 824; 20 C. \V. N. 58; 22 C. L. J. 272. 

(3) 13 M. iV W. 028; 2 D. i L. G80; ^14 L. 

U:,-. .•).! K. l{. 202; 07 K. K. 707. 

14) 0 B. U. C. K. 231 at )>. 234. 
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decrees may be sued upon when it is the only 
practicable remedy open. Now 1 take my stand 
upon the broad principle that a judgment, 
certainly in a contract case, I think in all 
cases, is a contract of record. By the comity 
of nations, most countries recognize the judg- 
ments of foreign countries and give effect to 
them by allowing suits to be brought upon 
them, provided they are delivered by Courts 
of competent jurisdiction, acting within that 
jurisdiction, and lay down no principle re- 
pugnant to the policy of what I may call the 
domestic country. It would appear that do- 
mestic judgmentsought to haveatleastthe same 
force as foreign judgments. It would also 
appear from a decision which was much re- 
lied upon by the respondents’ Counsel reported 
as Fakirapa v. Pandwrawf/apa (5) that countless 
actions have been brought at any rate in 
Bombay on Small Cause Court judgments 
or decrees. It is, therefore, as it seems to me, 
difficult to hold that a suit, upon a domestic 
judgment of some kind or another, is not cog- 
nizable under the Code in this country. 
Some limit, of course, there must be and it is 
obvious that whichever way this case is de- 
cided, there must be some conflict of what I 
may call equitable doctrines. 

The period for enforcing a decree by Article . 
182 of Act IX of 1908 is three years and it Is 
urged with great force that to give effect to a 
siiit upon judgment brought within 12 years 
under Article 122 is directly in conflict with 
Article 182. On the other hand to refuse to 
give effect to a suit upon a judgment which 
has resulted in a decree for the recovery of 
possession of laud after the expiration of three 
years would be in conflict with Article 122 
and also, as was pointed out by the appellant’s 
Counsel, with section 28 of the Limitation 
Act. It is not immaterial that the Limita- 
tion Act itself in Article 122 recognizes— of 
course it does not enact— the admissibility of 
judgments obtained in British India as a 
cause of action under the Code. Mr. Agar- 
wala, for the lespondents, argued with great 
force that there was a wide distinction be- 
tween a judgment and a decree. So there is. 
lara of opinion that the word judgments” con- 
tained in Article 122 means ‘'decrees”. The 
word “obtained” is not really applicable to the 
reasons which a Judge gives in his judg- 
ment; it is more applicable to the decree 


which a successful party gets in bis favour 
and I think that in two places in sec- 
tion 5 . of the Limitation Act the word 
^ judgment” is used in the sense in which 
‘decree” is dehned by the Civil Procedure 
Code. 

Now the question still remains, whether 
there is anything in the Code itself 
which indicates that such suits are not ad- 
missible in this country. Before I refer 
to the sections which are relied upon I 
would observe, what I have already 
pointed out, that if the Code did contain 
anything expressly or impliedly excluding 
from the consideration of the Courts in 
this country suits upon judgments, then for 
many years past some if not all of the 
High Courts in this country have been 
decreeing suits upon judgments without 
any jurisdiction at all. The first section 
relied upon is section 11 and at first 
sight it would seem clearly to prohibit 
the re-litigation of any question which had 
already been determined in any suit, that 
is to say, it seems to me to go further 
than the principles of res judicata founded 
upon the Duchess of Kingston's case (6) and 
reads as if no party, not even a plaintiff, can 
sue upon auy matter which has been 
determined. I think the answer is, that 
the plaintiff, in such a case as this, is not 
.suing upon the same cause of action; he 
is alleging that he ha? obtained judgment 
and that the defendant is under a legal 
obligation to him under that judgment 
and that obligation arises out of matters 


subsequent to those litigated in the original 
suit. A decree determines questions 
between parties in litigation at the 
commencement of the suit; the plaintiff 
here is relying upon something in his 
favour at the end of the suit and independent 

of the questions originally litigated. Indeed 

questions originally litigated cannot be 
re-considered in the suit upon the decree and 
that is all section 11 provides. 

Section 12 was also relied upon and I 
therefore, refer to it but it is obvious that 
only relates to cases where the plaintiff is in 
default under the rules contained in the 
Schedule or has brought a suit and 
has been nonsuited, and it does not bear 
upon the question now before me. Lastly, 

(6) y-i H. Li. Jo. 055; 20 Howell .S(. Tr. 5^7; 2 Sm 
L. C. 731. 
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section 47 has been relied upon, and indeed 
it has formed in many judgments dealing 
with this matter a prominent subject of dis- 
cussion under the name of seclion 244 of the 
old Code. As the section now stands, it reads; 
All questions arising between the parties 
to the suit in which the decree was passed, 
or their representatives and relating to the 
execution, discharge or satisfaction of the 
decree, shall be determined by the Court exe- 
cuting the decree and not by a suit.” To my 
mind the question whether a judgment 
can be sued upon in a Court of co-ordinate 
jurisdiction or not, is a totally different 
ql^estion to that which is dealt with by 
this section. ISuch a suit does not and. 
could not relate to the execution, discharge, 
or satisfaction of a decree” and with great 
respect to the Judges who have dealt with 
this question, this section, in my opi Jon, has 
nothing whatever to do with a suit of the 
present nature. 

Finding, therefore, nothing in the Code 
which prohibit, s the entertainment of such a 
suit, and linding that suits have been 
entertained over and over again in one form 
or another, and finding that the period for 
enforcing tliis decree has expired and that, 
therefore, the plaintiff ha,'< no other practic- 
able remedy, 1 think the plaintiff was entitled 
to bring the present suit on the second 
ground as well. 

I, therefore, allow this appeal, set aside the 
decree of the lower Appellate Court and 
restore that of the Court of first instance. The 
plaintiff will get her costs in all Courts. 

Appeal allotveti 
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perform his part of tlie contract, the latter would 
not be able to hold him liable under the contract, 
because a minor is )iot, under the Indian Contract 
Act, competent to inalce a contract; but where in 
addition to the agreement tlie minor lias paid the 
price and has obtained a transfer of the property, 
the tranufer is not void, as it was the act of the 
seller who was at the time competent not only to 
contract but also to make a transfer to any one 
he liked, [p. 639, col. 2.] 

Mohori Bibec v. Dharmodat^, 30 C 530; .5 Bom. L. R, 
421; 7 C. W. N 441; 30 r. A. 114, distinguished. 

A sale of a minor’s property by )iis de facto guardian 
for the benefit or necessity of tlie minor is valid, [p, 
639, col. 2.] 

Mr. Ba Uy for the Appellants. 

Mating Pu, for the Respondent. 

JUDGMENT.— There are three points 
for determination, namely, 

1. Is the suit barred by limitation? 

2. "Was the plaintiff the owner of the 
property in suit, when the last defendant, 
Maung Aung Nyun, sold it as alleged by 
the defence to tlie 2nd defendant and her 
husband, since deceased? 

3. If it was his property then, is the 
sale by Maung Aung Nyun binding on the 
plaintiff ? 

The plaintiff’ describes the suit as one 
to set aside a deed of sale executed by 
the 1st defendant and for po.ssession of 
the land conveyed by that deed. But 
the facts alleged by him show that it is 
one by a ward to recover property impro- 
perly alienated by his de factj guardian, 
the 1st defendant. However, in any view 
of the case as to the nature of the suit, 
it cannot he held to be time-barred. The 
Suh-l)iviaional Judge has found that the 
plaintiff was It’ years and 2 months old 
at the time of the institution of the suit. 
The Divisional Judge on appeal has said 
that it miglit not be possible to state 
the plaintiff’s age co.-recfly but that it 
was certain that he was then little over 
lb. Under .section G of the Limitation 
Act the plaintiff had three years in 
wliich to Hie a suit, from the date on 
whicli he attained majority. That being 
the case, the suit was not barred by 
limitation. 

As j-egards tlie .oro/n/ point, I agree 
with the learned Divisional Judge in 
111 . ding that Jla Ngwe sold the land to 
l;ei- giiiiid.H II, tlie plaintiff', alone. It is un- 

leitiuiatc that hisuiJcle.IShwePo,aiidhisaiint, 
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Ma Shwe Hnya, have not been called. Bat 
in my judgment the evidence on the record is 
sufficient to justify a 6nding in his favour. 
Three respectable witnesses, who say they 
were present on the occasion of the sale, 
support him. There was a mutation of 
names iii the Register No. IX commonly 
known as pyatpaing. But the register 
relating to it has been destroyed by fire. 
Secondary evidence of its contents being 
held admissible, Shwe Aung, the then 
Revenue Surveyor, gives evidence on behalf 
of the defence that Ma Ngwe reported 
the sale to him as one to Maung Aung 
Nyun and at her request he entered 
the plaintiff’s name also in the pyatpaviQy 
as she said that he was the son of Aung 
Nyun and that his father had taken a 
second wife who might claim an interest in 
the property afterwards. Shwe Aung is 
not, however, supported by the assessment 
roll, where we find the land shown as 
that of “Maung Gyi father Maung Aung 
Nyun.” The entry means Maung Gyi, son 
of Maung Aung Nyun. If his story is 
true, the entry should have been “Aung 
Nyun son Maung Gyi” which would mean 
Aung Nyun and his son Maung Gyi. In 
this instance, “Son Maung Gyi” cannot be 
taken as a description of Aung Nyun, as it 
is not usual to describe a man in the 
Revenue Registers as so and so whose 
son is so and so. But it is quite common and 
also usual and proper to describe a minor 
as the son of so and so in the registers. 
In such a case the description is given as 
briefly as possible as in this case, Maung 
Gyi father Aung Nyun” instead of 
“Maung Gyi son of Aung Nyun”. The 
former words means Maung Gyi, father’s 
name, Aung Nyun. The entry, therefore, 
shows that the land was put in the 
name of Maung Gyi. Further there was 
a good reason why Ma Ngwe should have 
thought of selling the property to Maung 
Gyi in the way alleged, because that was 
one way of protecting the interests of her 
motherless young grandson, whose father 
had taken a second wife, whose advent 
into the family was likely to work a 
mischief against the boy in the 
future. 

Next, it has been argued that the sale 
to Maung Gyi was .void, because be was 


then a minor. In my opinion there is no 
warrant in law for this proposition. If 
there was only an agreement on the part 
of Maung Gyi to buy and on the part of 
Ma Ngwe to sell and nothing more, and 
the former afterwards refused to perform 
his part of the contract, the latter would 
not be able to hold him liable under 

the contract because a minor is not, under 
the Indian Contract Act, competent to 
make a contract which is defined as being an 
agreement enforceable by law. But where 
in addition to the agreement the minor 
has paid the price and has obtained a 
transfer of the property, I do not see 
how the transfer could be held to be 
void, especially as it was the act of the 
seller who was at the time competent 
not only to contract but also to make a 
transfer of her property to anyone she 
liked. The well-known Privy Council case of 
Mohori Bihee v. Bharnwdas (1) cannot apply. 
That was a case in which a mortgage by o! 
minor was held to be void under section, 
10 of the Indian Contract Act. A mortgage 
involves (1) a covenant to re-pay tlie^ 
loan and (2) a transfer of an interest in 
the mortgaged property as security for 
the loan and the transfer involves an. 
agreement on the part of the mort- 
gagor to allow the mortgagee to treat the 
property as security for the loan. Such 
being the nature of a mortgage it is quite 
right in holding that a minor is incompetent 
to enter into such a transaction. The. 
transfer in the present case was entirely 
different; I, therefore, hold that the sale to 
Maung Gyi was valid. 

The third question is whether or not 
the sale of the property by Maung Nyun, 
the de facto guardian of Maung Gyi, to 
the 2nd defendant and her husband was 
valid. If it was made for the benefit of. 
the minor or because of his necessity,^ 
there is authority for holding that it would 
be valid. But the question, whether Aung, 
Nyun had sold the property for the minor’s 
necessity or his benefit, has been answered 
by both the lower Courts in the negative.^ 

I entirely agree with them. The burden 

(1) 30 C. 539; 0 liom. L. ii 421; 7 C. W. -N. 411; 30 
I.A.n4(P..C.). 
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of proof which is on the defence has not 
been discharged, as there is no evidence 
on their side. And it has been proved 
beyond all donbt that Aung Nyun was a 
confirmed gambler and never contributed 
to the support of his young son. 

The appeal is dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 858 of J916. 

January 5, J816. 

Present: — Mr. Justice JShah Din. 

AZIM ULLAH and others— Defendants — 

Appellants 

versus 

GOKAL CHAND and others— Plaintiffs— 

Respondents, 

lAmifation Act {IXof s. Appeal filed out 

of time under advice of Pleader- Pleader misled bij 
change in lavf— Sufficient cause. 

It is not ao inflexible rule of law tliat in no case 
can the circumstance that a litigant lias, under the 
erroneous advice of Counsel or Pleader, presented 
an appeal out of time be deemed a surticient cause 
within the meaning of section 5 of the Limitation 
Act. The true rule is whether, under the sjiecial 
circumstances of each case, the appellant acted under 
an honest, though mistaken, belief formed with due 
care and attention or there was any negligence or 
inaction or want of hona fule.'i on the part of tlie 
appellant. 

Nandur Koer y. Raghunath Sahaiy 12 Ind. Cas, 677; 
Rakhal Chandra Ghosh Mozumdar v Ashutosh Ghii.ili, 
19 Ind. Cas. 931, 17 C. W. N 807, followed 

Where, therefore, an apjiellnnt Hied an appeal 
in the Court of a District judge after the spcciHod 
period of 3U days under the advice of » legal 
practitioner, who was misled by a change in the 
law of limitation relating to ajipeuls: 

Held, that there was sufHcient cause within the 
meaning of section 5 for not Hling the appeal 
within the prescribed period of limitation. 

Second appeal from the dfcree of 
the District Judge, Rawalpindi, dated (lie 
9th March 1915, atlliming llat of 
the Subordinate Judg', Rawalpindi, dated 
the 13th August 1914, decreeing tie 
claim. 

ilr. Abdid (jhani^ for tlie Appellants. 

Bhagat l^obind ihis, for the Krs- 

pondents. 

JUDGMENT.-The sole que.^fi. n for 
decision in this ca5e is vIelWr tie 
appellants had ^utlicieiit rniH'” tor n(.t 
filing their appeal in tie (cuit d tie 
pigtfict Judge withiii the j rejcribtd p eiitd 
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of limitation so as to be entitled to the 
benefit of section 5 of the Limitation 
Act. This question has to be decided 
with reference to the circumstances of this 
particular case; and considering it in the 
light of those circumstances, 1 think that 
the appellants had “sufficient cause” within 
the meaning of section 5 of the 
Limitation Act for not preferring their 
appeal within the period of 30 days 
prescribed by Article 152 of that Act. 

The appellants have filed an affidavit 
stating that the appeal in the Court of 
the District Judge was filed after the 
expiry of 30 days but within the period 
of 60 days under the advice of a legal 
practitioner of Rawalpindi, and that their 
Counsel was misled because there bad been 
a change in the law of limitation relating to 
appeals in the District Judge’s Court, 
by the repeal of the old Punjab Courts 
Act by Punjab Act III of 1914. The 
principle applicable to cases like the one 
under consideration is that laid down in 
Snndar Koer v. liughhnaih Sahai ( ) and 
in Eakhal Chandra Ghosh 3/o^«mdar 
v. Ashutosh Ghosh (2), That principle is 
that it cannot be laid down as an 
indexible rule cf law that in no case 
can the circumstance that a litigant has, 
under the erroneous advice of Counsel or 
Pleader, presented an appeal out of time, 
be deemed a sufficient cause within the 
meaning of .^ectinn 5 of the Limitation 
Act. Tlie true rule is whether, under the 
special ciicumstai.ces of each case, the 
appellant acted under an honest, though 
mistaken, belief formed wiili due care and 
attention, or there was any negligence or 
inaction or want of bona jidts on the 
part of the appellant. 


In accordance with this rule the appellants 
were, in my opinion, entitled to the 
h ntfil of jeefion 5 of the Limiinti. n Act, and 
the District Judge should have entertained 
thfir appal aid di.sposed of it on the 
meiit.s. I accoidingly accept this appeal 
ami settiig aside the deciee cf the 
DMrict Judge remand He case to him 
for a re-l;pnrir.g of the ajptal. QLe costs 
^\i]l abide the event. 


Appeal alhiced, 

(I) 12 I ml. Cn.<.C77. 

llMh-l. fns. t'3]: 17 C. W. N. 8l'»7, 
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LOWER BURMA CHIEF COURT. 

FULL BENCH. 

Criminal Revision Petition No. 229-B 

OF 1915. 

September 14, 1915. 

Sir Charles Fox, Kr., Chief Judge, 
Mr. Justice Twomey, Mr. Justice Ormond, 
Mr, JusticeParlett and Mr. Justice Robinson. 
NGA MYA— Applicant 

versus 

EMPEROR— Respondent. 

Cnmiuol Procedure Code {Acf V of IS98), sx. 297, 
299, i/Z. ((O—Tiinl by Jury— Judge's duly— Interfere, 
faiion of Slaiute— Weight to he attached to ilhtstratwns 
— Penrt/ Code (Ac/ XLV of s. 300, c.rccj?. 4— 
Evidence Act {I of J872), s, 105. 

Au omission on the part of a Judge to explain to 
the Jury the difference between murder and culpable 
homicide not amounting to murder is not in every 
case a material misdirection, [p. 642, cols. 1 & 2.] 

Hla Gyi V. Em})eror, 3 L. B. R. 75; 11 Bur. L. R. 
298; 3 Cr. L. J. 1, referred to. 

The statements of law in the illustrations used in 
an Act caiu.ot be taken as laying down substantive 
law; they merely go to show the intention of the 
framers of the Act and may be useful if correct, 
[p. 642, col. 2.] 

The only express provision as to the duty of a 
Judge in charging a Jury is that in section 297. It 
is not incumbent on a Judge to explain a part of 
the law to the Jury, which if they acted on thev 
would have gone wroug. [p, 642, coL 2; p. 643, col. 1.'] 

Before a Judge leaves a case to tlie Jury for find- 
ing as to whether the accused’s case comes witliin 
one of the exceptions to section 300, Indian Penal 
Code, there must be evidence, at least an allegation 
by the accused, on whicli they might reasonably and 
properly conclude the facts to be established, [p- 043, 
col. 2; p. 644, col 1.] 

Emperor v. Upendra Noth das, .30 Ind. Cas. UR; 21 
C. L. J. 377; 16 Cr. L. J. 501; 19 C. W. N. 053 (F. B.), 
referred to. 

It is not the duty of a Judge to invent facts 

in the interest of accused persons, [p. 644, col. 1.] 

• 

Per Tuorncy, J. - When the facts appearing in a 
case are consistent onlv with an intention to cause 
death or to cause bodily injury sufficient in the ordi- 
nary course of nature to cause death, the offence can 
only be murder and it would, in such a case, clearly 
be misleading to discuss cul]iable homicide done 
with any lesser criminal intention, fp- 644, col. 1. 1 

In doubtful cases of murder a Judge is bound to 
explain the law as to the minor offence of culpable 
homicide not amounting to murder as well as the 
major offence of murder, [p. C4o, col I.] 

Per Poile//, J— A judicial decision must be taken 
as arrived at under the particular circumstances of 
the case in which it v as given and to govern an- 
other case onlv if its circumstances are similar, [p. 
650, col. I. ! 



It is quite possible to explain fully and currcctli' 
what murder is without stating what it is not, A Court 
IS bound to presume the ab.sence of circumstances 
bringing the case within an excci)tioii uulc.ss and 
until the existence of these cii-cumstances is jirovod or 
at lea.st alleged. Jf there is material onlv for ‘ionie 
oi such eircnmstanci'ri but not otlior>, it would not b(> 
right for a Judge to raise the appiicabilil v of 
the exception before the Jury as by so doing lie 
niiglit mislead tlioin into contravening section JQ.j 
of the Evidence Act. fp, 650, col. 2.1 

Per Ormond, -The evamiimtioii of an accused is 

to be taken as evidence in the case. The facts, tliere- 
fore, stated by an accused must bu ennsidered bv 
the Jury ill the same way as facts deposed to liv the 
M-itnesses in the ease, the Jury being at libortv to 
accept as true all or some onlv of the f.acts stated 
by the accused. But it is the duty of a Judge in 
explain to the Jury not only the law .appliealile to 
the facts as deposed to by the witnp.sse> in the ease, 
but also the law which is ajiplicahic to the facts as 
stated by the accused, [p. 646, col. 1. ' 

Review of the order of the Hon’ble Mr. 
Justice Robinson, dated the 20th August 
lbl5, passed in Criminal Sessions Trial 
No. 28 of 1915. 


Messrs. Mat/ Ajing and Ba Dnu, for the 
Applicant. 

Mr. Mg. Kin, Assistant Government 
Advocate, for the Crown. 


JUDGMENT, 

Fo\, C. J.— The case is before tlii.s Bench 
for review under section 12 of the Lower 
But ma Courts Act upon the following certi- 
ficate of the Government Advocate:— 

“Criminal Sessions Trial No. 28 of 191,3. 

I hereby certify under section 12 of the 
Lower Burma Courts Act, 19. 0, that it .should 
be further considered by the Chief Court 

1. Whether the learned Judge who pre- 
sided at the Sessions Trial lield at Rangoon, 
at w'hich the case above named was tried on or 
about the 20th day of August 1915, erred in 
omitting to explain to the Jury the distinction 
between murder and culpable homicide not 
amounting to murder. 

2. Whether the learned Judge erred in 
emitting to direct the Jury that, if they be- 
lieved there was a row over a gambling dis- 
pute and a fight during which the deceased 
was stal)bed, it wa.s open to them to con.sider 
the effect of exception 4 to section 300. Indiiin 
Penal Code. 
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3. Wheth«r misdirection or misdirections 
(if any) have in fact occasioned a failara of 
justice under section 537 (d) of the Code of 
Criminal Procedure. 

(Sd.) G. Rutlkuge, 
Oovei'nment Advoc<ite, Burma.'^ 

The only charge which the accused was 
called on to plead to was a charge of murder. 
It is not contended that there was any error 
or defect in the learned Judge’s explanation 
to the Jury of the law of murder so far as 
such law was applicable to the case. 

The wording of tlio 1st paragraph of the 
eertificate is very wide, but it is not contended 
that the learned Judge should have gone 
through the whole range of the circumstances 
under which the taking of the life of another 
does not amount to murder but amounts to 
culpable homicide not amounting to murder. 

The first error committed by the learned 
Judge is said to have been in omitting tc tell 
the Jury that whoever causes death of a 
human being by doing an act with the inten- 
tion of causing such bodily injury as is likely 
to cause death is guilty of culpable homicide 
not amounting to murder which, when inten- 
tion is involved, requires in the ordinary case 
either an actual intention to cause death or 
an intention to cause bodily injury sufficient in 
the ordinary course of nature to cause death. 

It is contended that it is the imperative 
duty of a Judge to lay before a Jury these 
distinctions in every case in wliicli an ac- 
cused is charged with murder by an act 
(lono witli the intention of causing bodily 
injury. The words ".‘I is tried for the murder 
of B, it is the duty of the Judge to explain 
to the Jury the distinction between murder 
and culpable homicide” in illrstratinn (n) 
to section 2^9 of the Code of Cnmiiml Pro- 
cedure, are relied on in support of tliis con- 
tention, as is a ruling apt.-n which the il- 
lustration may possibly have been brought 
into the Code. The case of HU Gin v. 
Emperor (1), in which it was held that omis- 
sion on tlie part of the Judge to t-xpliiiu 
ti;e (lilfe»'ence betweni muidir iUid culpable 

lidinTuli' not !innli;oiiig to ti.Uidcr uiis ;i 
mi'leiial iiii.-'O iu'Ci i(Oi is !il>o relud or. 
llo re c old be no (iu-'>U()j: that tl.eie was 
material misdirectit)n, in that case, but if 

(1) 3 L, B. It. 76; 11 Bur. h. W. 208; 2 Cr. b. .1, 1 


the judgments lay diwn that such an 
omission is a material misdirection m every 

case, they go too far. 

The weight to be attached to apparent 
statements of law in illustrations used in 
Acts has been the subject of consul tration 
in many cases enumerated in WooirotTe and 
Ameer Ali’s Law of Plvidence at page 98 of 
the 6th Eiition. The general consensus of 
opinion is that they cannot be taken as lay. 
ing down substantive law, and^ that they 
merely go to show the intention of tue 
framers of the Act, and in that and other 
respects they may be useful, provided they 
are correct. Substantive law can only be 
made by express enactment in an Act. There 
is no express enactment laying down the 
rule stated in illustration (n) to section 299 
of the Code of Criminal Procedure. The 
only express provision as to the duty of a 
Judge in charging a Jury is that in section 
297, which says that he shall sum up the 
evidence for the prosecution and defence and 
lay down the law by which the Jury are 
to be guided. The act which the accused 
in the present case was charged with having 
committed was the plunging ^f a sharp- 
pointed kitchen knife, the blade of which 
was yj inches long, into the upper part 
of the back of the man who was killed by 
him with force sufficient to drive it down 
5-i inche.s into the man’s body until it came 
out in part of the man’.s chest. The ac- 
cused is .said to have accompanied his blow 
with an exclamation that could only mean 
tliat he struck the blow intentionally. He 
i.s said to have followed this up with other 
savagery in keeping the knife in the wound- 
ed man’s body and not withdrawing it, al- 
though attacked by others in order to make 
him do so. The wounded man did imt die 
instantaneously, but lie lived only .for a 
very short time after receiving the stab. 
Fnma facie the case was one of wilful 
murder. If it was proved to the satisfaction 
of any reasonable man that the accused did 
tlie acts he was alleged to have dniie, no 
reasonable jurynmn acting according lo his 
oaib ami Ins coii.'-cience d uid come to any 
otlii-i- ctinclusioi. (ban that the accu'ed had 
kilitd tbe nom and that be bud slabbed 
him with tbe inlention oi killing him cr 
at least with lie inteiiticn t f causing him 
Ik (lily ii juiy siifficient in the order of nature 
to cause his death. There was, in my opi- 
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nion, no room for any reasonable man ooraincf 
to the conclusion that he may have stabbed 
with the intention merely of causing bodiW 
injury likely to cau'^e death. In such a 
case it appears to me that in pe>forming 
the duty of laying down the law by which the 
Jury was to be guided, it was not incumbent 
on the Judge to explain a part of the law 
which if they had acted on they would have 
done wrong. In such a case they were to be 
guided not by the law as to culpable homicide 
not amounting to murder but by the law as to 
murder, I am unable to hold that the Judge 
erred in omitting to explain to the Jury 
the distinction between murder and culpable 
homicide not amounting to murder. 

Another ground of objection to the charge 
to the Jury raised before us in the course 
of the argument is that the learned Judge 
erred in omitting to explain to the Jury the 
bearing of drunkenness on the question of 
the intention of a man in doing an act 
such as the accused was alleged to have 
done. This ground does not appear to me to 
fall within the matters to be reviewed an* 
der the Government Advocate’s certificate, 
and we cannot go beyond that certificate. 
I may say, however, that it appears to me 
that there was nothing in the accused’s own 
statement, or in the evidence of any of the 
witnesses he called, sufficient to show that 
his mind was so affected by th** drink ho 
had taken that he was incapable of know- 
ing that what he was doing was danger- 
ous, and consequently there was notliiiig to 
rebut the presumption that he intended 
the natural consequences of his act in stab- 
bing Po Myit in the way he did. 

The remarks in the case of Emperor v. 
Upsndra Nuth Das (2) as to the conduct of a 
case by Counsel not being a negligible factor 
in a Criminal Court bear on this part of 
the present case. The efforts of the Ad- 
vocate for the accused in this case appear 
to have been chiefly directed to trying to get 
the Jury to come to the conclusion that 
the evidence for the prosecution was so un- 
reliable that the accu'ed should not be 
convicted on it, and that his story that lie 
did not stab and kill Po My t should he 
believed. It was open to him to have also 

(2) 30 Inch Caa. 113; 19 C. W. 653; 21 C. L. J. 
377;16Cr.L. J.561 (F. B.). 


pnt before them considerations as to his in- 
tention in the event of their coming to the 
conclnsi »n that he did stab the man, but the 
l<»apned Advocate did not do so. The learned 
Judge cannot be said to have erred in omit- 
ting to raise a case fop the accused which his 
Advocate had not raised in any explicit 
way, and a case for which there was no real 
foundation. 

The second matter which the Government 
Advocate has put before the Court for con- 
.sideration is whether the learned Judge erred 
in omitting to direct the Jury tliat if they 
believed there was a row over a gambling 
dispute and a fight during which the de- 
ceased was stabbed, it was open to them 
to consider the effect of exception 4 to sec- 
tion 300 of the Indian Penal Code. The 
wording of that exception is: — 'Culpable ho- 
micide is not murder if it is committed with- 
out premeditation in a sudden fight in the 
heat of passion upon a sudden quarrel and 
without the offender’s having taken undue 
advantage or acted in a cruel or unusual 
manner.” Under section 105 of the Evidence 
Act it lay upon the accused to bring 
himself within that .section. Xeither he 
nor his Advocate alleged any such case, 
involving as it does the admission that he 
had killed Po Myit but tliat he had 
done it under circuinstances stated in the 
exception. There was nothing wl’.atever in 
support .such a case. In his .statement to 
the Magistrate he said that he with others 
had played the game of AW in flie 
house where the occurrence took place. 
He had put down 8 annas as his stake 
but Po Mya did not pay the equivalent. 
For some reason which he did not explain 
Po Mya, Sein Thi and Tha Dun surrounded 
him and hit him with their fists. So lie 
struck Po Mya with what he thought a 
stick. As he was under the influence of 
liquor at the time he did not know whom 
he struck. Po Myit wa.s near him. He 
did not .stab Po Mya with a <J>i, 
Sich is his ver.sion of what occurred 
in thp hnu-!e. It is not supported by any 
evidence except as to gambling having gone 
on in the li'iuse. Ir- is a statement of facts. 
1 fail to see how it could be the duty of the 
learned Jii.lge to put before the Jury another 
sta^e of facts which the accused did not even 
allege, and then to tell the Jury that if those 
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other facts were true they should consider 
whether the case fell within exception 4. 

The Calcutta Full Bench case Emperor v. 
Vfcmha Nafh Da}t{2) makes it quite clear 
that before a Judge leaves a case for finding 
ns to whether the accused’s case comes within 
ore of the exceptions to section 300, there 
must be evidence on which they might 
reasonably and properly conclude the facts 
to be established. 

Even if it be taken that what the accused 
really meant to say was that, on being struck 
by their fists (by Po Mya, Sein Thee and 
Thee Dun) he took up the nearest thing to 
hand which turned out to be a <Jah and 
struck at Po Mya but unfortunately hit 
Po Myit, even then there would have been no 
case falling under exception 4, though there 
might possibly be one under exception 1 
with which we are not concerned. 

It is, however, not a duty of a Judge to 
invent facts in the interest of accused persons. 

In my opinion the learned Judge did not 
err in not putting to the Jury that it was 
open to them to consider the effect of exception 
4 to section 300 in connection with the case. 

I would refuse to interfere in tl)e case. 
Twomev, J. — There are two species of 
culpable homicide, viz, murder and culpable 
homicide not amounting to murder, and the 
difference between the two lies in the 
intention or knowledge with which the 
offender did the criminal act. When the 
facts appearing in the case are consistent 
only with an intention to cause death or 
to cause bodily injury sufficient in the 
( rdinary course of nature to cau.se death, 
the offence can only he murder and in 
such 11 case it would clearly be misleading 
to discuss culpable homicide done with any 
lesser criminal intention. Examples are 
given in illustrations ((/) and (c) to .sec- 
tion 300. The case.s described in these 
illustrations fall clearly under the major 
species of culpable homicide. It would be 
different if the fact.s showed that the 
offence was near the border line between 
the two cffences, for example, if the weapon 
used was a club or if tlie wound was in 
such apart of the body or of such a kind 
as to raise 'doutifs about the ( ffender’s 
intention. In sue dnubtful cases the Jinlgr 
would he bound to explain the law as to 
the minor offence ns well as to the major 
offence. In the present case if we look 


only to the weapon used and the nature 
of the injury, there can be no doubt at all that 
the offender’s intention fell within clause 
h') and clause (m) of section cOO. If 
the offender was in his right mind, no other 
intention could be attributed to him than 
an intention to cause death or to cause 
bodily injury sufficient in the ordinary course 
of nature to cause deatli. It has been 
argued, however, that the learned Judge 
missed the significance of the evidence as to 
the offender being intoxicated, that this 
evidence was important as bearing on the 
question of intention and that it was the 
Judge’s duty to explain to the Jury the 
difference between murder and the less 
serious species of culpable homicide, because 
a man may be so intoxicated that he is 
incapable of forming the particular intention 
requisite for the offence of murder. This 
argument would have great force if there 
were evidence of such intoxication. But in 
addressing the Jury on the subject 
the Judge would necessarily be guided to 
a great extent by the attitude taken up 
by the accused and hi.s Advocate, and would 
be slow to raise this special defence if 
neither tlie accused nor his Advocate relied 
on it. There is evidence of drunkenness 
in this case. The prosecution witness Po 
Mya said in cross-examination that the 
accused appeared to have been drinking. 
Po Set in answer to questions by the Court 
said he got the smell of liquor from the 
accused. The defence witness Ma Kin 
said that the accused was drunk, another 
defence witness said he was very drunk 
and .staggering about, and a third said that 
be did not talk properly. But the Advocate for 
accused did not question the important eye- 
witnesses Tha Dun, Sein Thi, and Po Set 
at all about drunkenness. The accused 
himself in hi.s examination did not mention 
Miat he was drunk till he reaches the 
climax of his story. After describing the 
alleged gambling at Po Myas house in 
detail he .^nys: Po Mya, Sein Thi and 
Tha Dun .surrounded me and punoliedme 
with their fists. So 1 struck Po Mya, 1 
think witii a stick. As 1 was drunk 
I dit) not know whom I struck.” His statement 
is not consistent with a plea that he was 
too drunk to know what he was doing, for 
according to Iiis own account lie was able 
to take part in the game of ket, which 
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presumably requires some cunning. Mr, 
May Aung says in addressing the Jury he 
laid stress on the accused’s drunkenness. 
Ihe learned Judge has no note of thw, 
though he kept a note of Mr. May Aung’s 
address. At any rate, the fact of drunken- 
ness seems to hav-- been pressed merely 
as adding to the improbability that the 
accused was the man who actually stabbed 
the deceased Po Myit. The learned Counsel 
did not specifically urge that the accused 
owing to drunkenness was incapable of 
forming either of the intentions described 
in clauses {i) and {Hi) of section 30J, 
and the evidence was, in my opinion, in- 
sufficient toiustify the Judge inhimself raising 
for the accused an alternative line of defence 
which would be inconsistent with the line 
actually taken up by the learned Counsel. 

Stress is laid on the first illustration 
to section 299 of the Criminal Procedure 
Code, but I cannot see that it obliges the 
Judge in all cases of murder to descant 
also on culpable homicide not amounting 
to murder. Prom its contents the illustra- 
tion IS clearly an injunction not to the 
Judge but to tlie Jury, so far as it is 
an injunction atall. It defines the Judge’s 

provinc on which the Jury are not to 
encroach, but it assumes, I think, that the 
case before the Court is one of which the 
facts are suspectible of two different views, 
VIZ., one view according to which the offence 
committed by A would be murder and 
another view ccording to which A would 
be guilty of only culpable homicide not 
amounting to murder. It is not meant at 
all to apply to cases like those stated in 
illustrations (a) and (c) to section 300 where 
only one view of the facts is possible. 

The Government Advocates certificate 
propounds a special question as to the bear- 
ing j)n this case of section 300 exception 
4. If he thought that the effect of the 
other exceptions to section 300, should be 
considered in connection with this case he 
would doubtless have propounded further 
special questions as to those exceptions. I, 
therefore, assume that the first question in 
the certificate relates to the subject of in- 
tention only. In accordance with the views 
I have expressed on that subject I would 
answer the first question in the negative. 

Jbe second question in the certificate 


suggests the possibility that the accused 
Np Mya stabbed the deceased Po Myit 
without premeditation in a sudden fight in the 
heat of passion, upon a sudden quarrel 
and without the offender having taken any 
undue advantage or acted in a cruel or 
unusual manner. This suggestion is founded 
on the statement of the accused that Po 
Mya, bein Thi and Tha Dun surrounded 
and beat him. Thus according to the 
accused, there was a fight in which the 
deceased took no part. There is no other 
pidence that such fight to )k place. Accord- 
ing to the prosecution evidence he was 
assaulted bub only after he had stabbed 
Po Myit. It is urged that the defence 
evidence andthe admissions of the prosecution 
witnesses gives rise to a strong probability 
that gambling was going on. But assuming 
that thepen were gambling, I do not see 
that this circumstance would give much 
colour to the accused’s statement that he was 
set upon and that there was a fight. People 
who are gambling are perhaps more apt to 
quarrel^ than people otherwise engaged, 
but this is a very slender basis for the 
pperstructure we are asked to place upon 
it. It H, of course, possible that there 
was a fight and that the deceased though 

not engaged in the fight wa.s somehow stabbed 

by the accused in mistake for one of his 
assailants. But even the accused did not 
himself say that this was what occurred and 
his learned Advocate did not advance such a 
theoiy at the trial. In these circumstances 
an! looking to the absence of evidence 
as to a fight, I think we cannot hold it a 
misdirectio . of duty on the Judge’s part that 
he did not ask the Jury [in the words of 
Woodroffe, J.. in he ca.se of IJmperor v. 
Upendra A ath Dus{2) ] to consider whether the 
evidence disclosed circumstances which would 

have established such a defence had it been 
specifically raised.” 

^ I would, therefore, answer the second ques- 
tion also in the negative. 

OfiMOND, J. — It is the duty of the Judge 
to explain to the Jury only such law as is 
applicable to the case. And if in a trial for 
murder, a verdict of culpable homicide not 
amounting to murder could not properly 
come to upon any aspect of the case before the 
Court, the Judge is not called upon to explain 

the law relating to such offence. 


646 


INDIAN CASHS 


11W6 


NGl MYA V. EMPEROR. 

Considering the nature of the weapon and 
tlie nature of the wound, I think the 

was justified in not putting the case to the 

Jury as possibly one of culpable homici e 
no amounting to murder on the 
ground that the accused may have had the 
intentionof inflicting an injury which was 

one likely to cause death. 

The statement of the accused shows 
that the question of drunkenness affecting 
inlaw his intention does not arise m this 
case; and the Judge was right in not explain- 
•Dg the law on this subject to the Jury. 

' But can it be said in this case that a 
verdict of guilty of culpable homicide not 
Hunting to murder could not have een 

properly brought in by the Jury, if t ? 
had found that the accused, when being fisted 
by two orthiee others, ad pi ked up the 
knife and stabbed the deceased with ... 
Sach an aspect of the case was, I think 
sufficiently before the Court to make it 
incumbent upon the Judge to explain the 
law applicable thereto. 

The examination of theaccused is to he taken 
as evidence in the ca.se, (section 287, Crinnnal 

Procedure Code). The facts therefore stated 

by him must be considered by the Jury in 
the same way as facts deposed to by the 

witnesses in the case. The Jury are at liberty 

to accept as true all, none or some only of 
the facts stated by the accu.sed But it is 
the duty of the Judge to explain to the 
Jury, not only the law applicable to the facts 
as deposed to by the witnesses in the case, 

but also the law which is applicable to the 

facts as stated by the accused. 

The accused’s statement necessarily implies, 

1 think, that he picked up tlie weapnii during 
the hglit, and his statement comes to this: 
that he did not stub tlie deceased; but that 
if it is found that he did stab him, he did 
30 wiien he was being Hstnl by llnee mheis, 

intending to MHb one uf liis ussniiiints with 

the knile which he iimnd imndy at the time, 
in determining whether any part nl tlie 
accused’s story was tiue or not. theJiny 
■would consider the lact that theie was no 
evidence as to where tlie ki.ile cnme In.iu 
and theproLability or nthei wise/il unni ined 
men attacking the accused when he was in 
possession of the knilo. 

The accused’s Cono'^el should no doubt 


have put the ucou.ed’e alternative case 
clearly before the Court; but h.a opinion does 
not reheve the Judge from h.s duty to do so. 
think it was ineunibent on the Judge 
^ 1 • * fltfi lurv the law contained 
to explain to coupled with 

.^^'tr'indian Penal Code. The alter- 
Hive oa^e’set up by the aoouaed would be a 
fight: whether the stab was given in self- 
dLnce, or because the accused was first fisted. 

I would answer the accord question re- 

ferred to in the affirmative. . , . ,, 

Robinson, J.- Nga Mya was tried at the 

last Se-ssions before me and ^ 

on a charge under section 30.-, Indian 

Penal Code. The Jury brought m an 

unanimous verdict of guilty and I sentenced 

the accused to death. 

The Government Advocate has granted a 

certificate under section 12 of the Lower 

Burma Courts Act which raises three 

points in respect of my sumn.ng up. i 

will only deal with the first two. 

As tL Trial Judge, I will first record 

what took place at the trial. I have 
carefully read my note.s and have searched 
«y memo.y, fur on this point my ^ emeot ,s 
conclusive. I{>g- V. I eslnnji Din-^ha (3). 1 will 
ahso briefly set out the case for the Crown 
and the defence respectively as shown in 
the evidence and the addresses of Counsel 
for, ill my opinion, the questions involved 

necessitate this. ..j. 

The charge laid was under section dUJ 

only In opening the case for the prosecution 

the Assistant Government Advocate read 

section 299, Indian Penal Code, to the 

Jury Then he read the commencement 

of section dOO and stated that he wouW 

not trouble the Jury with any of the 

exceptions as they did iint, as far as he knew, 

arise in the case. He explained first and the 

third clauses of the definition of the offence. 

The case for the Crown as disclosed by 

the prosecution evidence was, that Po ya 

and Po belt, his brother-in-law, were in 
(heir kitchen having their evening meal. 

They were pointed out by Hm 
sal down and chatted while they had their 
n.eal '1 lien accused, deceased and Sem 
•n.i <.,ime in. It is said that be.n hi 
a,.d ihc deceased weie coining to Po Alya 
to ask him to go and gamble at Settdnn. 
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Accused saw them passing a liquor shop 
where he was and joined them. All sat 
there talking. Accused asked the deceased 
to lend him 2 pice. Deceased said he had 
Bot got any pice and asked Po Mya to 
lend accu.sed 2 pice. Po Mya said he had 
not any. The accused said it did not 
matter and left, not long after he returned 
and came and stood behind deceased with 
his hands behind him and then suddenly 
stabbed deceased in the back with the 
knife produced. It is a large pointed 
kitchen knife with a blade 9^ inches long, 
Po . Mya and Tha Dun at once jumped 
up and seized accused calling to him to 
remove and drop the knife. He did not do so 
and they fisted him in the face to make 
him do so. In the straggle the three men 
and the deceased got on to the inner room, 
which is slightly higher than the 
kitchen. Accused dropped the knife and the 
deceased lay there. The two witn*'Sta 
dragged accused out of th^ house and 
handed him over to the ward headman 
who blew his whistle. The Police came 
and the accused was handed over to them 
as the man who bad stabbed the deceased. 
A constable at once returned with the 
headman and Po Mya to the house and 
they found deceased lying dead with the 
blood-stained knife close by. 

If these be the true facts, it seems clear that 
it was a case of wilful murder and nothing le^s. 

In his statement to the Committing 
Magistrate accused stated that he went 
with the deceased and Sein Thi to Po 
Mya’s house. They played ket with Po 
Mya who was the Baing, He denied 
asking for 2 pice and leaving the bou=e. 
He said *1 placed eight annas at stake 
but Po Mya did not pay its equivalent. 
Moreover Po Mya, Sein Thi and i’ha Dun 
surrounded and fisted me. So I struck Po 
Mya with what 1 think was a stick.’ (I 
had the translation of this sentence checked 
and corrected by adding the words what 
I think was”.) “As I was theu under the 
influence of liquor I did not know whom 
it struck. Po Myit was near me. 1 did 
not stab him with da.” 

I asked him if he made the statement 
which was read to him and if lie wished 
to ■ say anything more- -He said yes, and 


he did not fight with deceased with whom he 
was on good terms. 

Mr. May Gang then opened the case 
for the defence. He stated that there were 
two points that he would press on the 
earnest consideration of the Jury. They 
were that there was gambling going on in 
that house that night and that the 
prosecution witnes.ses had deliberately denied 
this, that lie would establish it, and if soj 
the prosecution witnesses who had lied nn 
this matter, could not be believed at all 
or that, at any rate, their evidence must be 
receivedwith the greatest caution. The second 
point was that there was absointely no motive. 

He then produced hts witnesses. The 
first three were called to prove there 
was gambling that night and the first 
also stated that accused and deceased were 
on friendly terms. The third witness said 
he went to Po Mya to collect interest 
due. Accused, deceased and Sein Thi 
came up. Deceased aske*^! Po Mya to get 
money to gamble and pressed him 
also to stay and gamble. He refused and 
left. He says accu>ed was very drunk. 
Three other witnesses were called to prove 
that accused and deceased used to go about 
and drink toirether, the last of whom says that 
on the night of the occurrence accused and 
deceased were drinking together when Sein 
Thi came up and said to th-im Let us g » to 
the gambling good gambling is going on.” 

Mr. May Oung then addressed the Jury. 
He emphasised the fact that gambling had 
been going on toeie and urged that it 
was proved that a row took place in 
the course of which the deceased was 
stabbed, and argued that tha prosecution 
witnesses denied it to save themselves 
from suspicion. He implied that one of 
the prosecution witnesses had stabbeii 
deceased. He tells us that he urged that 
accused was drunk, but I have no note 
of this nor did 1 understand that it was 
urged as affecting the intention to be 
imputed to the accused. He pressed on 
tbe Jury that there was no motive, and 
lastly said that they must be quite 
certain b'^fore they found his client 
guilty. He told us that he did m>t address 

■ the Jury as to the law. 

My summing up was recot dec! by the 
shorthand writer. 1 explained the first and 
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third branches of the dehnition of culpable 
homicide amounting to murder in section 300, 
but I did not deal with exception 4 to 
the section and I did not tell the Jury they 
should also consider the possibility of the 
accused having acted with the intention of 
merely causing an injury likely to cause 
death, I did place the evidence as to the row 
over a gambling dispute before the Jury but 
did not refer to it in connection with excep- 
tion 4, I did not deal with the accused’s 
being drunk as affecting his intention. 

The certiticate that has been granted is not 
sufficiently clear or definite. It raises the 
question of my omitting to explain to the 
Jury the distinction between murder and 
culpable homicide not amounting to murder. 
This may refer to my not laying before them 
that the intention with which the accused 
acted might have been an intention to cause 
injury merely likely to cause death, or it may 
cover also the omission to refer to the excep- 
tion which, if proved, would reduce the offence 
to one punishable under section 304. The 
aecnud point is that I omitted to direct the 
Jurylljat if they believed that there wasarow 
over a gambling dispute and a fight during 
which deceased was stabbed, it was open 
to them to consider exception 4. Tt was, 
however, made clear during the argument 
that the Jir4 point refers to my not 
referring to the intention to cause injury 
merely likely to cause death and the 
brcond to the exception. 

As to the first it is clear that on the 
case as put forward by the Crown, and 
on the evidence for the prosecution there 
was no case of anything but wilful murder. 
Then the accused in his statement said 
he was too drunk to know what he 
picked to defend himself with, against 
the attack of the three prosecution 

witnesses. Uno of his witnesses also 
said he was very drunk. Dut it is 

significant that nuiie of tlie witnes.'ses for 
the prosecution were asked if the accused 
was drunk. 1 myself questioned one 

of them and lie said he got a 

smell of liquor from him, but Mr. May 
Oung never suggested to any of tlie 
witnesses that he was drunk at all. 
There was thus nothing but the accused’s 
own statement and the evidence of the 
^liiid witnesp for the defence to suggcul 


he was so drank that it would affect the 
question of the intention with which he 
acted. 

[ will now deal with the second 
objection before 1 touch on the legal 
points arising, as they seem to me partly 
to overlap. 

It is said that accu.sed having stated 
there was a row over a bet which ended 
in a fight, I should have put exoeption 
4 to the Jury. It is true that the 
accused did say so, but he does not 
suggest that deceased took any part in 
this alleged fight. To me he said distinctly 
“l did not fight with Po Myit” and to 
the Magistrate he said I did not stab 
him with di.” The evidence of the only 
other persons who were there, as far as we 
knew, is that there was no soj’a fight. 
I cannot think that the bare statement 
of the accused that there was a fight 
compels the Court to put exceptions 1 
and 4 to the Jury. There was no evidence 
of a fight and even the accused in his 
statement says deceased was not in it, 
even if there was one. 

I come now to the legal points. It is 

urged that illustration (a) to section 299 of 

the Code of Criminal Procedure shows that 

it is alwa 3 "S the bounden duty of the 

Judge to explain both culpable homicide 

and murder to the Jury. I cannot agree. 

An illustration to a section cannot extend 

or restrict the provisions of the section to 

wliich it is attached, Koyalash Glmnder 

Ghose v. Sonatun Chung Barooie (4), 

This particular illu.sfcration, if it has this 

effect, seems wrongly placed. It is 

attached to a section that lays down the 

duty of the Jury and not the duty of the 

Judge. It is given merely to explain the 

duty of the .lury and cannot be taken as 

a substantive enactment of the duty of the 

Judge. There are no doubt many cases in 

which the Judge should and must explain the 

distinction between culpable homicide and 

murder. It may be that in most cases 

he should do so but it does not, therefore, 

follow that he must in all cases do so. 

His duty is laid down in sections 297 

and 29S and it is there merely said that 

he must “lay down the law.” That must 

be with regard to the case as put forward 
(4) 7 C. I32j -i Shouic L. li. 144j 8 C. L. R. 281* 5 
W. Jui G-lJ. 
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and as developed by the evidence. It 
would be unreasonable, for instance, to 
argue that in such a case as is given in 
illustration (a) to section 300 the Judge 
must put all the details of the very 
complicated definitions of culpable homicide 
and murder together with all the exceptions. 
That would not help the Jury and would 
only' tend to confuse them and lead them 
astray. The duty of the Judge must be 
regulated by the facts of the case before 
him. These facts are not merely the 
facts alleged by the prosecution; they 
must also include the case for the defence. 
And the Judge is justified in considering 
not only the accused's statement, which is 
read as evidence, but also the case as 
presented oy the Counsel for the accused. 

I am far from wishing to confine the 
^se to that put forward by the Counsel. 
He may think it wiser to maintain that 
his client did not do the ast which caused 
the death, but if he does so and yet 
facts appear which moy rightly be taken 
to afford a defence, the Court can and 
should put those facts to the Jury. But 
before the Judge does .so, he must be 
satisfied that there is evidence to support 
this view or facts from which inferences 
supporting this view may properly be 
drawn- by the Jury. It is not enough 
for the accused to say “l was too drunk 
to know what I was doing”, to make it 
the bounden duty of the Judge to put 
it to the Jury that the accused was so 
drunk that his intention may have been other 
than that which should be inferred or im- 
puted. Outside the statement of the accused 
there was, in this case, little or nothing 
^ support the plea of such drunkenness. 

He may have been drinking, but that is 
a far cry from such a state of intoxication ; 
as should be taken to affect bis liability. 

In this case the evidence for the prosecution i 
exhibited a case of murder and nothing ]e.ss. ( 
Counsel for the Crown as.serted that there < 
was nothing less. Counsel for the defence 1 
did not contest this eitlier in opening his i 
case or in his final address. When I i 
summed up he did not suggest that I had J 
fitted to lay before the Jury any such plea, i: 
He said he did not venture to do so, e 
though it had been his case throughout, t 
put of respect to the Court. But that S 


^t was .surely an error. No Judge would 

0 regard as disrespectful a suggestion that 
n perhaps there had bsen an oversight— 
e certainly not in a case invoinng such 
y serious issues. It certainly never occurred 
e to me an! it did not, as far as I can 
I. see, occur to Counsel for the Crown that 

1 there was any such plea. The evidence 
1 did not appear to me to afford any real 
e foundation for any such pba and so I 
j did not put it to the Jury. 

3 As to the groan J of the certificate, 
therefore, I do not think that I ought to 
. have put It to the Jury that the abused 
' might have intended to cause injury that 
1 was merely likely to cause death. Having 
regard to the whole of the evidence for 
both the prosecution and the defence 
including the medical evidence and to the 
case as presented by the Counsel and to 
the law, I do not consider 1 should or 
ought^ to have done so though it may 
be said there was some evidence. 

As to the second ground I think the 
same, it is not sufficient for the accused 
to say there was a fight te raise the 
ciuesfcion of the exception. It was not 
sufficient even if there was a fight, for he 
must also prove several other matters and in 
particular that he took no undue advancagc ‘ 
and that he did not act in a cruel or unusual 
manner. In this case we have no evidence at 
all except the accused’s statement that there 
was a fight. The evidence of the prosecution 
H tha there was no such fight. The accused 
says Uiat the fight was with PoHya, Tha Dun 
and bein T!:i and that tlie deceased took no 
part in it. The suggestion put forward k that 

when attacked by these three he picked up 
something which he thought was a stick and 
wth that he struck Po Mya. He denies 
striking deceased. If we disbelieve him and 
bold that he did strike deceased what found- 

ation is there for the exception'' Is not this 
defence really that hestabbeddeceased byacci- 
dent." If so, there is no question of this excep- 
tion. Can it be said that a man who stabs 
another and causes his immediate death under 
Cie circumstances is pleading this exception. 

His Counsel never affirmatively raised it he 
never told the Jury what is necessary’ to 
establish this exception nor how it was 
to be heM to be established in this case, 
bection 105 of the Evidence Act requires 
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the Court and the Jury to hold that it doe. 

not exist unless and until it is proved 
by or for the ecoused-that means that 
all its necessary ingredients must be proved. 
Can it be said that a man who seizes a 
knife such as the exhibit in this case and 

Stabs deceased, who was unarmed and not 

taking any part in the Hght, w.th it bi .k 
no unfair advantage and did not act in a 
cruel or unusual manner? There is m this 
case then no evidence beyond the statement 
of' the accused of any tight and none 
whatever of any of the other facts that must 
be proved before the exc-ptnn is even pnaia 
fad esiahlished. There is no evidence 
from which it could legitimately be infeired. 
Whether there was or was not any such 
lidence is for the Judge, as a matter o 
law, to decide and if he is ol opinion t l a 
there is no such evidence, then he is no 
entitled, much less bouni to put it before 

**'ln mTopinion, therefore, Uiere was neither 

non-direction nor misdirection. 

I have not referred to the authorities 

citel because most, at ^ny 
held to have b^en overruled by the hul 
Bench decision of the Calcutta High Court 
in Emporof v. Ui-cndra Nalh Dd.i to which 

I entirely agree. . ^ 

1 would only add that I must not be 

taken to have expressed any opinion as to the 
truth or falsity of any of the evidence 

given in this case. . . e i 

PAHLBi r, J.— I think ihejh-nf- referred 

to for consideration should be answered in the 
negative. 

A judicial decision mu.st he taken as 
arrived at under the particular circumstances 
of the case in which it was given and to 
govern unother case only if its circumstances 
are similar, and 1 do not gatlier from 
the published report in Ilhi f'.'/i v. Empeiur 
(1) that that principle was inlended to be 

departed from in that case. 

1 think that illustration (o) to section 
299 of tlie Criminal Procedure Code, so far 
as it explains the duty of the Judge, must 
be read with sections 297 and 29S, sub clauso 
(a) of cla' se (0 of the latter of which .'se-tion 
lays upon the Judge the duty etdeci'liog 
all questions of law arising in ttie oourso 
of the trial, and that the iUu''trati"n 
means that if the legal question of tlio 
distinot-ion between murder and culpable 


hvmicida n.t ammutiuT ti murder arhes 
in the course of the trial, the Judge must 
explain it to the Jury, it being part of the 
law by which they are to bs guided; where 
no such a'lestion arises, it cannot be said 
to be his duty to enter into an irrelevant 
explanation which may have the effect of 
misguiding the Jury, nor is there any force 
in the argument that as the detinitiuii of 
culpable homudle is thebisia of that of 
murder it is neces.sary in all cases bo ex- 
plain the distinction between the two. 

It is quite possible, as the present case 
shows, to explain fully and correctly 
what murder i.s, without stating what it 
is not. The plea was never set up that 
the accused was by reason of intoxication 
incapable of forming the intention requisite 
to con.stit'jte the offence of murder, nor 
does the record disci ise that such a plea 
was muntainable. The Crown preferred a 
charge of murder only and the evidence 
at the trial was such that, if it was 
believed, the only reasonable conclusion 
was that the accused did an act with such 
intention as to constitute his offence 
murder, and nothing less, and on the 
materials [ do not think it was open to the 
Judge to suggest that it was anything les.s. 

Tne second point in the certificate should 
also, I think, be answered in the negative. 

The Court is bound to presume the absence 
of circumstances bringing the case within 
an exception unless and until the 
existetice of these circumstances is pmved. 
Where, as here, the exception requires 
the concurrence of several different 
circumstances before it can become appli- 
cable, there must be material from which 
the existence of each such circumstances 
can be properly inferred; such material 
mu.st, at the lowest, be an allegation by 
the accu.secl. If there is material for 
inferring some only of .such circumstances 
but not others, i consider that it would 
not be right for the Judge to raise tiie 
applicability of tiie exception before the 
Jury, us by so doing be might mislead 
tlieni into cnilravening .section 105 of the 
Kvulence Act. In the present case I am 
of opini"n tliat the ci'cum>tan'‘es the 
existence of which might bring the case 
Uiiiler the exception in question, could 
not properly bo inferred from the evidence 
or the accused's statement, and, therefore, 
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the effect of that exception did not fall to 
be ooD.sidered* 1 do not think that the 
verdict can be interfered with. 

OPINION OF THE FULL BENCH. 

Upon reading an application for revision 
presented by Messrs. May Oung and Ba Dan, 
Advocates for the above-named applicant, 
against the conviction and sentence of death 
passed on him by the Hon’ble Mr. Ja.stice 
Robinson under section 302, Indian Penal 
Code, on the :^0th day of August 1915 
in Criminal Sessions Trial No. 28 of 1915 and 
upon reading the proceedings in the said 

Sessions Trial No. 28 of 1915 and 
tlie certificate of the Government Advocate 
of Hurma and after hearing Mr. May 
Aung for the applicant and Mr. Mg. 
Kin, Assistant Government Advocate, for the 
King-Emperor, 

It isord-'red that the conviction and 
sentence of the said applicant be not 
interfered with. 

And it is further ordered that a copy 
of this order be sent to the Officer in 
charge of the Jail at Rangoon for the 
information of the said applicant. 

Ordered accordingly. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision Petition No. 503 of 1915. 

August 5, 1915. 

Fresent:—}/h ■ Saunders, A. J. C. 
NGA KYAW ZAN— Applicant 

vernus 

NGA KYI DAN— Respondent. 

CHminal Frocedhre Code i^ct V oj IS^R). {•••«. 

4’^(5 — Sanction for prosecution- Apidictition for snne- 
tion. if necest^ary—Depxitij CominUmner, uhether 
authorised to act under s. Penal C< de (Act XLV 

of \Si-''P(ihlic servant", nuaning of.^ 

A sanction to prosecute given under section 
of tho Criminal Procedure Code implies au applira- 
tion for sanction and not a mere general and vague 
order, [p. t5l, col. 2 ] 

In the matter of the petition of Banarsi Das, IN A. 

213j A. W. N. (1896) 32, followed. 


A Deputy Commissioner passed an order dismiss- 
ing a complaint and saying that the accused was at 
liberty to prosecute the complainant if he so wished; 

Held, that this was not a sanction within the 
meaning of section 195 of the Criminal Procedure 
Code. [p. bej, col. 2.] 

Section 476 of the Criminal Procedure Code, while 
it auth<-rises the sending of a case for tnal b' a 
Civil, Criminal or Kevenue Court of its own motion, 
gives no authority to a Deputy Commissioner. Fd 
652, col. I.] 

The public servant referred to in section ’82 
of the Indian Penal Code is the public servant to 
whom the information is given and not the public 
servant whom it is sought to injure, and it is 
the former whose sanction is required by section 15 
(i) l«) of the Criminal Procedure Lode. [p. 652 
col. 1.] ’ ’ 

Mr. Mittery for the Applicant. 

Mr. Banerjee, for the Respondent. 

JUDGMENT.— Tie applicant has been 

convicted under section 182 of the Indian 
Penal Code on a charge of giving false 
infermafion to a public servant intending 
to injure another public servant. 

Upon the merits there appear to be no 
grr-unds for interference. The Magistrate 
found, and 1 think was entitled to find, 
tl>at tlie only rhjfct of the applicant was 
to injure the Village Headman against 
wh^m he made a complaint and that the 
Cfmplaint was false. The complaint rthouid, 
of cour.ee, have been filed in the proceedings! 
The whole proceedings, however, have been 
referred to as an exhibit though they are 
not filed as such. 

An objection is taken on the ground that 
there was no valid sanction to the prosecu- 
tion. This appears to have been the ca.se. 
The complaint of the applicant was origf! 
nally referred to the Sub-Divisional Officer 

to be enquired into by him, and upon his 
report the Deputy Commissioner pa.-sed ihe 
following order:— “The Cdnplaint is sum- 
marily dismissed. The Thugyiisat liberty 
to prosecute the complainant if ho so 
wisiies.” This, if it meant anything, was 
an infimalion to the Thugyi that if he 
applied for sanction it would he granted to 
him. It was certainly not a sanction within 
the meaning of section 195 of the Code of 
Criminal Procedure. Such a sanction implies 
an application fer sanction and not a mere 
general and vague order; In th> „njtter 
OJ the petition if Banarsi Dos (1). In the 

U) ISA. 213j A. W.N. (1896)32. 
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case of Nga Paw V v. Pmperor (2), a 
similar procedure appears to have been 
followed, and it was there remarked that 
the Deputy Commissioner’s so-called sanction 
to the prosecution of Nga Lat appears to 
have been really a complaint. The Deputy 
Commissioner’s sanction was not in question 
in those proceedings, but I do not think 

that it is possible to treat it as a complaint, 

by which presumably is meant an order 
within the meaning of section 476 of the 
Code of Criminal Procedure. That section, 
while it authorises the sending of a case 
for trial by a Civil, Criminal or Revenue 
Court of its own motion, gives no authority 
to a Deputy Commissioner. The proceedings 
of the Sub-Divisional Ufiicer in bis enquiry 
were not a judicial proceeding, nor did 
they come before the Deputy Commissioner 
in the course of a judicial proceeding. There 
was, therefore, no valid sanction. ^ 

In an order, dated 22nd January 191o, 
a copy of which is filed in the diary of 
these criminal proceedings, the Deputy Com- 
missioner as District Magistrate has referred 
to the case of Nga Faw I' x.Empvrur ,2) 
quoted above, and has extracted from it 
the conclusion that a public servant is not 
obliged to obtain .sanction to prosecute. 
This order was presumably recorded in liasto 
without due consideration, for it is obvious 
that the public servant referred to in section 
182 of the Indian Penal Code, witli which 
alone we are concerned, is the public .servant 
to whom the information is given and not 
the public servant whom it is sought to 
injure, and it is the former whose sanction 
is required by section M'o (!)(") of tlie 
Code of Criminal Procedure 

Apparently the irregularity was noticed 
early in the proceedings, and it was open 
to the applicant to bring it to notice 
and apply for orders setting tlic sanction 

<lSld6« 

1 am of opinion that no tailuiv i>f 
justice has occurred within the nie.iniiig 
of section oV of tiie Code of Criminal 
Procedure, and it is unnecessary to 

interfere. v ■ i 

The application is, therefore, diMni>se<t. 

The applicant must now be committed lo 


(2) U. li. It. (11*07) Cl-. I'lo. Cmle 1; 0 Cr. h- J. 
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prison to undergo the unexpired portion of 
his sentence which, under the circurastancas, 

was not severe. ;• • j 

Apph^'atKai disuii^'iea. 


PUNJAB CHIKF COURT. 

CriminalRuvi.^ion PeimoN No. 1737 Of 1915. 

January 22, 1916, 

Present: -Ur. Justice Shah Din. 

]>I^ARK LAD Acccsiio— P etitioner 

versus 

THAKAR DAT sHARMA-Compl.unast- 

Respondent. 

r. O-n- Ccic rot I.S9S).».%a) 

-Sonrl, imnoot MnrHiuj seiziw ol "" S'"".'* 
tot ,U-crni<two. hyolitij ol-Dol'Jo] ilogO'^lKite to 

...thontyfor i.suing, on ,l.e 

of til'-’ coiiipliiiianil. a scare Iv "ai rant 
m*tlenn<' tlic saiittieirv sfi/.iin' of all the gnotls of a 

certain (lescriiaion in thopossession ot the accused 

fp. Co3, c^»l. • 1 1 

Where, thcrcfoiv. in ilie course ufa trial under see- 
thins 4S2,4S;3 and -ISO of the lVnu1 Code, the Magis- 
irate h-sued. on the applieaiioii of the eoinphunan . 
a search warraul directing seizure ol all artieks 
h-j,rin<Mhe coiiiiilaiuaut s trademark and icmarkod 
without giving reasons that the accused would not 
j.roduce'ihese things if he were iciuirod hv sum- 
mous to d<» 5>o ; 

lit hi that inaMnueh as the Magistrate gave in' 
ivasi.ns whatever for li.dieving that the accused 
,v„ul,l Ii'.i IW Hi-tivlos in iivinstiuii it n 

. 11 . 1111 , 011 . n.nv i.siloil to liiiii for tliriri.rudurtimi.tlii.' 
rooiiiivln-lils of .„b., 0 Ctioll u). t'«''i"n «f>. Cvimll.nl 
i'nicedur.’ Cod', were not eompHel with and the 
ni-.h’r **f tlie Ma i-rrat ' issuing th ’ seaivii warrant 
was illegal ami iinproiier. 1 1>. 0)3, eol. 2; p. 0 4. eol. 

IVtitioii, under section 449, Criminal 
Procedure Code, for revision of the order of 
the Se-isions Judge, Lahore, dated the 26th 
October 19i:». allirming that of the Magis- 
trate, l''ii>t Dda'i^, Lahore, dated the Jth 
ilctolier l9lo. i.ssuing a search warrant 
and directing the seizure of the goods belong- 
ing to the petitioner. 

Mr. D’''/od ''hnn l .V-omio;, for the Peti- 
tioner. 

Me.s.srs. /). ii' i.iti ['•■hii'iii and -Fu dupal 
fur the Respi'iident. 

JCDCMLXr.-'ruis i-evisiou and Crimi- 
nal U ’visiun N' >. 18 td of 1915 are connected 
and li )th can h’ c ii'.venioiitly dealt rtith in 
uiic order, the facts of the ease out of 
which tliese two criminal revisions have 
arisen are ludy uiil elearly stated m the 
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order of the learned Sessions Judge, Lahore In this passage the Magistrate gives no 


Division, dated the 26th of October 1915. 
By that order the Sessions Judge refused to 
cancel the search warrant issued by Mr. 
J. E. Keougb, Magistrate, First Class, Lahore, 
under sections 96 and 98, Criminal Proce- 
dure Code, and to order the restoration of 
the goods belonging to the petitioner, 
Piyare Lai, which had been seized by the 
l.’olice from the said petitioner’s shop in 
execution of the search warrant aforesaid. 
The learned Judge, however, directed stay 
of the criminal proceedings against the 
petitioner, Piyare Lai, under sections 
48 1 and 486, Indian Penal Code, pending 
the decision of the civil suit instituted 
against the said petitioner by Pandit Tbakar 
Dat Sharma, who is respondent in Criminal 
Revision No. 1737 of 1916 and petitioner in 
Criminal Revision No. ISs^O of 1915. 

The petitioner, Piyare Lai, has now moved 
this Court on the revision side to cancel the 
search warrant issued by the Magistrate and 
to direct that all the goods belonging to the 
petitioner which were seized by the Police 
in execution of that search warrant be 
restored to him; while, on the other hand, 
the rival petitioner, Pandit Thakar Dat 
Sharma, has applied to have so much of 
the order of the Se.ssions Judge set aside 
as directs stay of the criminal proceedings 
against Piyare Lai during the pendency 
of the civil litigation between the parties. 

The record shows that the Magistrate 
issued the search-warrant complained of 
under sections 96 and 98, Criminal Procedure 
Code; but, as pointed out by the learned 
Sessions Judge, section 98 was wholly 
inapplicable to the fact.s of the case, and the 
warrant must be taken to have been issued 
under .section 96 of the Code. In his order, 
dated the 9th October 1915, the Magistrate 
says; The accused would not himself 
produce all his soap and other medicines 
which he has been selling under tlie 
complainant’s trade mark and woold certainly 
not produce the block or blocks by which 
he has counterfeited complainant’s trade 
mark if he were required to do so by sum- 
mons. I, therefore, consider if necessary to 
issue a search warrant under .sectinns 96 
and 98, Criminal Procedure Code, to search 
and take possession of any articles bearing 
the complainant’s trade mark ‘Amrithar, or 
Amridhar’ and any labels and blocks, etc.” 


reasons whatever for believing that the 
accused would, not produce the articles in 
question if a summons were issued to him 
for their production, and, therefore, the 
requirements of the first clause of sub-section 
(1), section 96, Criminal Procedure Code, 
are not complied with. The Sessions Judge 
thinks that the Magistrate issued the search 
warrant because he considered — though ho 
does not expressly say so — that the purposes 
of the trial would be served by a general 
search. I am not prepared to accept this 
explanation of the Magistrate’.^ action. The 
Magistrate’s own order is silent on the point; 
and I cannot see myself how the purposes 
of the trial were to be served by ordering a 
general search of the house, shop and go- 
downs of tlie accused, Piyare Lai, and the 
wholesale seizu.’-e of all the articles bearing 
the trade mark "Amrithar” cr "Amridhar” 
and any labels or block.®, etc. The Magis- 
trate would have been perfectly justified in 
requiring the accused to produce, for 
purposes of the trial, a few specimens of 
the articles complained of which were in 
his possession; but regard being had to the 
nature and circumstances of the criminal 
proceedings pending before him and in which 
the question involved, namely, the criminal 
liability of the accused Piyare Lai for the 
alleged infringement of the complainant’s 
trade mark or property mark, was one of 
some difficulty and importance, the Magis- 
trate hal no justification for issuing, on the 
application of the complainant, a .search 
warrant and to order the summary seizure 
of ail the goods of a certain description in 
the possession of the accused. The list of 
the goods seized which is on the record 
shows that, roughly speaHiig, about 3,000 
boxes, cardboard covers and packets, etc., 
were .seized by the Police from the accused’s 
shop; and these goods are up to the present 
moment either in the custody of the Court 
or of the Police, although no definite order 
impounding the goods has been passed by the 
Magistrate under section 104, Criminal 
Procedure Code. The accused’s Counsel 
very rightly complains of the arbitrary 
chaiacter of the Magistrate's proceedings, 
for ore effect of those proceedings has been 
to deprive the accused, by a summary 
process not warranted by the terms of 
section 96, Criminal Procedure Code, of his 
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right of possession over the articles in 
question, which is a very valuable right, 
and to grant to the complainant by indirect 
means a relief which has been denied to him 
by the Civil Court in the course of the liti- 
gation pending between the parties. 

I have no hesitation in holding that the 
order of the Magistrate issuing the search 
warrant and directing the seizure of the 
goods belonging to the accused was illegal, 
and, if legal, certainly improper, and 1 
direct that the goods seized from the 
accused’s shop be restored to him forthwith, 
with the exception of a few specimens of the 
articles which form the subject-matter of the 

criminal prnsecntion. ^ . r j 

As regards the order of the Sessions Judge 

directing stay of the criminal proceedings 

pending the decision of the civil suit msti- 

tilted by the petitioner. Pandit Thaaar Dat 

Sharma, against Piyare Lai, I am of opinion 
that the order in question is, in the circum- 
stances of the case, a perfectly proper one 
and I maintain it. 

The result is that while the petition 

for revision tiled by Piyare Lai is accepted, 

that Kled by Pandit Thakar Dat Sharma is 
dismissed. 

Petition acceptpo. 


LOWER BURMA CHIEF COURT. 
Criminal Revision Petition No. 130-B 

OP 1915. 

July 7.1915. 

Prespnt:—'^\r. Justice Twomey. 
EMPEROR— Applicant 


versus 

NGA AW— Respondent. 

Excise Act (XII of of over 

4 quarts of tali 

Whev'j an accnspd )md affixed ten reciniig pots to 
Ills two ttiddy trees the previous niirht and the 
f]xeipe Officer ea ly next mornitijr found timt these 
pots co»'tiiined over four (pinris ol t(i>i aHoiv lilc 
under the K.xeise .Act; 

Ilrhl, that tlio accused was iu possession oMlio 
tw/ffind was ri^lifly coinieted under section .‘J of 
the Kxeisc Act. [p. (154, col 2.J 

Review of the order of the Additiftiml 
Magistrate of Allanmyn, dated 2/th April 
1915, in Criminal 'I’rinl No. 9li t'f 1915, 
tilling the respondent Rs. 2U for an (tffence 
under section 51, Excise A 


^Ir. Eggor^ for the Applicant. 

ORDER.— The following reference has 

been made to this Court by the District 

Magif=tratp, Thayetmyo:- 

“1 doubt if the Magistrate has correctly 
interpreted the meaning of Grown v. Nga lhan 

Ntiin 1). , j 1 

The facts are that the accused was work- 
ing two toddy trees and early one morning 
the Excise Officer found ten pots in the trees, 
that is, pots hung under the tapped portion 
of the trees to catch the sap. These pots 

contained SUuarts of toddy. _ Accused was 
held to be in possession of this amount and 
was convicted under section 51, Excise Act. 

I do not think that constructive posse.'^sion 
of this kind is punishable under section 51 
and i • submit the proceeding to the Chief 
CourtA\itha recommendation that the con- 
viction and sentence he set aside and accused 
acquitted.” 

The Assistant Government Advocate has 
been heard in support of the convictions.^ 
The accused admitted that the^ two ian 
palms were his and that he and his brother 
climbed them, but he said that only eight 
of the ten receiving pots found on the trees 
were his. He made no attempt to prove that 
any rue but Idmsrlf and his brother had 
affixed tie pnt.s to the trees and m the ab- 
sence of evidence to the c ntiary R was 
rightly presumed that the pots were his. It 
is true that a man who affixe.s receiving pots 
to a tmi palm cannot kii( w till he examines 
the lots how much /on they contain and it 
is only when they contain over four quarts 
that the question of an offence under the Excise 
Act can arbe. But eveiy tcddy-climber 
presumably knows the limits cf fluctuation in 
the yield of a given tree in a gi\en period of, 
say 12hfursifa given number of pt-ts is 
affixed to it. He will know the maximum 
quantity that can be drawn ofl by, say. 10 
pots as in this case. Being in possession of 
the tries Olid tlie pots he is in po.'-session cf 
the /orfin the r«ts Axlalevtr the quantity 
iTfy le.br he knovs that the rt suit of 
affixing the pots is H at they will uceive 
and it is liis business to know the 
naxln.im quantity bktiy to be itrtivtd. If 
llie pots ( n pxi.n illation aie Iiui d to contain 
nioie than U ur qunits, he is liable to piostcu- 
tion but he can rebut the charge by proving 

(1)1L. B. R. 2U. 
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that owinp to exceptional unforeseen circum- 
stances the quantity received in tlie pots was 
unusually great and that uiider normal con- 
ditions the quantity received would not 
exceed four quarts. The burden of proving any 
such circumstances would clearly lie on the 
accused uiider t-ection 10 ', Evidence Act. 
There is no reason to interfere with the con- 
viction in this case, 

Gcni'icHon upheld. 


catTr rT. the 

cattle were liable to seizure 

The right of accus^rl to graze on the 
land in dispute has always been ..ssorte,] 
and the matter has not been finally derided^ 

12 he land is rerorded as “ shnilat 

0^ 0 the *«etion 

lo) of the Land Revenue Act, to have an 
encrnachmei't made bv r,.* an 

Tills was rejeeS " * 


PUNJAB CHIEP COURT. 
Criminal Revision No. 1338 op 1915. 
September 1915. 

Premit: — Mr. Justice Shadi Lai. 

EMPEROR - Prosecutor 

versus 

SAUDAGAR ani> others— Accpsed. 

Catfh TreKpnu ■cMo/)^?! , ]0, :A^0‘'Up{n 

whether entitled to seize cattle iiespas^ino or hishud-^ 

Cla m hy cnvners of cattle to oxaimhiu of land 
effect of. r , , 

A person who is in cjc-lasive pnssegFion of a pint 
of land is an occupier thereof Mithin ihe purview 
of section 10 of the Cattle Trespass Act and as 
such is entitled to seize or cause tu be seized any 
cattle trespassing on the land in his possession. ’ 

The fact that the owners of the cattle claim to 
be owners of the land as well does not affect his 
right, and if they resist the removal of thecarrlc 
they make themselves liable to a conviction under 

section 24 of the Act. 

Sheikh Tunnoo v. Knreem Bukhsh, 23 W. R 2 Pr 
followed. 

Case reported by the District Jlagistrate, 
Kangra. 

Mr. Lahhmi Narain, for the Crown. 

Mr. iV. 0. Mehra, for the Accused. 

FACTS.— Sandhoor Singh, Jamadar of 
the Raja of Lambagraon, presented a com- 
plaint against 11 persons nf Tika Glarun. 
He alleged that cattle had trespas.'if'd nn a 
plot of ground belonging to the Raja 
and preserved by him for grass and trees. 

He further alleged that when Churandn, 
Guard, was driving them off tn the 

pound, the accused cillecttdand prevented 
their rem''\al. 

The neensed, on conviction hy Lain 
Arjan Das, e.xenising tl,e pnwfr.s ,.f 
Magisirate of the fir.^t Class in tie Kangra 
District, were diiected by order dated 
29th May I'-IS, under section 24 of 
Act f of 1871, to pay a fine of Ra. 20. 


- me entries m the 

Revenue Records are in favour of 

accused ; those entries have been repeated 
in the present Settlement. On the nil 

remove the encroachment made by the 

The view, I hold, f, that the qnestion 
of the right of accused fn graz. ,, stilj 
undecided and D open to rea«,nab;elil 

be :4r7lide.' should 

ORDER -It isab^d tely clear that the 

uceu.ved opposed the seizure of catlle in 
he manner alleged by (he prosecution and 
the question i.s wlietlier the caftlo 
liable to be seized under Z Cat T 

rr ■ 

nfierfull consideiation of the evidence on 
he record, that the Ra.ia of Lamhagrarn 

111 exc]n.Mve pnssp.ssh.n of the land 
upnn which the trespass was commb.ed 

"d upon that finding it is manifest that 

he was the occupier „f (he l^nj 
the purview of section JQ of the aforesaid 
Act and as such was entitled to seize or 
cause to he seized, any cattle trespass’inJ 

on the land in his possession Theou.sti 
0 -die upon which the recommend! Tf 
the learned District llagistrafe is based 
does not affect the right of the occupier 
to seize the catUe trespassing nn the knd 
HI his possession [ri,k, -a, ter aha, ZZ 
Tuvnnov, hu.eem }iuk sh (1)]. ^ 

Flip the leas in> I nni nf ^ ■ 

-he Older of ihe mZZZTuZ 

JuMi lied aid that the lecomoieiuiatn,,, „n,le 

hj 'he learned DKtnct Magisrrate, .Inch 

pr,ceesupona«ro,,gv,eivoflaw,^ 


PecisioH rejected, 


(1) 23 W, B. 2 Cr. 
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ALLAHABAD HIGH COURT. 

Criminal Appeal No. 929 of 1915. 

December 21, 1915. 

Present: — Mr. Justice Pifirgott. 

ABDUL RAB— Appellant 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code {Act F 0 / 1898), s. 2R7 — 
Charge — Procedure. 

When a Court finds it nocossniy to make use of 
section 237 of the Criminal Procedure Code in 
(U’der to convict an accused per.«on of .an offence 
witli which he lias not been charged, the Court should 
be particularly careful to formulate to its own 
mind thecharge upon whicli, had it heen duly framed, 
it would bo i>ropared to convict, [p. OSG, col. l.J 

Criminal appeal against an order of the 
Sessions Judge of Azaragarli, dated the 1 Ith 
November 1915. 

Mr. Satya Chandra 'Slukerjce, for the Appel- 
lant. 

The Government Pleader, for the Crown. 

JUDGMENT. — The appellant, Abdul Rab, 
was a Police constable employed at Police 
station Man, in the Azamgarli District. He 
fell out with another constable of the name of 
Ram Raj, and the latter gave information 
to the Circle Inspector accusing Abdul Rab 
of having been cuncerned in various malprac- 
tices. There was an inquiry, with the result 
that a Magistrate committed Abdul Rab 
for trial before tlie Court of Session on two 
specific '•harges, each framed under .section 
161, Indian Penal Code. The learned Sessions 
Judge has convicted Abdul Rab on one of 
these charges as framed; but with reference 
to tlie other has used the powers conferred 
on the Court by section 237 of the Code of 
Criminal Procedure to record a conviction for 
an offence of extortion punishable under 
section 381, Indian Penal Code. When a 
(lourt finds it necessary to make use of the 
section above referred to ill order to c nvict 
an accii.sed per.son of an offence with whicli 
ho has not l)een charged. Pthink it should 
be particularly cirefiii to formulate to its 
own mind the charge upon which, had it been 
duly framed, it wouhl be prepared to convict. 
Ido not think tlie learned Session.s Judge 
has done so in the present case, for I find it 
very dillicnlt (o undei-stand. either from the 
evidence or fmm lii^ iudgment, what was tlie 
injury of which tin* pci^ )ns who gave evidence 
against Abdul Uub wcw put in fear in order 
to induce them to deliver to Abdul Kab 


the sum of Re. 1 alleged to bave been paid. 
The transaction as a whole, according to 
the story told by the prosecution witnesses, 
was one to which section 161 rather than 
section SSI would ordinarily be applicable. 
The story told is that certain butchers had 
purchased 12 head of cattle and were bring- 
ing them to their homes, when the cattle 
were seized and detained at the Police 
station; they were not released until 
an illegal gratification of Re. 1 had been paid 
to the Police officer concerned. According to 
the complainants the payment was made 
to the appellant Abdul Kab. The records of 
the Police station show that 12 head of 
cattle were in fact stopped and detained for a 
time at the Police station, nor does the 
accused himself deny that this was the case. 
It is clear, however, that this was done by the 
authority of Mohammad Askari, Head Con- 
stable. It is quite probable that under 
pretence of satisfying themselves that the 
animals were not stolen property, the 
officers in authority at Police station Man 
detained these 12 liead of cattle, put the 
persons in charge of them to a certain amount 
of iticonvenience, and did not finally release 
them until their palms had been oiled. I am 
by no means satisfied on the evidence that 
this offence is brought home to the appellant 
Abdul Rab in particular. Once the transac- 
tion is placed on its proper footing as an 
offence punishable, it at all, under .section 161, 
Indian Penal Code, it becomes patent that 
the whole of the evidence for the prosecution 
is accomplice evidence, and has to he received 
with caution as such. In ray opinion this 
charge was not satisfactorily proved against 
Abdul Rab and I .set aside the conviction 
and sentence in respect of the same. 

The otiser offence charged seems to rest on a 
securer basis of fact. Tliere is a great deal 
of evidence, including .statements made by 
persons who cannot strictly le regarded 
ns <accomplice.e, to the effect that a vicious 
.sy.stem had grown up amongst the butchers 
at Alan of making a monthly payment to 
the officials at (he local Police station in 
return for wliich they were permitted 
to make their cattle a.s much of a nui.sance 
on the public thoroughfares ns tliey chose, 
uitl.iut ii tirfr.ei-ce on the part of the 
l\)li(e 1 think the evidence on the recc'rd 
does prove that Abdul Rah was ti e Police 
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officer to whom this payment w(is actually 
made. I am prepared to affirm the conviction 
under section 161, Indian Penal Code, which 
has been recorded in respect of the second 
charge. The learned Sessions Judge has 
given good reasons for passing a lenient 
sentence on this conviction. It has been 
suggested to me that the sentence of three 
months’ rigorous imprisonment might still 
further be reduced but on the whole, I think, 
in the interest of public justice it may be 
allowed to stand. 

The result is that this appeal prevails 
with regard to the conviction and sentence 
on the first charge and is dismissed with 
regard to the conviction and sentence on the 
second charge. 


Appeal partly allowed. 


CALCUTTA HIGH COURT. 
Reference No. 6 op 1915. 
December 22, 1915. 

Present:— Ur. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 

In re Bahu POORNA CHANDRA ADDY— 

Petitioner. 

Legal Practitioners Ad [XVIll of 1879J, sk. 13, cl 
(bj, U—Professional misconduct of Pleader— Act done 
as suitor-Error of laK, effect of—Heference, leguUfy 
of— Bench and Bar amity behceen, Jiecessity of—Anony. 
mous communications to Court, impropriety of. 

A Pleader practising in a Muusif 3 Court and his 
cousin had an execution case before the Munsif, whicli 
being unjustifiably struck off, a notice signed by 
the cousin and written out by the Pleader was Wven 
to tlie Munsif threatening him under erroneous legal 
advice with a suit for damages. On the report of 
the Munsif, the District Judge asked the Pleader 
to apologize, which he refused to do. A reference 
was then made against him under section 14 of the 
Legal Practitioners Act: 

Held, that the reference was incompetent, not 
being one warranted by clause (6) of section 13 of 
ActXYIlIof 1879, inasmuch as what was done by 
the Pleader was done in the capacity of a suitor in 
respect of his supposed rights as a suitor and of an 
imaginary injury done to him as a suitor and it had 
no connection whatever with his professional 
character or anything done by him professionally, 
[p. 658, col. I; p. 659, col. J.] 

In re Wallace, (1866) 1 P. C. 283; 4 Moore P C 
(n. s.) 140; 36 L. J. P. C. 9; 15 W. B. 533; 16 E. E. 
2t39-, hi the matter of JogendraXarayan Bose, 5 C. W. 
N 48, -In re rr PIca<Zcc, 18 M. L, J. 18; 3 M. L. T. 237- 
7 Cr. L. J. 333, applied. 


Meld, also, that the erfor committed by the Pleader 
was an error of law which could not be treated as 
professional misconduct, [p, 658, col. 2.] 

Inthe matter of a Sarat Chandra Gwka, 4 C. W. N. 
663, followed. 

Necessity of amity and mutual understanding be- 
tween the Bench and the Bar noted, [p. 658, col. 2.] 
Anonymous communications to a Court against a 
party to a pending case commented upon. [p. 659, col. 


Reference under section 14 of the Legal 
Practitioners Act, XYIII of 1879, by tha 
District Judge of Cuttack. 

Babu.s Barat Chunder Boy Ghowdhury, 
Safya Gkaran Sinha and Dhlrendra Krishna 
Boy, for the Petitioner. 

Babu Bam Ghurn Mitter, for the Opposite 

Party. 


JUDGMENT. 

D. (yHATTERjEE, J.— Babu Puma Chandra 
Addy is a Pleader practising in the Court 
at Puri. He and his cousin Mohes had an 
execution case before the second Munsif of 
Puri. On the date fixed for sale the decree- 
holders found out that the sale proclamation 
bad not been duly published. They applied 
for the issue of a fresh sale proclamation 
on the ground that the non-publication was 
due to the negligence of the Court officers. 
If the facts were as stated above, the most 
proper and just course for the learned 
Munsif ^ would have been to grant the 
application. He rejected it, however, and 
struck off the case and the whole cost of 
the execution was lost for no default of the 
decree-holders. They were naturally 
annoyed and took legal advice as to whether 
they ^ could ^ recover damages from the 
Munsif. It is said that tliey were advised 
that such a case would lie, their advisers 
relying on the case of Tanicknath Mookerjee 

y. GoUedor of Hooghly (1). Mohes 
insisted upon fighting out the case and a 
notice was given to the Munsif signed by 
Mohes but written out by Babu Puma 
Chandra to the following effect;— “U'e have 
by your illegal and unwarrantable conduct 
as aforesaid suffered a loss of Rs. 7-7-3, 
being the amount of costs incurred as speci- 
fied below,... I hereby give you notice, th.at 
both the aforesaid Babu Puma Chandra Addy 
and myself shall adopt legal proceedings 
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against yon for the said sum.” The learned 
Munsif made a report to the District Judge 
of Cuttack and the said officer instituted 
proceedings under section 14 of the Legal 
Practitioners Act against Babu Puma 
Chandra for grossly improper conduct in 
the discharge of his professional duty, inas- 
much as the letter of notice was in his 
handwriting and must have been written 
with his knowledge and by his advice and 
inasmuch as he knew that no such suit 
would lie, his action in writing it and 
allowing it to be signed by llohes was not 
hona fide and was dictated by a desire to 
harass the Munsif. Babu Puma Chandra 
in showing cause said that the notice was 
given under legal advice without any inten- 
tion of harassing the learned Munsif and 
even if the advice was wrong, he had acted 
hona fide as a litigant in the exercise of his 
legal rights and not as a Pleader acting for a 
client and no charge of professional miscon- 
duct could lie. 

The learned Judge asked him to apologize, 
but he chose to stand upon his legal rights 
and did not. The learned Judge has, there- 
fore, made this reference under section 14 
of the Legal Practitioners Act, holding that 
the Pleader was guilty of grossly improper 
conduct in the discharge of his professional 
duty. 

It is contended before us that the 
reference is incompetent and should be dis- 
charged. 

I think that thi.s contention is right. 
Wliat was done in this case was done “by 
un individual in tlie capacity of a suitor 
in respect of his supposed rights as a suitor 
und of an imaginary injury done to him as 
a suitor and it had no cuntiection whatever 
with his professional character, or anything 
done by liiin professionally”. See In re 
W'iilh'ce (2), 111 the )imfh:r oj Jof/eudra 
I^ariujan Bose (8), In re a Ileadir (ft, Jn //,« 
■niatt<r vf a first ijritil' J’l'iiiler ('>). The 
learned Senior Govertiiiient Pleader, who 
appeared in this case on notice fioin the 
Court, did not support the reference a.s one 


(2) (Mil)) 1 i’. C, 1 yi.unx- P. f. (v. Jio- 
80 L. J. C. 0: i:> W. 11 ol<8; JU tl. 11 
( 8 ) 0 C. W. X. 

(4) IH M. L. J. ly-j; 8 M. L. T. 237j 7 Cr. L. J. 888. 

(5) 24iI.17. 



warranted by clause (b) of section 13, but 
he said that the language used was intemper- 
ate and as the fleaderdid not accept the 
invitation of the Judge to make an apology 
he deserved some censure by this Court, 
The language was perhaps a little harsh, 
but it was the laneuage of a litigant smarting 
from what he considered a wilful disregard 
of his just rights merely for the sake of 
administrative despatch when the greater 
part of the fault was not with him but with 
the office of the Court. Then, again, the part 
he took in helping his co-litigant to give the 
notice was an insignificant one: he merely 
copied the letter and refrained from joining 
openly in the assertion of what he was 
advised was his legal right. It is admitted 
by his learned Vakil that the advice was 
wrong, and in the absence of malice hi.s 
client had no right to maintain a suit for 
damages for a judicial act, but that does not 
take the case furtlier than this that he and 
hi.s advisers coiuniitted an error of law. No 
doubt the error was rather serious in this 
case, as it led to a breach of that amity and 
mutual understanding which should always 
exist between the Bench and the Bar. 
Justice to the litigant is the end for which 
the Bench and the Bar are the means and 
the powers of the one and the privileges of 
the other are ordained for the attainment 
of that end by their harmonious co-operation. 
It is to be regretted, therefore, that there 
was a discord in this case. The error, 
however, was nevertheless an error of law 
which cannot be treated as professional 
misconduct. See Ja the matter of a Surat 
Chandra Gnha (6). He has, however, in 
this Court through bis Vakil expressed his 
regret for what has happened and there is an 
end of the matter. 

I may in this connection mention that 
while the case was awaiting judgment I 
received u type-written envelope posted at 
Puri and enclosing some newspaper cuttings 
containing aspersions against the Munsif 
concerned in this case. Babu Puma 
Cliaiidra through bis Vakil disowns all 
knowledge of this and expresses his regret 
that anybody should have done it. I 
accept his statement and hold him blame- 
less in the matter. I think it my duty, 

(oj 4 c. w. X. ms. 
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however, to say that whoever may be res- 
ponsible for the sending of these cuttings 
in an anonymous cover with a type-written 
superscription which cannot be identified 
is guilty of a gross contempt of Court. It 
is an attempt to interfere with the due 
administration of justice; it is unfair to the 
party for whose benefit it is done; it is 
unfair to the party slandered who has no 
means of meeting it and it is unfair to the 
Court which might, humanly speaking, be 
unconsciously influenced without being able 
to deal with the perpetrator in due course 
of law. Conduct like this is cowardly, 
ungentlemanly and in the highest degree 
reprehensible and I hope no one connected 
with the Puri Bar had any hand in it. 

In this view of the case, I discharge the 
Rule. 

Beachcroft, J.— I agree that the reference 
ought to be discharged on the ground that 
the case is not one within section 13 (b) of 
the Legal Practitioners Act. I am, however, 
sceptical of the truth of the Pleader’s 
allegation that he took and acted on other 
legal advice in sending the objectionable 
letter to the Munsif. But even if it be 
assumed that it was sent with the intention 
of annoying the Munsif, I do not think it 
necessary to take any further notice of the 
matter. 

We have no explanation from the Munsif 
as to why he rejected the prayer for issuing 
a fresh sale proclamation in the execution 
proceedings, but on the facts stated his 
orders dismissing the execution case appear 
to be wholly indefensible. The Munsif 
ought to have been thankful to the decree- 
holders for bringing to his notice the defect 
in the execution proceedings, and incident- 
ally in the working of his office, instead cf 
penalizing them for it. Human nature 
being what it is, one must not view the 
action of the Pleader too seriously. Having 
had time for reflection he would have been 
well advised to accept the suggestion of the 
learned District Judge and offer an apology 
to the Munsif. I am not impressed by the 
offer of an apology in this Court at the 
eleventh hour when the Pleader felt that he 
might get into trouble. But in the circum- 
stances the matter may now be allowed to 
rest. 




I associate myself with the strictures of 
my learned brother on the sending of anony- 
mous communications. 

Rule discharged. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 443 op 1915. 
(Taken up No. 39 op 1915.) 
December 13, 1915. 

Present:— Ur. Justice Coutts Trotter. 

In re CHARLES GEORGE HEDINGER- 

Accused 

Foreigners Ordinance, I9U, 3, S-Delcgotio,i 
0 / pouer of Govcrnor.Qcnernl in Council to Load 
Ooveinment Notijicntion oj Local GocerninciU regula- 
ting liberty of foreigners^ tvhefher ultra vires — 
Change of residencey ineaniiiy of. 

Wiiere the Governor-General in Couiiuil lias 
delegated his po^^•el•s under soetiou 3 of the 
Foreigners Ordinance to a Local Governnieut a 
notification of that Local Government conincllin‘'‘ 
foreigners residing or being in British India to 

notify their change of residence is not ultra vires I u 
660, co).].] 

Cliange of residence implies something of a more 
definite character tlian a mere casual journey 

involving a couple of nights spent away from home 

Lp. 660, col. l.J 

Mr. K. P . M. MenoUy for the Accused. 

The Public Prosecutor, for the Government. 

ORDER.— This case was called up on 
revision by a Judge of this Court. 
The facts are these. Tiie accused 
Mr. C. G. Hedinger is a Swiss gentleman, 
who was registered as a foreigner in the 
District Magistrate’s office at Calicut where 
he resided. He has been convicted of two 

offences alleged to be violations of the direc- 
tion of the Governor-in-Council contained 
in a Notification No. 632, dated the 6tli of 
September 1914. By section 3 of the 
Foreigners Ordinance, 1914, the Governor- 
General in Council has power to regulate or 
restrict in such manner as he thinks tit the 
liberty of foreigners residing or being in 
British India; and by section fc of the same 
Ordinance the Governor-General in Council 
is empowered to delegate his powers under 
the Ordinance toany civil authority in British 
India. By Notification No. 907, dated the 
22nd August 1914, the Governor-Geneial in 
Council has delegated his powers under see - 
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tin 8 of tbe Ordinance to the Local Govern- 
ment of the Presidency. The Notification 
No. 632 is, therefore, intra vires ihe Ordinance; 
and the only question is whether the accused 
has violated its provisions. 

The facts are not in dispute. On the 5th 
February he left Calicut and went to Madras, 
as he says, on a visit of pleasure, stayed two 
nights at an hotel and returned to Calicut 
on the third day. On the 10th April he noti- 
fied the authorities that he was proceeding to 
Zercaud, but broke his journey for two days 
at Madras. The District Magistrate held 
that these acts constituted changes of residence 
within the meaning of the notification and 
convicted him. It is contended for the pro* 
secution that the object of this Notification is 
to enable the Government to know at any 
given moment where persons of foreign 
nationality are to be found, if they are not 
for the time being in the place of registration 
where their usual residence is. That such 
a provision, however inconvenient to in- 
dividuals, would be salutary and necessary in 
times of national emergency, no one is likely 
to question. The only other matter for my 
determination is whether the Notification as 
framed has achieved what I have assumed to 
be its object. 1 am unable to hold that it has. 
Change of residence seems to me to import 
.something of a more definite character than a 
mere casual journey involving a couple of 
nights spent away from home. The matter is 
one of fir.st impression, for the authorities 
referred to were cases involving questions of 
jurisdiction, which, in my opinion, throw no 
light upon the construction of this Notification. 
It is not easy to draw the line at any definite 
point; but wherever it is drawm I think a 
casual journey of tliis nature would fall out- 
side it. If the Local (lovernment were minded 
to say that no foreigner shall travel outside a 
certain radiu.s from his residence without 
informing the authorities of hi.s intention to 
do so and obtaining their permission, it is no 
doubt within the power conferred upon the 
Government by the Ordinance and the Notifi- 
cation of the Government of India. Hut 1 
am unable to read that meaning into the 
notification actually issued ly the Govern- 
ment of Madras, and accordingly 1 set aside 
both the convictions and order the lines, if 
paid by the accused, to be refunded to liim. 

Conviction sd aside. 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 708 op 1915. 

August 28, 1915. 

Present:— Mr. Justice Shadi Lai. 

MANGATA SHAH— Convict- 

Petitioner 

versus 

EMPEROR— Prosecutor— Respondent. 

Peml Code {Act ILV o/ 1860), as. 379, -103, 411— 
Criminal misappropriation— Camel found in possession 
of accused 7 months after it was lost-^ Reasonahle ex- 
planation of getting it— Offence, if committed— Principle 
— Criminal Procedure Code [Act V of 1898), s. 439 — 
Revision— Burden of proof— Prosecutor, duty of. 

Where a man is found in possession of a camel 
about se^en months after it strayed away and there 
is no other evidence against him but that of posses- 
sion he ought nob to be called to account for it, 
particularly when he give.s a reasonable explanation of 
how he got hold of it. [p. 661, col. 1.] 

Reg. V. Cooper, 3 C &. K. 318; 16 Jur. 750, followed. 

Where a man ill whose possession stolen property 
is found gives a reasonable account of how he came 
by it, ns by telling tlie name of the person from whom 
he received it (and who is knonm to be a real person), 
it is incumbent on the prosecutor to show that the 
account is false; but if the account given by that 
man is unreasonable or improbable on the face of it, 
it is his duty to establish the truth of his story, [p. 
631, col. 1.] 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the Additional Sessions Judge, Shahpur, 
at Mianwali, dated tbe 17th March 1915, 
varying that of the Magistrate, First Class, 
Khushab, dated the 2nd December 1914, 
convicting the petitioner. 

Mr. Nand Lai, for the Petitioner. 

JUDGMENT.— In this case, the learned 
Chief Judge, after examining the evidence 
on the record, passed on the 5th of June 
1915 the following order; — 

“l am doubtful, of the guilt of the 
petitioner. Notice to District Magistrate. 
Bail may be taken— bond in Rs. 250 with 
two sureties.” 

The case has now come up before me 
f(ir final decision, and after hearing the 
arguments of the learned Counsel for the 
petitioner, I am of opinion that the camel 
found in the possession of the accused 
has been proved to be the property of 
Alu, complainant, and that the only question 
for determination is whether the accused 
acted (iishonestly witliin the meaning of 
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section 403, Indian Penal Code. Now it 

appears that the animal had strayed away 
on the 17th of February 1914 and that 
it was recovered on the 27th September 
1914. Considering the length of time that 
elapsed between the two dates it is difficult 
to say that the possession itself required 
explanation. As observed by Maule, J., in 
Seg. V. Cooper (1); ‘Where a man is found 
in possession of a horse six or seven months 
after its loss and there is no other evidence 
against him but that of possession, he 
ought not to be called to account for it.” 

But, I notice, the accused has offered an 
explanation that he bought the camel from 
Ditta and Gulsher, and he has offered 
some evidence in support of it. It appears 
that he requested the Magistrate to summon 
other witnesses but this request was refused. 
It is obvious that Ditta and Gulsher 
could not be expected to admit that they 
had sold the animal to the petitioner and 
their denial does not weaken the evidence 
produced by the accused. Be that as it 
may, the mere fact that the defence has not 
accounted for possession to the satisfaction 
of the Court, does not raise the presumption 
of the guilty intention which is a sine 
qua non to a conviction under section 403. 
The observations made by a Judge in 
England, which are quoted with approval in 
Tab i V. Queen-Empress (2), are apposite here: 

In cases of this nature you should take it 
as a general principle, that where a man 
in whose possession stolen property is found 
gives a reasonable account of how he came 
by it, as by telling the name of the person 
from whom he received it and who is known 
to be a real person, it is incumbent on the 
prosecutor to show that the account is 
false; but if the account given by the prisoner 
is unreasonable or improbable on the face 

of it, the onus of proving the truth of it lies 
on the prisoner.” 

For the aforesaid reasons, I am of opinion 

that the offence of criminal misappropriation 

has not been made out. I accordingly accept 

the application for revision, and setting 

aside the conviction and sentence I direct 

tiat the accused be released from bis bail 
bond. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 921 of 19J5. 

December 20, 1915. 
Fresent-.—llr. Justice Chitty and 
Mr. Justice Walmsley. 

P. L. CAUSLET — Appellant 

versus 

EMPEROR - Opposite Party. 

Penal Code (Act XLY of 1860), 463, 46i~Forgenj 

—Signing of certificnfes by purchaser of revolvers m 
false name and address, irhclhcr amounts fo forgery— 
‘^midulenthj". 

The signing by a purchaser of revolvers and 
ammunition of certificates, required for the identi- 
fication of the purchaser, in a false name and with a 
false address, amounts to forgery, as the act though 
not dishonest is fraudulent, [p. 662, cols. 1 &, 2.] 

Reg. V. Toshacl-, 1 Den. C. C. 492; Empress v. 
Dhunum Razee, 9 C. 53; 11 C. L. R. 169; 7 In . Jur. 
1P6 and Queen-Empress v. Ahhas All, 25 C. 512; I 0. 
W. N. 255, applied. 

FACTS. — This was an appeal by Phillip 
Lloyd Cansley who had been convicted on 
three counts of forgery under section 465, 
Indian Penal Code, and sentenced by the 
Presidency Magistrate of Calcutta to eight 
months’ rigorous imprisonment on each 
count. The alleged offence consisted in the 
appellant’s purcha.se of revolversandaramuni- 
tion from three gunsmiths and in filling up 
the upper portion of the certificates which 
accompanied the sales with false names and 
addresses. 

The appeal came up for hearing on the 
loth December 1915. 

Mr. Norton with Baba Snnfosh Kiimar Bose, 
for the Appellant, contended that giving a 
false name and address did not constitute an 
offence under .section 463 and section 464, 
Indian Penal Code. One of the ingredients 
of forgery is "criminal intent” which was 
absent. Referred to Archbold, page 473 
&nd Reg. v. Martin (]); Beg. v. Tylney 
(2). It might be that the accused gave a 
false name and addres.s to screen himself 
from any enquiry by the Police or to prevent 
a third person from tracing the revolver to 
his possession; but this did not amount to 
forgery, Vide Mayne’s Criminal Law of India, 
3rd Edition, page 603. There was no 
intention to commit fraud as these sales 


/ V Appeal 

(1) 3 r. & K. 318; 16 Jur. 750. 

( 15P. R. 1891Cr. 


accepted. 


Q) (1879) 5 Q. B. D. 34; 49 L. .T. M. C. 11; 41 L 
T. 531; 28 W. R. 232; 14 Cox. C. C. 375; 44 J. P. 74. 

• (2) 1 Den. C. C. 319; 18 L. J. M. C. 36; 3 Cox. C. C. 
160; 
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would have taken place even if the appellant 
Lad given his true name and address. It 
was not the prosecution case that the appel- 
lant was not entitled to purchase these 
revolvers and ammunition, so whether he 
gave his true name or a false name was 
quite immaterial as regards the question of 
his intention, which was not to defraud any 
body or to cause wrongful gain or wrongful 
loss. 

ifr. Orr (Deputy Legal Keraembrancer), 
for the Crown, argued that the accused 
executed a false document by giving a false 
name and address with the object of obtain- 
ing revolvers and ammunition from the 
firms. The certificates are necessary for the 
identification of the purchaser, and when 
false names and addresses are given the 
object of getting the certificates signed by 
the purchaser is altogether defeated. The 
gunsmiths would not have sold the revolvers 
and ammunition if they believed that the 
purchaser was not giving his true name and 
address. The very fact of his giving a false 
name and address shows his guilty knowledge 
and criminal intent. 

Babu Sdfitosh Kuiiuir Bose, replied. 

C. A. V. 

JUDGMENT. — In tliis case the appellant 

Phillip Lloyd Causley was found guilty on 
three charges under sef’tioti 465, Indian 
Penal Code, and sentenced to two years’ 
rigorous imprisonment, i. c., eight months on 
each cliargo. The appellant is stated in 
the Magistrate’s judgment to be a lad of 
16 or 17 years of age. AVe are told by 
his mother that he is only 15. The appeal 
was admitted on the <(uestion of sentence, 
but has been argued before us also on 
the question of law arising in the case. 
The facts are not in dispute. They are 
fully .set out in the judgment of the 
Magistrate and need not he re-stated here. 
The question is wlietlmr the signing of the 
cerfiiiciites in a false name, ami giving in each 
case anaddress which was rmt his. am-miits 
to forgery on the part nf the appellant. 

It may he that the actinn of the appellant 

was not hli^hniiest”, taking that word in 
the sense ascribed in it by the Indian 
Penal Code, sections and 24. There 
can, liowever, be no donl)t that lie acted 

“fraudulently"’. His intentiouwas umluiilited- 
Jy to deceive both the firms, who .sold him 
these revolvera and ammunifioji, and also 


the Government, which has prescribed the 
formalities to be observed in such sales. 
He must be taken to have known that 
the certificate was required for the identifica- 
tion of the purchaser and the weapons 
purchased. This purpose he deliberately 
defeated by bis action in making out false 
certificates. His acts came directly within 
the definition of forgery as contained in 
sections 463 and 464, Indian Penal Code, 
The cases of Beg. v. Toshack (3), 
Empress v. Dhiinum Razee (4) and (^ueen- 
Empress v. Abbas AU (5) are in point and 
support the view which we take in this case. 
The conviction must, therefore, be upheld. 

With regard to the sentence, we take 
into consideration the extreme youth of the 
appellant. On the other hand the offence 
is a very serious one, and it has been 
aggravated in his case by the fact that 
he has declined to give any information 
regarding the revolvers purchased by him or 
the use to which they have been put. We 
think, however, that he will be suflSciently 
punished if he be kept in Jail for one 
yeir, that is to say, for four months on 
eacli charge, and we reduce the term of 
imprisonment accordingly. 

Gouru'hon npkehh, Sentence reduced. 

(3) 1 Den. C. C. 492; T. k M. 207; 13 Jur. 1011; 4 
Cox C C HS 

(4) 9 U. 53; 1 1 C. L. K. 16 *: 7 Ind. Jur. 190. 

(5) 25 C. 512; 1 U. W.S. 255. 


ALLAHABAD HIGH COURT. 
CitiMiN'AL R:*;vision pEnriON' No. 914 of 1915, 

December 4, 1915. 

Present : — Mr. Justice Piggott. 

JANU BHAR— Applicant 

versus 

EMPEROR— Opposite Pauty. 

Criminal T>ibe^ Act [III of !911), 22. 2i~Trial, 

rcijnlnritij of—Char'jr, frnminj •>/, necessity o/— 
C >ncicti'.>n, Ir.jalily of. 

.Vn uceust*il wiis under the Criminal 

Trib'S Act without friimiiig any oliurge and without 
li'dng iriv ‘11 an opji 'rtaniry for vross oxamining 
the jnoseetition witnesses and wiilio’it any evidence 
tleif lie wa:> a iVLnsterod member of the criminal 
trill 

lil-l, that the neetiscd was ]irejndiccd and liis 
li inl w:i> liad in law. p. ()(’3, co). 2.] 

Dbii.-r AU him.-X charge can be framed against 
an aceii'ed prosecuted imd'r the Criniitial Tribes 
Al t on his mere statement before a Magistrate if 
it >liows tliat lie has no real defeuee and ho can bo 
cimvieted under section 22, if not under section 24 of 
the Act. [p. 063, col. 1.] 
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Criminal revision against an order of the 
Sessions Judge of Benares. 

Mr. Jung Bahadur Lnl^ for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT, — This is an application for 
revision by one Janu Bhar, who has been 
convicted of an offence under section 24 of 
the Cr’minal Tribes Act, III of 1911, and 
whose appeal against his conviction and 
sentence has been dismissed by the Sessions 
Judge. 

As a matter of fact two men Janu and 
Banu were tried together and the irregu- 
larities wliich 1 am about to notice were 
committed at the trial of both of them. I 
propose, however, to distinguish between the 
cases of the two men and to confine my 
interference to the case of Janu. Banu did 
not appeal to the Court of the Sessions 
Judge and the statement made by him in 
t.he Magistrate’s Court shows tliat lie liad 
no real defence. On that statement alone 
it would appear that a charge could have 
been framed and a conviction recorded under 
section 22, if not under section 24, 
of the Criminal Tribes Act, Dealing with 
the matter, therefore, as if Janu had been 
the only person on his trial, 1 note as 
follows. 

The Magistrate took up the case on Ihe 
12th of June 1915, when he recorded 
evidence as to the circumstances under which 
Janu was arrested. He then proceeded to 
examine the accused. He asked him questions 
as to matters which were not in evidence 
against him and which, therefore, could not 
have been put for the purpose of enabling 
the accused to explain any circumstances 
appearing in evidence against him. He 
asked him other questions for instance as 
to his previous convictions, which related to 
matters such as could not legally be put 
in evidence against him in a trial on this 
charge. It is by no means clear to me from 
this examination that it was made clear 
to Janu what was the nature of the offence 
in respect of which I.e was being tried. 
The hearing was then adjourned to the 19th 
of June 1915, on which date formal evidence 
was taken as to the publication of a notice 
regarding the registration of the criminal 
tribe to which Janu belongs. It does not 
.appear that the Magistrate had before him, 


from first to last, anything which could be 
called legal evidence that Janu was a 
registered member of the criminal tribe. 
A conviction was then recorded, no cliarge 
having been framed and no opportunity 
offered to the accused for cross-examining 
the prosecution witnesses as required by 
section 25d of the Code of Criminal Pro- 
cedure. When the appeal was filed by Janu 
and was heard by the learned Sessions Judge, 
it would appear that the attention of that 
Court was directed to the lacuna in the 
prosecution evidence for the learned Sessions 
Judge records that he had examined a 
certain register in order to satisfy himself 
that Janu was, as he puts it, “a registered 
Bhar.” The Sessions record does not show 
how^ tin's register came to he before the 
Sessions Court, mucli less that it was law- 
fully tendered in evidence aiui proved or 
presumed to be genuine. 

On these facts 1 hold that the trial of 
Janu was bad in law. 1 am not prepared to 
say that he was not prejudiced by the circum- 
stances above mentioned. 

I set aside the conviction and sentence 
passed on this accused and direct that he be 
re-tried by a competent Magistrate, 

Conviction set aside: Eedrial ordered. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 288 ob’ 1915, 

November 23, 1915. 

present: — Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Kt. 
PEERU MUHAMMAD LEBBAI- 
CouNTRR-pETiTio.NEU— Petitioner 

V6VSHS 

SWAMINATHA PILLAI— Petitioner — 

Respondent. 

Penal Code (Act XLV of mm), ss. ] 86 , 22i-Run. 

ning aivni/ to avoid arre.d under icarranf of Cii'i! 
Court, whether offence. 

A mere nimiing away of a person not charged 
with any offence, whom an olHciul of a Civil Court 
tries to arrest under a warrant of that Court, docs not 
amount to ohstructir.g a public scivant in the dis- 
charge of his functions within tiio meaning of sec- 
tion 180, Indian Penal Code, nor does it come n itliin 
section 2:'4, Indian Penal Code. ^j). 004. cot. 1.] 

Petition, under section 115 of Act V of 

1908 and section 15 of the Charter Act, 
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praying the High Court to revise the order 
of the Court of the District Munsif of 
Ambasaraudrara, in the course of the pro- 
ceedings in Small Cause Suit No, 1907 of 
1914. 

Mr, K. V. Krishnaswami Aiyar^ for the 
Petitioner. 

Mr. G. Sidney Smthf for the Government. 

JUDGMENT. 

Abdpr Rahim, J. - On the materials placed 
before us, we do not know how it can be 
said that any offence under section 224 or 
section 186, Indian Penal Code, has been 
committed by the petitioner. The Amin 
says that he tried to arrest him under a 
warrant of a Civil Court, but the petitioner 
ran away. That is surely not either obstruct- 
ing a public servant in the discharge of 
his public functions within the meaning 
of section 186, Indian Penal Code, nor does 
it bring the matter within section 22-i, 
Indian Penal Code, which deals with the 
offence of offering resistance or illegal 
obstruction to the lawful apprehension of a 
person for an offence with which he is 
charged. It is not suggested that there 
was an offence charged against the peti- 
tioner. I would set aside the order of 
the District Munsif, dated 23rd March 1915. 

Ayljkg, J.— I agree. There is no basis 
for the District Munsif’s jurisdiction. Process 
service report on the face of it discloses no 
offence. 

Order set aside. 


Held, that tho deposition of tho husband was a 
complaint on which the accused could be convicted 
under section 498 of the Penal Code. [p. 665, col. 1.] 

Criminal revision against an order of the 
Sessions Judge of Eumauri. 

Mr. Hamiltony for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

J U DGMENT. — The accused, Bhawani Uutt, 

has been convicted of an offence under section 
498 of the Indian Penal Code. He pre- 
sented an appeal from his conviction and 
sentence but the appeal was rejected. He 
comes in revision to this Court. The 
grounds he puts in revision are (1) as 
the husband has never made any complaint 
the Courts, by reason of sections 199 and 238 
(3) of the Criminal Procedure Code were 
debarred fr^m taking cognizance of an 
offence under section 498, Indian Penal 
Code, (2) the husband’s petition dated the 
18th May shows that the Court proceedings 
initiated by the Police were continued in 
spite of his desire to the contrary; (3) the 
circumstance that the husband appeared 
as a witness for the prosecution in the 
proceedings under section 3C6, Indian 
Penal Code, cannot be regarded as 
amounting to the institution of a complaint 
of an offence under .section 498, Indian Penal 
Code, nor can his deposition cure the initial 
omission to present a formal complaint 
having special reference to an offence under 
section 498. 


ALLAHABAD HIGH COURT. 

Criminal Rkvision Petition No. 129 up 1915, 

January 19, 1916. 

—Justice Sir (ieorge Knox, Kt. 
BHAWANI DUTT — Applil'ant 

verms 

EMPEROR— Opposite Party. 

Penal Code (.-Id XtV of IRGO), xs. 360, 408-rv.». 
viclion jor adnU(’nj—{)e^,o.-iili(,n — ('i)mi>l(iint. 

An act‘us(Ml-])ers(jn wns Iricd undrr sect ion HPO nf 
the Penal C<»le at the instance of the Police 

Duringthccoiirseof the trial (he husband was ex-' 
ainined and from his deposition it apjiearcd that lie 
wanted the conviction of the accused as lie liad 
committed adultery with his wife; 


There was a further plea but it was not 
argued. On looking to the record 1 find 
that the case brought before the Courts was 
a case in which Bhawani Datt was charged 
with an offence under section 366 of the 
Indian Penal Code. The husband was not 
a complainant; apparently the Police took up 
the case but the liusband appeared as a 
witnes.s. While the case was proceeding 
under section 366 of the Indian Penal Code, 
he gave hi.s evidence on the 6th of July 
1915. In the interim apparently he had 
asked that the proceedings under section 366 
sliould be dropped, but when examined on 
the 6th of July Iieexplained that his action 
in this matter was due to deception prac- 
tised on him by one Ratti Ram. Both 
the Courts below have believed him on this 
point, and I agree with them in their view, 
and hold that the application, whatever 
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its value may be, was an application procured 
by fraud. 

. Now on the 6th of July Bahadur Singh 
in most emphatic terms says that he 
wishes to prosecute the accused. In 
cross-examination he repeats it and says he 
wishes that the accused should be punished. 
It is contended that this statement made 
in the deposition cannot be regarded as a 
complaint and that no case under section 
498 can be entertained unless and until 
there i.s a complaint made by the husband of 
the woman or in his absence by some 
person who had care of the woman on his 
behalf at the time when such offence was 
committed^.^ On turning to section 4 (6) I 
find that “complaint” includes “allegation 
made orally or in writing to a Magistrate, 
with a view to his taking action under this 
Code, that some person, whether known or 
unknown, has committed an offence.” I con- 
sider that the words used by Bahadur Singh 
on the 6th of July fall within the definition of 
complaint” contained in the Code. Autho- 
rities have been cited to me which take an 
opposite view. The case of In the matter of 
Ujjak Bewa (1) is an authority in the 
contrary direction and so to my mind is 
another case oHhis Court, Qneeu-Enipres.^ y, 
Kangla (-j), in which the accused was 

an offence under section 457 
with intent to commit theft. It was proved 
to the satisfaction of the Magistrate that the 
accused did enter the house of complainant 
m order to commit adultery with the 
wife of complainant and the conviction was a 
conviction for having entered the complain- 
ant’s house in order to commit adultery. 

The learned Judge of this Court refused to 
interfere. 

The present case is one in which I think 
I ought not to interfere. 1 have not the 
least doubt that the husband did intend 
that the accused should be prosecuted for 
an offence under section 498 and that he 
ipade an allegation before the Magistrate 
that the offence should be inquired into. 

l am not prepared to exercise my 
revisional powers and I dismiss the appli- 
cation. 


(1) 1 C. L. R. 523. 
(2; 23 A. »2. 


Application dimmed. 


MADRAS HIGH COURT. 

Criminal Appeal No. 605 of 1915. 
December 15, 1915. 

Present:— Ur, Justice Abdur Rahim and 
Mr. Justice Phillips. 

In re MADU CHINNAGI REDDI and 

OTHERS— Prisoners— Appellants. 

Penal Code (Act XLV of ]8Q0J, ss. 467, 471— Coh. 
vidion both for foiying document and Jor using it as 
genuine, u'hefher illegal— Entries in account boohs 
proved to he in handirrHiny of deceased person-Boohs 
not proved to he kept in regular course of business 
Objection as to adinissibilitij, iclien to he taken. 

When a person is convicted under section 467 
fiuliau Penal Code, for liaviiig forged a promissory 
note, i\ further conviction and sentence under section 
471 for using that note as genuine is not illegal 
in the course of the same trial, [p. 667, col. l.J 

Qnecn-Empress V. Emrao Lnl, i3A. 84, dissented 
from. 

Where entries in certain books of account are proved 
to be in the liandwriting of a person since deceased 
any objection to tlieir admissibility on the ground 
that they were not proved to have been kept in the 
regular course of business, ought to be taken at thn 
time of the trial, [p. 666, col. 2.] 

Appeal against the order of the Court of 
Session of tlie North Arcofc Division, in Case 
No. oS of the Calendar for 1915. 

Jlessrs. W. Barton and B. N, V, Deva fnr 
tlip Appellant. * 

The Public Prosecutor, for the Government. 

JUDGMENT. 

Ardur Rahim, J.— The first accused has 
been convicted under sections 467 and 47J 
Indian Penal Code, and sentenced to threeyears* 
rigorous imprisonment and the 2nd and 
3rd ^ accused have been convicted under 
section 467, Indian Penal Code, and sentenced 
to one year’s rigorous imprisonment each 
The document said to have been forged and 
used as genuine is Exhibit J in the case. Ifc 
isa promissory note which purports to have 
been executed on the 3rd October 1909for the 
sum of Rs. 260. The alleged executant 
of the note is one Meda Lakshmayya, who 
died on the 8th September 1911 leaving as 
his heirs two minor son.s. On his death the 

1st accused instituted a suit in the Court of 

the District Munsif on the 21st November 
1 Jll claiming a sum of Rs. 460 with interest 
on the basis of the promissory note. Exhibit 
J purports to be attested by accused Nos 2 
and 3 who do not deny the same. They admit 
that they attested it. Their defence, as 
also that of the 1st accused, is that 
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it is a genuine document executed by 
Meda Lakshmayya. This Exhibit J recites 
another promissory note, Exhibit K3, which 
is for Rs. 200, and that purports to have been 
executed in 1906. That promissory note is 
also alleged to be a forged docuuieiit. It 
appears that the 1st accused and Meda 
Lakshmayya had dealings with each other, 
that the 1st accused cultivated the land 
belonging to Meda Lakshmayya and that 
Meda Lakshmayya borrowed a sum of 
Rs. 200 in 1903 on a promissory note, 
Exhibit Kl. 

The case of the prosecution is that the 
parties did not settle their accounts until 
some time in 1911. not long before the death 
of Meda Lakshmayya, and that in that settle- 
ment of account Rs. 60 was found due tu the 
1st accused and a promissory note was 
executed on 25th July 1911, 

The promissory note, Exhibit K3, bears a 
unified stamp and the evidence adduced on 
behalf of the prosecution conclusively shows 
that such a stamp was not available in the 
Presidency and probably in no other province 
in India on that date, it came into vogue 
in this Presidency some months afterwards. 
That is a fact which requires explanation and 
the explanation given by the 1st accused is 
that as a matter of fact the account was 
settled between him and iMeda Lak.slimayya 
on the date which Exliihit K3 bears, that 

as no stamp was available in the village of 
the 1st accused where the note was written, 
the executant went away to his own village 
promising to put a stamp on it afterwards 
and to exenite if, that as a matter of fact in 
Fongal 1907 Meda Lakshmayya executed 
that note, an unified stamp which was then 
procured being allixed at the time. It is, how- 
ever, pointed out by the learned Sessions 
Judge that this was nut tlie explanation 
which was put forward liy the I.^t accuscl at 
the time the application fnr saiicfi.ni was 
made by P. No. 5, who is the brother of the 
deceased Meda liakshnuiyya. It .‘^eems to 
me extremely unlikely that no stamp was 
available at the time the promissory note 
Exhibit K3 was written. There was 
a stamp-vendor about two or three miles frion 
the village of the 1st accused and there was 
also a stamp-vendor in tlie village of the 
deceased Meda Lakshmayya. Then if the 


accused’s explanation was true, it is in- 
conceivable that it should not have been 
put forward at the earliest stage. On the 
other hand in his answer to the petition for 
sanction, the Ist accused suggests that as 
a matter of fact the unified stamp was 
available on the date on which Exhibit 
K3 was written and that as a matter of 
fact it was affixed on that date. That 
circumstance alone would be sufficient to 
show that Exhibit K3 is a false document. 
If Exhibit K3 is false it cannot be argued 
that Exhibit J could be genuine. Besides 
this fact there is also evidence to show 
that there was a settlement of account 
between the Ist accused and Meda Laksh- 
mayya on the 25th July 1911. This is 
spoken to by P. W. No. 5, who is a respect- 
able trader wlu»knew both tlie parties mid 
who has been believed by the learned 
Se.'^sions Judge and is supported by the 
account produced on behalf of the pro- 
secution. The entries in those accounts so 
far as they relate to this transaction are in 
the handwriting of Meda Lakshmayya and 
unless they are forged, they entirely bear 
out the case of the prosecution. The Ist 
accused denies that there was any pro- 
missory note executed on the 25th July 
1911 and the learned Counsel who appeared 
for him and the other accused before us 
las strenuously argued that the accounts, 
Exhibits M and N, have not been kept in 
the regular course of business. There is 
considerable evidence to show that the 
entries in question are in the handwriting 
of Meda Lakshmayya. P. W. No. 5, bis 
brother, in the examination-iii-chief, said 
that he was present when the transaction 
took place and that the entries were made 
in his presence. It is pointed out to us 
that this witness stated before the District 
Munsif that he did not know very much of 
the accounts. In a matter like this where 
entries in certain hooks of account are 
proved to be in the handwriting of a 
person since deceased, any objection to 
tiieir admissibility on the ground that 
they were not proved to have been 
kept in the regular course of business 
ought to be taken at the time of the trial. 
If the objection were then taken the 
mutter could have been very easily rectified 
by formal evidence being given that they 
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were kept in the regular course of 
business. 

As regards the question whether those 
accounts are genuine or not, there can be 
no doubt whatever of their genuineness. It 
la inconceivable that Meda Labhmayya 
m whom the 1st accused admittedly placed 
much confidence should have made false 
entries in anticipation of the present suit 
being instituted by the 1st accused. There 
IS nothing whatever in the evidence to 
suggest that Meda Lakshmayya would 
have been guilty of such a conduct. Unless 

there was some good reason for making 
such a supposition, we cannot hold that 
the entries showing a settlement of 
account in 1911 are not genuine. It is 
also argued by Mr. Barton that though 
his client did cultivate the land for twelve 
years prior to suit, he had nothing to do 

r/p w'T o'®"- evidence 

P. W, No. .3 to show that as a matter 
of fact he did cultivate the land for 
twelve years before the institution of this 
case On the other hand, the accused lias 
ated some witnesses to prove his allegation. 
The most important of tlio.se witnesse.s is 
he karnam,^ D. W. No. 1. But as the 
learned^ Sessions Judge pertinently points 
out, It IS impossible that this man should 
have known whether the Ist accu.sed 
did cultivate the land or not. I think 
that fact. IS clearly made out. Upon the.se 
facts there can be no doubt that Exhibit 
J IS a false document. The 1st accused 

467 and 471 and sentenced altogether for 
three pars rigorous imprisonment. Jt is 
argued that if he was a forger and if he is 
rightly convicted of forgery, he could not at 
the same time be convicted of the offence 
of using that forged document. In .support 
of tlii.s contention reliance Is placed on a 
ruling, Queen-Empress v. Vmrao Lai (3) 
That ruling does seem to bear out the 
contention of the learned Counsel for the 
accused, hut I am unable to agree with 
the learned Judge's interpretation of 
section 471. Mr. Justice Aikman says 
at page 8o of the report that the words 
m section 171 shall be punished in 
the same manner as if he had forged such 


a document,” point to the conclusion that 
the section applies only to the case of 
persons other than the forger himself, ll^ith 
all re,spect to the learned Judge it does 
lot .seem .o me that those words bear that 
interpretation. Those words only mean 
that punishment will be the same as for 
an offence of forgery under the section 
previously mentioned. The Legislature 
might have a.sed a different language hut I 
do not think the langnage which fa’s hetn 

iTve Stated."' I 

As regards the case of the 2nd and 3rd 
accused they are relations of the 1st accu,sed 
they knew both the parties and there can 
be no doubt that since Exhibit J which is 

attested by them is a fahe document, they 
uere parties to the conspiracy. The convic' 

tions and the sentences mu-st be upheld and 

the appeal dismissed. 

Phillip.'?, J. — I agree. 

Convicfms ami seii/euces 


ALLAHABAD HIGH COURT 

OiiUiiNAL Revision No. 711 of 19i'o 

December 21 , 1915 

Prcxeuj: Justice Sir P. 0. Banerji, Kt. 

6ARJU AND another— Applicants 

rersf/s 

EMPEROR — Opposite PAHTr 

Pef/alCode (Act XL V of ih 60 ) s syqj^r 
andcutdoioi hy accused^Upff 
Corf. Uri 

'Miei'o on order under sectinn ^ 

of Ciimiiml Procedure was made i,,' fa/o,ir®of^tl‘''’ 
coniplainaut, Lot as a matter of fact u c ' f 

been ifown by tlie accused: ciop.v liad 

accused, the eulrinrilmvn'oi" the!e^Z 7 s^^ 

eould^uot constitute ,1,0 ollcocc of „,e,‘ . 


(3) 23 A, 84. 


Mr. Malcun snn, for the Crown 

JLDGMEAT.-The two accused in • 

.c.Tse have heen convicted of theft of certain 
crops. Ihe allegation of the comnlni * 

wa,s that the crops were sown by him fud 

hat the accused had wrongfully cut them. 
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The learned Sessions Jadge has found that 
the crops were not sown by the complainant, 
Mahabir, and that they were sown by the 
accused. Under this circumstance the crops 
being the property of the accused, the 
cutting down of these crops by them could 
not constitute the offence of theft. The 
learned Sessions Judge thinks that because 
an order was made in favour of Mahabir 
under section 145 of the Code of Criminal 
Procedure, he most be deemed to have been 
in possession of the crops. This view is 
not, in my opinion, correct. Besides even 
if he be deemed to have been in possession 
of the fields he was clearly not in posses- 
sion cf the crops and, therefore, the accused 
were not guilty of the offence of theft. 
I accordingly set aside the conviction of the 
accused, acquit them of the offence of which 
they were convicted and direct that the 
fines, if paid, be refunded. As the sentence 
of imprisonment passed on Sarju has 
already been served out, no order of release 
is called for. 

Conviiiion set aside. 


MADRAS HIGH COURT. 
CuiMiNAO RKVisiOJt Case No. 394 up 1915. 
Criminal Revision Petition No. 315 

OE 1915. 

December 22, 1915, 

Present: - Mr. Justice Srinivasa Aiyangar. 

A. P. T. VDDRABHADRA PILLAI- 
A. Party— Petitioner 
rcrsus 

A. P. T. SUUNMUGAM PILLAI- 
H. Party— Resronoent. 

Criminal I’l'in'eihiir I'mli- {Act I I'j LSiiS), 145 — 
Joint nj i>roi>rilij m lUrjoiin- 

jurisdiction oj. 

Where both parlies to u iHspnto n-lalitiir to iinniovo- 
able property are foinul to be iti joint pos^es^i(Hl 

tiiereoF, a Maf(istrate has no jiirisilietioii to is.suo an 
oriler iHuler section 145 of the Code of Criminal 
Procedure, prohibiting either the one party cr the 
other from disturlunjr tlie posseashni of tim other till 
evicted in due course ot law, 

Tariijiin Itilu'cv. Arimntldl ri, |4 C. W. 42C; 
Kandasnmi v. ynniiinnn As.iri, 2d Ind. Cas, 0-1-1; 
16 Cr. 1. J. 52; 2 {>. \V. followed. 

Petition, under sections 43 j and 439 of tlie 
Code of Criminal Procedure, 1898, and sec- 


tion 15 of the Charter Act, praying the 
High Court to revise the order of the Court 
of the Sub-Divisional Magistrate of 
Namakal Division, in Miscellaneous Case 
No. 3 of 1915. 

Mr. T. B, Bamachandra AtyaVt for tie Peti- 
tioner. 

Messrs. T. Bangachanar and 8. Varada- 
chanaVt for the Respondent, 

Mr. P. B. Grant, for Acting Public Prose- 
cutor, for the Crown. 

ORDER.— The Magistrate in this case has 
found that as regards the villages of 
Sithambur and Bomraanapolliem, Veera- 
badra Pillai and Shanmugam Pillai, the 
two parties to the dispute, wre jointly. in 
possession. On that finding he was not 
entitled to issue any order under section 145 
of the Criminal Procedure Code, directing 
either the one party or the other, from 
disturbing the po.ssession of the other till 
evicted in due course of law. It was so 
held in Tarnjan Bibee v. Asamuddi Bepari 
(1), and it has been followed in this Court 
by Mr. Justice Sadasiva Aiyar in the case 
reported as Kandasami Asari v. Narayana 
Asari ( 2 ), Unfortunately the exact order 
issued by the Magistrate is not before me. 
If, as a matter of fact, he has issued any 
order with regard to these two villages, that 
will have to be cancelled. The remainder 
of the order was within the jurisdiction of 
the Magistrate to pass and Mr. T. Jl. Rama- 
chandra Aiyar has not convinced me that 
I have jurisdiction to interfere whatever 
errors might have been committed by the 
Magistrate in arriving at the conclusion 
which be did. There will be no costs on 
either side. 

Petition dimmed. 

(1) 4C. W.K.426. 

12) 26 liul. Cas. 644; 2 L, W. 107j 16 Cr. L J. 62. 
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mu JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Bail Application No. 2i op 1915, 

August 2, 1915. 

Present:— Mr. Pratt, J, C. 

FAIZ MUHAMMAD — Ap^^ucant 

versus 

E M PEROR — Opponent. 

Criminal Procedure Code {Act To/ 1898), ss. 107, 114 
— IFan-ani of arrest issued under s. 

Accused^ rights of—Jurisdicfmi. 

A Magistrate has no jurisdictiou to refuse bail to 
a person arrested under section 114, Criminal Pro- 

cedure Code, against whom proceedings have been 
taken under section 107 of the same Code. 

Chidambaram Pillai v. Emperor, 31 M. 316, '3 M. L. 
T. 311; 7 Cr. L. J. 360, followed. 

Narainasaiumy Naichn v. Emperor, 15 Lid. Cas 
79; (1912) M. W. N. 169; 11 M. L. T. 253; 22 M. L. 
J. 357; 13 Cr. L. J. 447; 36 474, distinguished. 


NASIRSBAH V. EMPEROR. 

But these conditions are not fulfilled 
in the present case. The accused was not 
arrested by a Subordinate Magistrate under 
section 107 (3), nor was he sent by such 
Magistrate to the Sub-Divisional Magistrate 
under section 107 (4‘). The accused was 
arrested under a warrant under section 114 
and the Magistrate had no jurisdiction 
to refuse bail. This was so decided by 
a Full Bench of the Madras High Court 
in the case of Chiddavibaram Pillai v. 
Emperor (2). 

I accordingly direct the accused to be 

released on bail on his own bond in a sum 

of Rs. 500 with two sureties for Rs. 250 

each, to appear when called upon in the 

Court of the Sub-Divisional Magistrate, 
Tatta, 

Bail allowed. 


Application against the order of the Sub- (2) 3l M. 315; 3 M. L. T. 311; 7 Cr. L. J 360 
Divisional Magistrate, Tatta, refusing bail. 

Mr. Rewackand Yassanmal, for the Ap- 
plicant. 

Mr. Raymand, Public Prosecutor, for 
the Crown. 

JUDGMEMT.— The.se proceedings against 

the applicant were b&sed on an information 
filed before the Sub-Divisional Magistrate, 

Tatta, under section 107, Criminal Procedure 

Code. 


The Magistrate made an order under 

section 112, Criminal Procedure Code, requir- 
ing the accused to show cause why he 
should not be ordered to execute a bond 
for keeping the peace and at the same 
time issued a warrant under the proviso of 
section 114, Criminal Procedure Code, for 
the arrest of the accused and his pro- 
duction before the Court. The accused was 
arrested and brought up before the Magis- 
trate on the 14th of July and the Magis- 
trate then refused to enlarge the accused 
on bail and justified his refusal by refer- 
ence to the case of Earainasawmy Naicken 
V. Emperor (i). 

That case is, however, based on section 
107 (4) and it decides that when the 
conditions of section 107 (4) are fulfilled, 
the Magistrate has jurisdiction to detain 
in custody the accused until the completion 
of the inquiry. 

(1) 15 Ind. Cas. 79; 36 M. 474; (1912) M. W N 
169; 11 M. L. T. 253; 22 M. L. J. 357; 13 Cr. L. J. 447.' 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 117 ok 1915. 
September 23, 1915. 

Present: -llv. Pratt, J. C., and 
Mr. Boyd, A. J. C. 
NASIRSHAH — Applicant 


versus 


EMPEROR — Opponent. 

Criminal Procedure Code (Act V of 1898) 
Sanctioning prosecution of witness for perjuru 
trial, propriety of. 


s. 476- 

pendinij 
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Although proceedings under section 476, Criminal 
Procedure Code, against a witness for giving false 
evidence ought not to be taken until the close of the 
trial, as such action is eminently calculated to 
intimidate subsequent witnesses and defeat the object 
of the trial; yet this is a consideration which affects 
the accused under trial, and not a witness. 

Reg. V. Kaskinath Dinkar, 8 B. H. C. R. 126 Cr., 
referred to. 

Application against the order of the Resi* 
dent Magistrate, Naushero. 

Mr. F, J, De Vertenil^ for the Applicant. 

Mr. E. Raymond (Public Prosecutor for 
Sind), for the Crown. 

JUDGMEN'T.— This is an application to 
revise an order pas.sed by the Resident 
Magistrate, Naushero, under section 476, 
Criminal Procedure Code, directing the 
prosecution of the applicant for an offence 
under section 193, Indian Penal Code. 

The applicant had acted as an arbitrator 
between certain parties and he said in his 
evidence that the parties did not agree to 
his arbitration. The Magistrate thinking 
that this evidence was false directed his 
prosecution. 

Mr. De Verteuil urges that the evidence 
was based on the recollection of the appli- 
cant, and if his recollection was incorrect, 
the applicant has not committed the offence 
of deliberately giving false evidence. 

We do not wish to express an opinion on 
this defence but would only point out that 
prma /ac/e there is no ground to set aside 
the Magistrate’s order, because the appli- 
cant’s recollection is not supported by the 
note made by himself at the time and two 
witnesses [sardas and Dhanurnal had told 
the Magistrate tliat the account given by the 
applicant was not true. 

It is no doubt true that tlio Magistrate 
ought not to have taken proceedings under 
section 476, Criminal Procedure Code, until 
the close of the trini. The reason is tint 
pointed out in the ca.se of h'fg. v. Knshiuofli 
Dinkar (1) that such action is eminently 
calculated to intitiiidate .subsufinent witnesses 
and defeat tlie object of the trial. Hut 
that is a consideration wliich affects tlie 
accused under trial and not the applicant. 

Mr. De V^'erteuil urges timt it might have 
affected the applicant, because it is possible 


[IMS 

that other witnesses might have given 
evidence to .support the applicant. But that 
is a mere speculation and even if there ig 
any ground for it, it is open to the applicant 
to call these witnesses in his defence at hig 
trial. 

We see no reason to interfere and reject 
this application. 


Application rejected. 

(J) 8 B. H. C. R. 126 Cr. 


MADRAS HIGH COURT. 
Criminal Appeal No. 673 of 1915. 
Criminal Revision Case No. 793 of 1915, 
(Taken up No. 65 of 1915.) 

January 10, 1916. 

Prea’e/ff:— Ju^,tice Sir William Ayling, Kt., 
and Mr. Justice Napier. 

In re KAYAMBU TEVAN-Prisoner- . 

Appellant. 

Penal Cutfc (Ai't XLV of 1860^, 5. 300, e/cept. 3 
— Piiicla iincd ofender )n u rdcring Police Official 
ti ijiiiy to him—PnlUcation of proclamation not 
jo-tnrd -Criminnl Procedure Code McM'o/ 1898), s. 
b7 ('S)'—l'ailiire to filc 4iileinent, efjeetif. 

A proclaiiiiod was tried for murderiDg 

a Police Ollicer tiying to arrest him. The prosecu- 
tion tailed either to tile the statement referred to 
ill clause 3, section 87, of the Criminal Procedure 
Code or to adduce any other evidence of publication: 

Held that the neensed was entitled to the benetit 
of excejilioii 2 to section 300, Indian Penal Code, 
ainl «a.s guilty of cul[ialile liomicide not amounting 

loiinnd'r. ji. Ijri.cul. i.J 
Appeal against the order of the Court of 

of the Madura Division in Case No. 
4:* of the Calendar f n- 1915 and case 
taken up for enliancement. 

Mr. M. H. If, kiin, for the defence, under 
G. 0., dateil 17tli December 1SS4, No. 3273, 

J ndirial, 

ilie Public Prosecutor, for the Government. 
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DHANI BUX I*. EMPEROR. 

JUDGMENT.— It is not contested that 

accased caused the death of deceased San* 
karanarayana Pillai by stabbing him under 
the shoulder blade, severing two ribs and pene* 
trating the pleural cavity. The nature of 
the injury fully justifies the inference that 
accused intended to cause either death or such 
bodily injury as was likely to cause death, 
and we do not understand why the Sessions 
Judge convicted accused only under the 
second clause of section 304, Indian Penal 
Code. 

The main contention of appellant’s Counsel 
is that he is entitled to the benefit of sec- 
tion 100, Indian Penal Code, but we can 
find no ground for holding that the ap- 
pellant was under any apprehension of death 
or grievous hurt; and we have no hesitation 
in rejecting this plea. 

The Sessions Judge has applied exception 1 
to section 300 in accused’s favour; but, in 
our opinion, the more appropriate clause is 
exception 2. ]f there were legal evidence 
(which there is not) that accused had been 
duly proclaimed under section 87, Criminal 
Procedure Code, it would be a question 
whether it might not be inferred that the 
accused knew that the men who seized him 
were acting under the law. In that case, 
the offence must he viewed as murder (section 
302, Indian Penal Code). The prosecution 
has, however, omitted to file the statement 
referred to in clause (3) of section 87 or 
to adduce other evidence of publication; and 
we must take it that this is not proved. 
In such circumstances accused might be 
entitled -to the benefit of exception 2 to 
section 300, though we are unable to accept 
the contention of his Counsel that the sen- 
tence is in any way severe. 

^ We confirm the conviction and sentence and 
dismiss the appeal. 

Conviction affirmeJ', Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 68 op 1915. 
September 16, 1915, 
Present-.^Ur, Pratt, J. C., and 
Mr. Crouch, A. J. C. 

DHANI BUX— Appellant 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of mO), 8. S4^Insanify^ 
Cnmiunl liability, exemption from^Test. 

Under section 84 of the Indian Penal Code it is not 
every mental derangement that exempts an accused 
pei son from criminal responsibility for his acts, but 
that derangement must be shown to be one which 
impairs the cognitive faculties of the accused, i.e. 

the faculty of understanding the nature of his act in 
its bearing on the victim or in relation to liimself i e 
his own responsibility for it. [p, 672, col. 1.] ' ’’ 

Queen-Empress v. Ruder Nasyer Shah, 23 C. 604 re- 
ferred to. 

Appeal against the decision of the 
Sessions Judge, Larkana. 

Mr. Gopahlas Ghurbamal, for the Appellant. 

Mr. E, Bayniond (Public Prosecutor for 
Sind), for the Crown. 

JUDGMENT.— The accused made a 

brutal^ and sudden attack upon his wife, 
Khairi. He pursued her out of her house 
into the road and then cut her down from 
behind with an axe, causing her death. 

These facts are admitted and the defence 
raised is that of insanity. 

As to this the Sessions Judge found 
that the accused thougl] mad was not 
entitled to the benefit of the exception 
under section 84, Indian Penal Code 
We are not able to follow the line of 
reasoning by which the Judge arrives at 
this conclusion, for we do not understand 
in what sense he u.ses the word delirium- 
but it is quite clear that this conclusion’ 

IS correct. 

The evidence of insanity is that the 
accused 15 or 20 days before this crime 
had suffered from fever, that the Hakim 
who treated him was of opinion that his 
mind \v:,> affected by a di.sease which he 
called ■maKm”and that after his recovery 
the accused behaved in an eccentric 
manner. He used to abuse his friends 

and would climb trees and sit there 
until brought down. 

These facta are admitted and do indicate 
mental derangement, but it is not every 
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mental derangement that exempts an accused 
person from criminal responsibility for 
his acts. This was pointed oat in the 
case of Queen-Empress v. Kader Nasyer Shah 
(1). It was said there that an affection 
of the will or emotion subjecting the offender 
to insane impulses is no excuse and that 
though there may be a mental derangement 
of some sort, that derangement must be 
shown to be a derangement which impairs 
the cognitive faculties of the accused 
{.e. the faculty of understanding the nature 
of the act that he has committed. 


cognitive faenlties. He ulteMed to kill his 
wife; he^knew- that he was killing her 
and he XpewjJhaVhe. i^as 'doing something 
wj’ong and ^ontraj^y to. law. ■ . 

We, therefore, confirm the conviction and‘ 
sentence add’ dismiss this appeal. 

Appeal disrhmed. 


This is the rule embodied in section 84, 
Indian Penal Code, which lays down two and 
only two tests, viz., that (1) by reason of un- 
soundness of mind the accused is incapable yf 
knowing the nature of the act; (2) or that 
for the same reason he is incapable of know- 
ing that what he is doing is either wrong or 
contrary to law. The first incapacity refers to 
the accused’s inability to understand the act 
in its bearing on the victim and the 
second is the inability to understand the 
act in relation to himself, i.e., liis own 
responsibility for it. It is only when 
the mental unsouudness leads to this 
form of incapacity that the accused is 
entitled to the exception accorded by section 
84, Indian Penal Code. 

Now as to the first incapacity, the 
accused did understand the nature of the 
act as it affected the deceased. On tliis 
point it is significant that the accused had 
prior to this crime suspected his wife of 
..ity. This delu.sioii had been rankling 
ill his mind prior to the commission of the 
act and it leads to tlie inference that lie 
knew what he wa.s doing and that he 
killed his wife intentionally because he 
wished to piudsh her for lu-r iufidtdity. 
As to the scroti'l incapacity it is also 
clear that accused was aware of his res- 
ponsibility. After the crime lie said 1 
am hehosk", and told the Head Con.stahle 
that he knew notiiing aliout the offence 
and that the axe was not his. Wliat do 
these statements indicate except that tl.e 
accused was conscious that he wa.s to blame? 
We think, tlierefore, tliat although the 
mind of the accused was deranged, it wa.s 
not a derangement that affected his 


MADRAS HIGH COURT. 

CRiiiisAL Appeal No. 663 ok 1915. 

December 7, 1915. 

Present: — Mr. Justice Abdur Rabim and 
Justice Sir William Ayling, Kt., 

In re BLAMBOYIL KUTTASHERl 
AHAMAD— Prisonkr — Appellant. 

(XI of 187Bj, s. 20-ifcari/ sentence, 

propriety of. 

Where an accused was convicted of an offence 
under section 20 of the Anns Act and sentenced 
to three years’ rigorous imprisonment and no special 
grounds were mentioned in tlie judgment for impos* 
ing such a heavy sentence: 

Uehl, that having regard to the circumstances of 
the case tlie sentence was very heavy and ought to 
be reduced. 

Appeal against the order of the Court of 
Session of the South Malabar Division, in 
Case Nc, 71 of the Calendar for 1915. 

Mr. M. H. Hakim, iov the Government. 

JUDGMENT.- The gun which is the sub- 
ject of tlie charge in this case was found 
concealed in the house of the accused, when it 
was being searched by the Police in connection 
with a case of dacoity. The accused has been 
convicted under section 20 of the Indian Arms 
Act, Xf of 1878, and the facts show that the 
offence is made out. He has been sentenced 
to three years’ rigorous imprisonment. No 
special grounds are mentioned in the judg- 
ment for imposing such a lieavy sentence. 
Having regard to the circumstances of the 
case we reduce the sentence to three months’ 
rigorous impri.sonment. 

Appeal fdlnrct'r, Sentence red need,* 


( 1 ) 23 c, m. 
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MADRAS HIGH COURT. 

CBiMisiL RevisiOx Case No. 5.31 of 1916. 

(CfUSItNAL'REVlJilO.V PfiTIT.'OAN No, 425 ^ 

OK 1915.) - 

November 2?, 1915. 

Present'.— Mv. Justice Abdur Rahim and 
Justice Sir William Ayling, Kt. 

In re KOl'A APPADU and others — 
Acccsed No.s, 1, 2, 4 and 5— 

PfiTITIONBRS, 

Penal C<dv {Act XLV of ISfO), 379-r/.ert of 
crops-Lund, actual possession of, by complainant 
necessary^Onler directing comilainant to he put in 
possession, icketlier sui^cient. 

All accused was convicted for having stolen crons 
growing on a certain laiid alleged to be the property 
of the complainant. In a previous case, between the 
parties concerning the same hind, an order directing 
that the complainant be put in po.ssession of the land 
was passed but it was never executed; 

Zfc/d that before conviction it must be found who 

was actually m possession of the land on the date of 
the offence and that because there was that order 
in the preAuous case it could nob be presumed as 
a niattcr of law that the complahiant continued 

col 2 J ihe crops, [p. 673, 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Sessions Court of Godavari, in Crimi- 
nal Appeals Nos. 20 and 21 of 1915, pre- 
ferred against that of the Court of the 
bub-Divisional Magistrate of Rajahmuiidry 
in Calendar Case No. 167 of 1914. 

1 ACTS. — The complainant and the aceus- 

1 *®‘’®'’*sclaiminH under the same 

Jandlord. The former held under a lease ■ 
which had e.vpiiedand the latter claimed 
under a new lease. In a previous complaint 
by the former, the latter was convicted and 
an order was passed directing tlist the com- 
plainant be put in possession, liut no ap- 
plication was made by the complainant to 
execute the order. The accused again cut 
the crops on the land. A complaint of 

thett was made by the complainant against 

the accused and the Magistrate convicted the 
latter for the offence of theft, on the ground 
that an order for pussession in favour of 
the complainant was equivalent to bis actual 
possession. The Sessions Judge, on appeal, 
conhrmed the conviction and the present 
revision petition is against that judgment. 

Mr. G. Veuiatarainiid, for the Petitioners. 

The Public Piti^etuto'r,foi’thGGbvErnnieut 

^3 


ORDER. 

Abdur Rahim, J.— In this case the ac- 
cused persons have been convicted under 
sections 143 and 379 and 149, Indian Penal 
Ude, and sentenced to six months’ rigorous 
imprisonment each. Both the Joint 
Magistrate, who originally tried the case, 
and the Sessions Judge, who heard the appeal 
have not considered the evidence as regards 
actual possession of the land and the crops 
with respect to which the offences are al- 
leged to have been committed. They have 
apparently proceeded on the effect of the 
order made in a previous case between the 
parties. In that case, the present accused 
or some of them were charged by the com- 
plainant s party with offences committed 
in respect of the land and the Sub- 
Magistrate who heard that case ordered in 

“ u Jand" in dispute 

shall be put in possession of prosecution 
witness No. I ’’ The Snb-Magistrate was 
examined in this case and he says in his 
evidence that he did not take steps to exe- 
cute the order because there was no writ- 
ten application. The Sessions Judge who 
heard the appeal seems to be of opinion 
that because there was that order in the 
previous ease, it must be presumed as a 
matter of law that the complainant’s party 
continued to he in pos-sassion and sowed the 
crops with re, spect to which the offence is 

alleged to have been committed. He is en 
tmely wrong. There is evidence both on 
the side of the prosecutun and the defence a.s 
to Uie actual pos.session of the land. The com. 
plainants party allege tiiey are in actual nos- 
se,ssion. Onthe other hand so does the defence 

and that was the real point to he considered 
... the ca,se. Even ,f the Sub-Magistrate 
intended to actually put the complainants 
party m po.s.se.s.siun at the time he passed the 
judgment. It might be that in spite of that 
order the defence wa.s In po.sses,sioii. Or it 
might he that tlie prosecution was actually 
in po.s.session throughout. The previous order 
as suggested by the Public Prosecutor, might 
merely have meant to be a formal one. I du 
not espress any opinion on the point There 
IS actual evidence. There is the fact of 
the order being made and this evidence has 
to be considered in order to arrive at the 
hnding as to who was actually in possession 
and who .sowed the Drops, I .Miould, tliw'^;. 
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fore, set aside the order of the Sessions 
Judge and ask him to restore the appeal 
lo his file and re-hear it in the light of the 
obseivatioDS which I have made. 

Ayling, J.— I agree. 

Petition allowed. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Miscellaneous Application No. 44 of 

1915. 

August 30, 1915. 

Present: — Mr. Saunders, J. C. 

nga SANCHEIN- 

Applicant 

versus 

SO OKARAM and another— Respondents._ 

Criinimd ri-occdnre Code (ic^ V of 1898), 195, 

AZOSanction to ptwcCHfc^Ayptication, if neces- 
wfct/— Du^!/ of C'on-f to exercise due care—yotice to 
accused, lohdhcr neressanj— Order under s. AIQ—Hi'jh 
Court’s poiecr of interference - CiiH Vroccdurc Cede 
( Icf V^>/ 1908), .s. 115. 

A High Coui-t cannot interfere umler section 439 of 
tlie Criminal Procedure Code with the proceedings of 
a Civil Court taken under section 476 of tlic Code, as 
section 439 must be read with section 4^5 and the 
power of revision is expressly confined to the records 
of inferior Criminal Courts, [p. 675, col. 2.] 

Hur Pruml Dus v. Emperor, 19 hid. Cu». 197; 1" C. 
I, J. 245; U Cr. L. J. 197; 17 C. W. N. 647; 40 C. 

477, followed. 

An order passed Ijy a District Judge uuder section 
476 of the Criminal Procedure Code can only be 
interfered with by a High Court in the exercise 
of its civil jurisdiction under the provisions of 
section 115 of the Civil Procedure Code. [p. 675, col. 

The Code of Criminal Procedure does not con- 
template a Court or public servant gi^irlg sanction 
for prosecution where no application for sanction has 
been made, [p.675, c 'l. l.J 

The authority given by soclion 195 (5) of tlio 
Criminal Procedure Code to a C'-int taking coLoii- 
/,unce of a case to frame a charge of any (dfeiiec 
referred to in that section, when sanelion is given in 
respect of it, iloes not retie\e tiio Court of thu 
necessity to exercise due care and coiisidcratiuii be- 
fore it orders a criminal prosecution. ' p. 676, col. 

Sanction to prosecute may bu granted without the 
issue of a notice and is nut vitiated by llm uL.senco 
of such notice; but notice should ordimirily be i>vnr(l 
and in a case of non-aftendance, where a pt-r-'ni may 
be prevented from attending by illness or .any o'.ln-r 
Mutficient cause. i( is (|»*«ii^ible that notice stiniihl 
issue, ■ p. 676, col. I . 


Mr. Dutt, for the Applicant. 

Mr. A. U. Muherjee^ior the Respondents. 

JUDGMENT.— The applicant was sued 
by the respondent in the District Court 
and a decree for Rs. 2.047-4-0 was obtained 
against him. The decree took the form of a 
preliminary mortgage-decree and directed 
the jndgment-debtor to pay the sum 
mentioned on or before the 24th November 

1914, failing which the mortgaged property 
was to be sold. The mortgaged property 
apparently consisted of bullocks, buffaloes 
and ponies. The money was not paid and 
a notice was served upon the judgment-debtor 
requiring him to appear before the Court 
and produce the mortgaged property. The 
notice was served, but the judgment- 
debtor did not appear and did not 
produce the property. On the 26th April 

1915, the Judge passed the following 
order:— “Notice returned duly served on 
judgment-debtor who has not complied 
with the orders of this Court, i.e., not 
produced the mortgaged property. Mr. 
Mokerjee asked the Court to take neces- 
sary action under section 225 (6) 
of the Indian Penal Code; let this be 
done.” A copy of this order was .sent to 
the Eastern Sub-Divisional Magistrate who 
recorded the following order:— “Case received 
from District Judge’s 'Court. As. the case 
is under section 2ii5 (5), Indian Penal 
Code, section 476, Criminal Procedure 
Code, does not apply. Complainant will 

* have to be examined. Summon complainant. 
I think a clerk of the District Judge’s 
Court who knows the facts of the case can 
be a complainant.” The District Judge s 
Bencli Clerk was then examined as 
complainant, and the Magistrate passed 
the followingorder:— “The case falls under 
section 174, Indian Penal Code, and sanction 
is required. Proceedings submitted to the 
District Judge for orders.” Upon this the 
District Judge passed the following order:— 
‘•Under section 195, Code of Criminal 
Procedure, I sanction the prosecution under 
section 176 of the Indian Penal Code of 
Manng San Chein, judgment-debtor in 
Case No. 161 of 1913 of the Court of 
the District Judge, Mandalay, in that he 
refust-d to obey the lawful order of a 
public servant, to wit, .the District J.udge^, 

p;isscd 111 Civ'l Execution No. 13 of 191o 
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that he produced (sic) before Court certain 
property. • Upon the receipt of this order, 
the Magistrate directed the issue of 
summons to the accused and witnesses, 
the accused has now come to this Court to 

revise this order. 

The application was 6rst filed as an 
application in revision upon the criminal 
side, but It has been amended and 
^eated as a civil miscellaneous application. 
No Act or section is quoted in the 
application, but it appears to be intended 
that it should be treated as an application 
under section 195 <6) of the Code of 

Criminal Procedure, this Court being the 
High Court to which appeals from the 
District Court, Mandalay, lie within the 
meaning of section 195 (7) of the Code 
of Criminal Procedure. 

The first objection taken by the re- 
spondent is that the order of the District 
Judge was not a sanction within the 
meaning^ of section 195 of the Code 
of Criminal Procedure. Before recording 
the order of .sanction under section 195 
of the Code of Criminal Procedure referred 
to above, the District Judge recorded an 
explanation of his action which is not 
very clear, but in which it would appear 
that he considered that the complaint by 
his clerk was not a complaint of a 
public servant within the meaning of 
section 195; it was a complaint which 
required Mnction. As was pointed out in 
Nga Paw U v. Emperor (1) a sanction implies 
that some one wishes to prosecute. The 
Oode does not contemplate a Court 
or public servant giving sanction where no 
application for sanction has been made. 

1 here appears to have been a confusion of 
ideas. If the clerk was complaining as a 
private individual, before his complaint was 
received or entertained by the Magistrate, he 
should have applied to the District Judge 
tor and obtained sanction. It appears pro- 
bable that the Judge intended to take action 

under section 476 of the Code of Criminal 

rocedure. If this is the case, it is argued 
for the respondent that the application 
should be on the criminal side for revision 
under section 439 of the Code of Criminal 
A^rocedure. 


4 

There has been a considerable diversity of 
opinion as to the power of a Criminal Court 
to interfere in revision with the proceedings 
of a Civil Court which takes action under 
section 476 of the Code of Criminal Procedure. 
It was held in San, Gaing v. Emperor (2) that 
a High Court could not interfere under sec- 
tion 439 of the Code of Criminal Procedure 
in revision with the proceedings of a Civil 
Court taken under section 476 of the Code 

of 9‘’™>nal Procedure on the ground that 
section 439 must be read with section 435 of 
the Code of Criminal Procedure, and that 
he power of revision is expressly confined 
to the records of inferior Criminal Courts. 

1 he matter has been examined at length 
in the recent Pull Bench case of Ear Prasad 
Eas V. Empmr (3), in which the same 
view was taken by the Calcutta High 
OoMt after an examination of all the Indian 
authorities. It appears to me that the view 
there taken is correct, and if the order of the 
District Judge was an order passed under the 
provisions of section 476 of the Code of Cri- 
minal Procedure, it can only be interfered 
with by the High Court in the exercise of its 
civil jurisdiction under the provisions of sec- 
tion 115 of the Code of Civil Procedure. Whe- 
ther, therefore, the District Judge was acting 
under section 195 or 476 of the Code of Cri- 
minal Procedure, this Court dias power to 
iiiterfere upon the civil side, though, if the 
District Judge was acting under the provi- 
mons of section 476 of the Code of Criminal 
Procedure, the power of interference is limit- 

edby Die terms of section 115 of the Code 
or Civil Procedure. 

I think it is clear in the present case that 
both under section 115 of the Code of Civil 
Procedure, and under section 195 of the Code 
of Criminal Procedure, this Court would be 
justified 111 interfering to set aside the order 
of the District Judge. It is clear that in 
directing action to be taken under section 
3:25 (.6) of the Indian Penal Code, the District 
Judge acted without due consideration, since 
the terms of that section could not possibly 
be applied to anything which it is alleged or 
suggested that the judgment-debtor did 
bimilarly, in ordering or sanctioning the pro- 


(ij tJi B. E.. (1907j,’l Cr.'Pro. p. 1; 6 Or. L. J. 25. 


(2) 4L. B.K,339i9Cr. L. J. 24. 

(3) 19 Ind. Cas. 197; 40 C. 477; 17 C. L. J. 
Cr. L. J, 197; 17 C. W. X. 617. 
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secutioii of the judgment-debtor under sec- 
tion 176 of the Indian Penal Code, I think 
the District .Tudge has acted in the exercise 
of its jurisdiction witii material irregularity 
ipasmuch as the provisions of section 176 also 
obviously do not apply to the offence, if any, 
Avhich was committed by the judgment-debt- 
or. It is possible that section 171 of the 
Indian Penal Code applies, and it is also true 
as has been urged by the respondent, that 
section 195 5) of the Code of Criminal 
Procedure authorizes a Court whicli takes 
cognizance of a case to frame a charge of any 
offence referred to in that section when sanc- 
tion is given in respect of any offence refer- 
red to in that section. This authority, liow- 
ever, docs not relieve the sanctioning Court 
of the necessity to exercise due care and 
consideration before it orders a criminal pro- 
secution. It does not appear that it was the 
failure of the judgment-debtor to appear in 
Court in person which the District Judp con- 
sidered should be punished, hut h.s failure to 
produce the property that lie was ordered to 

produce and neither section 174 nor section 

176 would apply to such failure. It is neces- 
sary that the District Judge should have a 
clear idea in his own mind as to what it is 
for which lie considers tlie judgment-debtor 
should he prosecuted, and that lie should 
express that idp in a comprehensible manner. 
No notice was issued to the judgment-debtor 
to show cause why he sliouhl lot be prosecut- 
ed. It is true that sanction to prosecute may 
be granted without the issue of a notice and is 
not vitiated by the absence of such notice. 
But notice should ordinarily be issued, and 
in a case of non-attendance where a person 
may be prevented from attending by illne.'^s 
or any other .sulhcient cause, it appears to 
be clearly desiinlde that iintice should 

issue. 

The order of the U'stnct Judge sanction- 
ing or directing the pmsecution of the judg- 
ment-debtor is. therefore, set aside. 

Application aUo'M/'d. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 987 ot 1915, 

August 7, 19 5. 

Present:— Mr. Ju.stice Shadi Lai, 

AHMAD BAKHSH— Defendant- 

Applicant 

versus 

PMPEROR-Pwo^’^cutor— Respondent. 

Criminal Procc'l are Code (Af't Vo/ UO, 117 
( 2 ), sec'oaO/ proceedings, whether 

cnt'itl >d to re-call witnesses for cross -examination. 

A person against whom proceedings under section 
no of the Criminal Procedure Code are taken, is 
not entitled to re-call witnesses, who have given 
evidence against him, for further cross-examination. 

[p. 677, col. I.] 

Chintamon Singh v Emperor, 35 C. 243; 12 C. W. 

N. 299; 7 C. h. J. 177; 7 Cr. L. T. 146, tollowed. 

Case reported by the Sessions Judge, 
Ferozepore, with his No. 352-J of June, 
1915 for revision on the following 

GROUNDS.— in thi.s case under section 
110 of the Code of Criminal Procedure 

applicant reserved his cross-examination of 
several witne.sses for the prosecution, e.g., 
witnesses Nos. 14, 15, 16 and 1/. After the 
evidence was concluded for the prosecution 
he applied for the recall of these and 
other witnesses for the prosecution for 
cross-examination. The Magistrate refused, 

by an order Oated 3rd November 1914, on 
the ground that there is no procedure 
for recalling witne.sses for further cross- 
examination. Four days later another 
order to the same effect was pas.sed. 
From thi.s order it appears that the order 
of 3rd November 1914 w'as a final one. 

The order of the lower Court is obviously 
contrary to the provisions of section 
Criminal Procedure Code, and should 
be set aside, and the Magistrate ordered 
to proceed according to law. 

Mr. Saumlers, for the Crown. 

ORDER.— The point for determination in 
this ca.se is whether a person against whom 
proceedings under section 110, Criminal 
Procedure Code, are taken, is entitled to ask 
the Court to recall witnesses, who have 
given evidence against him, for further 
cross-examination, ^ow it is beyond dispute 

that section 256, Criminal Procedure Code, 
which gives the accused a right of double 
(,losb'-cxamin'atiun, is c’dnfiDc'd in its operatjun 
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to warrant cases and that it does rot apply 
proprio vjgore to security proceedings. Sec- 
tion 117 (2) which embodies the law relating 
to proceedings for conducting enquiries in 
security cases, however, provides that such 
enquiry shall be conducted, as nearly as may 
e pr^cticahhj where the order requires 
security for good behaviour, in the manner 
hereinafter prescribed for conducting trials 
and recording evidence in warrant casps, 
except that no charge need be framed. The 
question then arises whether the person 

proceeded against under section 110 can, in 
pursuance of the aforesaid provision of law, 
invoke the aid of section 256. 

It will be observed that the rules of pro- 
cedure for conducting trials and recording 
evidence in warrant cases are made applicable 
to bad livelihood cases “as nearly as may be 
practicable.” ^ Now the rationale of the 

expression in section 
iob IS that an accused person in a warrant 

case IS not informed of the exact case he is 

required to meet until the charge has been 
framed, and it is, therefore, considered just 
and right that he should, after the framing 
of the charge, be allowed to further cross- 
examine the witnesses for the prosecution. 

In security cases the order passed by the 
Magistrate under section 112 is equivalent to 
a charge in a warrant case and the person 
against whom the order is made is fully 
aware of what is alleged against him. The 
evidence is thereafter recorded in his pre- 
sence and he has every reasonable opportunity 
of cross-examining the witnesses. There is 
consequently no conceivable reason whv he 
should be allowed the right of a second cross- 
examination and why he should thereby 
protract the proceedings unnecessarily The 
reason which underlies the rule as to double 
cross-examination in warrant cases is entirely 
absent here, and the principle of cessante 
rahoneJegis, remf Ipsa le.r is fully applicable. 

For these reasons I am clearly of opinion 
that the petitioner is not entitled to ask the 
Court to recall witnesses for further cross- 
examination, This conclusion is in accordance 
with the geiier.'il principles referred to above 
and the same view has been taken by the 
Calcutta High Court in Chhlamon Shah v 
Jimpnor (1). I cannot, therefore, accept the 

(1) 35 C. 24?-, 7 C. L. J. 177 ; 7 Cr L J I 4 P 19 0 
W. y. 299. • 14P|12C. 
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recommendation made by tlio learned Session-! 

•ludge and dismiss this application for 
revision. 

I find that the Pie, ader for the respond- 
ent, thinking that he was entitled to 

cross-examination under section 256 did 
not cross-examine at all the witnesses’ Nos. 
14, lo, 16 and 17 and the Court recorded 
that he had reserved his right of cross- 
exainination. It appears that both the 
Pleader and the Magistrate were under a 
misapprehension as to the applicability of 
the aforesaid section. In these circum- 
stances the Magistrate sliould, in my opinion 
reconsider the question of affording an oppor! 

tunity to the respondent of cross-examining 

the four witnesses referred to above, 

lievimn njecM. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT, 

Criwisal Revision Petition No. 261 or 191.j, 

July 6, 191.^, 

Present:— Mr. Saunders, A. J. C. 

NGA PO HMI— Applicant 

verms 

, -EMPEROR — Oppo.nent. 

L.miml iVo,-.-, C,,,/,. ,898), 110- 

X 

Ah unici- uihici- smihh 110 of the Crimi.ml Pro 
coilhi-o Cncie t-amiol l,o uhide ng.iiDst an a«.„sc(i 
|.ep5iin ivl.o has Win nn,)i-isone(l for failure to fur. 
Iiish security under tliat section, until he h-is Imd 
time after his release either t.’, retr eve 1 eh 
i.cter or m iLat he has no intention „:!- 

■'Applicant. 

JUDGMENT.- There was no evidence on 
the record to justify the order requiring the 

app lean to furnish security. The material 

part of the Suh-Divisional Magistrate’s order 
IS ns follows: - 

It is about eight or nine months since the 

accused has come out of Jail, and his conduct 
during IIS relea.ee has not been beyond suspi- 
cion. It IS generally believed that fie 
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^ccQB6d was implicated in tbe robbery and 
murder of Ma Pyu which took place quite 
recently.” It would appear that proceedings 
were really taken against the applicant 
because he was suspected of complicity 
in this murder, though there was no 
evidence ' to justify his being charged 
with it. The witnesses repeat one after 
another, “since the release of the accused 
from Jail, I have not heard anything 
against him except the case of Ma Pyu.” 

It has frequently been laid down that 
nil order under section 110 of the Code 
of Criminal Procedure cannot be 
made against an accused person who lias 
been imprisoned for failure to furnish 
security under that section until he has 
‘had time after liic release either to retrieve 
his character or to show that he has no 
intention of doing so-see for instance, 
Junah Ali V. Emperor (1) and hmperor 
V. Ranjit (2). It is obvious that if this 
were not the case, a person who had once 
been imprisoned for failure to furnish 
security might be kept in Jail for the 
rest of his natural life upon evidence that 
he bore a ban character before the first order 

against him was made. 

In other respect.^, moreover, the Magis- 
trate lias failed to observe tlie in.structions 
contained in the rulings of this Court. The 
evidence of a number of different Thugyis, 
none of them belonging to the applicant s 
village, was not sufficient alone to justify 

an order, nor should the irrelevant evidence 
aa to the association of the applicant 
with bad characters have been admitted. 

' The statement in the Di'^trict Magis- 
trate’s order that at this time it is highly 
desirable that he should he placed on 
security” is not understood. 'I'he law must 
be oliserved so long as it is the law. Tbe 
order for security sboukl not have been 
restricted to sureties who are inhabitants of 

one village. 

The order is set aside, and tlie bail 
bond is cancelled. 

Tddion accepted. 

(1) ;il C.78;^; 8 C. W. N. 009; 1 Cr. L. J. 801 

(21 28 A .W: ^ A. L. J. 29; U Cr. b. J. 00; 1 M. L. 
T.58; A. W. N. (1000) 30. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 1047 of 1915. 

August 28, 1915. 

Present:— Ur. Justice Shadi Lai. 

FAZALI LLAHI—Accosed— Applicant 

versus 

EMPEROR, THROUGH NAUAR DIN— 

Complainant— Respondent. _ _ 

Workman's Breach of Contract Act {Xlll of 1859), 

1 2, d— Agreement to pay ojf advance of money hy 
delivering hollasi—Bromisor, whether an artificer. 

An agi*cement to pay off an advance of money 
by delivering ballast to the lender does not create 
the relationship of labourer and employer liotweeu 
the parties, and a failure to perform such agreement 
does nut bring tlic case within the iiurview of Act 
XTIl of 1859. 

Case reported by the Sessions Judge, 
Rawalpindi, with his No. 742, dated the 22nd 
June 1915, for revision on the following 

GROUNDS.— The applicant has beeM 
ordered by E. J. Stephens, Esquire, Extra 
AssistantCommissioner, exercising the powers 
of a Magistrate, First Class, under sections 
2/3 of Act Xtll of 1859, to either work off 
the balance of Rs. 218-13-6, being the 
balance of the amount of ballast which he 
contracted to deliver to the plaintiff or to 
pay back that sum to the complainant within 
four months and to enter into a bond of 
Rs. 3i lO with one surety for due performance 
of the order, or in default to undergo one 
month’s rigorous imprisonment. 

Tbe record is submitted to tbe learned 
Judges of tl.e Chief Court for revision on the 

following grounds;— 

(1) The applicant is not shown to be 

an “artificer, workman or labourer” within 
tbe meaning of the Act, 

(2) The contract was apparently one to 
supply balla.st and did not entail the per- 
sonal labour or service of the applicant. Pir 

Bakhsli V. Imam Bin (1). 

(3) The case is, therefore, one for the 
Civil Courts, it being an ordinary breach 
of contract. 

1 consider, therefore, that tbe Magistrate s 
order sliould be set aside and the com- 
plainant left to pursue his remedy in the 
Civil Courts if so advised. 

Mr. Rnlti, for the Complainant. 

ORDER.— The accused received an ad- 

(1) OCr. b. .1.107; 28 P. R. 1908 Cr. 
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vance of money from the complainant and 

contracted to pay it off by delivering 

ballast. There was no relationship of labourer 

and_ employer of labour between the 

parties and the provisions of Act XIII 

of 1859 are inapplicable to the case. The 

accused is not an artificer, workman or 

labourer within the purview of section I of 

the Act and the conviction is, therefore, 
illegal. 

I accordingly accept the recommendation 
and acquit the accused. He shall be dia- 
charged from his bail. 

Sevision accepted 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Petition No. dti oe 1915 

July 20, 1915, 

PW:-Mr. Pratt, J. C., and Mr. Boyd 

A. J. C. 

ALUDOMAL son ok DASUMAL— 

Applicant 

versus 

EMPEROR— Opponent. 

Penal Code {Act XU' ofimj, $. 
meaning of^ Arrest, hoic ejected. ’ 

An arrest is a restraint of tl.; liberty of the person 
and unless there is submission actual contact is 
necessary to effect it. Tiiore must be touch or con- 
finemen or else acquiescence. Merc words caunot 
constitute an arrest [p, 6T9, col. 2; p. 660, col. 1.1 
iJnssen v. Liicos, (1824) I Car. & P. 153. R \r 

26| Granger v. Hill, (1838) 4 Biijg (x. c.) 212 3 Lott 
P61i 1 Am. 42j 7 L. J. C. P. 85; 2 Jur. 235- 13'^ p r 
769; Sandon v. Jervis, (1859) 28 L J Ev ' l-fi 
(N. s.) 860; 7 ff. R. 290, referred L ^ ^ 

^ Application for revision of the appellate 

judgment of the Sessions Judge, Sukkur. 

Mr. Lakkand Hassomal, for the Applicant 

Mr. E. Raymond (Public Prosecutor for 
bindj, for the Crown, 

JUDGMENT. 

Botd A. J, C— The accused has been 
onvicted under section 225-6, Indian Penal 

of a bailiff. It ,s panted that the bailiff had 
a right to arrest him. Accused’s present de- 
f^Bnce is that he was never in custody, not 

b The facts found are 

hat the bailiff met him in the .street, showed 


his staff, told him he was under arrest bu 
did not touch him. Accused, instead of going 
with him,^ walked away and entered a shop. 
The question is whether he was arrested; for, 
if not, he cannot be convicted for escaping. 

The word arrest” from its derivation 

does not necessarily denote a physical act. 

So it is right to see what meaning is given 

to it by law or (if there be no law) by general 
usage. 

No particular method of arrest is prescrib- 
ed by the Code of Civil Procedure. Section 

46 (1) of the Criminal Procedure Code is as 
follows: — 

In making an arrest the Police Otilcer or 
other person making the same shall actually 
touch or confine the body of the person 
to be arrested, unless there be a submission 
to the custody by word or action”. 

Here it is not alleged or contended that 
accused submitted. On the contrary, he 
walked away. 

The trying Magistrate and tlie Sessions 
Judge, who heard the appeal, think there 
should be a different standard for civil arrest 

and that such may be complete without 
touch or confinement. 

In England the law about civil and crimi- 
nal arrests is identical [Cf. Halsbury’s Laws 
of England, Volume XXV, page 816 
paragraph 141,8, and Volume JX, page 
296, paragraph 607). There must be touch 
or confinement or else acquiescence. Mere 
words cannot constitute an arrest. There 
are a number of decisions on the point, 
which are old but have never been departed 
from, this method of arrest having been 
well recognised for at least 100 years. 
Russenv. Lucas (1) was a case similar to 
this. A Sheriff s officer told a person that 
be wanted him but did not touch or restrain 
him. The person made an excuse and de- 
parted. It was held tliat there was no arrest. 
Granger v. Htll (2) was an intere.'ting case 
(different from this) in which the persun was 
under lestiaint and in tlie officrr’s peuer; but 
the Judges laid down the same principle, 
there must be touch or confinement or sub- 
mission. The same is laid down in Sandon 
V. Jervis (8) in which the Judges attached so 

(1) ( 824) 1 Car & P. 153; R. A M. 26. 

(2 (1838, 4 Bing. (n. c ) 212: 3 Scott. 561; 1 .^ni. 

42; t L. J. C. P. 85; 2 Jur. 235; 132 E. R. 769. 

(3) (1859) 28 L. J. Ex. 156; 5 Jnr. (x. s.) 860; 7 \V, 

R. 290. 
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mach impcrtance to the net of touching that 
they held an arrest by touch to be a good 
caption, although the bailiff (being outside 
a window) had no personal control at that 
time over the person arrested. And there 

are other cases. 

It would of course be easy to set up a 
iiew criterion nf validity by saying that an 
arrest is good if the bailiff has the person 
under his control, whether he touches him 
or not Such a test would favour the pro- 
secution in the present case, in which appar- 
ently the bailiff was pear enough to touch 
the acciml. But such a test would be 
more difficult to apply than the^ time- 

honoured test which is now recognised in 

England and (1 believe) in India also. 

c„ there is no reason to say that the 

method of a civil arrest should _be_ different 

from that prescribed by the Criminal Pro- 
cedure Code. L a i 

The learned Public Prosecutor at firs 

suggested that the accused was guilty of 
resisting apprehension. But that is a 
separate offence under the .same sec ion; 
«nd he was never charged lyitli it. Moie- 
nver apprehension is a physic.al act, wliic 
the bailiff never tried to perforin, and .so 
accused cannot be said to have resisted i . 

As no arrest took place, the conviction 
for escape was illegal. No doubt accused s 
conduct towards the bailiff was wrong; 
hut as he has already been punished in a 
separate case for similar errors in the .same 
transaction, we can interfere m the present 

case without hesitation. _ 

1 would set aside the conviction and 

sentence, acquit the accused and direct 

re-payment of the fine, if paid. 

I'batf, J. C.— An arrest is a restraint ot 

the liberty of the person. IJnless there is 
.subiiiissioii actual coiilact is i.ece.ssary to 
effect it This is well .settled iii England 
and section 4(i, Criminal I’rocediiro Cnde, 
.shows that the Indian Legislature uses the 
word in the .same .“ense. In fact the section 
.seems to be based on the judgment in hiwcH 
V. f.mMs wliich was an arrest by a 

Sherift’.s officer. 

As the bailiff did not touch the accused 
ho was not anesled and was not in 
custody. I therefore, concur, in tlie proposed 

order. 

i^mn'rtiou awl rpvpmil, 


LOWER BURMA- CHIEF COURT. 

FULL BENCH. 

Criminal Revision No. 295-B of 1915. 
Criminal Reference No. 81 of 1915. 
November 29, 1915. 

PresBnf: — Mr. Justice Twomey. 

January 10, 1916. 

PresenU-SW Charles Fox. Kt., Chief Judge. 
Mr. Justice Robinson and Mr. Ju.stice Parlett. 

January ll, 1916. 

Present: — Mr, Justice iwomey. 
EMPEROR— Applicant 
versus 

NGA SAlNG alias AH SAING- 

Respondent. 

Criminal Procedure Code ( /Iff V of 189^, 8. 1)9— 
“Art!/ person within the local UiniiH of hi^ jurisdiction , 

meaning of. a. -l « 

The words “any person within the local limits ot 

his jurisdiction” in section 110, Criminal Procedure 

Code, apply also to a person undergoing a sentence of 

imprisonment in a Jail within the local limits of 

the Magistrate’s jurisdiction, [p. 682, cols. 1 « 2.J 

Emjxroy v. Po Thaw, 4 L. B. H. 14''*; t Cr. L. J. 447, 

overruled. r. t r o oai 

Qiieen-Fjinpre.<i v. Chi Do Bon, P. J. L. B. ^20i; 

Emperor V. B:ipoo YeUappa, 9 Bom. L. R.2l4;oCr. 

L J 247- In re Kora Rangan, 17 Ind. Cas. 413; 13 Cr. 

l! J.'78l: 36 M. 9e; 23 M. L. J. 535, referred to. 

Review of the order of the Sub- Divisional 
Magistrate of Yandoon, dated the 13th 
August 1915, passed in Criminal Trial No. 

39 of 1915. 

FACTS appear from the following Refer- 
ence made by the Se.ssions Judge of Maubin 
Division, in bis Ci'iminal Revi.sion No. 188 
of 1915, dated the 14th October 1915: — 

“Ah Saing was ordered to enter into a 
bond in Rs. 75 with two sureties for a 
terra of six months under section^ 3 of the 
Opium Ijaw Amendment Act and in default 
sentenced to six months’ imprisonment to 
take etfect from the expiry of the sentence 
which he wa.s undergoing hy Maung Po To, 
First Class Sub-Divisional Magistrate, 

Yandcon. 

Tlie Magistrate fixed no date for hi.s 
order to take effect and presumably, therefore, 
the period of which security was to bo 
given dated from the date of the order, 

August tth 19 5. 

Tlie order for iniprisoinvient, therefere, con- 

tiawne.s.HCth n 123 of the Ciiniimil Piocedure 
Code, v.hich lays down that, if the' person, 
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ordered to give pemrity is already in prison 
he shall be detained in prison until the 
period for which security was ordered 
expired. 

Ah Saing was sentenced to six months’ 
rigorous imprisonment under section 353 
of the Indian Penal Code by the Additional 
Magistrate, Dannbyu, in Criminal Case No. 
7S on the 22nd July 1915 during the 

pendency of the security proceedings. 

I consider tlie proceedings under the 
preventive section should have been closed, 
when the accused received a sentence of 
imprisonment in another case.” 

The present order is entirely opposed to 
the principles laid down in the cases of 
Queen Empress v. Chi Do Bo«(l) and Emp^.ror 
V. Po Thaivi'l). 

1 recommend that the order to furnish 
security be quashed.” 

The reference came up for hearing before 
Twomey, J., who referred it to a Full 
Bench by the following 

ORDER.— This case base been submitted 
for orders in revision by the Sessions Judge, 
Maubin Division. 

A Chinaman, named Ah Saing, was convict- 
ed of assaulting an Excise Sub-Inspector and 
was sentenced by the Additional Magistrate, 
Danubyu, to rigorous imprisonment f<^r six 
months under section 353, Indian Penal 
Code, on the 22nd July 1915. 

On the 8th August 1915, the Sub-Divisional 
Magistrate, Yandoon, passing orders under 
section 3 of the Burma Opium Law 
Amendment Act, 1909, read with section 118 
of the Code of Criminal Procedure, 1908, 
required Ah Saing to furnish security fur 
his good behaviour for six months and at 
the same time directed that as the accused 
could not furnish security he should be 
kept in rigorous imprisonment for six 
months. The warrant which is dated 13th 
August further directs that the “Nentence” 
should commence to run after the expiry 
of the sentence passed in the case under 
section 353, Indian Penal Code. 

The learned Sessions Judge recommends 
that the order to furnish security should be 
set aside as bping entirely opposed to the 
principles laid down inthe cases of 

(1) P. J. L B.20P 

(2) 4 L. B. R. 148; 7 Cr. L. J. 447. 
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Empress V, Chi Do Bon (l) and Emperor y, 
Po Thaio (2). 

I am doubtful whether the principles 
enunciated in the two cases cited can be 
reconciled with the provisions (f section 120 
(1), Code of Criminal Procedure, which 
certainly appears to contemplate the case of 
a man who is undergoing a sentence for 
a substantive offence and who is ordered, 
while undergoing that .sentence, to furnish 
security that he will be of good behaviour 
when he is released from Jail. Mr. Justice 
Irwin thought it obvious that the words of 
section 110 (and the same words are 
repeated in section 3 of the Burma Opium 
Law Amendment Act) “any person within 
the local limits of his jurisdiction” were 
not intended to cover the case of persons 
undergoing imprisonment within the local 
limits of the Magistrate’s jurisdiction. This 
is not at all obvious to me. 

In the present case, for example, I see 
no good reason why the accused should 
not be required to furnish security that he 
will be of good behaviour for six months 
after the expiration of his sentence of six 
months’ rigorous imprisonment under 
section 353, Indian Penal Code. It seems 
to me that tlie Sub-Divisional Magistrate 
went wrong only in passing orders under 
section 123 Criminal Procedure Code, and 
is.sning a warrant of imprisonment while 
the sentence of six months’ rigorous 
imprisonment under the Penal Code was 
being served. It is only if the accused 
fails to furnish security on the expiration 
of that sentence that action should be 
taken under section 123 (1). 

As the view 1 take is in conHict with 
that of the learned Judges in the cases cited 
above, I refer to a Bench of this Court 
the question, whether the words any person 
within the heal lirait.s of his (Le., the 
Magistrate's) jurisdiction” in section 110 
of the Code of Criminal Procedure apply 
to a person undergoing a sentence of 
imprisonment in a Jail within the local 
limits of the Magistrate’s jurisdiction. 

The order of reference came up for 
hearing before a Full Bench consisting of 
Fox, C. J., and Robinson and Parlett, JJ., who 
deilvered the following 
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OPINION. 

Fox, C. J.— The wording of section 120 of 
the Criminal Procedure Code clearly shows 
that it was contemplated that an order requir- 
ing security for keeping the peace or for 
maintaining good behaviour may be made 
against a person sentenced to or undergoing a 
sentence of imprisonment. 

The decision in Emperor v. Po Thmv (2), in 
so far as it held that a Magistrate had no 
jurisdiction to commence proceedings under 
section 110 against a person undergoing im- 
prisonment in a Jail, appears to me erroneous. 
Whether a Magistrate should do so is a matter 
of discretion to be exercised according to the 
circumstances of each case, it being remember- 
ed that the only object of the provisions of 
Chapter VIII is to ensure, if possible, the 
keeping of the peace or good behaviour for 
a limited period. If a person is in Jail under 
sentence for a long period his keeping of the 
peace and good behaviour, so far as the out- 
side public is concerned, is assured for such 
period, but if a person is undergoing only a 
short sentence it may be that in some cases 
there may be reason for calling upon him to 
give security for keeping the peace or for his 
good behaviour for a period subsequent to 
the expiration of the sentence on him. 

My answer to tlie question referred is in 
the affirmative. 

Rosinsi'X, J,-I presume the prisoner 
ordinarily resided within the local limits of 
the Magistrate's jurisdiction. The Magistrate 
could not take action against a man residing 
outside his jurisdiction, even if he was habitual- 
ly a thief within the jurisdiction. 

Otherwise, I can see no ground for holding 
that because he was in Jail he ceased to be 
within the local limits of the Magistrate’s 
jurisdiction. 

Section 120 (1) contemplates an order 
under section 118 being made at a time when 
the person against whom it is rnade is in Jail 
and section l2.‘l does the same. 

If a man in Jail was not within tlie local 
limits of the jurisdiction of some Magistrate 
be could not be tried or committed for trial 
for an offence committed wliile in Jail. 

In (liieen-Eiiipre.‘<'i v. Chi Du Bon t]) it is 
merely laid down that security should not he 
demanded and that proceedings already begun 
can be renewed. That may be and no doubt 
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is a wise course in certain cases, as, for 
instance, where the sentence being undergone 
is for a long term but it is not ruled that to do 
so is illegal. 

In Emperor v. Po Thaw (2) no reasons are 
given. I would answer the question referred 
in the affirmative. 

Parlett, J. — 1 do not think a Magistrate’s 
jurisdiction under section 110 of the Crimi- 
nal Procedure Code should be limited to per- 
sons who ordinarily reside within the local 
limits of his jurisdiction. An opposite view 
has been taken in Emperor v. Bapoo Yellappa 
(H) and In re Kora Rangan (4), I would 
answer the question referred in the affirmative, 
without any such proviso. 

FINAL ORDER. 

TwoMEr, J. — It has now been held by a 
Bench of this Court overruling the decision 
in Emperor v. Po Thaw (2) that the words "any 
person within the local limits of his jurisdic- 
tion” in section 110 of the Criminal Procedure 
Code apply to a person undergoing a sentence 
of imprisonment in a Jail within the local 
limits of the Magistrate’s jurisdiction. 

The Sub Divisional Magistrate went wrong 
only in passing orders under section 123 of 
the Criminal Procedure Code and issuing a 
warrant of imprisonment while the substantive 
sentence of rigorous imprisonment for six 
months under the Penal Code, section 353, wa.s 
being served. It is only if the accused Ah 
Saing fails tofurnish security on the expiration 
of his substantive sentence that action should 
be taken under section 123 (1). The warrant 
issued under that section should be with- 
drawn. 

The substantive term of impri.sonment ex- 
pires on 21st January 1916. The accused 
should be given a reasonable opportunity of 
furnishing security for his good behaviour for 
six months from that date. If he fails to 
furnish security as required, fresh action can 
be taken under section 123 (1). 

The proceedings are returned to the Ses- 
sions Court with copies of the order of refer- 
ence to a Bench and the judgments passed 
thereon. 

Orikr accordingly. 

(S) <) lioin. L. R. 244; o Cr. L. J. 217. 

(4) 7 Ind. Cas. 413; 23 M. L. J. 535; 13 Cr. L. J. 
7Hl;3G.\I.ii6. 
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P0RNA CHANDRA V. EMPEROR, 

CALCUTTA HIGH COURT. 

Criminal Revision No. 38 of 1916. 

January 28, 1916. 

Present:— Mr. Justice Chitty and 
Mr. Justice Walmsley. 

PURNA CHANDRA CHAKRAYARTY- 

Petitioner 

versus 

EMPEROR— Opposite Party. 

Cr/miH'iI Proce<tiire Code (Act V of 1898), s. 109— 
Surefiei’, fifne$s of— Surety's immoveaWe propertieSy ij to 
he fahn info conaideralion. 

In deciding ns to the stflbility of sin’oties for a 
person bound down under section 109, Criminal Pro- 
cedui’e Code, their immoveable properties ehould be 
taken into consideration. 

FACTS.— In a proceeding under section 
109, Criminal Procedure Code, the petitioner 
was ordered by the Deputy Magistrate of 
Dacca to enter into a personal recognizance 
bond of Rs. 2,000 with three sureties of 
Rs. 2,000 each to be of good behaviour for 
one year. Thereupon the petitioner’s father, 
his uncle and his brother-in-law offered 
themselves as sureties but the Deputy 
Magistrate by bis order, dated the 28th 
November 1915, rejected them as unfit on 
the ground that their immoveable properties 
should not be taken into consideration in 
determining their fitness, hut only their 
moveable properties should be taken into 
consideration for the purpose, and as these 
persons had not sufficient moveable properties 
they were unfit to be sureties. Again.st 
this order of the Deputy Magistrate, the 
petitioner moved the High Court and 
obtained the present Rule. The Magistrate 
in showing cause submitted the following 
explanation : — The Hon’ble High Court 
has been pleased to issue a Rule in the present 
case on the ground that the immoveable 
properties belonging to the intending 
sureties should have been taken into con- 
sideration in deciding as to the stability of 
their position. It is no doubt a fact that the 
consideration of the immoveable properties 
has been excluded by me in deciding the 
question of pecuniary fitness of the sureties. 
But the view I took of the question is no 
longer tenable in view of the remarks of 
the Hon’ble Judges of the High Court in 
an unreported case* [Revision No. 1498 of 

t 

*Since reported, see 32 lud. Cas. 833— E'd. 


ORAHAU & CO. V. ELSB7. 

1915, disposed of by Hon’ble Justices Chitty 
and Walmsley on 17th December 1915, z'n 
the matter of Sasu’uddin Karikar v. Emperor]. 
In this case it has been held that it' is 
not correct to look only to moveable pro- 
perties of the proposed sureties and that 
the sufficiency of a surety has to be consi- 
dered from a general view of his stability and 
the property which he holds.” 

Babus Gobiudft Chandra Bey Roy and 
Birendra Kumar Be, for the Petitioner. 

JUDGMENT. — In this case we have read 
the e.xplanation of the Deputy Magistrate. 
We make the Rule absolute on the ground 
on which it was granted, namely, that the 
immoveable properties belonging to the 
sureties should have been taken into con- 
sideration in deciding as to the stability 
of their position. We set aside the order 
of the Deputy Magistrate rejecting the 
.sureties and direct that he do farther con- 
sider the matter in the light of our 
remarks in Revision Case No. 1498 of 1915* 
to which he refers. We must, however, 
notice the sugge.stion of the Additional 
Magistrate that the acceptance of the 
sureties should he made conditional on 
the deposit by them of a substantial sum 
in cash or Government securities, We 
cannot accede to this suggestion, which 
would practically nullify the effect of our 
remarks with regard to tlie general position 
of sureties. The order for bail will continue 
until the order regarding the sureties is 
passed. 

Rule raaoe nhsolufe. 

*See 32 Ind. Cas. B33 -E(l 


LOWER BURMA CHIEF COURT. 
Criminal Revision Petition No. 350-B 

OF 19 5. 

January 14, 1916. 

Present:— ^\v Charles Fox, Kt., Chief Judge. 
J. & F. GRAHAM d: Co. — Comflainants— 

Appellants 

versus 

H. C. ELSEY Opposite Party — 

Respondent-^. 

Criminal Procedure Code (Act T <f 1898^, 417 — 

Acqniffal, revi^iion against order of— Lx'ol Gorernment 
refusing to appeal— Jurisdiction of High Court. 



AHDOL SUBIKH V. EUfERt'K. 


INDIAN CASiSS. 



In caaos of acquittal of an accused the revisional 
jurisdiotion of a Uigh Court should ordinarily 
be exercised sparingly and only where it is urgently 
demanded in the interests of public justice, and 
a High Court should not entertain an application by 
a complainant to revise an order of acquittal after 
the Local Government has declined to direct an 
appeal against it. 

Fanjdnr fhakiir V. Ka$i Chotvdhiiyyy 27 Ind. ''as. 
18fi; 19 C. W. N. 184; 21 C. L. J. 53; 10 Cr. L. J. 122; 
42 C. 612, followed. 

Review of the order of .the District 
Magistrate of Rangoon, dated the 31st 
July 1915, passed in Criminal Trial No. 13 
of 1915 


ORDER.— This is an application made 
by the complainants in a case to have 
an order of acquittal of the accused 
considered and set aside, or in the alternative 
to have certain passages in the Magistrate’s 
judgment, which are alleged to be defamatory 
of the complainants, expunged from the 
record. 

The Advocate for the complainants has 
informed me that application was made to 
the Local Government to order an appeal 
against the acquittal under section 41 7 of 
the Criminal Procedum Code, but the 
Local Government has refused to do so. It 
has been urged that nevertheless this Court 
has power to consider the case in its 
revisional jurisdiction. This is so, but I 
entirely agree with Jenkin.s, C. J., when he 
said in Fan]dar Thaknr v. Kad Choredkury 
(1) that in cases of acquittal the 
revisional jurisdiction of a High Court 
should ordinarily be exercised sparingly, 
and only where it is urgently demanded 
in the interests of public justice. 

Jthas been urged that the present is a 
case in which interference is called for 
urgently in the interests of public justice. 
I cannot assume that the Local Government 
has refused to direct an appeal in such a 


case. 

There is no precedent of a High Court 
entertaining an application by a complainant 
to revise an acquittal after the Local Govern, 
ment has declined to direct an appeal again.^^t 
it. 


Tlie allowance of even an appeal from an 

acquittal is pccnl'ar to India alone of all 

His Majesty's Dominioi s: it i.s .'Jafcguanle.l 

by cnntining ll.e towci- to direct aiii.pfo.al 

to the Local Goveinment. The rpn.-'ons lor 
(I) 27 Ind. Cns. )8G; 42 (5:2: IL* C’. W. N. IM; 

21 C. L..I. 53; 10 Cr. L -I 122. 


this safeguard pre.sumably are that it, should 
not lie with complainants to decide whether 
an appeal should be made, and that the 
authority who should decide this should be 
the highest authority in each Province. It 
may be presumed also that the LegisUture 
intended that the exceptional power to 
direct an appeal should not be exercised, 
except in cases in which the Local Govern- 
ment considered that the interests of public 
justice called for further consideration of a 
case by the bighe.st Court in the Province. 

When the Local Government has considered 
a ca«e in that light and has declined to direct 
an appeal, it would not, in my opinion, be 
a proper or fitting e.xercise nf the discretion 
of a Judge of this Court to even entertain 
an application by a complainant to interfere 
with the acquittal 

I reject the application. 

Application rejected. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 367 of 1915. 

July 9,1915. 

Present:— Justice Sharfuddin and 
Mr. Justice Chapii an. 

ABDUL SHEIKH— Plaintiff- 

Appellant 

emperor - Respondent. 

Crim'nnl Procedure Code (Act I' 0 / 1898), ^ 297 , 
— Charge to Jury, Common object of riot^ nnimon to 
mention^ nh-^tht^r viti(itt>s triul —Rioting— Unlaivf'd n$. 
semhlij— Penal Code {Act XLVoj >860;, ss. I4l, i47 — 
Evidence Act (/ of |.^72 , a. 1 '4. 

In his charge to tlie Jury n Judge should draw 
the attention of the Jury to the case set up by the 
defence and the non-production by the pros-cution 
of witnesses wlio were present at «he time of the 
alleged occurrence, pointing out to them that ihe 
non-production created a presumption under section 
114, Indian Evidence Act, which did not help the 
j)rosccution case. [p. 685, col. 1.] 

In cases of riot it is essentially necessary for a 
Judge to mention, in his charge to the Jury, what 
an unlawful assembly is. [p. 68.5, col. 2] 

Where a Jiukre in hia charge to the Jury said; "The 
offences of rioting, culpable homicide, voluntarily 
g grievoii' hurt and the provisions of sections 
at. 1 1'.'. Indian Penal Code, are explained" and there 
vas U' ihing to show that the Jury were told that 
a noting can only take place when there is an 
unlawful u'-senibly consisting of at least five men 


lvdiam cases. 
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IQBAL HUSAIN t>. U'lLAYAT HUSAIN, 

with one of the common objects mentioned in section 
141, Indian Penal Code: 

Held, that the charge was most inadequate, [p. 6Ii5, 
col. 1.] 

Semhle.—h). cases of riot the omission lo mention 
the common object in the charge-sheet does not 
necessarily vitiate the trial, [p. 68^, col. 1.] 

Behan Mahton V. Qiieen-Emtress, 11 C. 106; SahfV 
V, Queen-Emoress, C. 2:76: Poresh Nath Sarcar v. 
Emperor, 33 C. 29 ); 2 C. 1 . J. 616; 3 Cr. L. J. lo3, not 
followed. 

Babus Manmaf.lia Noth Mnoherjee and 
Birendra Kumar D-, for the Appellant. 

Mr. Orr (Deputy Legal Remembrancer, 
Bengal), for the Crown. 

JQl GiMENT. 

Sharfdddin, . 1 . The case was tried by 
Jury. 

We have heard the learned Vakil appear- 
'ing for the appellant. He contends that 
there has been a misdirection in the charge, 
first, because in the charge-sheet the common 
cbject has not at all been mentioned and 
be relies on the ca.ses of Behari Mahtm v. 
Queen- E inpress {\), Sabir v. Queen- Empress 
(2) and Poresh Bath Sircar v. Emperor (3). 
There are, however, other cases which go to 
show that the omission to mention the 
common object in the charge-sheet does not 
necessarily vitiate the trial. The second 
ground urged by the learned Vakil is that 
in the charge to the Jury, the learned 
Sessions Judge has not drawn their attention 
to the case set up by the defence and that 
some of the witnesses who were present at 
the time of the alleged occurrence were not 
examined in the trial. 

The learned Deputy Legal Remem- 
brancer admits that the charge is inade- 
quate. 

The learned Sessions Judge should have 
drawn the attention of the Jury to thosa 
facts, pointing out to them that non-pro- 
duction cf tIio.se witnes.ses created a pre- 
sumption under section 114 of the Evidence 
Act which did not help the case for the 
prosecution. 

Apart from these objections, I am of 
opinion that the charge to the Jury is. most 
inadequate. In his charge the learned 
Judge nays: ’The offences of rioting, 
ctilpable homicide, voluntarily cau.sing 
grievous hurt and the provisions of sec- 
tions 34 and 149, Indian Penal Code, are 

(1) II C. 10^. 

(2) 22 C. 276. 

(3) 85 0. 295; 2 C. U I 51(^ 3 Cn U J. 158. 


explained.” There is nothing to show that 
the Jury were told that a rioting can only 
take place wlien there is an unlawful 
assembly consisting of at least five men 
with one of the common objects mentioned 
in .section 141, Indian Penal Code. I am 
of opinion that in cases of riot it is essential- 
ly necessary to mention what an unlawful 
assembly is. The Jury are not experts in 
law. They might not be able to distingu- 
ish between a collection of five or more 
men without a common object and a collec- 
tion of the same number of men with a 
common object. 

In these circumstances, I think, the case 
should go back for re-trial. The conviction 
and sentence are set aside and a fresh trial 
is ordered. 

I would like to point out that in the fresh 
trial it is desirable that the common object 
of the assembly, the case set up by the 
accused, the evidence, if any, either in 
cross examination of the witnesses for the 
prosecution or in the examination-in-chief 
of any defence witness, if examined and 
any statement corroborating the allegation 
of the accused, should be distinctly placed 
before the Jury. 

The re-trial of the accused will be only 

under .section 147, Indian Penal Code, inas- 

much as he has not been found guilty of any 
other offence. 

Let the accused be admitted to bail to the 
satisfaction of the District Magistrate. 

Cu^PMA.v, J.— I agree. 

Re-tual ordered. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 798 of 191.5. 
January 4, 1916. 

Prescn/:— Justice Sir George Knox, Kt. 

IQBAL HUSAIN— Appellant 

versus 

WIIjAYAT HUSAIN— Opposite Party. 

Cmninal PmaUre Coik (Act V o/ 1898J, 195— 

Sanction to proscrufc-Contradictonj statements^ 
Disci (tlvn, exercise of. 

All application for :^auctioii whou made under 
S’cclio'n 195! Crhuiuu! TrtAA'duYd Ucjflo, mugfi b'd c'ar'i; 
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fully eonaidered before the sanction is given, 
especially when the application is on behalf of an 
old offender in Jail and is directed against a Sub- 
Inspector of Police. 

A sanction given on account of the contradictory 
statements made by a person without giving him an 
opportunity to explain those contradictory state- 
ments is not a sanction given with due consideiation. 

Criminal appeal against an order made by 
the Sessions Judge of Moradabad. 

Mr. Wallac/i, for the Appellant. 

Mr. /. M. BanerjeSt for the Respondent. 

JUDGMENT.— The learned Sessions Judge 
of Moradabad had before him a paper pur- 
porting to be a petition from one Wilayat 
Husain, prisoner in Jail. It was apparently 
presented through Mr. Kedar Nath, Barrister- 
at-Law. It purported to be an application 
asking for sanction to prosecute Sub- 
Inspector of Police by name Iqbal Husain 
for offences said to have been committed 
under sections 19J, *211, 465, 471, etc., Indian 
Penal Code. It must have been known 
to the learned Judge that \Vilayat Husain 
was a man at the time in Jail and a 
person who had several times been pre- 
viously prosecuted and convicted of offences 
against the Indian Penal Code. The person 
aimed at in the application was a Sub- 
Inspector of Police. If ever there was 
a case in which the discretionary power to 
give sanction should have been most care- 
fully considered, this was such a case. 
This Court has on several occasions pointed 
out that an application for sanction when 
made under section 195, Criminal Procedure 
Code, must be carefully considered before 
the sanction is given. See Kidan Lull v. 
V. Sheo Dial (D; Empress v. Mahadeo^ Singh 
(2) and many other cases. Applications 
asking for .sanction stand on quite a different 
footing from action taken under section 
47d, Criminal Procedure Code, and what Inow 
say* refers in particular to applications for 
sanction made under section 19-5 and not 

to action taken under section 470, Criminal 
Procedure Code. If I had been satisfied 
that proper care had been taken before 
the sanction was granted under section 
195 ] should have felt it ditficult to 

interfere; but after carefully considering the 
matters onrecord and the arguments addressed 


to me by the learned Counsel, I am not 
satisfied that such care was exercised by 
the Court below. In the first place, the 
sanction lias been given upon what were 
considered by the Court below to be con- 
tradictory statements. That Court in its 
judgment says that in the case of Iqbal 
Husain some of the statements quoted in 
the application are no doubt false; but it 
has been shown to me that as regards one 
of the statements so characterised the 
learned Judge has misunderstood or misinter- 
preted the statement made before the Com- 
mitting Magistrate. In the second place I 
cannot find that an opportunity was given, 
as it should always be given to the person 
supposed to have made contradictory state- 
ments, to give on oath his explanation of tbo 
statements which he made. It appears to 
me that the statements which were read 
over to me are not so impossible of explana- 
tion that I must be forced to consider one 
of them to be false. I do not think it was 
a wise discretion to grant an application said 
to have been presented by a person like 
"Wilayat Husain against an officer holditg a 
responsible post of Sub-Inspector of Police 
without much more care than appears to 
have been exercised. Had the matter been 
before me in the first instance, I should have 
hesitated long as to whether sanction in such 
a case should be granted at all without 
further opportunity being given to the Sub- 
Inspector to explain the statements fully and 
to state the circumstances under which they 
came to be made. A person bolding the 
office of Sub-Inspector of Police is entitled 
to be guarded against reckless statements 
made by a convict. For these reasons I 
revoke the sanction granted by the lower 
Court. 

Sanction revoked. 


(.1) A.*W.X. (») 104. 
(2) A.'w: n. (1887) U2. 


I 


7ol XXXIl] 

ROMESH CHANDRA V, EMPHROR, 


68 ? 


IJTDIAN OASES. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 610 op 1914. 

June 4, 1914. 

Present: — Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 

ROMESH CHANDRA DUTTA 
CHOUDHURY and others— Petitioners 

versus 

EMPEROR — Opposite Party. 

Cnminal Procedure Code (Act V of 1898), 109, 

118, \22SU'reties, fitness of. 

In a bad livelihood case when several sureties 
are required it is^ not necessary that each one of 

them should live in the immediate neighbourhood 
of the accused. 

Rule against the decision of the District 
Magistrate of Dacca. 

Messrs. J. N , Boy and B. C. Ghatter^ee and 
Babu Birendra Kumar Be, for the Petitioners. 

Mr. Orr (Deputy Legal Remembrancer, 
Bengal), for the Crown. 


In re pothdri venkataramayya. 

they are residents of Mymensingh town, a 
place at a considerable distance from Bajit- 
pnr where the petitioner lives, Considering 
that three sureties are required we do not 

thini? it necessary that each one of the three 

should live in the immediate neighbour- 
hood of the accused. With regard to Snresli 
Chandra ^ Dutta Ohowdhuri, the elder 
brother, it does mi appear that the sus- 
^lons against him have been substantiated 
We, therefore, direct that in the case of 
Romesh Chandra Dutta Chowdhuri the 
following three persons, Sures Chandra Dutta 
Ohowdhuri, Khi'tish Chandra Dutta Ohow- 
dhuri and Hemendra Mohun Dass, be accepted 
as sureties. 

The Rule is made absolute in these terms. 

Buie made absolute, 


JUDGMENT. — In this case the petitioners 
were required to execute bonds with three 
sureties each in the sum of Rs. 1,000 to be 
of good behaviour for one year. They 
offered certain sureties and under the pro- 
visions of section 122, Criminal Procedure 
Code, these sureties were rejected as being 
unfit persons. Thereupon the petitioners 
obtained from this Court the present Rule 
calling upon the District Magistrate of Dacca 
to show cause why the sureties offered should 
not be accepted. The learned District 
Magistrate has submitted a very fair expla- 
nation and after reviewing the evidence 
expressed his opinion that in ths case of the 
petitioner Suresh Chandra Banerji three of 
the sureties offered, namely, Basanta Kumar 
Banerjee, Kali Kumar Banerji and Rash 
Mohun Banerji are fit persons to be accepted 
as sureties. In the case of Suresh Chandra 
Banerji we direct that the three persons 
above named be accepted. 

In case of Romesh Chandra Dutta 
Chaudhuri, of the five persons offered he 
finds that No. 3, Khitish Chandra Dutta 
Chowdhuri, has been rejected on insufficient 
grounds. With regard to the 1st and 2nd 
he says that the 1st is the elder brother and 
the^ second the younger brother of the 
petitioner and that they themselves are 
looked upon with some suspicion. AYith 
regard to the 4th and 5th he says that 


HIGH COURT. 

Criminal Revision Case No. 642 of 1915. 

Criminal Revision Petition No. 515 

OF 1915. 

December 21, 1915. 

Present: — Mr. Justice Srinivasa Aiyaugar 

In re POTHL'RI VENKATARAMAYYA 

AND OTHERS— Accused Nos. 1 to 12— 

Petitioners. 

Criminal Procedure Code (Act V of ma) s 437- 
Order of discliarge^Acquittal^Fnrther inouinj order 
Jor, if competent. 

A Sessions Judge Las no jurisdiction to order 
turther enquiry, under section 437 of the Code of 
Criminal Procedure, in a case in which an order of 
discharge amounting in effect to one of acijuittal 

TV&S p(lSS6d« 

Tunguturi Sriramulu v.yalam Krishna Row 25 lud 

Cas. lOOi; (1914) M. W. X. 646; Iti M. L T 30T 38 

M. 5So; 15 Cr. L. J. 67-1; 27 M. I J. 589. followed 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the order of 
the Sessions Court of Kiatna at Masulipa- 
tam, m Criminal Revision Petition No. 2J of 
1915, preferred against the judgment of the 
Deputy First Class Magistrate of Gudivada, 
in Calendar Case No. 44 of 1914, 

_FACTS.-The complaint was at first re- 
ceived by one Magistrate.. He took the- evi- 
dence of prosecution witnesses and a oiiarg© 
w-as framed against the accused. That Ma- 
gistrate was transferred and another was 
appointed in his place. A de novo trial being 
claimed, he took evidence afresh and passed 
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fcn order of discharge. A revision petition 
was Bled against that order to the Sessions 
Court and he directed further enquiry under 
section 437 of the Code of Criminal Pro- 
cedure. The present petition is against that 

°^Mr. F. Bamadossj for the Petitioners. 

Mr! M. H. HaMm, for the Government. 
ORDER-. —In this case the Sessions Judge 
had no jurisdiction to order any further en- 
auiry as the so called discharge by the 
First Class Magistrate was in effect an ac- 
nuittal. See Tamduri Sriramuh v. ^nUm 
Krishna Row ( 1 )• J , therefore set aside the 
„rder of the Sessions udge ordering further 
Sry, the result of which will be that the 
accused in this case will have an acquittal 

entered in his favour. 

Petition allowed-, Order set aside. 

(11 2.i Ind Cas. 1001: 27 M. L. ,1 589; (10 +) M 
N. 64^ 16 M. L. T, 30.3i 38 M. .58.5; 15 Cr. L. J. 

73. 




iiND JUDICIAL COMMISSIONKU’S 
’ COURT. 

CiUMiNAi. Revision Aitlication No. 97 

OF 1915. 

August 2G, 1915. 

>resent-.-Uv. Pratt, J C., and Mr. Boyd, 

A. J. 0. 

RATANSI DAYA-AmiCANT 

versus 

EMPEROR-Ofponknt. 
t o 1 r irt YLI* of .s. in3— 

'Zlwnt-, maMnmbililiJ nf-SM,;„enl rlu.ojul 

'fs'uworV^prosecutio.. for giviag false evidence 
It ^be shown that the false .statement charged 
, 1 m cused is litendiv fal.se. The.e nuisl 
Watennrof fact whic'.h is false. I. is no 
if the fact stated is true hut some cue 

„”“i8 suppressed, with the result that a wrong 

,renec may he dedneed 

Mr Dipdund T. OM, f"r tl.e Applieaiit. 
Mr! li. liavoxond (Public Prosecutor lor 

od), for the Crown. 

mnCMENT.-This is an applica ion tor 
Sot an order made by the P.rst Class 
igistrate, Karachi, under section d.i., 
itninal Procedure C de, directing tlio 
jsecutiaii of the applicant lor an ullcnec 

der section ill, Indian Penal Code. 

yh'e applicant was examined us a wilncss 


for the defen^'e in a defamation case and 
said in evidence “Bhimji Valji had not 
given me a chit guaranteeing me to pay 
my claim in the Small Cause Ctmrt.’' 

The Magistrate came to the conclusion 
that this statement was false and, therefore, 
directed prosecution of the applicant under 
section 211, Indian Penal Code. This section 
has no application at all, for the applicant 
never made a faE'e charge or complaint 
agaiu.'it anybody. The Magistrate evidently 
intended to direct the prosecution of the 
applicant under section 193, Indian Penal 
Code. 

The question that arises is whether the 
applicant gave false evidence. 

The applicant had filed a suit in the 
Court of Small Causes, Karachi, agains- 
Bilim i Valji and this suit was dismissed 
or withdrawn on the ground that the 
contract was a wagering one. This plea 
of wager was really for the benefit of 
Raraji Manji, who bad been prosecuted for 
defaming gunny bag merchants by alleging 
that their business was illegal and consisted 
of wagering contracts, etc. The Magistrate 
believed that the withdrawal of the suit 
was collusive and that Bhimji Valji had 
agreed to pay the applicant Ratansi’s 
claim and that Bbimji gave to Ramji 
Manji a chit promising to do so. This is 
what Bhimji has said in his evidence. Bui 
even if this be so and even if Bhimji’s 
evidence is believed, the fact remains that 
th chit was given not to the applicant but 
to Raraji Manji. Therefore, the applicant’s 
evidence that he was given no chit is 
literally true. To support a prosecution for 
giving false evidence it must be shown 
that the fal.se statement charged against 
ihe accused is literally false. There must 
be a statement of fact which is false. It 
is no offence if the fact stated is true but 
some circumstance is suppressed, with the 
re.^ult that a wrong inference may be 
deduced. Here the applicant’s denial that 
lie received no chit from Bhimji Valji is 
literally true and does not amount to an 
offence under section 193, Indian Penal 

O' de. 

We accordingly quasli 'he order of the 
Magistrate under section 47d, Criminal 
Procedure Code. 

quashed\ 
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MIR H03SEIN liUX U. KA:<D0. 

SIND JUDICIAL COMMISSIONER'S 

COURT. 

Eiust Civil Appeal No. 24 of 1913, 
September 19, 1915. 

I'resetif- Mr. Prait, J. C , and Mr, Croucli, 

A. J. C. 

MIR HUSSEIN BUX-Plaintiff- 

Appellant 

versus 

KANDO AND OTHERS - DEFENDANTS— 

Respondent.5. 

Specific Relief Acl (I of 18/7). s. i2^Decl<imlonj 
decree, right to, without askimj for ucnilahle con. 
sequential reliefs ginholical possession. 

Ajagirdar sued to obtain a declaratiou that he 
was the owner of the laud in possession of tlie 
defendants whom he alleged to be his tenants. The 
defendants denied the tenancy: 

Held, that the plaintiff was not entitled to a 
declaratory decree, inasmuch as lie being entitled to 

urther relief by way of symbolical possession had 
faded to ask for it. 

^fhnasuhapafhi Pillui v. Ramaswnini Aiuar, 5 
• Ind, Cas.630; 33 M. 452; ; 1916] M. W. N. 112: 7 M. L. 
1 311; 20 ft[. L. J. 301, followed. 

. Farqsram v. Bhimhhai, 5 Mom. L. U. 195, dissented 
from. 

Appeal against the decree of the First 
Class Subordinate Judge, Hyderabad. 

Mr. Ruprhanil Bilaram, for the Appellant. 

Mr. Tejumal Has$.,mal, for Respond- 
ents Nos. 1 to 6, 8, 10 and 12. 

JUDGMENT. - The plaintiffs, who arc 

.yVVdari- of certain lands, filed this suit to 

^ obtain a declaration that they are the owners 

of the lands, and that the defendants are in 

po.ssession as their tenants. The defendants 

denied the tenancy and, therefore, the suit 

became an ejectment .suit and the lower Court 

required the plaintiffs to amend the plaint 
accordingly. 

The plaintiffs made a pretence of amending 

the plaint, but the amended plaint still 

sought no further relief than a declaration of 

title. The lower Court then dismissed the 
suit. 

The plaintiffs now appeal and Mr. Rup- 
chand cites the case of Farasratn v. Bhimhhai 
(1), where it was held that a plaintiff seeking 
possession of land held by defendants 
■ through tenants may sue for a declaration of 
title coupled with an injunction to prevent 
the defendants from interfering with the 
:Collection of these rents. 

(1) 6 Bom.Ti, R. 195. 

44 


We do not concur in the decision, for it 
overlooks tlie fact that an injunction is an 
equitable relief and cannot be granted unless 
common law remedies failed. An injunction 
can only be granted on the conditions set 
forth in section 5i of the Specife Relief Act, 
while section 56 (1) prohibits to grant an 
injunction when equally eicacious relief can 
be obtained by any other usual mode or 
procedure. Further, the ■ facts in the 
case of Faiwam v. Bhimhhai (1) are differ- 
ent. Here it is the defendants whom plain- 

tiffs allege to be in physical pos.sessiAn as 
tenants. 

If on their denial of the lease the plaintiff 
wishes to determine thetenancy that operates 

as a forfeitureand the plaintiff’s suit is a suit 

for ejectment. 

Mr. Rupchand argue.s that he does not 
wish to determine the lease and seeks a 

declaration of his landlord's right. But the 

riglit to recover rent is itself capable of pos- 
session. The procedure of giving possession 
of such aright is indicated in Order XXl, 
rule 96, Civil Procedure Code. It was 
pointedontin/?a;/iKai'u6ap(iMi' Billaiv. Rama- 

swami Aij/ur (2) that a declaratory suit will 
not lie when the plaintiff is entitled to 
further relief by way of symbolical posses- 

Sion. 

Mr. Rupchand complains that the suit 
should not have been dismissed merely 
because of this defect. But the lower Court 
gave him an opportunity to amend the plaint 
and to pray for further relief, but he did not 
avail himself of that opportunity. It makes 
no difference Umt some other defendants 
admitted plaintiff’s title because the admis- 
sion of the title did not correct the error in 
the form of the .suit. 

We confirm the decree of the lower Court 
and dismiss this appeal with costs. 

.‘Appeal iiismisstd. . 

112 N 

112, / M. L. i. 311; M. L. .1. 30l. 
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OHASITI7 V. SODHAN 81NQB. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1477 of 1914. 
January 19, 1916. 

Present: — Mr. Justice Walsh. 

GHASITU AND OTHERS— DEPSteDANTS — 

Appellants 

versus 

SODHAN SINGH— Plaintiff — 
Respondent. 

tnjUndton—Co>8harers— Wrongful user by o)ie co- 
sharer of joint property—Necessity of proving sub- 
stantial injury. 

In a suit for injunction agalust a co-sharer for 
•wrongful use of a joint land, it is not necessary to 
prove that the plaintiff is suffering or is likely to 
suffer substantial injury by such user. [p. 691, col. 1.] 
Kajju Khan V. hniiaz-ud-din, 18 A. 115j A. W. N. 
(1895) 243, followed. 

Pot’rts Ram v. Sherjitf 9 A. 661; A. W. N, (1887) 253, 

not followed. 

Second appeal from the decision of the 
Additional Judge of Saharanpur, dated the 

30th May 1914. 

The Hon’ble Mr. Abdul Eaoof, for the 
Appellants. 

Mr. Nihal Chand, for the Respondent. 

JUDGMENT.— This case has raised a 
very interesting discussion. The point 
argued before me affects only one portion 
of the property in dispute. But inasmuch 
as I find myself unable to interfere with 
the decision of the Court below, it is not 
necessary for me to go in detail into all 
the questions in the case. Mr. Abdul Raoof, 
on behalf of the appellants, in a very clear 
and interesting argument, raised one distinct 
point namely, whether it is necessary for 
one of several co-sharers who objects to the 
use by the other co-sharers of the joint 
property, and seeks to restrain them by 
injunction from making a wrongful use of 
such joint property, to show not only that 
he objects, but also that he is sufferiiig 
or is likely to suffer sul).stantial injury by 
the user of which he complains. Tliere is 
no dispute about the general principle, wliich 
has been affirmed over and over again, that 
one joint owner has no right to deal with 
the joint property otlierwise than with the 
consent of the other joint owners. Tliere 
is also no dispute that if the injury is 
substantial, a joijit owner is entitled to the 
ordinary remedy by way of injunction to 
have the property restored to its former 
condition. There is further no dispute that 
he does not Jose this right so long as he 


ii9i^ 


comes to the Court, or takes steps to prevent 

the wrongful user, in good time. 

The question is, whether even if he comes 
in good time snd shows his want of con- 
sent, he may not lose his remedy unless 
he proves some substantial injury. Put into 
other language the argument comes to this, 
that inasmuch as there is a machinery 
by which joint property may be partitioned, 
the plaintifi is to he deprived of his remedy 
for the wrong and thus forced to seek 
partition which he does not wish to do. I 
confess that 1 do not like the proposition, 

It seems to me dangerous and to open a 
very wide field for discussion as to what 
is or is not a substantial injury to a joint 
owner’s holding. I doubt very much whether 
in a great many cases a Court is in a 
position to decide that question. An owner 
of property in most cases is the best judge 
of what is good or not for his own proper^, 
and he has an absolute right to deal with 
his own legal rights as and when he pleases. 
But Mr. Abdul Raoof bas satisfied me 
that there are instances certainly in Calcutta 
in cases decided by two Judges in which 
it has been clearly held that a joint owner, 
in order to justify* a claim, must show 
substantial injury to himself, and he has 
pressed upon me the decision of Mr. Justice 
Mahmood in this Court in Paras Ram v. 
Sherjit (l). Had it not been for the 
Calcutta decisions which he was clearly 
following, I should have come to the con* 
elusion that Mr. Justice Mahmood did not 
intend to lay down quite so narrow a 
principle as that which is contained in the 
head-note, because at the end of his judg- 
ment he directs an issue of fact as to 
whether the plaintiff has stood hj or had 
been quick in asserting liis right. That 
issue, of course, was quite immaterial to 
.the ruling to which he came in his judgment. 
1 think, however, that so far as I am 
concerned, this question is placed beyond 
controversy by a decision by which I am 
l)ound, namely, the decision of the Chief 
Justice and Mr. Justice Burkitt in Na}}U 
Khan V. Lntiaz-ud'din (2). That case was 
referred to two Judges by my brother 

Banerji on the very ground that the decision 

of Mr. Justice Mahmood has been questioned, 
i'ur some reason or another no reference 

(1) 9 A.G61; A.W.N. (1887) 253. 

(2) 18 A. 115; A. W. 5. (1805) 243. 
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NARiTANASWAMI NAIDU QARU V. KROYIDI GANTAYTA. 

is made in the judgment of the Court, or 
in the head-note, to Mr. Justice Mahmood’s 
decision. In my opinion the decision of 
Mr. Justice Mahmood most be taken to 
have been definitely overruled by the 
decision in Nojju Khan v. Imtiaz^nd^din (2). 

It would appear to follow from this that 
the law upon this not unimportant point 
is one thing in Bengal and another thing 
in these provinces. 

It is, however, sufficient for me that I 
am compelled by authority binding on me 
to dismiss this appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT, 

Civil Revision Petition No. 375 of 1912. 

September 24, 1915. 

Present:— Uv. Justice Srinivasa Aiyangar. 

T. NARAYANASWAMI NAIDU GARU— 

Plaintiff— Petitioner 

KROVIDI GANTAYYA and another— 

DsFEpANTS Nos. 1 AND 3— RESPONDENTS. 

Execution — Application returned for amendment 
hut not re’presented-~~Stcp‘in’aid of execution. 

An execution application which is presented but 
returned for amendment and is not re-presented 
within the time limited, is sufficient to save limitation 
so far as a subsequent application is concerned. 

■ Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the order of 
the Court of the District Munsif of Bezwada, 
in Execution Petition No. 78 of 1911 in Small 
Cause Suit No. 516 of J903. 

Mr. P. M. Srinivasa Aiyangar for Mr. P. 
Kagahuskanam, for the Petitioner. 

JUDGMENT. — The decisions of this 
Court in Eamanadan Chelti v. Periatambi 
Shervai (1) and Gurrah Seshayya v. Yedida 
Yenkatasubhiah (2) are clear authorities 
for the position that an execution appli- 
cation which is presented but returned for 
amendment and not re-presented within 
the time limited, is sufficient to save limit- 
ation so far as a subsequent execution ap- 
plication is concerned. The District Munsif is, 
therefore, wrong in dismissing this execution 
application on the ground that it was barred 
by limitation. I reverse his order and 
remand the petition to be disposed of ac- 
cording to law. The costs will abide the 
result, 

Order reversed. 

(1) 6 M. 250. 

(2) 29 Ind. Cas. i6j 28 M. L. J. 494; 2 L. W. 640 


RAKI VENKATARAJD V . OFFICIAL RECEIVER. 

MADRAS HIGH COURT. 

Appeal against OiiokR No. 90 op 1915. 
September 16, 1915. 

Present:— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Phillips. 

KAKI VENKATARAJU-Defendant- 

Appellant 

versus 

The OFFICIAL RECEIVER, GODAVERl 
at RAJAHMUNDRY— Plaintiff- 

Respondent. 

Receiver— Mortgagee in possesmn— Mortgagor beconu 
ing insolvent— Receiver, lehen appointed. 

Ordinarily the position of a mortgagee in posses* 
sion should not be disturbed by the appointment of 
a Receiver, and further good grounds must be 
shown to justify a Court in interfering with suoli 
possession. 

Where one of the mortgagors was managing the 
mill mortgaged by them on behalf of the mortgagee 
in accordance with the terms of an agreement 
and the mortgagors became insolvents: 

Held, that inasmuch as the mortgagee was not 
in possession a Receiver might be appointed at the 
instance of the Official Receiver. 

Appeal against the order of the District 
Court of Godaveri at Rajahmundry, in 
I. A. No. 194 of 1915, in Original Suit No. 15 
of 1915. 

Mr. T. Pvakasamy for the Appellant. 

Messrs. J. L. Rosario and P. Somasundaram^ 
for the Respondent. 

JUDGMENT.— In this case, the District 
Judge has appointed a Receiver for a mill 
mortgaged to defendant byltwo insolvents who 
are now represented by the Official Receiver, 
plaintiff. In the plaint the Official Receiver 
alleges that the mortgage was only for 5 
years, and that hetenderedwhathe considered 
due to the mortgagee according to the terms 
of the mortgage, but the tender was not ac- 
cepted. It would appear that the terms of 
the mortgage are onerous and now the 
Official Receiver has obtained an order 
for a Receiver on the ground that it is for the 
benefit of the insolvent’s estate. For appellant 
(defendant) it is urged that the possession of 
a mortgagee in possession should not be 
disturbed by the appointment of a 
Receiver. This is, no doubt, ordinarily true 
and very good grounds must beshown to justify 
the Court in interfering with such possession; 
but in this case we think that such grounds 
do exist; accepting as we do the statements in 
the plaint an application for a Receiver is 
correct, for they are unrebutted. One of the 
insolvents has been managing the mill all 
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aloDi? on behalf of the mortgagee in accord* 
anoe with the terms of the agreement, and it 
appears tliat the Beceiver is now in possession 
of the mill. The mortgagee has not, therefore, 
had physical possession, and defendant’s right 
to possession will not be affected by the ap- 
pointment of a Receiver who merely repre- 
sents the party entitled to possession, nor does 
it appear that defendant will suffer any loss 
by the appointment of a Receiver. 

In these circumstances we will notinterfere 
with the discretion of the District Judge. 

The appeal is dismissed with costs. 

Appeal (lisnussed. 



LOWER BURMA CHIEE COURT. 
Civil Revision Petition No. 141 of 1915. 

December 17, 1915. 

Present-.^Mv. Jnstics Robinson. 

The PAZUNDAUNO BAZAR Co., Ltd.,— 

Plaintiff^— Applicants 


versus 


T. GWAN CHWAN— Defend.\nt- ■ 

Respondent. 

Ti'duafer oj Pi'opi’i'lij Ad ll\ ‘>1 fs.'*. 103, lOi 

‘-Lease for 3 ijears unri><ji.4ciril ^Siirrijir pcrforinain-c, 
sui( for, mtuntainalilifij oj—Prriiitinpfii>ii. 

If a Icjisc ri-(niiic(l to bo rofristoioil under yoetion 
107 of the Transfer of Property , Act is not so rej;is. 
tered within proper time a fiiit for specific perform- 
ance l)y registration is maintuinnhle against tlie 
dcfniiltiiig )iarty. [p- ool. 2 J 

The presumption under seethm 100 of the Transfer 
of Property Act does notarise if there is a contraet 
to the contrary, [p. col. 1.] 

BIbi Jovahii- Kaiii .ii v. Chaffarpul Stii'ih, 2 L. 

Jtfappaii V . l‘arnu>io(hin Xaijar, 21 .M. 201; H 
M. L. J. 137. referred to 


Mr. Cowasj), for the Applicant. 

Mr. Iliiiinhafliinn, for the Re.'ipoiitlent. 

JUDGMENT.- Plaintiff.^ adniiltcdly lea.<^o(l 
a certain building to defei dant for one year 
from lOtli October 1911 with an option to 
renew for a further term of (iiiu year. It 
is also admitted that lafer ( ii liio pailits 
entered into a contract to lease liie.'^e 
premises for a term of tln-ee ycai.s from 
tne 15th August 191*', and that on the 
15th August 1913 a lease in accordance 

with this agreement wa.s drawn up and 
executed hy lioth parties. The rent throii!:li* 
out was fixed at Rs. 125 per mensem. 

The document was after execution returncil 


by defendant to plaiiitilf.s but they did 
not re^’ister it. Defendant paid the rent. 


On Lst December 1914,^ plaintiffs wrote 
to defendant alleging that he had broken 
the terms of the document of lease and 
had thereby pnt an end to the lease. 
They requested him to quit within a week’s 
time. In his written statement defendant 
allege.s that they realized that they had no 
grounds for their allegaticn, waived their 
notice, and requested him to pay the rent 

due up to the end of January 191 S, which 

he did. These allegations were admitted. 
On the illth February 1915 plaintiffs served 
defendant with a notice to quit by the 
end of that month. They .said they had 
discovered that the document of Ipaae wgis 
not registered and must be regarded as of 
no effect. Defendant did not vacate the 
premises and plaintiffs now sue for rent 
for the month of February and for the 
damages for use and occupation at Rs. 200 
a month up to 8th June 1915. 

It is urged that septinn 107 of the 
Transfer of Property Act renders a registered 
document compulsory to create a lease for 
a term of three years, and that there being 
no registered lease, the presumption created 
by section lOG of that Act arises and that 
defendant must, therefore, bo deemed to be 
a monthly tenant. If that is so, the notice 
to quit is adequate. 

It i.s, 1 censider, proved and it is admitted 
that the parties came to an agreement that 
a lease for three years certain should be 
given ar.d accepted at a monthly rental of 
Rs. 125. This was carried out in so far 
that deleiidant was left in possession, and 
plaintiffs received and accepted the agreed 
rent. Plaintiff.s should have registered the 
document but did net, and they now seek 
to take advantage of their wrongful neglect 
to do so. It is true that defendant could 
have called upon them to do so and be 
can now bring a suit for speeilie performanc-e. 
It is said that the giant of this relief is 
purely discretionary and that defendant has 
so delayed that it would never be granted, 
but 1 am not prepared to agree with this 
sugge.slion. 

As to section 10b no presumption arises 
if there is a contract to the contrary and 
there is one here: Biln Jiiivahir Kuniari 
V. ('h'dl'ipiil SingJt 0). 


{Ij :H'. L. .J. 343. 
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The same authoritj disposes of the argument 

that the provisions of section 107 of the Act 

would be rendered nugatory if this vie \7 
na not taken. 

The position then is that defendant con- 
inued in possession in the expectation that 
a lease executed by the parties would be 
duly registered, and that lie had, and still 
a right to compel plaintiffs to execute 
und register a lease as required by section 
■ As between plaintiffs and defendant 
their position is that of landlord and 
tenant under the terras and conditions of 
the original agreement, and as if the lease 
had been duly registered. To hold otherwise 
would be to permit plaintiffs to take advan- 
tage of tbeir own fraud or wrongful neglect 
to force defendant to pay a higher rent. 

This is the view taken in the case cited 
above. Reference may also be made to 
Ittappan v. F arangodan Nayar (2). 

_ The petition ii dismissed with costs. 
Advocate’s fees five gold mohurs. 

Tetition ihsmifised. 


(2) 21 M. 201; 8 M. L. J. 137. 


ALLAHABAD HIGH COURT. 
ExEcaxio.v Fiitsi Ap.^eal No. 229 oy 1915. 

, January 17, 1916. 

P- Binerji, Kt. 

MLSl AFA BEGAM and oi'hers— J uDiijiENT- 

DSuroRS— A ppellants 

versus 

Musammaf SIRAJ-UL-NISSA and others- 
Decree-holders — Respondents. 

meiif 0^ instalment - ])ecrce-hohlery remsthj of-Ri-^cu. 

tmn of docrec. 

A compromise arrived af iti a suit for partition 

providad that the amount due under the compro- 

mise decree should be paid by instalments but made 

iia mention as to what would Imppon ou default 
being made; 

Held that on default being made the decree- 
10 ers remedy was not to bring a separate suit but 
to recover the amount decreed by executing the 
decree for each instalment falling duo, 

Exesution first appeal from the decision of 

tie Subordinaie Judge, Mainpuri, dated the 
10th July 1915. 

Mr. Bemde Behari, for the Appellants. 

Ihe Hon’ble AAlr. Ahdul Baoof, for the 
Respondents. 


JUDGMENT. — This appeal is wholly 
without merit. In a suit brought for 
partition^ the parties entered into a 
compromise and a decree was made in 
accordance with the compromise. One of 
the terms of the compromise, which 
according to the decretal order formed 
part of the ^ decree, was that Rs. 1,500 
should he paid in four year.s in instalments 
of Rs. 200 every lialf year, namely, at the 
time of the rafti harvest and at the time of 
the hharif harvest. Instalments not having 
been paid the present application for 
execution was made. The judgment-debtors 

contend that the remedy of the decree- 
holders was to bring a separate suit and 
not to execute the decree. As 1 have 
already said, the decree embodies the terms 
of the compromise and the compromise pro- 
vide.s that the judgment -debtors should 
pay Rs. 1,500 by instalments as stated 
above. Therefore, under the terms of the 
decree the decree -holders are entitled to 
recover the amount decreed by executing 
the decree. It is next urged that as the 
decree and the compromise do not say 
what would happen in the event of any 
default being made in the payment of any 
instalment, therefore, the decree could only 
be executed wJ.en all the instalments 
became due. This is a wholly untenable 
contention. As there is no .specific provision 
in the decree in respect cf the result of 
non-payment of instalments, each instalment 
is recoverable by execution as soon as it 
falls due. The decree-holders have applied 
for realization of the amounts of the 
instalments which are overdue. The last 
contention is that the instalment of rahi 
1322 had not fallen due on the date on 
which the application for execution was 
made. As, however, it had become due 
when the Court made its order for execution, 
this objeefion is without force. The 
decision of the Court below is, in ray 
opinion, right. T dismiss the appeal with 
costs including fees on the higher scale. 

Appeal dismissed. 
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'Hi THIK V. TASSIM. 

LOWER BURMA CHIEF COURT. 
Sprcial Sbcond Civil Appeal No. 16 of 1915. 

November 15, 1915. 

Present: — Mr. Justice Parlett. 

MA THIN— Plaintiff— Appellant 

versus 

H. M. YASSIM AND ANOTHER— 
Defendants — Respondents. 

Registration Act {XVI of 1908), s. 17 (1) 
and re-sale-^Immoveahle property— Agreement creating 
right of redemption, if requires registration. 

Where the effect of an agreement set up is, to 
create a right of redemption of immoveable property 
■worth over Rs. 100, whether absolutely or for a 
time, the writing falls within the meaning of scctiou 
17 (1) (tj of the Registration Act and, therefore, 
requires registration. 

Mutha Venlcatacketapathi v. Pyanda Venlcafachela- 
jwti, 27 M. 348; Suraj Pershad v. Phul Singh, A. 
W. N. {1906) 180, referred to. 

Mr. Villa, for the Appellant. * 

Mr. Gmoalla, for the Respondents. 

JUDGMENT. -On the 24th September 1912 
appellant sold a house and site to one Babu 
for Rs. 1,500 by registered deed. On the 
same or the following day, Babu gave appellant 
a promise in writing to the effect that he 
agreed to sell to her the same house and ground, 
provided she at any time paid him Rs. 1,500. 
Babu died and on 27th July 1911 his widow 
Ma Cho sold the property to the respondents. 
Appellant then sued the respondents for 
specific performance of Babu’s promise to 
sell the property to her, and obtained a 
decree that they should convey the property 
to her within one month on payment of 
Rs. 1,500. On appeal this decree was 
reversed and the suit was dismissed on the 
ground that Babu’s agreement was inadmis- 
sible in evidence for want of registration. 
Plaintiff now appeals. It is argued that as 
a contract for the sale of immoveable 
property does not create any intere.st in 
such property, such contract, if in writing, is 
not compulsorily registrable under section 
17. Looking, however, at llie snb.stance of 
the matter it appears to me that the effect 
of the agreement set up would be to create 
a right of redemption of the property for 
Rs. 1,500, in favour of the appellant, whether 
absolutely, as the agreement in its terms 
implies, or for a term of ten years, us 
appellant allege.s was subsequently agreed 
between them orally. In either case I 
consider the writing falls within the meaning 


of section 17 (1) (i) of the Registration 
Act, and, therefore, required registration. 
The case appears to me to be similar 
to Mutha V enkatachelapati v. Pyanda 
Venkatachelapati fl) and Suraj Pershad v. 
Phul Singh (2). On other grounds, moreover, 

I am of opinion that the suit must fail. 
Appellant alleges that about two months 
before the sale to respondents she borrowed 
Rs. 1,200 and took it to Ma Cho and 
offered to buy the property. There is no 
evidence whatever of this fact except 
appellant’s bare word, but even she admits 
that upon Ma Cho advising her not 
purchase with money borrowed at interest, 
she did not insist, but let the matter rest. 
Nothing more was done until respondents 
had bought the property. In my opinion, 
therefore, it cannot be said that there has 
ever been an acceptance of Babu’s proposal 
to sell the property to appellant for 
Rs. J,500. “An engagement to keep an offer 
open for a given time does not * * * bind 
the person making the offer, but it operates 
as an intimation to the party addressed that 
no acceptance will be received after the lapse 
of thetime named.” Cunningham & Shephard’s 
Contract Act, 8th Edition, page 25. “An offer, 
for instance, to sell goods at a price named 
with a promise to keep it open to a certain 
day is nudum pactum, and can at any time 
before acceptance be recalled. Such promise 
does not prevent the person, who has made 
the offer, selling the goods meanwhile to a 
third person, unless by a distinct contract, 
founded on a distinct consideration, he has 
engaged not to do so. Thus where defendant 
offered to plaintiff certain wool for sale 
with three days’ grace to make up his mind, 
and within three days plaintiff on going to 
accept the offer was told that the wool was 
sold to another, it was held there was no 
contract, because wlien the plaintiff signified 
his acceptance, the defendant did not agree”. 
Cunningham &> Shephard’s Contract Act, Sth 
Edition, pages 22 and 23. 

The appeal is dismissed with costs. 

Appeal dismissed, 

(1) 1^7 M. 348. 

(2) A. W.N. (1906) 180. 
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OALGDTTA HiaH COURT. 

Appeal prom Appellate Dborbb No. 1763 

OP 1914. 

December 16, 1915. 

Present’. — Mr. Justice Sharfuddin and 
Mr. Justice Chapman. 

PEARr MANDER — Dependant 1st Party 

—Appellant 

versus 

Bahu ANAND RAM— Plaintiff — 

Respondent. 

Bengal Tenancy Act (Ylll 0 / 1885j, s. 153-Co». 
flicting claims to landlord's right, decision oj— Second 
appeal, maintainahility of. 

In a suit for rent, the plaintiff who had acquired 
the landlord’s right by purchase at a sale in execution 
of a mortgage-decree, added as ))arties defendants, 
the successors of the jirevious landlord, who contested 
the suit on the ground that the plaintiff liad not 
obtained possession of the landlord’s right: 

^ Held, that a second appeal lay to the High Court 
inasmuch as the plaintiff’s title was assailed by tho 
successors of tho previous landlord and thero wore 
conflicting claims to landlord's right wliich were 
decided by the Court below, [p. 695, col. 2.] 

Appeal against the decree of the Subordinate 
Judge, first Court, Bhagalpore, dated the 3rd 
December 1913, reversing that of the Mun- 
sif, Ist Court at that place, dated the 30th 
November 1913. 

Babu Quru Bas Sinha, for the Appellant. 

Babu Nares/i Chandra Sinha, for the Re- 
spondent. 

JUDGMENT. — Tills appeal arises out of 
a suit for rent. The plaintiff had acquired 
the landlord s right by purchase at a sale 
in execution of a mortgage-decree. He 
made the successors of the previous holder 
of the landlord’s right, parties to the suit. 
The main question which was determined 
by the lower Courts was the question whe- 
ther the plaintiff had obtained possession 
of the landlord’s right or not. The suit was 
contested upon this ground both by the 
tenant and by tlie successors of the pre- 
vious holder of the landlord’s right. The 
first Court held that the plaintiff had failed 
to prove that he obtained possession. The 
Court of first appeal set aside this deci- 
sion, held that the plaintiff had obtained 
possession and decreed the suit. The suc- 
cessors of the previous ownor of the land- 
lord’s right and the tenant both appeal to 
this Court. 

An objection has been made by the re- 
spondent ’that no appeal lies, 
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The plaintiff's title was, however, assailed 
by the successors of the previous owner 
and there were conflicting claims which 
were decided by the Court below. An ap- 
peal, therefore, lies. 

The first ground taken in appeal is that 
it is not open to the Civil Court to go 
into the question of the plaintiff’s title in- 
asmuch as that has been determined under 
section 40 of the Bengal Tenancy Act, 

It appears that the tenant had applied 
under that section for the commutation of 
his rent. A copy of the decision has been filed 
in this case and from that decision it ap- 
pears that both the plaintiff and the de- 
fendants 2nd party, the successors of tlie 
previous owner, were parties to that de- 
cision. But U does not appear that any 
question between the plaintiff and the pre- 
vious owner was decided. The case of Lala 
Sahgram Sinyh v. Mohunt Eamgir (1) has 
been relied on. But in that case the deci- 
sion under section 40 was directly attacked 
and it was held that it is not open to the 
Civil Court to enter into a question which 
involves the validity of a decision under 
section 40 of the Bengal Tenancy Act. 

In the present case there was no deci- 
.sion of the question in the case under sec- 
tion 40, nor is the validity of the proceed- 
ing under .section 40 involved in the pre- 
sent case. We are of opinion that the judg- 
ment in the case under section 40 does not 
operate as a bar in the present suit. 

It was then contended that the plaintiff 
is not entitled to succeed inasmuch as 
his name had not been recorded in the 
land register. There is nothing, however, 
to show that the name was not so recorded 
and no objection on behalf of the tenant 
w'as made that the plaintiff was not record- 
ed in the land register. 

Then it is contended that the Court of 
appeal below was not justified in coming 
to the finding that it did in the absence 
of evidence, but we find that there was 
evidence to support the finding, nan.ely 
to the effect that possession had been de- 
livered to the plaintiff by the Court after 
his purchase at the execution sale, and 1 hat 
in the case under section 40, th§ tenant 
had made the plaintiff a party, 


(1) 3C. W. N.311 
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It js fuptber contended that inasmuch 
as the tenant had sold his to one Ta- 
pashia Tewari, a third party, he had there- 
by got rid of the liability to pay rent. The 
defendant, however, did not allege that tliere 
was any custom entitling him to transfer 
lijs tenancy nor was there any evidence 
that ho had put an end to his liability to 
pay rent to the landlord. 

7t has finally been somewhat faintly 
contended that in a rent suit, the Court 
should not have gone into the question of 
title. But in order to determine the claim 
for rent, it was necessary to go into the 
question in this case. Moreover, after all 
it was a question of possession and not 


title. 

The appeal is dismissed with costs. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

Si’ECiAi, Second Civil Appeal No. 3()3 

OE 1914. 

November Ifi, 1915. 

Present: - Sir Charles Fox, Kt., Chief Judge. 

SHWE BON— Plaintiff— Appellant 

versus 

MI U THA NYO, liv heii aobnt SAN DO 
AUNG— Defendant— Respondent. 

Civil Pinc(<lnrc Code (Jr/ V of J908). 0. II, v. 2, //. 
X.V, r. 12— fivo^lfni, claim for, .'Oihsciinciif fa 
Huit for po>i‘if'.<>‘inii, if barred. 

Thougli 01)0 may possibly Ijo bound to includo in a 
suit for possession of imiin)voabie jnoperty mosne 
])ro(its up to llio (Into of suit, tluTo is iiotliitnr which 
obliges ono to include a claim for mosiio profits 
which miirlit accrue after the ilatc suit, [p 096 
col. 2J 

Ma Xiiciti v.Ma Kmi, 3 L. H. II. oO, referred to. 

Ihiliayli Kadcr v. Fakir ](>rra, h hid. ('as. 4-K»; 3 If. 
L. T. .‘30, refi'i'red tn. 

Mr. S. M. Jhse, for the Appellant. 

Mr. J. L. lifiiiiJ.rrt, lor the Kespomlent. 

JUDGMENT.-On the l.Stl, Keh rnary 
1911, which corre.spnnds with flu* l-Mh 
Waxing labodwc 12/J, liui-nio.^e Kin, the 
plfiintid' instituted a suit, a.gainst the 
defendant who is her hrother-in-Iaw fi.r 
pnsaes.sion, as lieir of her dceeased hii.shaiK*, 
of a half share of cerlain lands and 
moveable properties ijdieiited hy the tuo 
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brothers^ from their father. She obtained 
a decree for half of certain properties on 
the dl.st July 1912. 

On the 4th June 1914, the plaintiff 
in-stituted another suit against the defendant 
for mesne profits of the portions of the 
lands allotted to her for the - years- 

1272 and 1273. 

Objection was and is taken that her 
claim for. mesne profits for these years is 
barred under Order II, rule 2, of the Civil 
Procedure Code, because it was not included 
in the plaintiff’s first suit. That suit was 
virtually a suit for a share of inherited 
property and portion. Even if it could be 
regarded as merely a suit for recovery of 
immoveable property, from a person who 
wrongfully was in possession of it, the 
plaintiff’s present suit would not be barred 
by the rule above quoted, because her 
claim is in respect of years subsequent to 
that in which the plaintiff’s first .suit was 
brought. 

She might possibly have included a claim 
for mesne profits in her first suit, and 
under rule 12 of Order XX the Court 
might in its decree have made provision 
for mesne profits accruing after the institution 
of the suit, but although she may have 
been bound accordiiig to the ruling in 
Ma Nyein v. Ma Kon (1) to include in 
her first suit a claim to mesne profits up 
to the date on which that suit was in- 
stituted, there is no rule which obliged 
her to include a claim for any mesne 
profits whicli might accrue after, that date. 
According to Puhash Knier v. Faheer 
Meera (2) she was not bound in any case 
to include a claim for mesne protit.s in her 
first suit. Tlie learned Judge who decided 
that case considered that the present Code 
had altered ll.e law as declared in Mn 
Xyein v. Ma Kon (l). AVithout express- 
ing any definite opinion on tlie question I 
think his view isopen to doubt. The Bench 
ruling, however, does net apply to the 
pro.sent ca.se, the claim in it being for 
nie.«no profits which accrued after the 
institution of the first suit. 

Another objection taken to the plaintiff’s 
chiini is that her agent accepted a sum 

(!' ;t I., H. H. •)(’). 

(:M slml. fas. 4t.’AMbir. h. T. ofi. 
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of money from the defendant in full 
satisfaction of all her claims in respect 
of' -the rents and profits of the properties 
received by the defendant. This question 
depends upon verbal evidence which is not 
alto'^fether clear: moreover, there is nothing 
to show that the plaintiff’s agent was 
authorized to accept less than what was 
actually due. 

I agree with the District Judge in 
thinking that the plaintiff’s claim was not 
barred on this ground. 

-The appeal is dismissed with costs. 

• • Appeal dimmed, 

^ * 

A 


\ 
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CALCUTTA HIGH COURT. 

■ Appeal prom Appellate Order No. 593 

OF 1914. 

Janaary 31, 1916. 

. Present: —Mr. Justice Holmwood and 

Mr. Justice Imam. 

^ JAMIR FAKIR— JoDiiMEN’T-DEnToa— 

Appellant 

I'ersus 

RAM LAL GHOSE GHOWDHURY— 
Decree-holder— Respondent. 

Contract Act {IX of IhH), s. lA—CompromUc decree 
— Btipnlation to paij whole amount on (Icfanlf 0 / 
payment ofanyinstalment — Interest, excessive, provision 
for~Penalty. 

An executing Court can go behind the terms of a 
compromise decree, [p. 697, col. 2.] 

A compromise decree provided tliat the defendant 
do pay a less amount than originally claimed according 
to-' certain instalments stated therein and that in 
default of payment of any instalment the whole 
amount do become payable at once together with 
interest at the rate of 36 per cent, per annum: 

Held, that the liability to pay the whole amount 
in default of payment of any instalment was not a 
penalty but that the provision for the payment of 
interest at the rate of 36 per cenc. per annum upon 
the whole amount was in the nature of penalty uithin 
the purview of section 74 of the Contract Act. fn. 
697, col. 2.] 

Appeal against the order of the Subor- 
dinate Judge, Khulna, dated the 20th No- 
vember 1914, reversing that of the Mun.sif, 
Bagerhat, dated 30th March 1914. 

Baba Tarak Okanira Chakrahartij,iov the 
Appellant. 

JUDGMENT, — The question which arises 
in this appeal is whether the compromise 


decree contained a contract involving a 
p3haUy within the meaning of section 74 
of the Contract Act, The learned Judge in ; 
the Court below held that he was unable 
to go' behind the terms of the decree in 
which he appears to be in error. He also 
held that there was nothing unlawful or 
in. the nature of penalty in the stipulations 

of the- contract winch was embodied in the . 
decree. 

The terms of the decree, as stated in the 
judgment, which are admitted to be con- 
tract by the appellant, are as follows; -“it 
is ordered that out of the amount claimed 
and costs, a decree bo passed for Rs. 400 
after deducting Rs. 50r‘, remitted by tiie 
plaintiff, and that the defendant do pay the 
said sum according to the instalments 
stated below. In default of payment of 
any instalment, the whole amount shall 
become payable at once together with the' 
sum remitted.” So far, in our opinion, there 
is no penalty whatever. The case is pre- 
ci.sely an ordinary one of discount for 
prompt p.ayment, the debt due being Rs. 90S 
and Rs. 508 being remitted with ' 
a stipulation that Rs. 400 should be 
paid in eight instalments of Rs. 50 each 
without any interest, thus relieving the ‘ 
debtor of tlie exorbitant interest of 31 per 
cent, per annum, which was stipulated for 
in the original loan, But we find that in 
addition to this stipulation, which is one 
merely restoring the original principal if 
the conditions of remittance are not fulfilled, 
there is a further provision that interest 
shall be paid on the whole amount at tlie 
rate of half anna per rupee per mensem, 
that i.s, 36 per cent, per annum. Now this 
strictly speaking does come within the pur- 
view of section 74 of the Indian Contract 
Act, and we may say that having regard 
to the unconscionable nature of the ori- 
ginal bargain we do not think it necessary 
to assess any compensation in lieu of this 
interest which will be entirely expunged 
from the decree. But notwithstanding the 
view we take of the unconscionable nature 
of the original bargain we must hold tliat 
it is not within our competence to treat the 
restoration of Ihe admitted debt to its 
original amount upon default under very 
easy terms of payment, which were given 
to the judgment-debtor in consideration of 
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this large discount, as a penalty. To do 
so wonld be to work injustice in many 
other cases. 

The appeal having been partially success- 
ful the appellant is entitled to his costs 
from the other side, who has nob appeared, 
in proportion to the amount which will have 
to be deducted from the decree. We assess 
the hearing fee at three gold mohurs. 

Appeal partly allowed. 


madras high court. 

Civil Revision Petitions Nos. 275 and 276 

OF 1914. 

December 14, 1915, 

Pre^enf:— Mr. Justice Phillips. 

P. R. AIYANA CHARIAR and others— 

Petitioners in doth 

versus 

In C. R. P. No. 275 of 1914 
i^ATHIAR RAMANUJA AYYANGAR and 

OTHERS— Respondents 
In C. R. P. No. 276 of 1914 
PCLIYUR NARAYANA AYYANGAR and 

others— Respondents. 

Cit'il Pfocedure Code V of lOOSj, 0. XXI, r. 32 
^Decree gionting pennanenf injunction— Powev of 
'Jonrt to enforce obedience hy punishinent—Detention 
nprUon after removal of ohi^t ruction, whether laufiil 
Order XXI, rule 32, of tlie Code of Civil Procodure 
-mpowers a Court to secure the future enforcement 
d a decree granting a permanent injunction, bj the 
)unishment of the person disobeying tlie decree, 
lither by imprisonment or nttnehment of ]iis pro- 
)erty. [p* 099, col. 1.] 

Kochappa y.Sachi Devi, 26 M. 491, distinguislied. 
VenhatachnUam Cludty v. Veerappa Pillai, 29 M. 
tU- Darya Das Nandi v. Duvraj Ayarwala, 33 C. 
)00’ 10 C. W. N. 297: 3 C. I J. 112, followed. 

Where in spite of jui injunction beingpassed against 
lie menihecs of a particular sect prohibiting tliem 
'[■om interfering with the i)ro('essions .»f a rival sect, the 
irot/ress of sucli a pron-ssioii was, on account of inter- 
ercnce hy the lirst sect, dclaycil for three hours, after 

ivhich it was allowed to jirocccd: 

Hrld that tlie siibsenueiiC withdrawal of ohstniction 
lid not' repair the hreach of flie injunction, although 
it might auiouut to a purging of tlie contempt of 
>urr, and tliat tlie people eausitig the obstruction 
ivere liable to punisliment. ' p. 099, col. 1 .] 

Petitions, under sections 115 and 151 of 
Act V of 1908 and section 15 of tlie Letters 
Patent, praying the High Court to revise tlie 
Drder of tlie District Court of Trichinopoly, 

n Appeal Suits Nos. 273 and 120 of 1913, 


(Execution Petition No. 625 of 1912 in 
Original Suit No. 366 of 1909, on the file of 
the Court of the District Muneif of Sri- 

rangam.) 

• Mr. G. Padmanahha Aiyangar, for the 
Petitioners. , 

Messrs. R. Shadagopachaiiar and 0, JJoja- 
gopala Aiyangar^ for the Respondents, 

JUDGMENT.— In this case a decree had 
been obtained by petitioners whereby re- 
spondents were restrained from interfering in 
certain processions of the Vadagalai com- 
munity, and it has been found by the District 
Munsif that on 15th October 1912 respond- 
ents did interfere with such a procession 
and delayed it for three hoursj, after which it 
was allowed to proceed. Petitioners applied 
under Order XXI, rule 32, Civil Procedure 
Code, for an order to enforce the 
decree by the imprisonment of respond- 
ents. The Diatricfl^ Munsif ordered respond- 
ents to execute a security bond for obe- 
dience of the injunction order, an order for 
which there is no provision in Order XXI, 
rule 32. In appeal the District Judge, 
accepting the facts as found, set aside the 
District Munsif’s order as illegal and dismiss- 
ed the petition on the ground that the decree 
had been enforced when the procession was 
allowed to proceed and that the application 
to enforce it had been subsequently put in, 
after iti enforcement and that the 
only Court which can punish a contempt of 
Court is the High Court. It is now con- 
tended for the petitioners that Order XXI, 
rule 32, empowers a Court to secure the 
future enforcement of a decree granting a 
permanent injunction by the punishment of 
the person disobeying the decree either by 
imprisonment or by attachment of his pro- 
perty. The reported cases of this Court do 
not appear to have decided this question. 
Kcchappa v. Sachi Devi (I) only decides that 
in cases of breach of a temporary injunction a 
Court other than the High Court can only 
take action on the motion of a party and not 
s?(o 7 no/«. In Venliatachallam Chetty v. 
Veerappa ['iUai(2), however, where persons 
hud entered a certain jungle in defiance of a 
'decree forbidding such entry, this Court, after 
deciding the question of limitation which 

(1) 26 M. 494. 

(2) 29 M. 314, 
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was the only question raised in second appeal, 
remitted the petition for disposal under 
section 260 of the old Code (corresponding 
to Order XXI, rule 32), thus implying that the 
Court had power to take action under that 
section. Similarly in Burgd Bos 'handi v. 
Bewraj Agarwala (3) it is clear from the 
judgment of Mookerjee, J., (pages 312-314)) 
that he was of opinion that a breach of an 
injunction could be dealt with under Order 
XXI, rule 32. 

For the respondents it is urged, that a 
decree such as the present one cannot be 
enforced by imprisonment or attachment, and 
that imprisonment or attachment can only be 
ordered in cases, where such imprisonment or 
attachment can be continued until the decree 
has been executed, and not in cases where the 
injunction restrains persons from doing 
certain acts in perpetuity. In this case the 
decree must necessarily be in force so long 
as there are representatives of the Tengalai 
community surviving in Srirangam. How- 
ever, the decree has been disobeyed and peti- 
tioners have lost and can never recover 
the full decretal rights which they sought to 
enforce during a period of three hours on 15th 
October 1912. The subsequent withdrawal 
of obstruction does not repair the breach 
of the injunction, for it can never be re- 
paired so far as those three hours are con- 
cerned but may be a purging of the contempt 
of Court. The sole question for determination, 
therefore, is whether a decree can be en- 
forced by punishment and I think it can, 
for otherwise the principle that where a 
right to make an order is conferred, there is 
also conferred a right to enforce that order, 
would be violated. A punishment is award- 
ed not only a? a penalty for a particular 
offence, but also in order to deter the com- 
mission of similar offences in future. De- 
tention in prison of a person guilty of a 
breach of an injunction not only enforces 
the decree so long as the offender is detained 
in prison, but also contributes to its enforce- 
ment in future by putting the offenders and 
others in fear that in case of a future 
breach, they will be again punished. In 
this manner, detention in prison or attach- 
ment of goods can be said to enforce a decree 
even when a breach of the decretal injunc- 
ts) 33 C, 306; 10 C. W. N. 297; 3 C.I,. J. 112. 
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tion may occur, after such detention or 
attachment has ceased. Order XXI, rule 32, 
can, therefore, be applied in a case like the 
present and I must hold that the District 
Judge’s order was not in accordance with 
law. Taking the view of the law that he 
did, the District Judge did not consider the 
merits of the case, but on a perusal of the 
record it does not appear to me that there 
was such a grave breach of the injunction 
as to merit punishment at this stage of the 
proceedings. Respondents purged their con- 
tempt by the withdrawal of obstruction, 
and consequently I do not think it neces- 
sary to make any order under Order XXI, 
rule 32. The order dismissing the petitions 
is, therefore, confirmed, and the respondents 
will pay the costs of these revision petitions. 

Petition dismissed. 


CALCUTTA HIGH COURT. 

Appeal prom Order No. 115 op 1914. 

January 5, 1916. 

Present:— Mr. Justice Chapman and 
Mr. Justice Mallick. 

Tikait KRISHNA PROSAD SINGH 
Judgment-debtor — Appellant 

versus 

Bahu MATI CHAND — Decree-holder - 

Respondent. 

E.cecutioH’-SnJe in execution set nifide— Re-sale— Port 
of decree barred, if realizable— Limitation. 

The execution of a decree cannot be barred by 
limitation in part. [p. 700, col. 2.] 

In execution of a decree for money, only a portion 
of the decretal amount was realised by the sale of 
the judgment-debtor’s property. But on the sale 
having been subsequently set aside, the decree- 
holder applied for the re-sale of the property: 

Held, tiiat he could by the re-sale realise not 
only the sum which was the price obtained at the sale 
which was set aside, but also the balance of hi.s 
decree, tliough au application to execute it for the 
balance would have been barred by limitation fp 
701, col. 1.] 

Righuiiandan Pershad v.Bhugoo Lai, 1? C. 268 
distinguished. ’ 

Appeal against the order of the Deputy 
Commissioner and Subordinate Judge of 
Hazaribagh, dated the 2Sth of February 1914, 

Babus Provash Chandra Mitfer and Anilendra 
Nath Boy Ckowdhary, for the Appellant. 

Babus Bwarka Nath Chakrahurtty, Bepin 
Bihary Ghosh, Karunamoy Ro.^eand Panchanon 
Ghose, for the Respondent, 
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JUDGMENT. — This appeal is against an 
order^ overrnling an objection on the ground 
of limitation, made by a jadgraent-debtor 
to the execution of a portion of a decree. 
Tlie decree was obtained in the Court of 
the Subordinate Judge of Benares on the 
27th November 1900 for Rs. 6,599-9-6. The 
decree was transmitted for execution to the 
Court of the Subordinate Judge of Hazaribagh. 
An application was made to the latter Court 
for the attachment and sale of a certain pro- 
perty, named Gaii Gandey, in execution of 
the decree. This application was made on 
the 19th of May 1903. Tlie property was 
accordingly attached and brought to sale on 
the 2nd of January 190-t. It was purchased 
by the decree-holder for Rs. 2,020. The 
judgment debtor then applied to have the 
sale set aside and, upon his application, the 
sale was set aside on the 16 ih February 
1906. The decree-holder appealed to this 
Court. The order setting aside the sale was 
reversed and the sale confirmed on the ISth 
May 1905. The judgment-debtor thereupon 
appealed t) the Privy Council and, on the 
6th March 1913, their Lord ships of the 
Privy Council reversed the judgment of this 
Court and .set aside t'-e sale. Upon the 
sale being set aside, the decree-holder had 
the right to apply to the Subordinate Judge 
of Haziribagh fora re-.sale of the property. 
He accordingly applied on the 1st December 
1913 that the property, namely, the e.state 
Gadi Gandey, which had been already at- 
tached and sold in the execution proceedings 
commenced by the decree-holder in May 
1903, should be re-sold. To iUi-i application 
the judgment-debtor objected that the decree- 
holder was not entitled to realise m »re than 
the sum of Rs. 2,020, which was the price 
obtained at the sale which was set a.si ls 
by the Privy Council. The contention was 
that having reali.sml that sum by the 
.sale in January lOOl tlim-e had hoen no- 
thing to prevent the decree-holdej- fi-imi pro- 
ceeding to realize the halaji -e of hi-; decree, 
and that the .subsciiuent proceedings leading 
to the setting aside of the sale did not in 
any way prevent the decree-holder from rea- 
lising the said balance, and that ?tinre than 
three ycar.s having expired his right to 
realise thehuiance was barred by limitation. 

We note that the judgment-debtor conctalcd 
that the property might he re-, -old if. on 


[l9.6 

taking an account upon the basis that only 
Rs. 2,023 was duo t) the decree-liolJe.-’, an l 
after giving credit to the judgment-djbtor 
for any sum due to him, it was fomlthat 
any bihnee was_ due to the d^cres-holder. 

The julgment-debtor, therefore, admitted 
that the application of the decree-holder, that 
the property mig’it be re selJ, was an ap- 
plication for the revival of the previous pro- 
ceeding. We liave, therefore, not to consider 
that point. What we have to consider is 
whether, having regard to t!ie fact that it 
was open to the decree-holder to proceed 
to execute his decree for the balance of 
the money due to him after realising 
Rs. 2,020by the sale of the 2nd January 1904*, 
he is now, the period of limitation having 
expired, debarred fro.n realising the whole 
of the decrelal amount including the balance. 
The learned Subordinate Judge overruled 
the objection of the iu Igmoni-debior holding 
that assuming, as was probib’.e, that the 
decree-holder wa.s satisfied witli the property 
that he had purchased at the sale in exe- 
cution, tliere wa.s no reason in e^iuity why 
the decree-holder should not now, that the 
sale had been set aside, realize the whole of 
the amount of hi.s decree. Thejudgment- 
deblnr appeals to this Court. 

We can find no authority for saying that 

can be barred 

by limitation in part. The learned Vakil 
for the appellant has relied upon the case 
of Raghmanian Pershad v. Bkugoo Lai (1) 
in support of his contention; but in that 
case, it wa? not held that the execution of a 
portion only of the decree was barred 
What was held was this tint, upon the 
facts of that case, the application for exe- 
cution, under consideration was a fresh ap- 
plication and not a continuation of the pre- 
vious application for execution, and was en- 
tirely barred for that reason. In the pre- 
sent c,ase, it was conceded by the form of 
the objection made by the judgmant-debtor 
that the application was, in fact, a conti- 
nuation of the previous applicition. In the 
case referred t> an entire property had 
liecn attached and subsequently, as the re- 
■snlt of a separate suit, d'drd of the property 
was released from attachment. The decree- 

holder therenpm applied for the attachment 
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■ of tbe remaining ^rd and it was held .that 

the application for the attachment of the 

remaining ^rd was not a continuation of 

the previous application for the attachment 

of the entire property. In the present case 

there can be no doubt that the 

application that the property might be 

re-sold was not a fresh application. It 

was an ^ application in continuation or for 

the revival of the previous application for 

the sale of the identical property. We are 

satisfied that the objection of the judgment- 

debtor has been properly overruled. The 

appeal is accordingly dismissed with costs. 

We assess the hearing fee at three gold 
inohurs. 


Apptfal dismissed. 


CALCUTTA HIGH COURT. 
LETTEhs Patent Appeal No. -tS ok 1914. 

June 4, 1915. 

Preseut:~Sn Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice N. K. Cliatterjea. 

MUHAMMAD BUKTH MAJUAIDAR- 

Defendant No. 1 — Appellant 

versus 

Vewan AJMON KAJA and anothek 

Plaintiffs— Respondents. 

^lu.'fsahnan M alif Validating Act ("17 0 / 1913' « .S 

operation oJ-Relrospeetive cicd-Previons 

■^n another capacity, if conehsive in .subsequent suit 
— Kes jndicata. 

A Wakf Validuti,,.. 

Act ot 19 j 3 IS not relroppeetive. [p 702 col 1 

A_ previou-s adjudication of a High Courr as (o 
thenuahdity of a uahj between the same parties 
but suing in an anotlier capacity is conclusive, tlioiio-h 

in a subsequent 

suit respecting the same property, and is not affected 
hy the provisions of the Mussalman Wakf Validating 
Act subsequently passed, [p. 702, cols. I & 2.] 

_ Letters Patent appeal from the following 

judgment of Mr. Justice Teunon, dated the 
5th January, 1914. 

“In the ca.se oat of which this appeal arises, 

the plaintiffs as heirs to one Johura Ehatun 

claimed a certain share in certain lands 

originally the property of Johura Ehatun’s 
father. 


Ihe defence was that by a deed, dated .31st 
Deceinber 1869 the fatiier of Mura Khatun, 
and father-in-law of Defendant No. 1, „ne 

-nadethe 

properties «v,i/,andU,at byan ehar.ama, dated 
17tli JpMa 1.307, .Johura Khatun had 
acknowledged the validity of the wukf Md of 
a ^auiaa or compromise made between 
he defendant No. 1 and his mother-in-law 
>n a certain .suit on the 7th BaimU 1306 

and by so doing and by accepting from the 
defendant the allowance mentioned in the 
unkjuama, Johnra Khatun and her heirs 
are estopped from questioning its valid- 

The plaintiff put the defendant to proof 
of his .statements and further a.sserfed that 

had been held by the Court to be invalid 
Plaintiff’s suit having been decreed in both 

ipeak“ 1 

His contentions before me are— ( 1 ) that 
Uie validity of the iraJ/ is not in fact res 

suif' S)'tktTh™ ‘I’® P«sent 

V®'"’ (3) that he 

jiould have been given a further opportunity 

eiiamining him.self in support of the al Led 
soknama and ekrauiama. 

It i.s admhted that in Suit No. -125 of 
1 90 the irul-/ „m.s held to be invalid but 

>n that case plaintiff sued ns a creditor or 
representative of the wife of (he Ligiral 
o'lnei whde he is now .suing as an heir of the 

of the validity of the av.lr/, a fresh suit would 
have been open to the daughter and her heirs 
-nd It cannot, therefore, be contended that in 
the pre.seiit suit it was not open to the 
defendant to re-agitate the question 

the alleged irnl'/immo has been given and 
he document it.self l,as been removed from 
the record by the applicant, and is not pZ 

duced at the hearing of this appeal. It k 

herefore, impossible for me to say tha ’ 
has been proved or is valid. 

Wth regard to the 3rd and last contention, 

it may le observed that on the 

September 1910, tlie suit was psrenipMy 
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fixed for final hearing on 7th November or 9th 
November. The defendant-appellant applied 
for a further adjournment and for his ex- 
amination on commission, and filed with the 
applicationa certificate from anlndian medical 
practitioner, dated 3rd October, to the 
effect that he had been treating the de- 
fendant for “chronic rheumatic affections.” 
Now from the order-sheet it appears that 
on the 22nd August, a prior application 
by the defendant for his examination 
on commission had been opposed by the 
plaintiff, and was very properly rejected. 
Under the circumstances, I cannot hold that 
the second application not made before the 
5th November, though supported by a 
certificate dated 31st October, was impro- 
perly rejected by the Courts l3elow. 

In the result this appeal fails and is dis- 
missed with costs,” 

Babus Sib Chandra Palit and Birendra 

Chandra Bas, for the Appellant. 

JUDGMP^NT. 

Jenkins, C. J. l^Biy 3, 1916).— This 
is an appeal from a judgment of Mr. 
Justice Teunon, by whom it has been 
held that the lower Courts have erroneously 
regarded certain judgments and decrees as 
constituting res judirata. At the same 
time he felt that he must affirm the 
decree of tlie lower Appellate Court, on 
the ground that the wakfnama to which 
the decree related, was not before him 
and that he had no means to form an 
opinion as to whether or not it was a void 
and invalid wakf as the Court had decided 

in a previous litigation. 

We are in the same predicament. But 

there is another aspect of the case by which 
we are influenced ond it is this, brem the 
judgment of the Munsif, it appears that 
the validity or invalidity of the u akj was 
a matter that came liefore the High Court 
and was a subject of adjudication in the 
High Court. We have been told in the 
course of the argument that the invalidity 
of the mkf was affirmed on legal grounds. 
The result then i.s that there Is an adjudication 
by tbe High Court on the invalidity of 
the wakf whicli is based on legal grounds, 
and ordinarily we should feel bound, not 
on the principle <tf res judicata but out 
of the deference which is due to a previous 
decision of the High Court, to follow tiiat 
authority. Before finally deciding tlic case 


on that ground, we give the appellant 
before us an opportunity of producing the 
judgment of the High _ Court before us 
within a month from this date. If he 
fails to do so, this appeal will stand 
dismissed, but without any order as to 

co^ts 

FINAL JUDGMENT. 

Jenkins, C. J.— We must affirm the judg. 
ment of Mr. Justice Teunon, though possibly 
not precisely on the ground which commend- 

ed itself to him. 

We are of opinion that the former ad- 
judication as to the invalidity of tbe wakf ia, 
in the peculiar circumstances of this case, 
conclusive for the purpose of the present 
litigation. 

We have, however, been invited to take a 
different view of the matter out of deference 
to the Mussalman Wakf Validating Act of 
1913. It has been contended that the 
remedial operation of that Act relates to 
the past as well as to the present and future 
and that it was intended to be a declaration 
that the Privy Council pronouncement as 
to the law of wakf was erroneous. I do not 
wish to express any opinion as to the 
limits of the Indian Legislature’s powers. 
But I am doubtful whether the Governor- 
General in Council would make a legislative 
pronouncement that the repeated decisions cf 
the Privy Council were erroneous, though 
from its knowledge of the requirements of 
the country the Legislature may think that 
.in future the law should be otherwise ad- 
'ministered. That I think is what has 
happened in this case. The preamble 
may perhaps give some colour to the 
argument that the operation of the Act is 
retrospective as well as pro.spective. On 
the other hand the title of the Act seems, 
if anything, to have an opposite tendency. 
But both are of ambiguous value. At the 
same time the terras of section 3 clearly point 
to futurity. And this, I think, is most 
likely to have been in accordance with 
the intention of tlie Legislature on general 
coiisulei atnni as also on the particular 
considerations to which 1 have alluded. 
Tliis is my view of the Act and I hold on 
the spe:ial circumstances of this case that 
the previous conclusive decision on which 
the respondent is entitled to rely has not 
been affected by tbe provisions of the Act. 
1 have tlie satisfaction of knowing that this 
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is in accordance with the view of Mr, 
Justice Chaudhuri [Rahimmissa Bibi v. 
Shaikh Manik Jan (1)], which gives me 
greater confidence in the probability of this 
being the true view of the intention of the 
Legislature, 

The result is that the appeal is dismissed. 
As there is no appearance on the part of the 
respondent, we dismiss the appeal without 
costs. 

N. R. Ohattebjea, J. —I agree. 

Appeal dismissed, 

(1) 27 Ind. Caa. 96j 19 C. W. N. 76. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 196 op 1915. 

December 15, 1915. 

Pre5en^:— Justice Sir William Ayling, Kt., 
and Mr. Justice Seshagiri Aiyar. 

The MAHARAJA op BOBBILI— Plaintiff 

— Appellant 
versus 

RANKU APPALA NAIDU — Defendant- 

Respondent. 

Evidence Act (/ of 1872), s. 92 — Contract to pay 
refit at fixed rate— Oral evidence, whether admissible 
to prove variation of contract— Payment for long time 
of smaller sum, ivhetker entitles tenant to pay that 
rate always— Agreement to accept lower rate for 
particular period, effect of. 

Where the rent payable by a tenant is fixed by 
a muchilika properly executed, it is not open to 
the tenant to let in oral evidence to prove that the 
contract has been varied. 

Payment for a long time of a smaller rent than 
that agreed upon does not give the tenant a riglit 
for all time to come, to compel the landlord to 
receive only that rent. 

A communication from the landlord to the tenant 
to the effect that the reduction hitherto made in 
the rent will not be granted after the date of that 
letter is a mere agreement to discharge tlie tenant 
from liability to pay the contract rate for a particular 
period and to accept in lieu thereof a smaller sum. 
No consideration is necessary for this remission; and 
it does not offend against section 92 of the 
Evidence Act. 

Kaitika Bapanamma v. Kattika Kristnamma, 30 M. 

231; 17 M. L. J. 30, followed. 

Second appeal against the decree of the 
District Court of Vizagapatam, in Appeal 
Suit No, 49 of 1914, preferred against that of 
the Honorary Deputy Collector of Vizagapa- 
tam, in Original Suit No. 246 of 1913. 
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The Hon’ble Mr. B, N. Sarma, for the 
Appellant. 

Mr. V. Eamesam^ for the Respondent. 

JUDGMENT.— The claim is for rent for 
three FasUs ending with the 30th June 1912. 

The mMcAt'Iifca, Exhibit A,fixestherentpayable 

by the defendant, and it is not open to him 
to let in oral evidence to prove that the 
contract has been varied. The lower Courts 
are, therefore, wrong in holding that by the 
long payment of a smaller rent, the defend- 
ant has acquired a right for all time to 
come, to compel the plaintiff to receive only 
that rent. 

Mr. Ramesam has, however, drawn our 
attention to Exhibit VI, which is a com- 
munication to his client from the zamtn 
official in which it is stated that the reduc- 
tion hitherto made in the rent will not be 
granted after the date of that letter, namely 
April 1913. We regard this letter as 
agreeing to discharge the defendant from 
liability to pay the contract rate for a 
particular period and to accept in lieu thereof 
a smaller sum. No consideration is necessary 
for this remission and as pointed out in 
Kattika Bapanamma v. Kattika Kristnamma 
(1), this plea will not offend against section 
92 of the Indian Evidence Act. The result 
is that the plaintiff is entitled to rent at the 
rate at which he has been receiving it till the 
end of FasU 1321. As the plaintiff has been 
given a decree for the rent paid as usual 
by the Courts below, this second appeal 
fails and is dismissed. Each party will 
bear his own costs. 

Appeal dismissed, 

(1) 30 M. 231; 17 JI. L. J. 30. 


CALCUTTA HIGH COURT. 

Appeal frosi Appellate Decree No. 3456 

OP 1913. 

January 19, 1916. 

Present Justice D. Chatterjee and 
Mr. Justice Beachcroft. 
SADULLA MRIDHA and others— 
Defendants — Appellants 

versus 

JOYNABUNNESSA BIBI and others- 
Plaintiffs — Respondents. 

Landlord and tenant- Tenants, unrecorded, if 


INUtAN CASES. 


[1916 


701 


SADCIiLA MIUDUA r. JOfKJBCNJiGJSA BIBI. 

represented by recorded ^enants-^Renf, suit for, against 
recorded tenant, cjfect of, on unrecorded tenants— 
Symbolical possession, irhen affects persons not parlies 
to suit or execution proceedings -Suit fo'- possession 
by execution purchaser of holding - Limitation. 

Three brotlicrs, defendants Nos. ) , 2 and 3, inherited 
a nou-transfcrahlo occupancy holding jointly and 
sold a portion of it to defendants Nos. 12 and 13 and 
settled a sub-tenant, defendant No. 6, on another- por- 
tion. But the name of defendant No. 7 alone was record- 
ed ill the shcrista of the landlord, wlio in execution 
of a decree obtained in a suit for rent against defend- 
ant No. 1 alone purchased the holding himself and 
settled with the plaintiff. The latter within 12 years 
from the date of symbolical possession, but more than 
12 years from the date of tlie execution-sale, insti- 
tuted a suit against all the defendants for possession 
of the holding: 

Held that the suit was not barred as against 
defendants Nos. 2 and 3, for they having elected .to 
bo represented in their relations to tlie hindioi-d by 
their brother, defendant No. 1, were parties to the 
suit in the name of tlieir brother and could not be 
heard to say that they were strang^r.^ to tlie suit; 
and that, tlieretore, against them the symbolical 
)Ossessioii gave start to a fresh period of limitation; 

^^that' as (lefendaiits Nos. 0, 12 and 13 were 
stixingors to tlie suit, the delivery of symbolical 
possession did not affect their possession, and that 

the suit as against them was baned by limitation; 

fp 70^col.l.] . . 

that dofemlanls Nos 12 and 13 being mire- 
co-Mii^ed purchaser.^ of a itortioii of tlie holding, 
were bound bv the result of tlie rent suit and were 
liable to be tiirneil out by a separate suit bnuiglit 
for the purpose williiii 12 years from llic date of tlic 

CX(^cutif>n sale. p. THIi, cni, I. 

.Ifn' Wmiruddin v. l/da /)<•../, i Smi i.in, \) 0- h. 
J. 472, exp'aiiied and applied. 

Appeal against the decree of Hie Subordi- 
nate Judge, AMymen.singli, dated the .'^th 
July UH3, confirming that of the AMunsif, 
Jamalpore, dated the ‘ddivi May 191J. 

hWCTS.— The pliiintitls in.stitnted the suit 
for the po.sse.-sion of an occupancy holding 
-viiich wa.s not transferable without the con- 
lent of the lamllord. The allegations in 
the plaint were that this holding was in- 

lierited by llolatn Mriilha, dcteiulaiit Xo. 1, 

and his two brothers who j iiutly .sold por- 
tions of the holding to di't'embuits Xcs. 12 
and lo and settled uiider-/'oVo/v- up n ollur 
portions. The landlord lirouglit a rent-.Miit 
again.st Golam Mridha alone and in e.\e- 
cution of the rent decree put up the holding 
to sale and purchased it hini.self. He then 
settled the holding with the plaintills. .More 
than 12 years aftm- the date of the e\‘'nifi<'ii 
sale, but witbin 1- years fiuin ibe date of 
the writ of delivery of posso.sM‘*n, tlie plaint- 
iffs’ suit was brought. 'Idie defence htUr 


alia was that the fuit was barred against 
all the defendants except Golam Mridha. 
The .'uit was decreed by the Mnnsif and 
the decree was confirmed by the Subordi- 
nate Judge in appeal; thereupon the de- 
fendants preferred a second appeal to the 
High Court. 

Mr. A^l. K. Fazlul flnq, for the Appellants. 

— In execution of the rent-decree, actual 
delivery of posse.ssioii did not take, place, 
only .symbolical pos.session was taken ; this 
symbolical possession could not affect the 
pc.ssession cf any cne of the defendants, ex- 
cept Golam Mridha against whom alone 
the rent suit was brought and who alone was 
a party to the execution proceedings. The 
brothers of Golam Mridha as well as the 
other defendants were strangers to the suit, 
tliey were in p’cs.^e.ssion before the suit 
and their possession was not in any way 
disturbed by the .symbolical possession. So 
as against them, the symbolical possession 
did not givo a fresh start to limitation. 
Referred to Mir Waziruddm v. Lala Deoki 
Fnudan(\), Haii Mohan Shaha v. Bahurah(2), 
the Full Bench decision reported a.s Mahadev 
Sakharjm Taikar Jonu Naingi Huiky {'6) 
and Kurain Dan v. LnUu Praiad (4). 

There w(re sub-tenants upon the land in 
suit, they could not be turned out by the 
plaintiffs in this fuit. These sub-tenancies 
did not fall to the ground by the mere 
sale of the holding in execution of the rent- 
decree. Again, the defendants Kcs. 12 and 
13 have been in po.^sessiou for more Iban 
12 years after the sale, and they have 
acquired a right by adverse possession as 
against tbe plaintiffs. 

Babu lU’hnidra Ntdli J/om/u/, for tbe Res- 
pf iidents.— Tbe defendants Nos 2 and 3 were 
not .stranger* to tie suit. They were repre- 
sented by defendant No. 1, Golam Mridha, 
in the landlord’s sha-iiln. These defendants 
had r.o dealings with the landlord and they 
held cut defendant No. 1 as their represeu- 
taii\e in connection with Hie bolding in ibeir 
dealings with tbe larcllrid. Ihe decree 
agaii >t the defendant No. 1 will be binding 
against them. It was their duty to have 
their names registered in the landlord’s 

sIk risfo. 

(\U\ C. tT2. 

{2: L’l 71'). 

1 1 I ml. .U7: n Uoni. L. K. llo; 30 B. 373. 

H) 21 A 20‘J; A. W. N. (1899) oU. 
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As regards the other defendants, they 
were not recognised by the landlord and 
the hndlord was not bound to bring and 
could not bring any suit for rent against 
them. 

The suit for rent might be regarded as a 
suit against the holding as represented by 
the defendant No. 1, who alone was the 
recorded tenant in the landlord\s sherisfi. 
So all the defendants were bound by the 
result of the suit and the execution pro- 
ceedings. 

Mr. A. K. Fazlul Haq, in reply. — Merely 
because the name of defendant No. 1 was 
recorded and the names of the defendants 
NosS. 2 and 3 were not recorded, does not 
prove that the latter were represented by 
the former. 

The defendants Nos. 2 and 3 lived separate 
from defendant No. 1 and were in separate 
' possession of portions of the holding. 

JUDGMENT. 

D. Chatterjeb, J. — An occupancy holding 
not transferable by the custom of the locality 
was inherited by three brothers, defendants 
Nos. 1, 2 and 8. They jointly sold a portion 
of the jote to defendants Nos. 12 and 13 
and established suh^ryoh of whom defend- 
ant No. 6 is one. The name of defendant 
No. 1 alone, however, was recorded in the 
sherista of the landlord, who brought suits 
against defendant No. 1 alone and obtained 
decree.s some of which were satisfied by 
all the brothers, while in execution cf the 
last of such decrees he sold the jote and 
purchased it himself and after obtaining 
delivery in execution settled the jote with 
the plaintiff, who brings this suit for 
possession. The Courts below have decreed 
the suit and hence this appeal by defendants 
Nos. 2, 3, 6, 12 and 13, principally on the 
ground that as against them the suit .should 
have been held as barred by limitation in 
that the landlord had obtained only 
symbolical possession which was of no 
avail against them as they were no 
parties to the suit. 

It has been found that defendants Nos. 2 
and 3 were represented by defendant No. 1 
so far as the landlord was concerned. It has 
also been found that the suit was within 
time from the date of the symbolical posses- 

45 


sion. The appellants contend that they are 
strangers to the suit and are not bound by 
this symbolical possession -and as they have 
been in possession for more than twelve 
years, the suit is barred by limitation as 
against them and their possession cannot 
be interfered with. Reliance is placed in 
support of this contention on the case of 
Mir Wazir ud-din v. Lain Deokinandan (1), 
It was held in this case that symbolical 
possession does not in any way atfect the 
possession of, or giye start to a fresh period of 
limitation against, persons who are not 
parties to the suit pr execution proceedings, 
notwithstanding that such persons may be 
bound by the result of the litigation 
terminating in the delivery of formal 
possession. The ratio decidendi in this case 
and the cases therein relied on was that 
the person who is a party to the proceeding 
ra-st be considered as having been present 
at the delivery. Another reason relied on 
by the learned Judges in this case was that 
under-lea.ses and encumbrances are not avoided 
ifso facto by the sale but must be 
tot rid of by a further suit or proceeding. 
Now let us see how these principles apply to 
the present case. 

Defendants Nos. 2 and 3 are the unregis- 
tered co-sharers of the registered tenant, 
defendant No. 1. The Courts below have held 
that they elected to be represented in their 
relations to the landlord by their brother, 
defendant No. 1. This is equivalent to 
saying that defendant No. 1 .stood in the 
place of all the brothers including himself 
in the rent suit and all further proceedings 
including the delivery of possession. Their 
interest would cease ipso. facto by the sale 
and no further suit or proceeding would be 
required to get rid of them. They are 

neitherencumbrancersnor under-lessees. They 
are to my mind parties in the name of their 
elder brother and cannot be heard to 
say that they are strangers. It is true 
that they plead a separation from their 
brother and separate possession on their 
own behalf, but they allowed their elder 
brother to represent them in all matters 
connected with their landlord in relation 
to the lease-hold property. It would, I think, 
be unjust to allow them to resile from the 
position in which by their conduct they 
have placed themselves apart, of course, 
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from any question of fraud or collusion 
which has not been raised in this case. 

Then comes the case of defendant No. 6. 
Paragraph'5 of the plaint states that defendant 
No. 6 has his house on dag No. 11 and para- 
graph 6 that he is not a honafide tenant but 
a trespasser. This defendant did not appear 
in the first Court, but the plaintiff gave 
no evidence to prove that he was not a 
bona fide tenant 1 ut a trespasser who had 
been falsely set up as a tenant. On the 
other hand the plaint admits that he has 
his hon.se on one of the plots and that he 
set up a sub-tenaney. I think, therefore, he 
must be taken as an under-tenant who 
can plead his possession as a stranger to 
the suit. The case of Mir Wazir-ml’din v. 
Lala Beokinandan (1), therefore, comes to 
his rescue and the plaintiff’s suit to turn him 
out is barred. • ' " 

As regards defendants Nos. 12 an'd 13 
they are purchasers of portions of the hold- 
ing long before the suit. The landlord did 
not recogni.se them and was not’ bound to 
recognise them: he was entitled to treat 
them as trespassers and has treated them 
as such in the plaint. They are, therefore, 
admittedly strangers and although they 
would be bound by the result of the suit and 
liable to be turned out, that must be by a 
separate suit within 12 years from at lea.st 
the sale when the title of the purchaser 
began and when at least he would be 
entitled to evict any trespa.sser. The suit 
was filed just in time from the date of the 
writ of delivery of possession and, tlierefore, 
beyond J 2 years from tlie sale and the suit 
is, therefore, barred against defendants 
Nos. 12 and 13 and the plaintiff cannot 
turn them cut. 

The appeal of defendants Nos. 2 and 3 
must, therefore, be diMiiissed and tlie appeal 
of defendants Nos. li, 12 and 13 decreed 
with costs: a.s all the appellants appeared by 
one lahilutuamaJi, defendants Nos. C, 12 
and 13 will get 3 otlis of the bearing fee 
and defendants Nos. 2 and 3 will pay 2 'otlis of 
the hearing fee to the respondents. 

Bi’AcHciton, J.— I agree. 

App-al ptuflfi alh^ivrd. 


■ 
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MADRAS HIGH COURT. 

Second Civid Appeals Nos. 1699, 1700 and’ 

1701 OF 1913. 

December 8, 1915. 

Present: — Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Kx. 

InS. A. No. 1699 OP 1913 

TALAGAPU TAVUDU-Dependant-^ 

Appellant 

Tn S.A No. 1700 op 1913 
VAKALAPURl KANNfAH-DEKEmNT-^ 

Appellant 

In S. a. No. 1701 or 1913 

PONDARl PEDDA EASWARUDU-- 
Defendant - Appellant 
versus 

The ZAMINDAR op TARLA-Piaintiff - 

Respondent in all. 

Madruii Ksfnks Lninl Art (/ o/ ISOS), j(S. 74,75 — 
Nature of proccediiiija—Fiudinj of Collector as 
in pnijmcnt of rent, whether has effect of 
decree ^Subsequent suit for determination of rent, 
whether barred —Res judicata. 

The proceedings under sections 74 and 75 of the 
Madra.s Estates band Act are more or less of a 
summary chai’acter. There is notliing in section 75 to 
show that the finding of the Collector on the question, 
whetlier tlic rent was pvyablc by division or 
up))raisenient, would linve the effect of a decree and 
operate as res judicata so as to bar a subsiqueut suit 
for the determination of that question, [p. 707, col. 1.] 

Second appeals against the decrees of the 
District Court of Ganjam, in Appeal Suits 
Nos. 470, 47 1 and 472 of 1912, respectively, 
preferred against those of the Court 
of the Divi.sional Officer of Chicacole, in 
Summary Suits Nos. 1203, 1204 and 1.03 
of 1911, respectively. 

Mr. r. Nagahhitshaniim, for the Appellants. 

The Hon’ble Mr. B. A', for the 

Respondent. 

JUDGMENT. 

In S. a. No. 1699 of U'13. 

The really important question in this 
appeal is whether the order of the Deputy 
Collector in Civil Miscellaneous Petition 
No. 38 of 1909 operated as res judicata 
on the question whether rent was payable in 
kind or in cash. That order was passed 
on an application made to the Deputy 
Collector under section 74 of the Madras 
Estates Land Act; that is, an application 
fur appraisement, division or determination 
of the crops where rent is taken by such 
mean.s. The Revenue Inspector was appoint* 
ed as provided under section 74 to make 
iin'^iward. An objection was taken on 
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behalf of the tenants before the Collector 
that the rent was not payable by division 
or appraisement. The Collector went into 
the matter and upheld that objection. 

It is contended before us that that 
finding of the Collector operated as res 
judicata and bars the present suit. We 
think the learned District Judge is right 
in holding that it has no such effect. 
Under section 75 of the Act what the 
ofticer deputed by the Collector could do 
was to make an award embodying the 
result of his enquiry on the question of 
division or appraisement of the crops. That 
is to say, his award should consist of a 
finding as to how much of the crops was 
payable to the landlord as rent or how 
much money he was entitled to upon his 
share of the crops by appraisement of sucli 
crops. If the Collector found that rent 
was payable by division or appraisement 
of the crops it was open to him to confirm 
or modify the award, as it ought to be 
done. Then the award so confirmed or 
modified would, as provided in section 75, 
have the effect of a decree for arrears of 
rent. There is nothing in the section 75 
to show that if the Collector found on 
objection made by the tenants that the 
rent was not payable by division or 
appraisement, that finding would have the 
effect of a decree and we can well under* 
stand that the Legislature did not intend 
to make any such provision. The proceed* 
ings under sections 74 and 75 are more or 
less of a summary character. No appeal 
is provided. It would be difiScult to conceive 
that when the Legislature in this very Act 
has laid down a procedure for the 
institution of a regular suit before the 
Revenue Ofticer for determining the 
question of rent, it should have, in sections 74 
and 75 of the Act, provided another and 
more summary remedy for a determination 
of the same question. If a suit is tiled, 
a regular appeal is allowed. But there 
would be no such appeal, though the 
subject-matter of the decision would be 
the same, in matters coming under sections 74 
and 75 of the Act. Section 75 does not 
say anywhere that the finding of the 
Collector that rent was payable in cash, 
not in kind, would have the effect of a 
decree, 


It has also been argued before us that 
the Deputy Collector ought to have granted 
an adjournment to enable certain witnesses 
of the defendant to attend Court, because 
summonses wpre taken out and that they 
did not attend as cholera was prevailing in 
the place. The Divisional Officer did 
consider the question and held that, as a 
matter of fact, the defendant had sufficient 
•opportunity to produce his witnesses and 
there was no ground shown for granting 
further adjournment. The second appeal 
will be dismissed with costs. 

Second Appeals Nos. 1700 and 1701 follow 
our judgment in Second Appeal No. Ifi90 
of 1913, for the reasons mentioned therein 
and will be dismissed but without costs. 





k dismissed. 


Advocate HIgN Ce'urt 

^ ja nnmu-5r-+r-ashmlf • 




CALCUTTA HIGH COURT. 

Apcrai. from* Appellate Decree No. S34 

OP J914. 

January 14, 19I(). 

Present:— Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbonld. 

IMAM ALI PAT\VAR[-Plai.vt[kf- 

Appbllant 

versus 

Srimati ARFATUNNESSA AJfD another — 
Dependants— Respondent.'. 

M'ihamma<hin /.aw— P/fy/Cf— Knbinnaina, coiuhtiun 
in, that wife could divorce huaband if he does uot reside 
in her father’s house, legality of— Restitution of conjugal 
rights, claim for, byhushaud having other wives, main, 
tainability. 

The condition in a hnhinnama that the husband 
should live with the wife in her father’s dwelling 
house and on the breach of this condition she would 
be entitled to divorce him is void under the 
Muhammadan Law. [p. 708, col. 1.] ^ 

Where in an appeal against the dismissal of a 
suit by the plaintiff for restitution of conjugal 
rights, ou the grounds that the plaintiff had not paid 
the prompt dower and that the defendant (tlio wife) 
could not be compelled to live in the plaiutiff’.s 
house with the other co-wives, it was represented 
to tlie Appellate.-Court that tlie i)laintiff liad deposit- 
ed the amount of the prompt dower in the lower 
Court and that he liad set apart a separate hut 
within liis compound for the residence of the 
defendant: 
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( 

Heldf that, under the circumstances there was no 
reason why the plaintiff should not be given a decree 
for restitution of conjugal rights, [p. 708, col; 2.] 

Appeal again.^it the decree of tbe District 
Judge, Noakhali, dated the 3rd January 
1914, reversing that of the Munsif, Lateshmi- 
pur, dated the 24th of January 1913. 

. llabu Romfifih Chandra Sen, for the Appel- 
lant. 

Babu Gunada Chnran Sen, for the Respond- 
ents. 

JUDGMPjNT. — T his appeal arises out of a 
suit for restitution of conjugal rights brought 
by the plaintiff, whois a Muhammadan, against 
his wife. 

The defence was that at the time of the 
marriage it was agreed by a hahinnama that 
the husband would reside with the wife in 
her parent s house and that in case he did 
not act according to the agreement, she 
would have the power to divorce him. Now, 
the condition in the hahinnama that the 
husband should live with the wife in her 
father’s dwelling house and if he broke this 
condition she would be entitled to divorce 
him, is void under the Muhammadan Baw. It 
was so held by this Court in the suit brought 
by the respondent against the appellant for 
a declaration that a divorce made by her 
was valid, and for recovery of the dower 
money. [See the case of /mow A/i Pafwari 
V. Arfnlunnma (\).] It is contended that 
that case merely decided that the condition 
as to divorce is illegal; but that decision 
was based upon the ground that the condi- 
tion that the wife shall be at liberty to live 
with lier parents is void. We may also 
refer to Macnaghten’s Principles and Prece- 
dents of Muhammadan Law, in wliich it is 
laid down that ‘according to the Muham- 
madan Lasv such an agreement is illegal and, 
therefore, it is not incumbent on the husband 
to abide by it, and ho has full power to carry 
his wife to® his own liouse provided he 
shall have paid the amount of lier dower, 
but in the event of his not having done 
so, .she is at liberty to object until the 
amount is paid.” In Wil.'on's Digest of 
Anglo-Muhammadan Law, section .'»(), the law 
is .stated thus : — ‘A condition that the wife 
shall, though adult, l)e at liberty t«» live in 


the house of her parents, is void, and the 
husband is entitled notwithstanding it to 
insist on the wife residing with him in his 
own house,’ provided he has paid the dower, 
or the prompt portion of it”. That being 
the law the defendant is bound to reside 
with her husband. 

The learned District Judge, however, has 
dismissed the suit on two grounds, the fimt 
being that the plaintiff has not paid the 
prompt dower, and secondly that the defend- 
ant cannot be compelled to live in the same 
house with the other co- wives. 

It is represented to U3 on behalf of the 
appellant that he has already deposited 
the amount of the prompt dower in the 
Court in which execution of the decree 
(obtained by the defendant) was pending; and 
it is also stated that he has set apart a 
separate hut within his compound for the 
residence ox the defendant. Under these 
circumstances, we do not see any reason why 
the plaintiff should not be given a decree for 
restitution of conjugal rights. 

It is next contended on behalf of the de- 
fendant that although according to Muham- 
madan Law the wife may be bound to reside 
in her husband’s house, the Court may, on a 
proper ca.se being made out, select a proper 
place of residence for the wife other than 
her husband’s house. We are pressed to 
exerci.se our discretion in the matter of 
residence of the defendant and to direct 
that she be allowed to reside in her father's 
house and not in the house of her husband 
where he is living with his two other wives. 
It appears, however, that before the in.-titu- 
tion of this suit she had for some time 
lived with her husband, the plaintiff, in his 
house witli another co-wife without any 
objection. The plaintiff, we are informed, 
is her third husband; and having regard to 
the fact that she did once reside with her 
husband in his house witli another co-wife, 
we are unable to hold that the plaintiff’s house 
is not a proper and lit place of residence 
for her. 

The decree of the lower Appellate Court 
is, therefore, set aside and a decree is passed 
against defendant No. 1 for restitution of 
conjugal rights. Before, however, the plaint- 
iff is allowed to execute the decree he must 
.'Satisfy the Court of first instance that he 
has paid the amount of the prompt dower 


(I) 21 Ind. Cus. bV; IS C. W. N. CPIi. 
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into Court, and ttat he has also set apart 
a suitable bouse for separate residence of 
defendant within the compound of the plaint- 
ifE’s own house. 

We order that each party must hear its 
own costs in all the Court'. 


Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 75 op 1914. 
December 22, 1915. 

Present-. — Mr. Justice Seshagiri Aiyar and 

Mr. Justice Phillips. 

HAVA’S WIFE, BEVI UMMA— Defendani’ 

No. 1— Appellant 
versus 

THEKKINIYEDATH ALLATH SHAMU 
MENON AND ANOTHER— Plaintiffs — 

Rbspcndbnts. 

Lea^-e— Cotifracf for one year — Temint holding over — 
Cvntracty tacit renovation of—Tenanty if tref'pasfer — 
Tenancy, determination of. 

If there is a lease for a year and by consent of 
both parties the tenant continues in possession 
afterwards, the law implies a tacit renovation of 
the contract. They are supposed to have renewed 
the old agreement which was to hold for a year. [p. 
70^, col. 2.] 

Jh’.ion V. Bradford and District Ruiheoy Servants’ 
Coal Supply Co. Ltd.. (1004) 1 K. B. 444; 73 L. J. K. B. 
136;90L. T. 122;2U T. L. B. U9; Lewis v. Baker, 
(19U6) 2 K. B. 599; 75 1.. J. K. B. 848; 59 L. T. 10; 22 
T. L. R. 680; 54 W. R. l-IO; Douyal v. ricCurthy, 

1 1893) 1 Q. B 736; 62 L. J. Q. B. 462; 4 It. 402; 68 

L. T. 699; 41 \Y. R. 484; 57 J. F. 597; Right v. Darhy, 1 
Term. Rep. 159; 1 R. R. 169; 99 E. R. 1029, followed. 

Where, therefore, a contract of lease is for one 
year certain and provides for payment of rent 
annually and for its termination on demand without 
specifying any particular date for making such 
demand, the tenant holding over is not a mere tres- 
passer but a tenant from year to year whose tenancy 
must be determined by demand made before the 
new term commences, [p. 710, col. 1.] 

Soames v. }iichohoii, (1902) 1 K. B. 157: 7l E. J. K. 
B. 24; 85 L. T. 614; 50 W. R. 169; Pope v. On, -laud, 
4 Y. &C. 394; lOL. J. Ex. Eq. 13; 54 R. R. 492, 
followed. 

Kelu V. .lau/ifu/ Ktilhj, 8 Ind. Cas. 362; (1910) 

M. W. N. 794; 9 M. L. T. 198, distinguished. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Palghat, in Appeal Suit No. 549 of 1913, 

preferred against that of the District 
Munsif, Palghat, in Original Suit No, 

332 of 1912. 


Mr. P. S. Narayanaswamy Aiyar, for the 
Appellant. 

Mr. 0- Madhavan Nair, for the Respond- 
ents. 

JUDGMENT.- The lower Appellate 
Court regarded the defendant as a 
trespasser and held that he was not entitled 
to a notice to quit. We are unable to 
agree with this conclusion. Exhibit I, 
which is dated the 14th of May 1910, 
stipulates for a year certain and provides 
for yearly payments in case the lessee 
continued to hold on. We think that on 
the expiry of the first year of tenancy, 
the defendant was continuing as a tenant 
from year to year under the provision to 
hold on. The observation of Lord Alverstone, 
C. J., in Dixon v. Bradford and District 
Railway Servants' Coal Supply Go. Ltd. (1), 
clearly supports this position. See also Lewis 

Baker (2* and Woodfall’s Landlord and 
Tenant, page 254. InDongal v. McCarthy {3), 
Lord Esher, M. R., states the law thus: 
“l take it that the doctrine laid down 
by Lord Mansfield in Right ^ v. Darby 
(4) is correct. He there said: ‘if there be 
a lease for a year, and, by consent of both 
parties, the tenant continue in posses.sion 
afterwards, the law implies a tacit 
renovation of the contract. They are 
supposed to have renewed the old agreement, 
which was to hold for a year.’ " We think 
this principle is applicable to the present 
case. Mr. Madhavan Nair relied upon 
Soames Kichdsov fJ) and argued that 
there was a contract to the contrary to 
the effect that the tenant should deliver 
possession on demand. But the contract 
does not say when the demand should be 
made. Lithe absence of such a stipulation, 
the presumption is that the demand must 
be to terminate the tenancy at the end of 
the term for which the tenant holds. The 
provision for payment of the rent is to 
pay it annually and it cannot be split 


(1) (1904) 1 K. B. 44-1; 73 L. J. K. B. 136; 90 L T. 
122; 20 T. L. R. 159. 

(2) (1906) 2 K. B. 599; 75 L. J. K. B. 848; 96 L. T. 
10; 22 T. L. R. 680; 54 W. R. 146. 

(3) (1893) 1 Q. B. 7?6; 62 L J. Q. B. 4e2; 4 R. 402; 
68 L. T. 699; 41 W. R. 484; 57 J. P. 597. 

(4) 1 Term. Rep. 159; 1 R. R. 169; 99 E. R. 1029. 

(5) (1902) 1 K. B. 157; 71 L. J. K. B. 24; 85 L. 'j'. 
614; 50 W. R. 169. 
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up. Even granting that at the expiry of 
the first year, the defendant was a tenant- 
at-will, as pointed out by Baron Alderfon 
in Pope V. Garland (6*, such a tenant bolds 
from year to year. The decision in Soames 
Vt Nicholson (t) turns upon the special term 
in the contract that the tenancy can be 
put an end to at any time. There is no 
such stipulation in Exhibit I; consequently 
there is no contract to the contrary 
regarding the period when the tenancy 
should be determined. The decision in 
Kelu V. Ammad Kully (7), to which 
the learned Counsel for the respondents 
drew our attention, does not consider the 
question whether the demand should not be 
to quit . and deliver before a new teim 
commences. 

We think tha^' the plaintiff i.s bound to 
make the demand on the defendant to 
deliver up possession before the next year 
of tenancy commences and as that has 
not been done in this case, be is not 
entitled to recover possession. We reverse 
the decrees of the Courts below and dismiss 
the suit with costs throughout. 

Appeal allowed; Snif dismiised, 

(6) 4 y. & C. 394; 10 L. J. Ex Eq. 13; 54 il R 492. 

(7) 8Ind.0as.362; (lOlo; M. W.K.794; 9 M. L. 

T. 198. 


tl9l6 


An oiigins.]- kabulyat creating a tenancy executed 
piior to the passing of the Bengal Tenancy Act 
provided for iitterest at the rate of per cent, per 
mensem on overdue iustalmento, but after the pass* 
ing of the Act there was a solehnamah between the 
landlord and the tenants by which a sum of Rs. HR 
was agreed to be the rent after deducting the 
fl6u)a6 Rs. 4-9-0 from the original rent of Rs. 42-9*0 
(including the aiual)) fixed by the kahulyat, and a 
deduction was also made in the rent in respect of a 
portion of the land which was in the possession of 
the landlord. The solehmmah, so far as the question of 
interest was concerned, expressly stated that in case 
of default of payment of any instalment, the tenants 
shall pay interest at the rate stipulated in the hahu. 
lyat and that all other stipulations made in the 
kabu^yit except those in respect of ahoah shall re- 
main in force: 

Held, that by the solehnamak there was only a vari. 
atiou of some of the terms of the old kahulyat but 
that no new contract of tenancy was created; and 
that, therefore, the tenants remained liable to pay 
interest at the rate stipulated in the kubulmt fn 
711, col. 1] 

Heldf also, that if the had created any 

new contract of tenancy, the tenants would not have 
been liable to pay interest at more than the rate 
mentioned in section 67 of the Bengal Tenanev Act 
[p. 710, col. 2.] ’ 

Appeal against the decree of the Distrist 
Judge, Noakhali, dated the -^Oth April 191.3,' 
modifying that of the Munsif, Lakhipur! 
dated the ilth April 1912. 

Babu Romesk Chandra Sen, for the. Appel- 
lant. 

Babu Earn Bayal Dey, for the Respond- 
ents. 


CALCUTTA HIGH COURT. 

Appeal fho.m Appeixate Ukcuee No. 3803 

OF 1913. 

January 27, 1910, 

Fresent-.—Mv. Justice N. l{. Cliattei jea and 
Mr. Justice Kiciianisnn. 

ABDUL HAillD— P laintiek— Api’ella.a 

versus 

ABDUL illJI AN!) oiiiEKs — D efeeuants 

BF>!'0^IlE^TS. 

Beiiyat Tciiaunj Ad (\ J!l „f 
pcnnblp, u-hen bbiilynt prior tv Ad fnin, , 
inleird is rnrini htj :?(.|chii;iin;i]w///,'r ji \<iinj.fAd. 

Tenancy, ij neo'ln ('rnhd—Cniislrodio,, 
menl. 


JUDGMENT.— This appeal arises out of 
a suit for rent and the only question 
involved in this appeal is, what is the rate 
of interest which the plaintiff is, entitled to 
get upon overdue instalments of rent from 

the defendants who are tenants under the 
plaintiff. 

The orlgiml kahulyat by which the tenancy 
was created is of the year 1879 and it 
provided for interest at the rate of 6| per 
cent, per men.sem. There Avas, however, a 
solehmnnah between the parties in the year 
1907, and the lower Appellate Court, differ- 
ing from the Court of first instance, has 
held flint tlie s'dehtiamah created a new 
c'oi.ti’jiet of tenancy. If there Avas any 
contract nffer the passing of the Bengal 
Tenancy Act the defei dant.s are not liable 
to pay interest at moie than the rate 
iiici tinned in section 67 of the Bengal 
lonancy Act. So the question is Avhether 
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by tbe solehnamah the parties entered into a 
new contract of tenancy. We thinkj upon 
a consideration of the terms of the compro- 
mise, that there was only a variation of 
some of the terms of the tenancy. The 
original rent was Rs. 42-9-0, which included 
certain ahioahs amounting to RiS. 4-9-0; 
by the compromise, the parties agreed that 
Rs. 38 was to be the rent for the holding 
(after deducting Rs. 4*9, the ahioabs) and 
a deduction was made in the rent in respect 
of a portion of the land which was in the 
possession of the landlord by virtue of 
purchase and another portion of which the 
landlord was in possession from before 
in osat raiyati right. There was thu.s a 
distribation of the rent in respect of the 
lands in possession of the landlord and of 
the tenants, respectively. The learned 
District Judge has held that the landlord 
could not put the tenants in possession of 
the land. No such case, however, was 
set up in the pleadings, nor is there any 
evidence on the record to justify the finding. 
The statements contained in the petition 
of compromise in respect of the lands in 
the possession of the plaintiff do not show 
that the landlord had dispossessed the 
tenants or could not put them in possession 
of any lands in raiyati right, but only relates 
to lands held in osat raiyati right. The 
compromise petition, so far as the question 
of interest is concerned, expressly stated that 
in case of default of payment of any instal- 
ment, they, the tenants, shall pay interest 
at 6i per cent, per mensem in accordance 
with the Tcahulyat and in a subsequent part 
of the compromise petition it is stated that 
all other stipulations made in the kabulyat^ 
dated the 21st Falgoon 1286, except those 
in respect of abwahs shall remain in force. 
We are of opinion upon a consideration of 
all the terms that there was only a varia- 
tion of some of the terms of the old 
hahulyat and that with respect to the other 
terms including tbe rate of interest, there 
was no new contract. 

That being so, the decree of the lower 
Appellate Court is modified in so far as the 
question of the rate of interest is concerned 
and the plaintifi will get interest at the 
rate of per cent, per mensem as decreed 
by the Court of first instance. 


VBNKATAPATIRAJU. 

We make no order as to the costs of this 

Decree modified. 


..MADRAS HIGH COURT. 

Second Civil Appeal No. 2469 of 1914. 

December 21, 1915. 

Present:— liv. Justice Coutts Trotter and 

Mr. Justice Moore. 

MANCHALA NARAYANA MURTHY— 
Defendant No. 2— Appellant 


versus 

PENUMETCHA VENKATAPATIRAJU 
AND OTHERS— Plaintiffs— Respondents. 
Ciiil Procedure Code (Act V of 190Sj, 0. XLi, r. 
21 -Secondary evidence uf document yiven at 
trial -Appellate Court, whether can admit document 

itself. , 

Where a document material to the plaintiffs case 

could not be found at the time of the trial and the 
plaintiff gave secondary evidence of its contents, 
but produced it in the Appellate Court alleging 
that it had been found in the meantime: 

Kcid, that since the genuineness of tiic document 
was uuimiieiichable, the lower Appelhitc Court could 
admit it as it tilled up a lacana in the plaintiff's 
case. [p. 711, col. 1.] 

Kesmcji Imirv. Great Indian Peninsula Railway 

Company, 31 B. 381; 6 C. L. J. 5; 11 C. W. N. 721; 17 
M. L. J. 347; 4 A. L. J. 461; 9 Bom. L R. 671; 34 I. A. 
115 (P. C.); M. L. T. 435, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kistna at 
Ellore, in Appeal Suit No. 199 of 1912, pre- 
ferred against that of tbe Additional District 
Munsif of Tanuku, in Original Suit No. 817 
of 1910. 

Mr. V. Ramesuui, for the Appellant. 

Mr. P. RQraya'^.amurthy, for the Respond- 


ents. 

JUDGMENT.— 1 do not think we can 
interfere in this case. The learned Sub- 
ordinate Judge in appeal admitted in evi- 
dence a lease, Exhibit H, on which the 
permissive nature of the defendant’s po.sses- 
sion was based by the plaintiffs. . That 
document was not produced at the original 


earing; but the plaiutitf went into the 
■itness-hox and gave what, from reading the 
adgment of the District Munsif, have no 
oubt, was in effect secondary evidence of 
hat document which then could not he 
3 und. Tbe learned District Munsif did not 




accept that evidence. Bat on appeal an 
application was put in by the plaintiffs to be 
allowed to produce the original document 
which it is alleged had in the meantime been 
ound. It ia not open to Mr. Ramesam in 
second appeal to argne that the document, 

contrary to the opinion of the Subordinate 

Judge, IS a forgery, and, therefore, he is 
forced to contend that in law it could not 
be admitted. In our opinion »his was, within 
toe meaning of the ruling in Kessowji Issur Vt 
Great Indian Peninsula Railway Company (1), 
a Oiling up of a lacnna in the plaintiffs’ case 
caused by their inability to hnd the docu- 
ment and under Order XLI, rule 27, of the 
Civil Procedure Code the Judge rightly 
admitted it. The appeal fails and is dis- 
missed with costs. 

Appeal dismissed, 
0) 31 U. 381; 6 C. L. J. .5; 11 C. VV. N. 721; 17 M. 
L. J. 347; 4 A. L. J. 461; 9 Bom. L R. 671; 34 I. A. 
115 (P. C.);2M.L. T. 435. 


Appeal against the decree of the District 
Court, Tanjore, in Civil Miscellaneous 
Appeal No. 13 of 1911, preferred against that 

of the Court of the District Munsif of 
Tiruturaipundi in Extraordinary Appeal No. 
424 of 1910, in Small Cause Suit No. 2632 
of 1899, on the file of the Court of the 
Subordinate Judge of Kumbakonam. 

Petition, under section 1 5 of Act V of 
190S, praying the High Court to revise the 
above said decree of the District Court of 
Tanjore, in the said Civil Miscellaneous 
Appeal No. 13 of 1311. 

Mr. 0 , S. Bamachandra Aiyar^ for the 

Petitioners-Appellants. 

Mr. T. R, Venkatarama Sastri, for the Re- 
spondents. 

JUDGMEtIT. — We think the preliminary 
objection taken that there is no second appeal 
is a good one. Section 102 of the Civil 
Procedure Code, 1908, is wide enough in its 
terms to cover the case of suits of the nature 
cognizable by Courts of Small Causes whether 
they are tried by the Courts of Small Causes 
or by Courts in their ordinary original juris- 
diction. 


MADRAS HIGH COURT. 

Appeal against Appellate Orler No. 101 

OF 1912. 

Civil Revision Petition No. 1030 oe 1912. 

October 26, 1915. 

— Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 

SAMI RAO APPA and another — 
Petitioners — Appellants in uotu 




VYRAVAN CHIiTTIAR ani. otheus- 
Respondents in loth. 

Civil Provrdure Code (,lr^ I',,/ )y08;, k. 1i) 2, ^•(•y 
of—Sole incxenition of Small i’oorl drrrcr 

Sait to set asnie side dismlssnl luj iirih'iiai 'j C'’iiil 
S'ronil oiijienl, lehrthrr lir^. 

Section ]U2of the Code of Civil Proeedure i.s wi< 
enuugli in Its tenn.s in cover tliecaM* of siiiis . 
the nulurccogi,!/.aLlc In C-uiLs of Snmll Cnu«, 
whether they are tried l.y Ihe Court o| Sm:i 
Causes oi Courts ju iheii ordinarv nricNiial juri 
diction. Xo second appeal, therefore, lies agaiu^i :i 
ordor passed hy a Court of ordinary juri>dictir 

refu^ng lo set aside a sale in execution of n decrc 

of a Court of Small Causes, [p, 712 eol 2 1 
Aillmla y.SnU„.„n„, 12 M, 116; p,,, 

V ^m|,ndas Blmkk^, ;i0 IS. 113; Tlioin.L. 11 6i 


This is a view which has been held 
practically by all the High Courts. We need 
only refer to the decisions in Aithala v. 
Snhbanna (1) and Narayan Farmanand v. 
Nagindas Bhaidas (2). 

Mr. Rama Chandra Aiyar next asks us to 
set aside the order of the Appellate Court in 
e.vercise of our jurisdiction under section 

115. This is not, however, a case in which 

wfc should be justified in interfering. The 
application was to .set aside the sale on the 
ground of fraud; and both the lower Courts, 
the District Munsif as well as the District 
Judge in appeal, have held that the applica- 
tion wa.s barred. The District Judge, 
unfortunately, has not written a full 
judgment. But he was not bound, by 
law, in a case of this nature to write 
such a judgment. He refers to the two 
paragraphs in the judgment of the District 
Munsif as carefully dealing with the 
([uestioii of limitation and lie says that he 
.agrees with that conclu.sion. Mr. Rama 
Chandra Aiyai contends that he has not 
considered the other portions of the judg- 
ment of the District Munsif. There is 

(1)12M. 116. 

iV 30 B. 113; 7 Bom. L. K. 6G. 
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nothing to show that he confined his 
attention only to paragraphs 23 and 24 of 
the District Munsif’s judgment. The 
evidence was placed before him, and there 
is no reason to think that the whole matter 
was not fully argued before him and 
considered by him. The result is that 
both the appeal and the revision petition 

are dismissed with costs in both. 

Appeal and petition dimiased. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

RgvENCE Petition No. 93 of 1914-15 of 

Jagnpor District. 

June 14, 1915. 

FresenU — Mr. Holms, S. M. 

Bahii MOTI CHAND and others— Plaintiffs 

— Applicants \ 

versus 

Mtisammat SULTAN BEOAM — Defendant 

— Respondent. 

Ayra Tenancy Act (11 oj IDOD, .s. Lease for 
definite period^FemaJe tenant in her oicn right-- 

Death of tenant— Lease, effect on. 

If a female ex-proprietary or occupancy tenant, 
liaving full rights in her own right and not having 
merely a life-interest in the tenancy, grants a bu/m 
fide lease for a definite period and if her interest 
comes to an end before the exj)iry of the lease, tlie 
lease is binding upon the landholder under 
section 28 of the Tenancy Act. []>. 714. col. 1.] 

Application for revision of the order of the 
Additional Commissioner, Benares Division, 
dated the 11th November 1914, confirming 
that of the Assistant Collector, Jaunpur, in 
a case of ejectment. 

JUDGMENT. 

Holms, S.M.— (April lUli, 1915.)— The facts 
of the case are not disputed. A female ex- 
proprietary tenant in her own right gave a 
sub-lease of her land for twenty years in 
1904. She died in 1913 when she was about 
55 or 60 years of age. The landholder now 
wishes to eject the sub-tenant, who pleads the 
privilege of section 28. The Pleader for the 
appellant urges that under section 25 (4), a 
female ex-proprietary tenant even if she has 
full ex-proprietary rights cannot give a sub- 
lease which would be binding under section 
28 on the landholder after her death. He 
points out that to hold otherwise would re- 


sult in many inconvenient consequences; c.g.* 
it would follow that a female ex-proprietary 
tenant in her own right could on her death- 
bed give a sub-lease for 100 years which 
would be binding and enforcible between the 
landholder and the sub-tenant. The result 
might be even more inconvenient than this 
for under section 25 (3), a female non-occu- 
pancy tenant who held the land herself for 
the first time might give a similar sub-lease. 
He points out that the removal of the restric- 
tions of the sub-letting in the case of a female 
as well as other persons mentioned in section 
25 (4) is a personal privilege, and, so far as 
the other persons mentioned are concerned, 
it ceases when they cease to hold the status 
mentioned in that sub-section, that is to say, 
when a soldier leaves military service, a 
minor becomes of age, and a lunatic or idiot 
becomes sane, they have no longer these pri- 
vileges. On this analogy he urges that the 
duration of the privilege given to a female 
cannot be extended after her death by reason 
of section 28. 

On the other side, it is argued that this 
restriction of the privilege given to a female 
ex-proprietary tenant might result in certain 
ditiicnUie.s, one of these difficulties being that 
she would not find it easy to get nazrana on 
giving a sub-lease, or would not be able to raise 
a loan so readily by giving:a snb-lease. The 
answer to this seems simple,— that the sub- 
section was not intended to facilitate the rais- 
ing of loans by females, minors and other 
such people, but to make it easy for them to 
arrange for the cultivation of land which 
they were unable to cultivate themselves. 
Another difficulty is raised, that if a female 
ex-proprietary tenant were to give a sub-lease 
for five years and die in the raiddle of it, a 
sub-tenant would be worse off than if he had 
five years’ lease from a male ex-proprietary 
tenant. This is certainly so, but this is quite 
a minor matter. 

I will look into the proceedings of the 
Select Committee and other correspondence 
which led to the enactment of these sections, 
and pass orders later on. 

FINAL ORDEK.— The proceedings of the 
Select Committee on the present Tenancy Act 
and the other papers which 1 have seen do 
not throw any light on the subject. Before a 
decision is come to, it seems desirable to 
state tbe facts in the present case more fully, 
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SO that some conclusion may be come to as 
to whether the sub-lease for 20 years was 
a genuine arrangement for management 
of the holding or not. The sub lease was 
given, as I have noted before, in 1904 
when the lady was roughly 45 to 50 years of 
age, and the sub-lessee was in possession for 
the 7 years which followed up to 1911, partly 
by reason of her own cultivation and partly 
by receipt of rent from sub-tenants under her. 
In 1911 Mtmmmat Kamarunissa, the ex-pro- 
prietary tenant in her own right, relinquish- 
ed her holding and died two years later. It 
looks as if the landholder had got her to 
relinquish her holding .so that thesub-tenant’s 
rights might be extinguished. The land- 
holder then took possession of the holding, 
and the sub-tenant, the respondent in the 
present case, sued him under section 79 for 
recovery of possession and got a decree on 
the 1st of July 1912. On these facts it 
appears that the sub-lease was a genuine 
arrangement for the management of the 
holding. This being so, 1 am not prepared to 
hold that when a female ex-proprietary ten- 
ant in her own right gives a bona fide sub- 
lease of her holding for a term of years, the 
sub-tenant has no right after her death. 

I dismiss the application for revision with 
costs. 

It must be understood that this decision 
only governs cases in which a female is an 
ex-proprietary or an occupancy tenant in 
her own right and has more than a life-in- 
terest, and further does not apply to perpe- 
tual leases. 

Appeal dimissed. 


MADRAS HIGH COURT. 

Civil Rp^vi^ion Pkhtion No. 475 ok 1914. 

November 111, 1915. 

Preaod: Mr. Justice Srinivasa Aiyangar. 

B. M. VENKATAPPA NAYANUM VARC 

— PlAINTIFI— P sTlTlOXL!! 
versus 

PADI RAMAKRISHNAPPA CJIETTYand 
OTHERS— DFFKNDAN rs Nos. 2 10 7 
~Rksi'()nlii:nts 

pruoyfnrr CV4-- f'.-l'V i'(./'l!IOS;. 0. 4. 

*1. yi//, I >•. 2, ^t^iciironn- I./' III 

‘‘dioHi'iicd lit'oi'iiitj-- ''>j i’.'-i — Iv d'irnh'i-n, 


» 

Where a suit was afljoumed for want of time and 
was subsequently dismissed on the date of re-hearing 
on account of the failure of the parties to attend 
though their Pleaders were present; on an application 
by the plaintiff for the restoration of the suit: 

Held, {\) that the dismissal of the suit was not 
under Order XVII, rule 3, of the Civil Procedure 
Code, 1908, Iforno time was given to the plaintiff 
to do any of the acts specified in the rule; [p, 715 
col, l.J * 

(2) that there was a default of appearance by the 
parties within the meaning of Order IX, rule 4 Civil 
Procedure Code, 1908. [p. 7lfi, col, 2.] ’ 

Oopala Roll- v. 3/arm Sumya Pillai, 30 M 274. 
17M. L J. 225, followed. * ’ 

Petition, under .section 115 of Act V of 
190S, praying the High Court to revise 
the order of the District Court of North 
Arcot, in Miscellaneous Application No. 20 
of 1913, preferred against that of 
the Court of the District Munsif of Sholin- 
ghur. in I. A. No. 247 of 1913, in Original 
Suit No. 64 of 19.2. 

Mr, A. Gocinda ag'hava Aiyar, for fho 
Petitioner. 

Ur, K. S. Uargasniny Aiyangar^ for Mr. 
7'. Narasimhn Aiyangnr, for the Respondents* 

JUDGMENT. — This is an application by 

the plaintiff in Original Suit No. Iti4 of 
1912 to revise an appellate order of the 
District Judge of North Arcot. The suit 
was originally posted for final hearing 
to the 4th December 1912 and was adjourned 
to the 20th February 1913 by the Court 
for want of time. On the 20th of February 
the I leaders for the plaintiff and the 
defendants were present, but neither of 
the parties were present. The plaintiff had 
taken out summonses for his witnesses 
on the 12th February for the hearing on 
the 2Uth, but they did not attend. It 
appears that one of them was served and 
the other was not. What happened on 
that (lay is stated by the Trial Judge in 
his^ original order, which is as follows;— 

“Pliiintia’s Pleader stated that his 
witnesses have not come. He applied for 
.summons late and the summons issued has 
not yet been returned for want of time. 

1 laintif! must take the consequence. 
Plaintiff does not appear. Defendants, too, 
do not appear. Their Pleaders say that 
the parties did not go to them. 1 see 
no giKul ground to grant any more adjonrn- 
ment. The suit is, therefore, dismissed 
I’luties to bear tlieirown costs.” 
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The plaintiff applied for the restoration 
of the suit under Order IX, rule 4, treating 
the order passed on the 20th February as 
one made under Order XVII, rule 2. The 
first Court rejected the application holding 
that the dismissal of the suit was not for 
default of appearance, but was a dismissal 
on the merits for want of evidence. On 
appeal the District Judge rejected the 
appeal on the same ground. He also held 
that the previous disposal was under 
Order XVII, rule 3. The present petition 
is to revise 4he above order and the 
question is, whether the dismissal of the 
suit on the 20th February was for default 

of appearance of the plaintiff or a dismissal 

on the merits for want of evidence. I 
may say at once that the Appeal Judge 
was in error in holding that the disposal was 
under Order XVII, rule 3, for in this case 
time was not given to the plaintiff to do 
any of the acts specified in rule 3, the 
adjournment of the suit was to suit the 
convenience of the Court and was merely 
a re-posting of the suit; but this does not 
necessarily determine the question, for a 
Court may have power to determine the 
suit on the merits under Orders XVII 
and XX if the parties appear either 
personally or through their Pleaders duly 
instructed on their behalf, even though no 
time may have been given to any of the 
parties to do the acts specified in Order 
XVII, rule 3. The question, therefore, in 
this case is whether there was a default 
of appearance on the part of the plaintiff. 
If there was, the Court can only dispose 
of the suit under Order XVII, rule 2 
[Chandramathi Ammal v. Narayanasami Iyer 

(1) ], In GopalaRow v. Maria Stisaya Filial 

(2) , it was held in circumstances 
substantially similar to the present case 
that there was no appearance of the plaintiff. 
In that case the Pleader for the plaintiff who 
asked for an adjournment of the suit, which 
was refused, is said to have stated to the 
Court that he was unwilling to proceed 
with the case. In this case it is said the 
plaintiff ’s Pleader did not say that he had 
no instructions to proceed. I do not 

(1) 5 Ind. Cas. 23; 19 M. L. J. 760; 33 M. 241; 1 M. 
L T 369 

'(2) 30'm. 274; 17 M. L. J. 225. 


think this makes any difference. Without 
going so far as to say that in no case there 
can be an appearance by a plaintiff 
through his Pleader if the Pleader is 
unable to proceed with the case without 
an adjournment, I hold on the facts of this 
case, following the decision inGopala Row v. 
Maria Susaya PilUi (2), that there was no 
appearance of the plaintiff after the adjourn- 
ment was refused. The learned Pleader for 
the petitioner laid some stress on the use 
of the word ‘order’ and also on the fact 
that no separate decree was drawn up. I 
do not attach much importance to this though 
I do not ignore it; if a decree had been 
drawn up, the plaintiff might conveniently 
have preferred an appeal, which it is said 
is the only course open to him. I note, 
however, that the Trial Judge appears to 
have held that one of the parties at any 
rate, viz.^ the defendants, did not appear 
althnugh their Pleaders were present; for 
I find he has not given any costs to the 
defendants. As both the lower Courts have 
held that the application of the plaintiff 
was incompetent I set aside the order of 
the lower Appellate Court and direct that 
the appeal be heard on the merits. The 
respondents must pay the costs of the peti- 
tioner in this Court. 

Petition allowed; Order set aside, 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decree Appeal No. 6 of 1915. 

April 21, 1915. 

Present:~^Mv. Lindsay, J. C., and 
Mr. Stuart, A. J. C. 

RAZA HUSAIN anu others— Objectors — 

Appellants 

versus 

AMAR CHAND PAL— Decree-holder— 

Respondent. 

Mortgage-decfee -^larshalling of seciinliefiy quei-tion 
as to, not raised and decided —Execution proceedings 
—Joinder of parties, pica as to, non-mainfainabilitij of. 
Where in a mortgage suit the question as to the 
right of having the seeiirities marshallod 'was not 
raised and decided, the representatives of the party 
who could have raised that question and got i 
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decided, cannot urge their joinder as parties to the 
execution proceedings, if they are not so joined, for 
the purpose of raising that question and getting it 
decided at that stage. 

Appeal against the order of the Subor- 
dinate Judge, Lucknow, dated the 19th 
November 1914. 

Appellant in person. 

Pandit Gokaran Nath Misra and Babu 
Jitaji Krishna Banerjiy for the Respondent. 

JUDGMENT.— This is an appeal against 
an order of Pandit Surnj Narain Bahadur, 
Subordinate Judge of Lucknow, refusing to 
bring the names of Raza Husain and others, 
representatives-in-interest of Husaini Regain, 
on to the record in the execution proceed- 
ings under a decree. On the 7th July 

1896 a certain Muhammad Husain executed 
a deed of mortgage in favour of Amar 
Chand Pal. This mortgage secured amongst 
other properties the assignment of land 
revenue of village Gaurbhit held by 
Muhammad Husain. On the 30th March 

1897 Muhammad Husain executed a deed 
of mortgage in favour of Khurshed Laka 
Began) and Husaini Begam, by which lie 
secured amongst other properties the same 
right of assignment of land revenue in the 
village of Gaurbhit. 


In the present appeal we are only con- 
cerned with that assignment of land revenue 
which we .find was mortgaged both hy the 
deed of 7th July 1896 and by the deed 
of 30th March 1897. The position of Araar 
Chand Pal was that of a prior mortgagee 
and the position of Khurshed Laka Begam 
and Husaini Begam was that of puisne 
mortgagees witli regard to tliat property. 
On tlie 23rtl August 1899 Khurshed Laka 
Begam and Husaini Begam brought a suit 
on the foot of the ileed of mortgage of 
30th March 1>97. and obtained a decree 
on the I9tli Lebrnai'y Tn this decree 

Amar Chand Bal was n >t a [)ai-ly. On the 
-'2nd Api'il 19(Jl. Amar Chand I’al breuglit 
a suit nil the bint of the deed of mortgage 
dated 7th .iuly l89il and oblained a ileeree 
on the 2.^11 February I9i'2. To tht< decree 
Khurshed Laka Begam and llii'^.tini Begam 
were both partie.s. It appears th,;t in the 
course of tlie execution of the decide 
obtained by Amar Cliand Bal «*n '-'''tli 
February 190-^ Husaini Begam died. Ti c 
decree-holder did. not cnnsivlm- it neci '.su' • 
{o join her descenvlant.- pirties In the 


I 

execution proceedings, They applied to the 
Court to join them as parties. The Court 
considered that at that stage it was 
unnecessaiy to do so. It is against this 
refusal to join them as parties that the 
present appeal is filed. 

One of the appellants Raza Husain has 
argued the appeal in person. He was 
asked what he stood to gain by being 
joined as a party, and what be stood to 
lose by being not joined as a party. He 
replied that the decree obtained by Amar 
Chand Pal was not only against the 
assignment of revenue in Gaurbhit but 
against other properties, and that if the 
appellants had been joined as parties to the 
execution proceedings, they might have 
asked the Court to direct Amar Chand 
Pal to execute this decree against the 
other properties and not against the 
assignment of revenue in Gaurbhit. He 
suggested nothing else that they could put 
forward if joined. It is clear that, if such 
an application had been made to the Court, 
the Court would not have been right if it 
bad accepted it. The appellants as subse- 
quent mortgagees wish to have the securities 
marshalled as between themselves and the 
prior mortgagee. But as the puisne 
mortgagees, one of whom is now represented 
by the appellants, were parties to the suit 
for sale brought by the prior mortgagee, 
the question of the right to marshal should 
have been raised and decided in the suit. 
The question was not raised, and the decree 
as it stands gave the prior mortgagee the 
right to bring the entire mortgaged pro- 
perty to sale. The rights uf the parties 
are now settled by the decree and the 
right to have the securities marshalled not 
having been raised in the suit cannot now 
be raised in the execution proceedings. We 
see no reason why the appellants should 
be joined as parties. The execution is as 
against the mortgaged property and is 
primarily a matter between the prior 
mortgagee and the judgment-debtor. It is 
(•pen to the appellants as puisne mortgagees 
io redeem the property, whether they are 
i-'iiied as parties or not. 

We dismiss this appeal accordingly. The 
a]'pellants will pay theirown costs and those 
'. f tU lespondent. 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1686 

OP 1912. 

February 11, 1916. 

Present: — Mr. Justice Cbaudhuri and Mr. 

Justice Newbould. 

PROTAB CHANDRA MONDAL and 

OTUERS— Plaintiffs - Appellants 

versus 

MOHENDRA LAL MONDAL and others— 

Defendants— Respondents. 

Bengal Tenancy Act (VllloflSS^), s. ^-Tenant's 
status, tests jot delermining — Construction of docu- 
ment. 

In determining the status of a tenant under the 
Bengal Tenancy Act, if tlie inception of the tenancy 
is clear and the document creating the tenancy 
shows what it is, subsequent conduct or dealings 
of the tenant need not be considered. It is only 
«lien no clear conclusion can be arrived at from the 
document that subsequent conduct or dealings are 
necessary to consider, [p. 718, col. 1.] 

An entire village comprising about 500 hiyhus, 
where persons were I’csiding, was let out to a tenant 
and the document creating the tenancy did not clearly 
show whether the tenancy was a rniyati holding nr 
a tenure: 

Held, that under the circumstances the tenancy 
was an under-tenuro. [p. 718, col, 2.] 

Appeal against the decree of the District 
Judge, Birbhoom, dated the Sth March 
1912, reversing that of the Subordinate 
Judge, Birbhoom, dated the 81st January, 

1911. 

Babus Dwarha Nath Chakrahartfy and 
Mohini Mohan Chakrabartty, for the Appel- 
lants. 

Babus Broja Lai Chakrabartty and Harendm 
}iath Gangnly, for the Respondents. 

JUDGMENT. — Plaintiffs Nos. 1 to 3 
are purchasers from one Piru Manjhi and 
plaintiff No. 4 is a purchaser from the other 
plaintiffs, 'i he purchase of the former was 
on the 21st Falgom, 1305. Defendants Nos. 
1 to 3 are purchasers from one Indra 
Dass. The other defendants are settlement- 
holders. They are in possession. The 
defendants’ purchase was on the 28th 
Aswin, 1302. Indra Dass was admittedly a 
tenure-holder directly .under the proprietors. 
The whole question involved depends upon 
the ascertainment of Piru Manjhi's right. 
If he was a tenure-holder, the plaintiffs 
should succeed. If he was an undcr-rutt/af 
or even an occupancy raiyat the suit should 
|ail, 


Piru’s title-deed, Exhibit'D, is a kabiiUat 
of 1292 executed in favour of Indra Dass. 
It appears from the kabuliat that the whole 
of Mauza Ranjannagore was let out 
to Piru excepting the joie of Bakranata 
Bagdi. The area appears to be about 500 
Ughas, The learned Subordinate Judge 
found that there were some Santhal and 
Bhuia residents at Ranjannagore before 
Piru took settlement and Piru was himself 
a resident of Ranjannagore when he executed 
the kabuliat. Tlie document is headed as 
korfa jami yamar kabuliat patra. It is 
clear from the document that the interest 
whatever it was was to be heritable. There 
is not a word in tlie whole of the document 
that the land was let out for purposes of 
cultivation. There is a passage in the 
document which has been translated thus — 
I shall attend to the several duties apper- 
taining to the Police.” It appears that 
Bakranata long prior to the date of this 
document had obtained a lease from the 
proprietors, then represented by the Court 
of Wards, which accounts for the exclusion 
of his jofp. The learned Subordinate 
Judge came to the conclusion that Piru’s 
right under the deed was that of an under- 
tenure-holder. The learned District Judge 
has held in appeal that Piru’s tenancy 
was a raiyati holding and not a tenure 
on the following grounds : That the word 
although it means “under” or “sub- 
ordinate ” the settlement created was not 
the interest of a tenure-holder, because 
(1) the plaint alleged that the word 
‘ korfa'^ had been used in the patfah 
erroneously, advantage having been taken 
of Piru’s ignorance who was not in fact 
a *^korfadar.'^ (2) In Piru’s sale-deed 
to the plaintiffs Nos. 1 tu 3, Indra Dass’ 
interest is described as madhyn $ativa'\ inter- 
mediate interest or tenure, but that Indra 
Dass’ interest was certainly not intermediate 
or a middleman’s interest. (3) That in 
various subsequent documents Piru’s interest 
has been recited as prajai satwa'' and that 
in particular plaintiff No. 1 in a deposition so 
late as the 24th May 1904 stated that Piru’s 
interest was a transferalile occupancy right. 
He, therefore, infers that the plaintiffs have 
purchased only an occupancy holding. 
In discussing the question as to what the 
tenancy was at its inception, he says he 
has arrived at the above conclusion, that 
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was a raiyati tenancy, by a process of 
exclusion from the documents above men- 
tioned. He further says that “by con- 
sideration of the positive side of the 
question”, he arrives at the same con- 
clusion. He finds that the object of taking 
the land was to bring it under cultivation 
not by establishing tenants on it, but by 
members of his family and that Pirn was 
a man of the cultivating class and that 
the persons who were sought to be proved 
as tenants were all his relations, and the 
inference was more in favour of his 
having taken their assistance as members 
of a family in bringing the land under 
cultivation than of his having settled 
them as tenants within the meaning of the 
Bengal Tenancy Act.” It is not disputed 
that the law relating to the matter as^ it 
stands at present, is that if the inception 
of the tenancy is clear, and the document 
creating the tenancy shows what it is, 
subsequent conduct or dealing.s need not 
be considered. It is only when no clear 
conclusions can be arrived at from the 
document that subsequent conduct or dealings 
are necessary to consider. The learned 
Vakil wlio has very ably supported the 
judgment of the District Judge, submits 
that altiiough there is nothing in the 
document expressly stating that the settle- 
ment was for the purpose of cultivation, 
yet such an inference is to be drawn from 
the fact that Piru's occupation is described 
in it as tliat of a cultivator. The expres- 
sion, however, in the document is that his 
occupation was chwih <t(h cultivation, etc. 
He next sutunits that although an 
inference may be drawn from the 
document that the settlement is heritable, 
yet there are no expre.ss words making it 
heritable. Wim////, tlmt the clause about 
tlie Police service has not been happily 
translated as according to him, it really 
means that he is to assist the :ein(nihir in 
rendering Police service. 


Then he relies upon the following clause 
the document, arguing that it cannot 
fer to a permanent tenure: ‘If there 
any increase in the lora and huJ'ir' 
diall add the amount over the rent :ind 
y accordingly. ' He translates the expres- 
m ''lira" as succession of crops and 
a<lar" as rates. The appellants have 


translated it as meaning area and rates. 
The clause appears to mean there is 
improvement and the value of the land 
increases, I will pay more,” but this clause 
does not in our view affect the general 
import and intendment of the document, 
namely, that it created a heritable under- 
tenure. 

It appears that the learned Judge has 
wholly overlooked the fact found by the 
Subordinate Judge that there were Santbal 
and Bhuia residents in the mauza before 
Piru took settlement and that Piru 
himself was a resident. He does not say he 
was a cultivator, but a man of the cul- 
tivating class. He established bnstees and 
tenants, and tenants were there before 
him. The document according to us shows 
that an under-tenure was created. If it 
was merely a raiyati settlement, as now 
argued, there would be no meaning in the 
expression korfa.’’^ The learned Vakil says 
that it is to be understood in the 
sense that the tenant was under or sub- 
ordinate” to the grantor, as he was to pay 
rent to him. This seems to us to be a 
misapplication of the word. It is not used 
ordinarily in that .sense. The tenure is 
clearly heritable and the clause about the 
Police service supports the conclusion that 
a permanent under-tenure was created. 
The presumption arising out of tlie area 
settled is no doubt rebuttable, but we do 
not see that it has been rebutted. An 
entire village where persons were residing 
was settled. Subsequent admissions or 
statements made by Piru or the plaintiffs 
do not in our view affect the question. We 
know that transferable occupancy rights 
are often more highly valued by the 
tenants than under-tenures. We, therefore, 
confirm the decision of the learned Sub- 
ordinate Judge and decree this appeal with 
costa. 

Appeal decreed. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2711 of 1914. 

January 7, 1916. 

PrmnU - Mr. Justice Shab Din. 

NATHU MAL— Plaintiff- Appellant 

versus 

TILOKA AND others— Defendants— 

Respondents. 

Civil Procedure Code (Act V of 1908), 0. //, r. 2- 
Mortgage— Mortgagee entitled to profits — Right to 
possession on non-payment — Suit for profits— Subsequent 
suit for possession, mainfainahility of. 

A. niortgage»(leed provided that the mortgagee was 
entitled to receive a certain amount annually by 
way of profits from the mortgagors who were to 
remain in possession of the land mortgaged; and iu 
the event of nou-payment of the amount of profits 
agreed upon he was entitled to sue • for recovery of 
the profits or to obtain possession of tlic laud in 
lieu of the principal mortgage-money and the profits 
due.. A default having been made, the mortgagee 
sued for profits only as the land was in possession 
of third parties. Subsequently tlic mortgagors came 
into possession of the land and the mortgagee sued 
for possession: 

tf Held, that the suit was not barred by Order 1 1, 
rule 2, cf the Civil Procedure Code, 1008, inasmuch 
as at the time of the previous suit the mortgagee 
w as precluded from suing for possession under the 
terms of the mortgage-deed. 

Oonga Ram y. Abdul Rahman, 2S P. K. 1907; Bnj 
Lai V. Ram Rattan, ]n(\. Cas. c81; 268 P. W. R. 
1912, distinguished. 

Second appeal from the decree of the 
District Judge, Hoshiarpur, dated tlie 10th 
August 1914, reversing that of the Subordi- 
nate Judge, Hc.shiarpur, dated the 21.st Octo- 
ber 1913, decreeing plaintiff’s claim. 

Bakshi Tek Chanil, for the Appellant. 

Mr. Sunder Das, for the Respondent. 

JUDGMENT.-The plaintiff-appellant 
brought a suit for possession as mortgagee of 
35 kanals 1 maria of land against the defend- 
ants-respondents, who are mortgagors, under 
a deed of mortgage, dated the 23rd February 
1894.' According to the terms of the mort- 
gage-deed, the plaintiff was entitled to re- 
ceive a certain amount annually by way of 
profits from the mortgagors who w’ere to 
remain in possession of the land mortgaged; 
and in the event of non-payment of the 
amount of profits agreed upon he was en- 
titled to sue for recovery of the profits or 
to obtain possession of the land in lieu of 
the principal mortgage-money and the pro- 
fits due. 

In 1908 the plaintiff sued and obtained 
a decree for Rs. 168 as profits due under 
the mortgage. In June 1913, he brought 
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the present suit for possession of the land; 
but the suit has been dismissed by the 
DivStrict Judge on the ground that it is 
barred by Order II, rule 2 of the Civil 
Procedure Code. The District Judge has 
cited Ganga Ram v. Ahdul Rahman (1) and 
an unpublished decision of this Court, Brij 
Lai V. Ram Rattan (2), in support of his view. 

The facts of this case are, however, differ- 
rent from those of the cases just mentioned, 
and in ray opinion Order If, rule 2, Civil 
Procedure Code, could not be pleaded as 
a bar to the present suit. It was admitted 
by Dulo, one of the mortgagors, in the 
statement made by him as a witness for 
the plaintiff on the l4th October 1913 that 
at the time when the plaintiff brought his 
suit for recovery of profits in 1908 the 
mortgagors were not in possession of the 
land in suit, which forms part of a large 
khata in which other proprietors are 
also co-sharers, and that the whole of this 
joint khata was then in the possession of the 
third parties as mortgagees under a separate 
deed of mortgage for a consideration of 
Rs. 12,000. Thisfact sufficiently distinguishes 
the present case from those relied on by 
the District Judge, inasmuch as it is clear 
that the possession of the land being \vitli 
third parties, and not w'ith the mortgagors, 
the plaintiff was precluded in 1908 from 
bringing a suit for possession of it against 
the mortgagor.s under the terms of the mort- 
gage-deed; and lie was also clearly preclud- 
ed from suing the mortgagees of the whole 
joint khata to redeem the mortgaged area 
covered by his own mortgage-deed, as par- 
tial redemption of the mortgage was out of 
the question. 

E’or the reasons given above, I hold that 
Order II, rule 2, Civil Procedure Code, 
does not apply to the present ca.se; and 
1 accordingly accept this appeal and setting 
aside the decree of the District Judge send 
the case back for decision on the merits. 

Appeal accepted ; Case remanded. 

(1) rSP. R. 1907. 

(2; 17 Ind. Cos. 581; 268 P. W. R. 1912. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 43 of 1913. 

August i), 1915. 

Present: -Mr. Pratt, J. C., and Mr. Crouch, 

A. J. C. 

FIRM OF RUTTONJl BURJORJI— 
Defendants— Appellants 

versus 

FIRM OF MOTUMAL BHAGCHAND - 
Plaintiffs— Respondents. 

C&ntract Act {IX of 1872), ss.Vy 38 (3)-A>tawj/ 
of goods— Vendor, duty of— Vendee, rhjhi of, to refuse 
to accept, after dratcing samples. 

A vendor is (apart from special toiitract) under no 
obligation to see that the purchaser takes deliveiy 
within time; all that he has to do is to offer delivery 
within tinie and give all customary assistance to the 
purchaser in taking delivery, [p. 721, col. 2,] 

Where it is necessary for the vendee before 
accepting delivery to take samples and analyse the 
same, to satisfy himself that the goods tendered are 
according to the contract, the vendor sliould tender 
goods for delivery sometime before the date specified 
in the contract, so ns to give the vendee reasonable 
opportunity for doing these acts. [p. 721, col. 1.] 

A vendee after accepting tlie tender of goods for 
delivery and drawing samples cannot refuse to 
accept delivery on the ground that the goods were 
not tendered for delivery in time. [p. 721 , col. 1.] 

Appeal against the decision of Mr. Hay- 
ward, A. J. C., reported in 24 Ind. Gas. 883. 

Mr. U. Pcymond, for the Appellants. 

The Hon'ble Mr. Uarchandrni Vishindas, 
for the Respondents. 

JUDGMENT. 

4 

Crouch, A. J. C. — The facts as found by 
the lower Court, as far as tliey are 
required to be stated for purpose.s of 
thi.s appeal, are that plaintiffs Motiimal 
Bhagchand had l>etween the 29th December 
1911 and 1st Eebruary 1912 contracted to sell 
tT the defendants Messrs. Ruttonji Burjorji 
A Co. 500 tons of rape-seed at rates varying 
from Ks. 43 to Rs. 45 per candy. Delivery 
was to he by Sunday, the 25tli February 
1912, and plaintiffs had lieen directed to 
deliver 475 tons to Messrs. Ralli lirnthers 
and 25 tons to Messrs, E. D. Sas.soun it 
Co. Before a vendor can give delivery 
on behalf of his purchaser to a 
European Hnn, it is necessary foi- the 
purchaser either to make a contract for 
the sale of goods to (he Ihirnpean Hrin or 
to otherwise arrange that they shall take 
delivery on his behalf and to hand the 


vendor a delivery order requesting the 

firm to accept the goods against such and 

such contract on his behalf, The delivery 

orders in this case were not received hy 

the plaintiffs until 5 p. m. on Friday the 

23rd February. They had recently delivered 

to E. D. Sassoon & Co. 25 tons and to 

Ralli Brothers 125 tons, and they instructed 

the two firms to appropriate the goods to 

defendants’contracts. Messrs. Ralli Brothers 

did as requested, but Messrs. E. D. Sassoon 

& Co. refused to appropriate, on the ground 

that the defendants had not sold the goods to 

them or made any arrangement for their 

acceptance. On Saturday morning plaintiffs 

collected the dealers from whom they had 

in turn purchased the rape-seed and 

arranged with Messrs. Ralli Brothers for 

samples to be drawn. They were drawq 

sometime during the morning. Nothing 

was done on Sunday. On Monday Messrs. 

Ralli Brothers took out the analysis and 

would have taken delivery hut defendants 

directed them not to do sc. Between the 

contract dates and the 25th February the 

market rate of rape-seed had fallen 

heavily. The lower Court has found that 

defendants were to blame for the 

contracts not being completed and has 

awarded the plaintiffs damages which 

represent the difference between the contract 

rates and the rates on due date. 

# 

Defendants now appeal, and Mr Raymond 
on their behalf contends that plaintiffs did 
not, as a matter of fact, tender 350 tons on 
the 21th February, that as Sunday was a 
dies non" delivery had to be completed 
on 24th, and ihat as delivery was not com- 
pleted on that day and timewasof the essence 
of the contract, Messrs. Ruttonji Burjorji 
were fully entitled to refuse delivery on 
Monday. 

Dayaram (Exhibit 6), managerof plaintiffs’ 
firm, swears that on Saturday, the 24th, Messrs. 

Ralli Brothers’ godown keeper drew samples 
from the lots amounting to about 5,000 bags 

(500 tons), that on Monday all the samples 
but two had been analysed by 3 p. m. 
Sampling orders for this quantity of goods 
have not been produced but we have on record 
a very large number of sampling orders and 
several statements of samples drawn, and the 

lower Court was of opinion thatthissomewhat 

intricate record has afforded strong corro- 
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boration of the allegation that samples for 
475 tons were actually drawn on Saturday 
the 24th by Messrs. Ralli Brothers. In 
arguments Mr. Harchandrai for respondents 
has altogether failed to show how the 
350 tons were made up; on the other hand 
appellants have equally failed to show that 
the ^ learned Judge’s infe^rence from the 
Exhibit was not justified. We are, however, 
quite satisfied that plaintiffs had the goods 
available for tender against the contracts, 
for immediately on defendants refusing to 
take delivery of the goods, on Monday the 
26th plaintiffs forthwith made a fresh 
contract with Messrs. Ralli Brothers for 
the sale to them of 1,279 candies, say 376 
tons ‘Ready Delivery”. As the market 
rate on due date was Rs. 39.8-0 plaintiffs 
had the strongest reason for fulfilling their 
contract and there are no grounds whatever, 

for supposing that they were not willing 
and able to do so. 

Mr.^ Raymond’s contention that as 
plaintiffs did not, as a matter of fact 
complete delivery by the 24.th, defendants 
were entitled to rescind, is based on a 
misconstruction of the law. Plaintiffs are 
entitled to their damages if they can 
show that they oifered to perform their 
contract and defendants refused acceptance 
(section 37, Contract Act). That offer 
had to be made at the time which would 
give the purchaser a* reasonable oppor- 
tunity to take samples, analyse, weigh 
'^nd take delivery. But the goods were 
oifered for sampling, that is, they were 
offered for delivery in fulfilment of the 
contract, as soon as was practicable after 
receipt of the delivery orders. Arrangements 
could not have been made for drawing samples 
after 5 p.m. on Friday, except at the cost of 
exceptional exertions and great inconvenience 
to a large _ number of people. Further, 
Messrs. Ralli Brothers, by actually drawing 
samples on behalf of defendants for whom 
they were to take delivery, accepted the 
offer of delivery as a good one. It is the 
case of both sides that delivery of the 
goods could have been completed by 
Saturday evening, if Messrs. Ralli Brothers 
bad chosen to use expedition. 

The whole process of offering and 
taking delivery of transferring ownership 
and possession under a contract for the 

46 


sale of a produce in Karachi, is a complex' 
one which includes several processes, 

VIZ '. — 

1. Tender of the goods, i.e., offer of 
delivery. 2. Drawing samples. 3. Analysis 
of the samples. 4. Agreement to the 
analysis by both parties. 5. Weighing of 
goods. 6. Removing the goods to the pur- 
chaser’s godown, i.e,, taking of delivery. 

Now, the vendor is (apart from special 
contract) under no obligation to see that the 
purchaser takes delivery within time; all that 
he has to do is to offer delivery within 
time, and give all customary assistance to 
the purchaser in taking delivery. The process 
of drawing samples, analysis, weighing and 
removal (it is admitted that delivery was to 
be in vendor’s godown) are processes of 
which the performance rests with the 
purchaser, and where, as in this case, taking 
of delivery was delayed pwing to purchaser’s 
agent postponing analysis until the day after 
due date, it is little less than absurd to seek 
to hold the vendor guilty of the breach. The 
vendor does not contract to complete the 
analysis by a certain time; he gives merely 
an implied warranty that he will do nothing 
to hinder the process, and that he will raise 
no unreasonable objection, to the analysis as 
declared. I have no doubt whatever, that 
the purchasers were responsible for the 
failure to take delivery of the 350 tons by 
due date. Had they requested Messrs. Ralli 
Brothers to expedite the taking of delivery, it 
would no doubt have done; they deliberately 
allowed them to .suppose that there was no 
special occasion for using expedition. 

There has been no serious attempt to show 
that the finding of the lower Court that the 
failure to give delivery of the 25 tons to 
Messrs. B. D. Sassoon & Co., was due to the 
fact that defendants had not made arrange- 
ments with that firm for acceptance of the 
goods. It was defendants who failed to 
carry out their contract. 

No objection has been taken to rates 

allowed. 

would dismiss the appeal with costs and 
dismiss the cross-objections. 

Pratt, J. C. — I concur. The drawings of 
samples and analysis are acts to be performed 
by the buyer, in order to satisfy himself that 
the good.s tendered for delivery are ac'^ording 
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to the contract. Section 38 (3) requires that 
the buyer shall have this facility and, there- 
fore, the tender of delivery must be made 
sometime before the date specified in the 
contract. 

Here the buyer applied for delivery (as he 
was bound to do under section 93) when he 
sent the delivery orders on Friday evening. 
The seller then tendered delivery on Saturday 
morning when Rallis proceeded to draw 
samples. If this tender had been made too 
late to afford Rallis a reasonable opportunity 
of examining the goods, Rallis might have 
refused to accept the tender. •^-But Rallis 
accepted the tender and were in process of 
drawing and testing samples. That is, they 
accepted the tender subject to analysis, and 
after that they could only refuse^ to accept 
delivery on the ground that the goods were 
not of the contract quality. This objection 
was not taken and the buyer had no right to 
intervene because Rallis’ analysis extended 
beyond the contract date. That point was 
concluded when Rallis accepted the tender 
on Saturday morning. 

Appeal dimissed. 


MADRAS HIGH COURT. 
Appeals auainst Orders Nos. 8 to*12 

OF 1913. 

December 9, 1915. 

Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Kt. 

iSVt Raja VARADARAJA APPA RAO 
BAHADUR ZAMINDAR GARU 
—Plaintiff— Appellant in all 

versus 

In a. A. 0. No. SoF 1913 
KATNANI KURUVANNA and utiiers — 

1 ) E F E N D A N rs — R E S I’ON U E NTS 

In A. A. 0. No. 9 of 1913 
UDDAGlRl RHUiSlIAVrA — D efendant- 

Respondent 

In A. A. 0. Nu. iO of 1913 
PRABHALA SDBBIAH and others — 

Defendant'^ --Respondents 

In A. A. 0. No. 11 of 1913 
MODHUMANTALA SUBBADU and other 
—Defendants— Respondents 

In a. a. U. No. 12 of 1913 

KUNDMALU KUTUMBAVYA and oiHEr 
— Defendants — RE spnNDENrs. 

LoikI Aff {[of IWMJ, i,'.-. 3. cL 2 (<1^ 
0 h^lolc - Ol'f'iih:-: oii.ii't"! kmlivaiioii — Vnln-i. 


if citafe^Occiipanci/ lyhte, ahaence o/, in tenant*— 
Presumption of kiidivai*am in landlord, if fusii, 
fiable — Eixeption to $. 8, scope of, 

A village will not cease to bo an ‘estate’ within, 
the meaning of clause 2 {d) of section 3 of Madras 
Estates Land Act, 1908, merely because the grantee 
owned the Jcadivaram in certain lands included 
therein. To remove a village from the definition 
it is necessary that the grantee should at the time 
of the grant own the hidivaram of all the lands then 
brought under cultivation, [p. 723, col. 1.] 

Though the fact that the tenants had no oceupanoy 
rights in the suit lands may give rise to a pre> 
sumption that the landlord o^vned the kudivaram in 
those lands, that is insufficient to remove the case 
from the definition in sections (2) (dj of the Madras 
Estates Land Act. [p. 723, col. 2.] 

The exception to section 8 of the Madras Estates 
Land Act, I of 1908, does nob apply to cases where 
at any time before the passing of the Act, the . 
kudivaram w&s held by a person who subsequently 
became, as inamdar, possessed of the land revenue. 
It has reference only to cases in which a percon who 
is ah*eady inamdar acquires the kudivaram ritrht. fn 
7i3, col. 2.] ^ 

Appeals against the decrees of the District 

Court of Kistna at Masulipatam, in Appeal 
Suits Nos. 84 to 88 of 1912, preferred 
against those of the District Munsif of 
Bezwada, in Original Suits Nos. 504 to 508 
of 1910, respectively. 

These appeals coming on for hearing and 
having stood over for consideration till the 
Ifith April 1914, the Court (Ayling and 
Oldfield, JJ.) delivered the following 

S’ JUDGMENT. — The only question for 
disposal by ns is one of jurisdiction — 
whether these suits are cognizable by the 
Civil or Revenue Courts. This, in its turn, 
depends on Avhether the lands to which 
they relate form part of an ‘estate’ within 
the definition given in section 3 of the 
Madras Estates Land Act. 

According to defendants (respondents) 
they fall within either clsuse (d) or clause 
(e) of the definition— section 3 (2) of the 
Act. The District Judge holds that clause 
(#') is applicable and that the suits are 
not cognizable by a Civil Court. 

Herein we must hold him to be wrong. 
The present case cannot be distinguished 
from that of Tadikonda Bucki Virahkadrayya v. 
Sontt Venkanna (1), which was disposed of 
after the District Judge’s decision and which 
we must follow. This is clear authority for 
liulding clause (e) of the definition to be 
inapplicable to the present case, 

(n 20 Tiifi, Cn^ 769; 24 M. L.‘J. 659; (1913) M, 

N* 7S * 


Vol, XXXII] INDIAN 0A8BS. 



VARADARAJA APPA RAO V. KATSANl K0RUVANNA. 


Respondents, however, rely on clause (d), 

the applicability of which was considered 

but not decided by the District Judge and 

also on the exception to section 8 of the 
same Act. 

As regards clause (d) we may say at 
once that there appears to have been a 
grant 20J years ago oi the land revenue 
of the village to the agmkaramdars (to 
whose rights plaintiff.appellant has 
succeeded;; and this grant was conBrmed 
and recognized by the British Govern, 
ment by enfranchisement at the time 
of thelnam Settlement. So far the de- 
finition applies. But, to make it entirely 
applicable, it is necessary that the grant 
should^ have been of the laud revenue 
alone to a person not owning the Jcudivaram 
thereof.” It is in connection with the last 
words that the chief difficulty arises, 
though it is argued on behalf of appellant 
in the alternative that the grant may have 
included both urtraws. What does “thereof” 

. mean? ^ This has been the subject of con- 
sideration in more than one recent case in this 
Court -notably in Adiisumilli Snryanarayana 
y.Acchiitta Potamia (2) and Ponnuswamy 
Padayachiv. Karupudayan (3), and most recent 
of all in a case, as yet unieported, decided 
by Sadasiva Aiyar and Seshagiri Aiyar, 
JJ. [Upadmsata Venkata Sastruhi v. Devi 
bitaramuda (4).] These cases, however, 
turned mainly on the existence of waste or 
unoccupied land in the village at the time of 
the ^ grant and the question of the 
kudioaram^ or occupancy right in such land. 
With this difficulty we are not now 
concerned. But we are clearly of opinion 
that to remove a village from the definition. 

It is necessary that the grantee should at 
the time of the grant own the kudUaran 
of all the lands then brought under 
cultivation. In other words, a village will 
not cease to come under clause (d) merely 
because the grantee owned the ktidicaram 
in certain lands included therein —nut even 
in so far as those lauds are concerned. As 
Seshagiri Aiyar, J., puts it in the latest 
case, what the Legislature meant to lay 
down was that no kudivaram rights should 


268f3s'M ens.""' “• ' 

(4) 24 Ind. Cas, 224; 26 ^1. L, J. 5S5; 63 5f. 891. 


have been granted in the lands which were 
under the occupancy of tenants; any other 
construction will lead to difficulties.” 

Now, in the present case, appellant 
contends that at the time of the grant, 
the agmharamdars held the kudivaram of 
all the cultivable lauds of the village. But 
the finding of the District Judge (which 
so far as it goes is not impugned) is 
merely to the effect that at the time of 
suit, the tenants (respondents) had no 
occupancy rights in the suit lands. This 
may be taken as tantamount to saying 
that the appellant owned the kniivavam 
in those lands. But this, as pointed out 
above, is insufficient to remove the case 
outside the definition of clause {d). 

It remains to consider the exception to 
section 8, on which appellant relies in the 
alternative. This provides that where the 
kudivaram interest in any land comprised 
in an estate falling within clause (d) of 
section 3 (2) is acquired by the inamdar^ 
such land shall cease to be part of the 
estate. Appellant claims the benefit of 
this proviso for the .suit lands, in case it 
is held that the inam village falls within 
clau.se (t/). Mr. Govindaraghava Aiyar 
argues that it would apply even to cases 
where at any time before the passing of 
the Act, the kudivaram was held by a 
person who subsequently became, as inamdar, 
possessed of the land revenue. We do not 
think the wordingcan bear this interpretation, 

It appears to have reference only to cases 
in which a person who is already inamdar 
acquires the right, He lays more 

stress, however, in the argument that as the 
kudivaram is now found to vest in the 
inamdar, it folio w.s that he either owned 
it at the time of the grant or acquired 
it since. In the former case he relies on 
clause id)y in the latter on the exception 
to section S. In support of his argument 
he quotes the observations of Miller, J,. in 
Pouiiusamy Padayachi v. Karupudayan (3). 

IL however, our interpretation of these 
provisions of law is correct, it does not 
follow that one or other of them must 
necessarily apply. It is conceivable that the 
inamdar held the kudivaram of the suit lands 
at the time of the grant, but did not hold the 
kudivaram of other cultivated lands in the 
\illage. In that case neither would apply 
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With all deterence to the weighty remarks 
of Miller, J,, this contingency does net 
appear to have been presented to him and 
it may very well be that it did not arise 
in the circumstances of the case ' he was 
considering. 

Mr. Govindaraghava Aiyar argues that 
our interpretation of the Act leads to the 
apparent anomaly that an /namdar, who, at 
the time of grant, owned the hudivaram of 
certain lands in the village, will be worse 
off as regards power to evict with respect 
to such lands than with respect* to other 
lands of which he may subsequently acquire 
the kiidivaram. Assuming this to be so, we 
do not think the anomaly is such as to 
justify us in straining the language of the 
Act beyond its natural meaning in order to 
avoid it. As the facts found are insufficient 
to enable us to determine the question of 
jurisdiction, we must call for a finding on 
the following issues : — 

(1) * Did the original grant include the 
kndivaram of the village P” 

(2) Did the grantees enjoy the ftwdiVamm 
rights in all cultivated lands in the village, 
at the time of the original grant ?” 

(3) Did they or their legal representatives 
acquire kudivaram rights in the plaint lands 
subsequent to the original grant and if so, 
when and how ?” 

Fresh evidence may be adduced -^n both 
sides. 

Ihe finding will be submitted within dlst 
of July 1914 and seven days are allowed 
for filing objections. 

In accordance with the order contained 
in the above judgment, the District Judge 
of Kistna at Ma.sulipatam submitted the 
following 

FlNDINtlS, — These appeals have been 
remanded by the High Court for findings 
on the following issues : — 

1. Did the original grant include tlie 
kuduaram of the village P 

2. Did tile grantees enjoy the kHdiniram 
riglits in all the cultivated lands if the 
village at the time of the original grant r 

3. Did they or tlieir legal representatives 
acquire kudivamni rights \u the plaint lands 
subsequently to tiie original grant and, if 
so, when and how P 

No title-deeds are a\ailaMe to .set f-rtli 


the grant and, therefore, issues 1 and 2 must 
be decided on inferences from subsequent 
facts. Exhibit M, a certified copy of the 
extract from the Inara Pair Register of the 
village of Nagavarapupad agraharam.^ dated 

21st May i860, shows that the village was 
granted in A.D. 1708 (Pasii 1117) and that 

the original grantees were Seetapalli Si- 
dhanti and others -the tenure being chatur- 
hhagaiiif i. e., one-fourth of the produce to be 
given to the zemindar^ the grant being made 
by Pedda Narasimha Appa Rao from out 
of his Nuzvid Estate. The grant washere- 
ditary and in 1860 it is shown as held in 
five equal shares. 

Though the tenure prescribed quarter 
share for the zemindar^ this was in respect 
of Zonna and eradam rain-fed crops, garden 
crops such as tobacco, chillies, Ac., being 
subject to a special rate per kunta. This 
grant is mentioned in a Register of FasU 

1207 (A.D. 1798). It is noted in Exhibit 
M. that from Fasli 1255 to 1260 (A.D. 
1846-1851), the zemindar and agraharamdars, 
agreed that Rs. 175 a year should be paid 
by the latter to the former in lieu of the 
quarter share and that from Faell 1268 
(A. D 1859) a five years’ lease for Rs. 125 
took the place of this agreement. It was 
then stipulated that the agraharamdars 
should manage with the snh-ryols as best 
they could. 

oubsequently, at varying periods some of 
the inani lands were granted absolutely by 
the agraharaiiulars to the zemindar^ the 
present appellant (plaintiff), in lieu of the 
quarter share (ckatttrhhagam) due to him 
under the original tenure on the whole 
holding of the several agraharamdars who 
so relinquished part of their holding to free 
the remainder. 

3. Although this Court has to record a 
finding on issues 1 and 2, yet it appears to me 
that the burden of proving that the original 
grant was only of the melvarom of the 
village and that the grantees did not enjoy 
the kttdiciunm right in all the cultivated 
lands of the village at the time of the 
giant lies on the respondents (defendants), 
who seek to oust the jurisdiction of the 
Civil Courts in which the suit was brought, 
by setting up the plea that the suit lands 
fi'iiii part of an estate, and that under the 
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Estates Land Act the jurisdiction lies with 
the Revenue Courts in the first instance. 

In support of this view, I rely on the 
decision in Civil Revision Petition No. 223 of 
1913 reported as Bamala Yenkataswamt v. 
Kanumalla Narasimhayya (5) following Sri- 
wath Kidamhi Jagannatha Charyulu \,Pidipiii 
Kutumbarayadn (6) and Ravulapati Papi 
Eeddiy, Nanduru Peda Venkatacharyaln (7). 

4. I will, therefore, deal with the re- 
spondents’ contentions in respect of these 
issues first. 

5. They contend that the grant was one 
of meharam only and that chaiv.rhhagam is 
half meharam and is equal to a quarter 
of the produce as the 'nit lvaniin and kadivaram 
shares would be equal, that is to say, it 
was a grant of a share of revenue only and 
not a grant of land subject to a charge of 
a quarter of a produce thereof. 

6. They contend that the grantee was 
a newcomer and it would not be likely 
that he was granted 20 katiis of waste 
land whereas the grant of a share in the 
revenue was not unlikely. 

7. They point out that in Exhibit N 
and Exhibit VJ, there are kattubndi inams 
and rent-free inams styled sarvaduvibala 
and that these inams would have been granted 
by the zemindar before the inam now in 
question was granted to the astrologer. 
Otherwise what would have become of the 
remindar's quarter share, if rent-free inams 
were granted by the ngraharomdiirs {in- 

■ amdars), as appellant contends was the 
case? 

8. Then they contend that the agraha- 

ramdars were not residents as Exhibit M 
shows that sharers Nos. 2, 3 and 4 

belonged to other villagesthanNagavarapupad 
and there is no room to believe that they 
belonged originally to that village when 
the grant was made. 

9. Their other contentions are to be 
regarded as replies to the contentions of 
the appellant and will be dealt with later. 

10. Now with regard to the question 
whether chaturhhagam was one-fourth of the 
produce of land cultivated by the grantees 

(5) 26 Inti. Cas. 357; 16 M. L. T. .^96. 

(6) 26 Tnd. Cas. 891; 27 M. L J. 233. 

(7) 26 Ind. Cas. 67; 27 M. L. J. 567; 10 M. L. T. 
?47i (1914) W. N. 791 


of land, or one-fourth of the produce of 
land cultivated by tenants who had to pay 
half of the produce by way of meharam^ 
so that the inam would consist in a grant 
of half the melvaram only, f.e., a grant of 
revenue and not of land, it appears to me 
that the presumptions to be drawn in this 
case are all in favour of the inam being 
a grant of land subject to payment of 
one-fourth share of the produce, and not a 
grant of half the revenue due by way of 
meharamf on a liolding of, which the 
kndivaram of the cultivated lands had 
already been granted to others. 

11. In Exhibit M, which is an extract 
from the Inam Fair Register, 21st May 1860, 
we see that, as already observed in paragrapli 
2 of this finding, there was a special rate 
for garden crops, such as tobacco and 
chillies, and instead of the one-fourth share 
of the produce {chaturhhagam) a rate per 
kunta was imposed. Such a tenure pre- 
supposes a grant of land and is hardly 
compatible with a grant of revenue, in which 
case one would expect a grant of melvaram 
only on a portion thereof and not a grant 
of produce which varies according to the 
crop, t>., one would expect the grant to 
be in terms of the melvaram, and not in 
terms of the total produce. Then as the 
inamdar would have to collect the meharam 
if the grant were one of half the melvaram 
only, he would not get a very substantial 
share for his trouble in the case of a village 
of whicl), as seen from Exhibit M, the 
average extent of cultivation in Fastis 1261 
to 1267, 150 years after the grant, was 
only 9.1 kattis out of 20. 

12. Then with regard to the contention 
that a newcomer could not get a grant 
of 20 katiis of waste land bnt would be 
more likely to get a share of revenue, we 
must consider whether there was likely to 
have been such cultivation that a share 
of revenue would have been an attraction. 
From the large amount of uncultivated 
land 159 years later, it is clear that when 
the grant was made, there could not have 
been much if any cultivation, and to my 
mind, a grant of waste land, which could 
not have been in any great demand on a 
tenure of one-fourth of the produce of such 
land as was cultivated, would only just 
provide the necessary attraction to induce 
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the astrologer and his family to settle 
down. Any land and doubtless much of better 
quality, could be had on the ordinary 
vielvarain kudivaram tenure of sharing the 
produce equally, and the grant to the 
astrologer would have opened np a source 
of revenue to the zemindar in addition to 
providing him with the services of a 
Brahman astrologer. 

,13. Then with regard to the fact that 
in the village there are hattubadi service 
and rent-free inamsy I cannot agree with 
the respondents’ contention that this 
pre-supposes a pre-existing grant by the 
zemindar before the suit was granted. 
The appellant contends that these inams 
were granted by the afirahiramdars. This 
view is reasonable. It appears that the 
worthy astrologer had five son.s and if he 
and Iiis sons settled down they would have 
formed tiie nucleus of a little Brahman 
settlement, and as the village grew up, 
village servants and a purohil would be 
necessary, and it is quite likely that any 
land.s granted to these individuals who play 
a recognised part in village life, would be 
granted by the tnamdars free of payment, 
or excluded by the zemindar himself from 
the operation of the chalurhhagam tenure. 
The condition existing at the time of these 

grants too is lost in the mists of antiquity 
and if any inferences are to be drawn, I 
incline to the appellant’s view. 

14. Then with regard to the fact that 
Exhibit M shows that sharers 2 to 4 are 
not residents of the village, 1 can only 
say that it appears probable that the 
original grantee Stethapalli Vissanna who 
had Hve son.s a.s per Exhibit V, genealogical 
tree Hied by responclent.s thcm.selves, would 
have settled down and cultivated the lands 
through liis sons. The grant was to Sidhanti 
(astrologer) and nlht-rM. Others may well 
have been liis son.s. Then when he died his 
sons would have the luam in five .sliare.s and 
bonce probably the t.rigin of the live equal 
.shares shown in Exhibit M a.s still existing. 
Thereafter the migration of some of tlie sons 

to neighbouring villages is nt.t unlikely. The 

land was at that time rain-fed and pro- 
liably most, if not all, wa.ste; and .so m me of 
the .sons while retaining a share in the title- 
deed might easily move off elsewliere. 
lo. So far, the respondents cannot be held 


» 

to have proved that the suit lands are part of 
an estate and they have not, in my opinion, dis- 
charged, as they ought to do, the burden of the 
provingthat theoriginal grant was only of the 
melvaram of the village and that the grantees 
at the time of the grant did not enjoy the 
kudivaram right in all the cultivated lands of 
the village, i.^.y that there were some 
cultivated lands of which the kudivaram was 
with others at the time of the grant. 1 must, 
therefore, find against them, if the burden of 
proof be held to lie on them. 

16, But as I am called on to find explicitly 
on issues 1 and 2, 1 will now deal with the 
appellant’s contentions that both issues would 
be found in his favour even if the burden lay 
nil him of proving what he asserts, m,, that 
the grant was one of land, viz., melraram and 
kudivaram and not of revenue, i.e , of waste 
and not of cultivated land or if this be not so, 
then .such land as was already cultivated was 
all held by the grantees at the time of the 
grant, .so that immediately the grant was 
made, they posses.sed actual or potential kudu 
rarnm in the entire holding. 

17. The appellant bases his case on the 
following grounds: Exhibit N, a ghoshpara 
or abstract .showing the whole extent of 

Ijtidand its distribution into waste, cultivated, 

fallow, etc., as made upfrom and dated 
i^fls/Z1253 (A. D. 1843*44), gives the following 
information about the suit village. 

There were only 13 thatched houses with 33 
Mahtsoi whom 23 were adults and 19 women 
of whom 12 were adults. There were l4 ploughs. 
The Village Magistrate was a BniJimariy 
Naganna of the Seethapnlli family to whom 
the grant wa.s made. There were no Kopus 
to whom paffas were granted; no head Kopu; 
13 ryofx all residents— no absentee ryots. The 
extent of laud cultivated was 8| kottis. The 
total yield was 6 puKips 16 iooms 24 ynanikas. 
The amount available for division between 
zemindar and agraharamdars after deducting 
the payments to villacp artisans wasofadfiesd 
/rojH.f seer.Q, of which the Jrh share of the 
(igioharomdars was 4 putties 1 foom 41 odd 
seer.'i and the :1th share of the zemindar was 1 
pufh 7 looms 13 .ceers. This document agrees 
very faii-ly v if]i the state of affairs shown by 
Exhibit M (if lO years latei. 

18. As the agraharamdars -were enWihd to 
^'ths oftlie prcduceof the cultivated lands with 
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small deduction for village service and as 
there were no Kapus with pattasj and none 
but resident ryots of whom there were only 
13, and as the Village Magistrate was a 
Brahman of the agraharamdars' family, it is 
contended that the settlement consisted of 
agraharamdar Brahmans only and, that if the 
grant was not originally of uncultivated land, 
such cultivated land as existed at the time of 
the grant must have been occupied by the 
grantees already as kndtvaramdars. 

Even as late as 1876, Exhibit VI shows 
that the apm/ia?‘omdar5 cultivated S3-25 acres 
whilethe ryots cultivated 147-92, and the extent 
waste or unfit for cultivation was 1C5-29— a 
total of 330-46. But the new survey has fixed 
the area at 600 acres of which according to 
the harnam^ P. W. No, 2, 100 acres only are 
under ryots and the rest under the agriiharam- 

dars in 1911. Of the 100 acres all were 
leased by the zemindar except 8 acres leased 
by the agraliarmdars and the zemindar had 
taken over land from the agraharamdars in 
lieu of the inani quarter share. 

All this, it is, i-epresented by appellant, 
goes strongly to show that there were no ryo^- 
holding kudivaram except the agraharamdars. 

19. The agraharamdars too were residents 
of the village, and hell large grants of village 
site, andso were unlike non-resident Brahman 
inamdars who have beenheld presumably only 
to have been granted melraram rights. There 
were too no amarakam accounts and no pattns. 
Had there Ijcen other kudiiaramdars as well 
as melvaramdars and the zemindar, one would 
liava expected 3ucb accounts and paltas. P. W. 
Nr. 1 says that no accounts were kept by the 
agraharamdars. I). W. No. 2 says that there 
was no exchange of patios and mnchIHka-i in 
the suit village to his knowledge. 

20. Iq Exhibit A, the agreement between 
the ngraharamdarss.nd the zeynindar, it is stated 
that the produce of the crop in the village 
shall be kept as .security by the agraharam- 
dars. This it is urged implies that theerop was 
raised by them and that they are not mere 
melvaramdars. 

Again in the agreement Exhibit B, page 12, 
it is entered ‘ whether we cultivate or not.” 
(This is the correct translation of the Telugu 
in my opinion, and the respondents do net 
dispute the translation.) This is taken by 
the appellant to imply that the agraharam- 


dars are the cultivators in the main, and any 
other.? who cultivate are only sub-ryo^A*, the 
use of which expres.sion in Exhibit M would 
make it appear that the agraharam- 
dars were the ryots and the others 

held under them by leases, etc., and not with 
the occupancy right, The respondent would 
take whether we cultivate or not” to mean 
whether we cultivate ourselves or through 
our tenants (who might have occupancy 
right) I prefer the appellant’s contention, 

21. Further when land was compulsorily 

acquired for making a channel in 1894, (vide 
Exhibit 0) compensation for the portion of 
the suit village land so acquired was paid 
entirely to Brahm>ni agraharamdars^ whereas 
in adjacent villages, tenants got 3, '5ths of the 
award and the 2'^5ths. Asia the 

suit village tlie agraharamdars got all the 
award, it is contended by appellant, and 
with some show of reason, that there 
were no other kudivaramdars or they 
would have claimed compensation. Of 
course it might have happened that the 
land so acquired miglit not liave been part 
of n kiidiraram holdingofa T.on-ognihornmdar 
though such Jiolding existed. 

22. There is thus no direct proof that 
the agraharamdars were granted melvaram 
and htdivaram rights in the village (i.e., 
that they obtained a grant of land and not 
of revenue) or that they held the 
htdivaram rights of all the cultivated lands 
in the village at the time nf the grant, 
but as .such direct proof is not to be 
expected in the case of a grant made so 
far back as A.D. 1708, we must proceed 
upon inferences from facts which can be 
shown to have existed later, and I am of 
opinion that issues 1 and 2 must be found 
in favour of the appellant (plaintiff), even 
if the burden of proof did not lie on the 
respondent, as 1 hold it does. 

23. I, therefore, find that the grant 
must he presumed to have been one of land 
and not of revenue, that is to say, it 
included the htdivaram of the village, and 
that if it was not a grant of land includ- 
ing the htdivaram of the village, it was 
because the grantees already possessed the 
htdivaram of such land as was already 
cultivated. The respondents have not 
satisfied me that the grant was of melvaran 
only, or that any ryot other than the inaniiars 
held htdivaram rights in the village at tlie 
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time of the grant* but apart from that I 
am of opinion that the balance of probabili- 
ties is in favour of the grant being one 
of waste land (melvaram and hudivaram) 
or of a village of waste and cultivated 
lands to ryots who already held hudivaram- 
of all the cultivated lands. 

24. T accordingly find the Ist and 2nd 
issue.s in the affirmative, taken alternatively, 
that is to say, that the original grant 
included the hudivaram of the village and 
if it did not, then the graiitee.s must be 
held to have enjoyed the hudivaram rights 
in all the cultivated lands in the village, at 
the time of the original grant. Which of 
the.se alternatives is correct, it is impossible to 
say, owing to the fact that no record remains 
of the original grant. The former appears 
more probable, but that one or the other 
must be decided in the affirmative, I regard 
it to be presumed. That the contrary should 
be presumed, the respondents in my opinion 
have not made out, and if the burden of 
proving the negative of both issues lie on 
them, I hold that they have failed to 
discharge it. 

25. As regards the 3rd issue, this is a 
last resort for appellant in case both i.ssnes 
1 and 2 are deckled again.st him. He 
would then shelter himself behind the 
exception to .section S of the hstates Land 
Act and plead that he has acquired the 
hudivaram of the suit lands in addition to 
the melvaram and subsequently to the 
grant of the melvaram in the inams. It 
is for him, of course, to prove that helms 
the benefit of the exception. Exhibits D, 
E and II are surrender deeds by which 
the agralioramdrs gave half their lands 
to the zemimlar to extinguish the inam 
payment on their lioldings. 

20. It has been held that surrender or 
abandonment must be regarded as acquisition 
for the purposes of tliis exception to section 
5? of the Act: Poniniswamij Patlaijachi v. 
Karupiidayan (3), but in Upadrasata Vmhafa 
Sastruhl v. Devi Sitaramudu (4) following 
the view of Sadasiva Aiyar, J., in 
AdnsnmuUiSuryanarayana v. Acchidfa Pvfauna 
(2) the opposite view was held. 

The plaintiff relies on abandonment and 
surrender of the hudivaram right to the 
inamdars, and not on acquisition forvalual)le 
consideration. 

87. That the tenants in thes^ lands 


abandoned theiroccupancy rights if they even 
had any, is made out from the following docu- 
ments 1 — , 

In respect of suit No. 504, the lands of 

which were surrendered to the plaintiff by the 
inamdars in Exhibit E, we have a lease 
Exhibit C for Fadi 1313 to the defendant in 
suit No. 504, followed by Exhibit D for Faslis 
1314-18, wliich contains a condition that the 
tenant should quit at the end of the term. 

In respect of suits Nos, 505 — 8. Exhibits D 
and H being the surrender-deeds we have 

(1) Exhibit G for FasU 1313 to defendants 
in 505, 507, 508 suits, followed by Exhibits 
F4, El, F2, F3 to defendants in Nos. 505, 506, 
507, .;0S with notice to quit at the end of 
the term Faslis 1314-1318, 

The hids were increased heavily. 

[n the face cf these conditions to quit and 
increase of hits, it i.s not likely that any 
hudivaram claim on the part of the tenants 
could be held then to exist. How end when 
the hidivar'ivi was acquired, there is no 
direct proof, but throughout there is nothing 
to show that hudivaram was held in recent 
years by others than the inamdars. 

28. Following the latest ruling, Upadrasata 
Venkata Sasiritlu v. Bevi Sitaramudu (4), 

I find the 3rd issue in the affirmative, namely, 
that subsequently to the original grant, the 
grantees did acquire hudivaram rights (if 
they did not already posse.ss them) sub- 
sequently to tlie grant. 

29. In the result I find all three issues 
alternatively in the affirmative, on pre.sump- 
tions drawn from the balance of evidence 
establishing inferences in favour of the 
appellant, tliere being no direct proof, but if, 
as I think they must, the respondents should 
prove the negative of issue'' 1 and 2, then 
I unhe.sitatingly find that they have faOed so 
tn 'do. 

'I'hese apppeals against orders came on 
for final hearing after the return of the find- 
ings before Abdur Rahim and Ayling, JJ. 

Messrs. L. .4. Oavindaragliava Iyer and 
P. Nagahhnshauam, for the Appellant. 

Mr. r. Pnmadoss, for the Respondents. 

JUDGMENT. — AVe have heard the learned 
Vakil who aop^arel for the resoondents 
fully, and we do not think that the findings of 
the learned District Judge are open to ques- 
tion iidfore us. We f^ccept those findings, 
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The result of that will be that the plaintiff 
will have a decree for ejectment and also for 
occupation rent at the rate of Hs. 40 per acre 
per year from FasU 1319 till the date of the 
delivery of possession. The appellant will 
have his costs throughout. 

Appf^nl allowt'ih 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 456 of 1913. 

June 15, 1915. 

Present: —Mr. Kanhaiya Lai, A. J. 0. 

Paja ABUL HASAN KHAN— Depen^'ant— 

Appellant 

■ versus 

Mimmmat JAGWANTA— Plaintiff - 

Respondent. 

Movlgage—Iledemptioii -^lortyagec (nul purchaser of 
portionoj equity ofredemptioiiyorraugeiueut hetiveciijioiv 
farbinding on 'mortgagor— Mortgage, extingimhment o/— 
Merger— Mesne profits with interest thereon— iiinitation 
Act {IX of 1908), Sc/i. I, Art. 105— Cr?(i)Yor having 
debtor's funds for pigment to himself— Limitation. 

A usufructuary mortgage M'as made of t>YO properties 
a and h. The mortgagor sold his equity of redemp- 
tion in respect of (t to P, leaving witli him a 
p'^rtion of tlie consi'^eration money to discharge tlie 
mortgage-debt. Instead of discharging the debt 
P sold^his rights in the equity of redemption 
purchased hr him to the mortgagee, leaving nith 
tho latter a* portion of the cousideration money, 
loss than what had boon left by the mortgagor with 
P himself, to be credited towards the mortgage- 
debt. Subsequently the mortgagor brought a suit 
against themortgageefor rodemittion of h, contending 
that the entire mortgage-debt having been left with 
p, wiiosc rights had been purchased by the mort- 
gag.'p, she was entitled to possession of without 
any payment and to claim from the mortgagee 
the surplus profits of b with interest thereon from 
the date of the mortgagee’s purchase of the equity 
of redemption. The mortgagee contended that only 
so much as had been left witli him by P could 
be credited towards the mortgage-debt, and that 
the mortgagor was not entitled to claim any surplus 
profits or any interest thereon: 

Held, that the arrangement between the mort- 
gagee and P, so far as the leaving of the consider- 
ation money to be credited towards the mortgage-debt 
was concerned was not binding on the mortgagor. 
Tp. 780, col. 2.1 

" Held, also, that the mortgage became extinguished 
when the mortgagor’s right merged in the mort- 
gagee with a liability to satisfy itlin|entire mort- 
gage-debt. [p. 731, col. 1,] 


Held, furtlior, that the mortgagor was entitled to 
possession and surplus profits together with interest 
thereon, [p. 73’, col. 1.] 

Haji Ahdtd Rahman v. Haji Noor Mahojned 
16 B. 141, referred to. 

Held, lastly, that the limitation applicable for 
the recovery of the said profits and interest was 
that provided by Article 105, Schedule I of the 
Limitation Act. [p. 731, col. 2.] 

No question of limitation arise.s where a creditor 
1ms fnnda belonging to the debfor at his dl.spo.sal 
charged with an obligation fo pay liimscU’ out of 
that hind, [p, 733, col. 1.] 

Appeal from the decree of the 'Subordinate 
Judge, Bara Banki, dated the 27th June 
1913, upholding the order of the Munsif, 
Fatehpur, dated the 21st April 1913. 

Mirza tSami lUlah Beg, for the Appellant. 

Pandit Goknron Nath Mw'a, for the Re- 
spondent. 

JUDGMENT. — This appeal arises out of a 
suit brought by the plaintiff-respondent 
for redemption of a 1-anna 4.pies share 
in the village Chakia. It appears that on 
the 21st July 1884 three mortgages were 
made by different sets of persons in 
favour of Taj-ud-din, who sold his rights 
therein to the father of the defendant- 
appellant on 7th September 1887. One of 
the mortgages was made by Mahesh Singh, 
the husband of plaintiff-respondent, wherein 
the property mortgaged consisted of a 
1-anna 4.pies share in the village Chakia 
and a 1-anna 4-pies share in the village 
Barkliaria. The other mortgage was made 
by r^adho Singli and Ham Bakhsh Singh, 
and comprised certain share of the said 
village, s with other property with which 
tliis suit has no concern. The third mort- 
gage was made by Parwan Singh and 
comprised a 1-anna 4-pies share in the 
village Barkharia. All these mortgagors 
belonged to the .same family. The mortgages 
bore interest at 1 per cent per mensem 
and the agreement between the mortgagors 
and the mortgagee was that the former 
should deliver posses.sion over the mortgaged 
property, and that profits realized from 
the same would be appropriated in reduction 
of the principal and interest due on 'the 
mTtgages. The mortgagors did not, hoivever, 
deliver posse.ssion and suits were consequently 
filed by the father of defendant-appellant, 
who had purchased the rights of the 
mortgagee, to recover possession of the 
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mortgaged properties, and possession was 
actually obtained by him sometime in 
August 1S88. 

The mortgagors subsequently sold tbe equity 
of redemption in 6*auna8 8-pies share of 
the village Barkharia to Parmeshar Din 
in lieu of Rs. 7,500 and left Rs. 5,675 out 
of t e same with him for payment to the 
father of the defendant-appellant on account 
of the money due to him on foot of the 
mortgages aforesaid. Instead of paying the 
money Parmeshar Din sold his rights in 
the equity of redemption of the said 6- 
annas 8-pies share of the village Barkharia 
to the father of the defendant-appellant 
on the 17th March 1893, in lieu of 
Rs. 7,255, out of which Rs. 3,851 were left 
with the latter in satisfaction of tlie 
decrees obtained by him on the prior 
mortgages. These decrees were evidently 
those which the father of the defendant- 
appellant had obtained for the possession 
of the mortgaged properties and the 
intention of the parties to the sale-deed 
was that the amount left with the vendee 
was to be credited towards the money due 
on the mortgages, which were the subject 
of the decrees. 

The plaintiff respondent claimed in the 
present suit to redeem the mortgage of 
a 1-anna 4-pies share in the village 
Chakia made by her Imsband Mahesh 
Singh, and her contention was that the 
entire mortgage-money due by her husband 
having been left with Parmeshar Din whose 
rights had been purchased by the father 
of the defendant-appellant, she was entitled 
to the possession of her share in that village 
without any payment. In other words, she 
contended that the entire mortgage was 
extinguished when the liability to pay the 
mortgage-debt passed from Parmeshar Din 
to the mortgagee himself, and that she 
became entitled from the date of that 
extinguishment to the surplus proHts of 
that portitn of the mortgaged property 
which was still left with her. 

The Courts below gave hei‘ a decree 
for possession with Rs. 2,ii41'-2 on account 
of surplus mesne profits. That decree i.s 
impugned by the defendant-appellant on the 
ground that the liability which Parmeshar 
Din had contracted with the mortgagors 
to discharge, did not pass to the defendant- 
appellant’s father under the sale-deed 
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executed by Parmeshar Din in bis favour, 
that in any case nothing more than 
Rs. 3,851, which were left by Parmeshar Din 
with the father of the defendant appellant, 
could be credited towards the money due on 
the prior mortgages, and that the plaintiff 
was not entitled to claim any surplus 
mesne pro6ts or interest thereon. 

It is indisputable that the mortgagors, 
including the husband of the plaintiff- 
respondent, were entitled to a lien for the 
unpaid portion of the purchase money left 
with Parmeshar Din for the payment of the 
prior mortgages which Parmeshar Din had 
failed to discharge. By the sale-deed of the 
17th March 1893 Parmeshar Din undertook 
to relieve thefatherof the defendant-appellant 
from the liability so far as it was in excess 
of Rs. 3,851, but that release was not binding 
on the plaintiff-respondent who had a right 
to enforce her lien for hershare of the unpaid 
purchase-money against the defendant- 
appellant who had purchased the rights 
of Parmeshar Din with notice of the 
said lien. The capacity of the defend- 
ant-appellant was thus twofold. He 
was the representative of the mortgagee 
of the entire property mortgaged under these 
mortgages aforesaid, and he was also a 
purchaser of the rights of the mortgagors 
in a portion of the mortgaged propeity. By 
virtue of that purchase the defendant- 
appellant had become liable for the amount 
of tlie unpaid purcha.sc-raoney due to the 
mortgagors by way of a lien or charge on the 
property purchased. In other words, the 
defendant-appellant was liable to pay that 
money to himself in full .satisfaction of the 
previous mortgages or else to make good the 
lien held by the vendors by paying them tbe 
balance of the purchase-money with any 
interest or compensation that might have 
become payable in consequence of the default. 
By the terms of his mortgage, he had agreed 
to credit Rs. 3,851 towards his mortgage- 
money and left the re^t to be paid by 
Parmeshar Din, but irrespective of any 
arrangement that might have been made 
between Parmeshar Din and the father of the 
defendant-appellant, the liability of 

Parmeshar Din to make good the lien had 
passel with the property to father of ihe 
defendant-appellant in its entirety. The 
interest of the debtor and the creditor had 
thereby merged in one the same person 
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and on general principles of equity the 
mortgagee was bound to apply the unpaid 
portion of the purchase-money which wasleft 
for payment of his mortgage-debt in reduction 
of the debt, because the debit and the credit 
accounts though arising out of different 
contracts related to the .same transaction. 
The merger of the right of the mortgagor 
. and the mortgagee in oneand the same person 
with a liability to satisfy the entire mortgage- 
debt operated as an extinguishment of the 
mortgage and the Court below was justified 
in passing a decree for possession and surplus 
profits. 

No question of limitation arises where a 
creditor has funds belonging to the debtor at 
his disposal charged with an obligation to 
pay himself out of that fund. An enforce- 
ment of the lien under the circumstances 
■ was out of the question, because the person 
in whose favour the obligation was created 
was himself the person liable to discharge 
the obligation to the extent of the lien. 

The plaintiff is entitled to claim interest 
on the surplus profits of her share, because, 
from the date of the satisfaction of the 
mortgage, the duty of the mortgagee was to 
place tbe said surplus at the disposal of the 
mortgagor. Section 76 of the Transfer of 
Property Act directs the mortgagee to 
pay the surplus, if any, to the mortgagor 
and further directs that if the mortgagee 
fads to do so he may, when accounts are 
taken, be debited with the loss, if any, occa- 
si Uied by such failure. If a mortgagee is 
entitled to claim interest of his monej', he 
can be made liable for interest on any surplus 
profit which he may realise after his money 
is paid up. The conduct of the mortgagee 
in this case does not entitle him to any 
consideration or indulgence on that account. 
In CharUa v. Junes (1) it has been held that 
a mortgagee makes his mortgage as a 
.security for his debt and has no right to be 
in po.«session of the estate after he has 
paid him.self w'hat is due to him. He held 
the property for the benefit of the mortgagor 
ind is liable for any collections he may 
make thereafter till the date when he settles 
tbe account to close the transaction. This 
view was followed in H^tn Ahdnl Bahnan 

(1) 35 Ch. D. 544; 56. L. J. Ch. 745; 56 L. t. 848; 

W. II. 645. 


V. Eaji Noor Mahomed (2). The limitation 
applicable for the recovery of such surplus 
with interest thereon is that provided by 
Article 105 of the Indian Limitation Act, for 
. the debit takes place when the accounts 
arp adjusted. The other pleas are not pres.sed. 
The appeal, therefore, fails and is dismissed 
with costs. The Court-fee, if any, payable on 
the surplus will be levied from the plaintiff 
before an execution is granted in respect of 
• it and will be added to her costs. 

Appeal dismissed, 

(2) 16 B. 141. 


MADRAS HIGH COURT. 

Appeal Against Okdek No. 272 op 1914. 

November 30, 1915. 

Present: — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

SUBBARAMAAYYAR— Dependant No. 1 

—Appellant 

VCTS HS 

P. P. A. R. R. M. ARUNACHELLAM 

CHETTIAR AND another— Plaintiffs— 

Rksponden s. 

Civil Procedure Code (ActVofimj, is. 2,47— 
Arreat in execution, order deciding legality of— -Appeal 
— Application to set aside ex parte decree— Order 
giving limefor payment, whether operates as stay of 
execution. 

An order deciding the legality of an arrest made 
in execution of a decree falls under sections 47 and 2 
of the Code of Civil Procedure and is appealable, 
[p. 723, col. 1] 

Xanana Xaicl'an v. Sued Gulam Ghowse, 5 Ind. 
Cas. 909; 20 M. L. J. 136; 8 M. L. T. 122, referred to. 

An order gi\ing time to pay the decretal amount, 
passed on on application to set aside an er parte 
decree, does not by itself operate as a stay 
of execution of tbe e.v parte decree itself, [p. 723, 
col. ].] 

Appeal against the order of the Court of 
the Subordinate Judge of Kumbakonam, in 
Execution Appeal No. 697 of 1914, in 
Original Suit No. 46 of 1914. 

FACTS. — Tbe plaintiff obtained against the 
defendant a decree (.rpnrfe. The defendant ap- 
plied to set it aside and for stay of execution 
of that decree. He was then directed to 
furnish security on a certain date fixed, but 
before that date lie was arrested in execution 
of the decree, and he pleaded exemption from 
arreston the groundthat the order giving hiiri 
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time to pay operated as a stay of execution 
of the decree itself. 

Mr. A. V. Visioa.natha Sastrif for Mr, Q, 8, 
B^amachandra Aiyar, for the Appellant. 

Mr. K. S. Jayarama Aiyar^ for the Re- 
spondents. 

JUDGMENT. — A decision on the question 
whether an arrest made of the judgment- 
debtor by the officer of the Court is legal or 
otherwise has been held in 'Mayana Naickan v. 
Syed Gulam Ghoiose (1) to fall under sections 
47 and 2 of the Civil Procedure Code and we 
agree with that decision. The preliminary 
objection that no appeal lies is, therefore, 

over-ruled. 

On the merits, the appellant has no case, 
as the order giving time to the appellant 
till 4th September 1914 to pay the decree 
amount into Court, which order was pa8.sed 
on his application to set aside the ex parte 
decree, was not intended to, and did not 
legally, operate as a stay of execution of the 

ex parte decree itself. 

The appeal is dismissed with costs. 

Appeal dismissed. 

(1) 5lnd. Ca?.909i 20 M. L. J. 136; 8 M L. T. 122. 


4Ur)H JUDICIAL COMiFISSIONER’S 

COURT. 

SECOND Civil, Appral No. ;J14 of 1911. 

July 30, 1912. 

Present:— Kanhaiya Lai, A. J. C. 

SRI RAM - Plaintiff— Appellant 

versus 

lAM PARC ASH and others -Defendants 

Respondents. 

Jnriiidictioi- of Civil «,i<l Rnmiir Court. t—Joint 
K«:eWoH of inolrr.pnii'rivlnrii l,ohl!i,‘i~-Mrsnf profits 

resprrl kliudknslit -- f’/, suit lu>. 
cm, 

Where ilie I'riitiei are iiuil<‘r-iin>|)rietor.< lioldiiig 
H-itie slmri’s in a feriaiii arru within the „«'//, W, 
suit between tlieni fnr joint |io5sejs>ir»n or for 
•sne profits in respeet of khu.lbislit Innd wron;?tiilly 
thheUl, is not exeliidiMl from the jnrlsdirlinn of 
Civil Court, [p. 733. col. 2.J 

Therefore, II suit for joint pnsjiession and damaije:? 
lin^t a mortjjaLa'e, who retaiiii! jios.ses.^ion over 
) mortgaged property in spite of redem|)tion, 
houj^h he he a co-sliarer of tlie niort;;ai,o»r in 
Jer-proprietary riylits forming tho suhjeet-inatter 
the mortgage, is eoirni/ahle by u Civil Court. [f». 
I col. 2. 1 


Fliani Singhv. Nawab Singhf2H A. I61j A. W. N. 
(1905) 233, distingaished. 

Bhairon Rai v. Saran Rai, 20 A. 688; A. W. N. 
(1904) 106; Ram Charan Rai v. Kauleshar Rat, 27 A. 
153; A. W N- (1904) 199 and Jagar Nath Ojha v,Ram^ 
phal, 13 Ind. Cas. 79; 34 A. 160; 8 A. L. J. 1312 
referred to. 

Appeal from the decree of the District 
Judge, (jonda, dated the 15th June 1911, 
reversing that of the Munsif, Gonda, 
dated the 24th April 1911. 

Babu Hargovind Das, for the Appellant. 

Mr. Sinha, (or the Respondents. 

JUDGMENT. — This appeal arises out of a 
suit brought by the plaintiff-appellant for the 
recovery of joint possession of a two-annas 
share with the right to groves and isolated 
trees appertaining to the same and for mesne 
profits. 

The plaintiff’s allegation was that the said 
property belonged to two brothers, Bhagwan 
Dat and Ramphal, who mortgaged the same 
to Hardat, the father of the defendant No.l, 
and Har Prasad, the father of the defendants 
Nos. 2 and 3, on the Slst May 1884. Sub- 
sequently the same property was mortgaged 
by Bhagwan Dat by a deed of conditional 
sale to Gajadhar, the father of the plaintiff, 
on the 9th May 1893. The father of the 
plaintiff obtained a decree for foreclosure 
on his mortgage and on the strength of it 
filed a suit for redemption of the previous 
usufructuary mortgage made by Bhagwan Dat 
and Ramphal in favour of Hardat and Har 
Prasad on the 3I.st May 1884. He obtained 
a decree and in pursuance thereof obtained 
possession over the mortgaged property by 
redemption on the 14th April 1907. The 
plaintiff complained that, in spite of the 
above proceedings, the defendants did not 
give actual possession to him. The defendants 
denied that they were in possession of any- 
thing more than their share in the village. 

The Court of first instance found that the 
defendants were in possessionof the plaintiff’s 
share during Iheperiod insuit, thatthedefend- 
ants prevented the plaintiff from cultivating 
the khudhisht land after the dakhaJ dehant 
proceedings, and that the plaintiff was not 
entitled to the groves oi trees not covered by 
the previous decree. It, therefore, gave the 
plaintiff a decree for joint possession of the 
two-unnas share in dispute and for Rs. 174-4-6 
as damages, and dismissed the claim as 
regards the groves and trees. The lower 
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Appellate Court found that the suit for joint 
possession and mesne profits was not main- 
tainable by the Civil Court, and that the 
plaintiff’s remedy was to sue defendants for 
profits in the Revenue Court and to obtain, 
as against them, a partition of his share. 

1 do not think that these findings can be 
sustained. The previous decree obtained by 
the plaintiff- appellant against Hardat and 
Har Prasad and others of the defendants- 
respondents, operated as res judicata and 
the plaintiff was entitled to joint posses- 
sion if, after the dakhal-dehani proceedings, 
the defendants-respondents prevented the 
plaintiff-appellant from cultivating the 
khudkasht area. The decision in Phani 
Singh v. Nmah Singh (1), relied on by 
the Court below, does not apply, because in 
that case the dispute related to some land 
which was cultivated by a tenant and over 
which one of several joint owners had taken 
exclusive possession after the death of the 
tenant and got hisname recorded in the muta- 
tion department as an owner. The present dis- 
pute relates to some khudkasht land, which was 
originally the under-proprietary holding of the 
mortgagors. The plaintiff has stepped into the 
shoes of the mortgagors by virtue of the decree 
for foreclosure and the redemption of the pre- 
vious mortgage and hasa right to cultivate the 
said land in the same manner as it was culti- 
vated by the mortgagors. The defendants are 
holding possession over the land in dispute 
not as co-sharers, but as the representatives 
of the mortgagees whose rights were deter- 
mined by the previous decree for redemption 
and, as held in Bhairon Eai v. Sarau 
Bai (2) a plaintiff, who has been in joint 
possession of the property, and has been 
illegally ousted , therefrom, is- entitled to be 
restored to such joint possession. The plaint- 
iff in this case obtained joint possession by 
virtue of the dakhahdehani proceedings, but 
was prevented fromcultivatingtheland which 
formed the subject-matter of the redemption 
decree, by the defendants. In Bam Charan 
Bai V. Kaiileshar Rai (3), where certain of 
the owners of immoveable property were pre- 
vented by some of the other owners from exer- 
cising their legal rights in respect of the 


joint property, it was held that the disposses- 
sed co-owners were entitled to a decree that 
they should be restored to joint possession, 
and not merely to a decree declaring 
their rights to joint possession. This case was 
followed in Jagar Nath Ojha v. Bamphal (4) 
where it was laid down that there was no 
distinction on principle between the case of a 
person who was entitled to joint possession 
but had not obtained it. A plaintiff, who 
never had been in possession but is entitled 
to possession jointly with other persons, can, 
therefore, be granted a decree for joint posses- 
sion. There is nothing to require the plaintiff 
to go to the Revenue Court and sue for parti- ‘ 
tion. It is at his option to do so if he likes. 
The defendants cannot compel him to do so 
by wrongfully cultivating the plots, in respect 
of which the plaintiff had previously obtained 
a decree for redemption. 

Both the partips are under-proprietors 
holding specific shares in a certain area with- 
in the niahal and, as between under- proprie- 
tors, a suit for joint possession or for mesne 
profits in respect of khudkasht land wrong- 
fully withheld is not excluded from the juris- 
diction of the Civil Court. Secticjii lOS, clauses 
6 to 13, of the Oudh Rent Act specifies the 
clas.'es of suits, other than suits regarding the 
division or appraisement of produce, which 
under-proprietors or tenants are required to 
file in the Revenue Court. The heading to 
clauses 6 to 13 of section 108 as compared 
with the heading to the classes of suits men- 
tioned in clauses 15 to 18 indicates the 
differentiation made by the Oudh Rent Act be- 
tween under-proprietors on the one hand and 
lamhardars, co-sharers and muajidars on the 
other band. A suit for damages against a 
mortgagee, who retains possession over the 
mortgaged property in spite of redemption, 
albeit he be a co-sharer of the mortgagor in 
the under-proprietary rights forming the 
subject-matter of the mortgage is, therefore, 
cognizable by the Civil Court, 

Accordingly we allow the appealand remand 
the case to the Court below for a trial on the 
merits. The costs of the appeal will abide 
the result. 

Case remanded, 

(4) 13 Ind. Cas. 79; 8 A. L. J. 1312; 34 A. loO. 


(1) 28 A. 161; A. W. N. (1005) 288. 

(2) 26 A. 588; A. W. N. ^904) 100. 

(3) 27 A. 153; A, N. (1904) 199. 
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CHAKAUBI V, NiKCUECI SINGH. 

COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenue Petition No. si of 1912-13 of 

Ballu Distbict. 

August 5, 19J3. 

Present: — Mr. Baillie, S. M., and 
Mr. Tweedy, J. M. 

CHAKAURl AND OTHERS— Defendants — 

Applicants 

versus 

NAKCHEDI SINGH and othbrs- 
Plaintiffs— Respondents. 

Aiji a Tenancy Act, (ll o/1901), s. 4Z~-Enhancement of 
rent of occupancy holdiny-Kent for three holdings paid 
in lump ium—Enhancemenf of rent of one holding, suit 
jor, maintainahilit ij oj. 

Where a zemindar sued for the enhancement of 
rent of an occupancy liolding, tlio rent for which 
together witli the rent for two fixed-rate holdings was 
paid in a lump sum: 

//Wd, that the suit was not niaintainablo as it was 
tlie duty of the zemindar to liave first the rent 
really due upon this liolding only determined accor. 
ding to law. 

Application for revision of the order of the 
Commissioner of the Benares Division, dated 
the 20th September 1912, confirming that of 
the Assistant Collector, Ballia, in a case of 
enhancement of rent. 

JUDGMENT. 

Baillie, S. 29, 1913). — The 

suit was for the enhancement of rent of an oc- 
cupancy holdmg, 6 bighns Ibisivas ^ dhurs, the 
rent of which was stated to be Rs. 4-9-0. 
Both the bv^cr Courts were of opinion that 
Rs. 4-9-0 was nut the genuine rent of this 
holding. The rent i.i shown in the patwarCs 
papers as paid in a lump sum for this 
occupancy holding and for two tixed-rate 
holdings, and the lower Courts were clearly 
of opinion that the occupancy rent was 
understated liy the land-holder in order to 
secure a large eiiliaiieement. The suit was 
on this ground dismis.sed. This was a proper 
order. It is right that the respondent before 
suing for enlianceiueiit .should have tlio rent 
really due upon tlie occupancy liolding 
determined. In dismissing the suit the Com- 
missioner added the following words: “The 
rent should now be worked out proportionate- 
ly on the three holdings and entered 
accordingly”. 

This was a decision on a (piestinn on which, 
the suit fur enhancement having been 
dismissed, the (y immissioner was nut em- 
powered t.) issue any instructions. It decides 


THAKUBDIN SINGH V, RHAQWANT KUAS. 

arbitrarily and without enquiry as to what 
the rent of the occupancy holding .should be. 
This is a matter which the respondent must 
have determined according to law. The 
Commissioner was not empowered to add 
these directions. I would cancel this part 
of the order as ultra vires and allow applicant 
his costs in the application. 

Tweedy, J. M.— 1 concur. 

Application allowed* 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 299 op 1913. 

January 19, 1915. 

Present: — Mr. Stuart, A. J. C. 

TflAKURDlN SINGH-Plaintiff— 

Appellant 

versus 

Mtisammat BHAGWANT KUAR and others 

—Defendants— Respon OEM’S. 

Wajib-ul-arz, interpretation y/— “Mttlik kamila,” 
meaning of—Tribal custom— Daughters, exclusion of, 
from inheritance— Custom as regards family in question 
to be proved— Court, discretion of— Gift 6v Hindu 
widow toher married dawjh cr Declanition that plain- 
tijfs reversionary rights not ajftctcd, relief ns to, if 
cntertainabic. 

Where nwajH-ul-arz stated that a Hindu wid<i\vwlio 
succeeds her husband in absence of male offspring 
succeeds as "nialik hamila": 

Held, that the words %ialik kamila'' meant an 
absolute owner, [p. 735, eol. 2.] 

Dhondhe Singh v. Sant Bakhsh Singh, 3 0. C. 181, 
explained. 

Wliere thcic is evidence that in certain families of 
u tribe residing in a district daughters are excluded 
from succession, it cannot be held on the basis of 
this ovidence that there is such a tribal custom 
which has force in every family in the district; the 
custom must bo proved with regard to the particular 
family in question, [p. 73’, col. 2.] 

Suijaii Singh v. Our Parshad, Select Case No. 
41 and Husammat Porbati Knar y. Hani ChaudratHd 
Kaii \ 8 0. C. yi, referred to. 

A Court should, in the case of u gift l)\ a 
Ilimlu n-idroY tu her marriod dangliier. refuse to 
grant a declaration that the deed of gift does not 
prejudice the plaintiff’s reversionary rights, [p. 736, 
eol. 2.] 

Bh'ipil Ron V. l-ichma Kntr, 11 A, 213; A. W. N. 
\ 22, followed. 

Appeal from the decree of the District 
Judge, Kae Bareli, dated the 25:h April 
I9ld, upholding that of the Sa'))rdiiut8 
Judge, Taitahgarh,dated the 12Eh December 

in'. 
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Syed AU Muhammad^ for the Appellant. 

Baba Avadh Bikarl Lal^ for the Respond- 
ents. 

JUDGMENT. — This is a second appeal 
against a decree dismissing a suit for a 
declaration that a certain deed of sale is 
invalid as against the reversionary interest 
possessed by the appellant. 

It has been found on the facts that 
Badal Singh, a Kanpuria Thakur, who had 
separated from the rest of his family, died 
possessed, of certain immoveable property, 
to which his widow Bhagwant Kuar 
succeeded. 

Bhagwant Kuar executed on the 9fch 
October 1911, a deed of gift of the property 
to her daughter Raghuraj Kuar. 

It is in contest whether she had a right to 
transfer more than a life-interest. Raghu- 
raj Kuar would ordinarily succeed to the 
property, should she survive her mother, 
unless it is found that there is a custom in 
the family excluding daughters from inherit- 
ance. 

The learned Counsel for the appellant 
argues that the evidence establishes a 
custom excluding Raghuraj Kuar from 
inheritance. Jagmohan Singh, Arjun Singh, 
Lachhman Singh, Bhagwant Singh, 
Thakurdin Singh appellant, Sheodayal Singh 
and Surajpal Singh, all Kanpuria Thakurs, 
residing in the neighbourhood, have deposed 
to certain instances in which daughters of 
Kanpuria Thakurs of the vicinity were 
excluded from succession to their fathers* 
property. These witnesses are found to be 
respectable witnesses, who would be likely 
to state facts which they knew truly. 

Some of them are in a better position than 
others to know such instances; some of the 
instances can be explained to show that 
daughters, though excluded, were not neces- 
sarily excluded as daughters, but on the 
whole this evidence is sufficient to establish 
that in certain families of Kanpuria Thakurs, 
residing in the vicinity, daughters had been 
excluded from succession as daughters. 

Three of these witnesses have, however, 
frankly admitted that in other families 
residing in the vicinity daughters were not 
excluded from succession to their fathers’ 
property. 

Arjun Singh gave an iustance in which a 
daughter of a Kanpuria Thakur of the 


neighbourhood succeeded to her father’s 
property, and Thakurdin Singh appellant 
and Debi Bakhsh Singh gave another 
instance in which two daughters of a 
Kanpuria Thakur of the neighbourhood 
succeeded to their father’s property. None of 
these witnesses were able to give an instance 
in which a daughter in this particular 
family was excluded from succession, and 
there is no oral evidence to prove the 

existence of such a custom in this particular 
family. 

The wajib-ularz of the village has been 
produced.. It contains a clause to the effect 
that a widow who succeeds her husband 
in absence of male offspring succeeds as 
absolute owner. The words used are ‘\nalik 

1 am asked to interpret this 
portion to mean that the widow obtains 
the rights of a Hindu widow only. I am 
unable to place such an interpretation 
on the words. They mean nothing else than 
that the widow succeeds as an absolute 
owner. In another portion of the wajib-ularz 
it is stated that daughters are excluded 
from inheritance. The rights of widows 
and daughters are either correctly stated 
or are not correctly stated. If they are 
correctly stated, Bhagwant Kuar is absolute 
owner of the property and on the face of it 
has a complete title to transfer it by 
gift to Raghuraj Kuar and in that case 
the appellant has no claim to relief. If on 
the other hand these rights are not correctly 
.stated, the wajib-ularz cf^nnot be considered 
to support the existence of a custom ex- 
cluding daughters. So in neither ease can 
this document help the appellant. 

Excluding the evidence afforded by its 
entries from consideration, there ia not 
sufficient evidence to support a conclusion 
that daughters are excluded from inheritance 
in this particular family. I am asked to find on 
the authority of Surjan Siwjk v. Gio Parshad 
(1) that there is a tribal custom excluding 
daughters from succession, which has force 
in every Kanpuria family in the district. 
There is nothing, however, in that decision to 
support any such contention. Nor are there 
any materials to jn.stify a conclusion that such 
a tribal custom exists. The evidence, on the 
other hand, shows that different Kanpuria 

(1) fjclect Cn-sc Xo. -11. 
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families have different cnstoms with regard 
to the exclnsioD of daughters, and it is not 
established that there is a custom excluding 
daughters in this particular family. The neces- 
sity of proving a particular family custom 
is laid down in the decision in Mimmmat 
Parhati Kuar v. Ram Chandrapal Kxiar (2). 

The learned Counsel for the appellant 
has referred to the decision in Dhondke 
Singh v. Sant Bakhsh Singh (3) in support of 
the proposition that the proper construction 
to be put on a doubtful passage in a 
wajib-uUarz atfecting Hindus is the con- 
struction compatible with the rules of Hindu 
Law, and be further has brought to notice 
a pronouncement of Mr. Chamier in an 
unreported case, Second Civil Appeal No. 
363 of 1909, to show that the words 
^'inalik himila^ which I have translated 
as absolute owner, need not necessarily have 
that meaning. 

With regard to the decision in Dhonde Singh 
V. Sant Bdkhsh Singh (3), it is sufficient to say 
that the rule of interpretation laid down 
therein would not be applicable to a case 
in which the meaning of the words is 
clear. Here there can be no doubt as 
to the meaning of the words malik kimilaP 
The learned Counsel for the appellant 
frankly admits that these ■words mean 
absolute owner. The authority of that 
decision cannot be invoked to help the 
appellant, for the words 'malik kamihC are 
as clear as the v.-nrda of the passage in 
which it is stated that daughters are ex- 
cluded from inheritance. If I were to find 
that a widow was not an absolute owner, 
becau.se according to the rules of the 
Witakshara Law a widow’s estate is 
ordinarily less thar, that of an absolute owner, 
I should, in order to be consistent, have to 
tind that the pa.ssage excluding daugliters 
from inheritance must be considered not to 
exclude tiieiu from inheritance, as the 
Hindu Law does not sanction such 
exclusion of daugl)ters. lJut in any cir- 
cumstances the words have a clear meaning. 
I do not under.stand that Mr. Chamier 
ill the unreported decision laid down that 
the words * malik kamila' did not mean 
absolute owner” and it is difficult to .see 
how that unreported decision can lielp the 

(2) 8 0. C.U4. 

(3) 3 0. r-. isi 


appellant, as Mr. Chamier therein clearly 
found that in lo circumstances would he 
consider that the entries in a single wajib>uU 
an afforded sufficient evidence as to the 
existence of a custom. 

The main objection to the argument of the 
learned Counsel for the appellant on this 
point is, that he is endeavouring to apply this 
wajib-nt-arz so far as it suits him, and to 
ignore its provisions where they are fatal to 
the success of the case of his client. The 
appellant cannot put forward a document 
and refuse to be bound by the plain 
meaning of one passage and to rely on an- 
other. 

For the above reasons I accept the finding 
of the learned District Judge that no custom 
has been proved excluding Raghuraj Kuar 
from succession. 

The only other point argued was that, on 
the hypothesis that Bhagwant Kuar has only 
the interest of a Hindu widow in the pro- 
perty and that Raghuraj Kuar is entitled 
to succeed on her death to a similar interest, 
the appellant who is a collateral should obtain 
a declaration that the deed of gift does not 
prejudice his reversionary rights. It was 
laid down in the case of Bhupal Ram v. 
Lachma Knar (4) that a Court in proper 
exercise of its discretion should refuse to 
grant a relief of this kind to a collateral in 
the case of a gift by a mother to her married 
daughter. 

It is admitted by the learned Counsel for 
the appellant that Raghuraj Knar is a young 
married woman, who may in future bear a 
son, and, if I follow the decision of the 
learned Judges who composed the Bencli which 
decided that case, I must reject the argument 
put forward by the learned Counsel for the 
appellant. 

He has argued that that decision is errone- 
ous, but he has not succeeded in convincing 
me on tlie point. I consider the view of the 
law taken by tlie learned Judges composing 
that Bench to be the correct view, and, follow- 
ing tliat decision, decide that a Court should 
nut ill proper exercise of its discretion grant 
the relief described. 

bur the above reasons the appeal fails and 
is dismissed. The appellant will pay his own 
co.sts and those of the respondents. 

. Appeal dismissed, 

(-0 11 A. 2.^3: A. W. N. (1890)22. 
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MA.DRAS HIGH COURT. COURT OF THE BOARD OF REVENUE 


Second Civiij Appeals Nos. 324 and 325 

OF 1913. 

December V, 1915. 

Tresent: -Mr. Justice Kumaraswami Sastrl 
and Mr. Justice Phillips. 

Rajah P. RAMAKRISHNA RAYA- 
NINGARU— Defendant- 
Appellant IN ItDTU 
versus 

In S. a. No. 324 of 1913 
RANGACHARIAR and another — 
Plaintiffs— Respondents 
In S. A. No. 325 op 1913 
AUDI LAKSHMI AMMAL— Plaintiff- 

Respondent. 

Landlord and Tenant— Remi^ision — CUiini for remis- 
sion of “savi ’ — Custom or contract not proved ^Clalm, 
lohjfhsr can he legally enforced. 

In the absence of a custom or a contract to the 
contrary, the obligation to grant remissions is purely 
moral, and not legal, and cannot be enforced by a 
suit. 

Tluindavaraija Madaliar v. Rvmswamy Madaliar, 

Sadder Adalat Reports of 1859, p. 105; Alagappa 
Chettiarv. TirunagavaUi, 13 M. L. J. 377, followed. 

Second appeals against the decree of the 
District Court, Chingleput, in Appeal Suits 
Nos. 610 and Gil of 1911, preferred against 
that of the Sub-Collector, Chingleput, in 
Summary Suits Nos. 216 and 219 of 1911. 

Mr. L. Venhataraghava Aiyar, for Mr. L. A. 
Govindaragliava Aiyar^ for the Appellant. 

Mr. Y. C. Seshachariar, for the Respond- 
ents. 

JUDGMENT. — The plaint does not allege 
any custom to grant remissions in case of 
*savi\ There is no finding of the existence of 
any such custom and the evidence as to 
custom is insufficient. The plaintiff in 
paragraph 3 of the plaint alleged an agree- 
ment to grant remissions but there is no 
evidence of any such agreement. In the 
absence of the proof of custom or contract 
the obligation to grant remissions is purely 
moral, and not legal, and cannot be enforced 
by suit. {^Thaniacaraya Mooialiar V. Rama- 
swamy MudaUar {\) ?LX\di Alagappa Chettiar 
V. TirunagavalU (2).] We reverse the decrees 
of the lower Courts and dismiss the suits 
with co.st9 throughout. 

Appeal allowed. 


UNITED PROVINCES. 

Revenue Petition No. 23 of 1913-14 of 

Allahabad District. 

November 30, 1914. 

TreaonU — Mr. Tweedy, S. M., and 
Mr. Holm.s, J. M. 

BAQRIDI khan and others— Dbfendants 

—Appellants 

versus 

Syed ZAKIR HUSSAIN and others— 
Plaintiffs— Respondents, 

Agra Tenancg Act (II of IQ0\), s. lO—Sir-ITii/— 
Ex-proprietary rights in javonr of heirs, if accrue. 

When a person leaves by Will his proprietary rights 
to third persons, his heirs get no ex-proprietary 
rights in the sir. 

Second appeal from the order of the 
Commissioner of Allahabad Division, dated 
the 1st July 1914, reversing that of the 
Assistant Collector, Allahabad District, in 
a case of ejectment.. 

Holms, J. M . — {November 24, 1914.) — 
Appellant is unable to produce any rulings 
in support of the contention that when 
a person leaves by Will his proprietary 
rights to third persons his heirs ‘have 
rights of an ex-proprietary tenant in his 
sir, nor doe.s he wish to argue this 
point. A Will takes effect at the 
moment of death, and the contention 
cannot be upheld. Respondents then were 
not ex-proprietary tenants and could not 
sue to eject the appellants. In the eight 
ejectment suits in which respondents 
allege themselves to be ex -proprietary 
tenants, I would .?et aside the order of the 
Commissioner and restore that of the Assist- 
ant Collector, respondents paying costs. 

Tweedy, S. M.— I agree. The Commis- 
sioner has gone utterly wrong over the 
case and his decision of 24th June 1913 
is not binding in this case as only the 
respondents in the present appeal were 
parties. The decision of the Assistant 
Record Officer is also not final as it is 
under appeal. The appeal should be 
decreed. 

Appeal allowed. 


(1) Sadder Adalnt Reports of 1859, p. 105. 

(2) 13 M. L. J. 377. 
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CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 229 

OP 1913. 

January 21, 1916. 

Presenti—Mr, Justice Holmwood and 
Mr. Justice Imam. 

MUHAMMAD ABDUL QADIR - Defend- 

ANT — Appellant 

JNAN CHANDRA PAL-Plaintipf— 

Respondent. 

Civil Proceihire Code (Act V of 19C'8j, 11 — 

Rps juclicatn — Mailer dircdhj and suhitlnjttialhj in 

issue, detenninniion of-^lnridcntal Jhiding, effect of. 

« 

The question what was “the matter directly and sub- 
stantially in issue" in a previous suit depends on 
whether tlie partiestothe suitand the Court have dealt 
with the matter as if there was a relief claimed in res- 
pect of that matter also, that is to say, though tho 
matter was in the first instance brought in issue 
as ancillary or incidental to tho matter in respect of 
which relief was claimed, it was dealt with and decided 
as if it formed a direct and principal issue in the 
suit. [p. 739, col. 2.] 

An incidental Gndiug as to the boundary of a plot 
of land not on a question directly and substantially 
in issue in a previous suit, is not res judicata as 
regards the question cf title to that strip in a sub- 
setpient suit between the same parties, [p. 739, col ’ 
2.1 

Siliinnih Mi'lfhi X . Middti , 2 C. L . J. 540. 

rcfi'iTcd ('), 

Appeal against a decree of the Special 
Land Acquisition Judge, dated the Sth March 
1913. 

FACTS of the ca.se appear from the 
judgment. 

Mr. Zahid, for the Appellant.— The dis- 
puted plot forms part of a strip of land to 
the south of the tank, which was never 
purchased by, and was never in possession 
of, the plaintiff-respondent or his prede- 
cessors-in-interest, as an examination of the 
several title-deeds of both partie.s, parti- 
cularly the southern boundary as given in 
the later title-deeds of the plaintilf’.s 
No. 123, the Municipal bill.^ and the pre- 
vious litigation between the parties, and 
particularly the partiticn proceedings be- 
tween the predecessors-in-interest of the 
partie.s, will show. The claim of the plaint- 
iff, besides, is barred by rc.y jmlicafa, in 
that in a previous suit between the parties 
with regard to another portion (c) of the 
southern strip, it was held and decided that 
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the whole of the southern strip, and for the 
matter of that, the portion (c), was outside 
the plaintiff’s Towji No. 123 and formed 
part of defendant -appellant’s Town No. 28, 
Vide Sitanath Midda v. Basudeh Midda (1). 

Babus D. N. Bagchi and Bnrna Chandra 
J?of/, for, the Respondent. — The finding in 
the previous litigation with regard to the 
whole of the southern strip was merely 
incidental and ancillary to the finding 
about the particular plot (r), which only 
formed the subject-matter of the suit and 
which alone was directly and substantially 
in issue, and not the whole southern strip, 
of which the subject-matter of the present 
suit forms only another different part, and 
as such the previous judgment is not res 
judicnfn in the present case. The point is 
obvious and no authority is required in sup- 
port. Even the authorities cited by the 
other side go to show that, as also the autho- 
rities collected in Mr. Justice Woodroffe’s 
edition of the Civil Procedure Code under the 
heading Rea Judicata. There is thus no force 
in tlie plea of re.s' judicata. And none again 
in the other pleas of exclusion and limita- 
tion. Although the southern boundary in 
the later title-deeds of the plaintiff’s Toivji 
No. 123 has been somewhat loo.se, the 
area remained the same in all the transfers, 
and it is evident that the whole land was 
tran.sferred, the southern strip being 
never excluded, and the particular plot re- 
mained waste, ns found by the learned 
Judge. At any rate, there was no evi- 
dence of adverse possession before 1901 and 
the suit was in.stituted in 1912. The 
plea of limitation, therefore, also fails. The 
partition proceedings, it is to be noted, 
were not binding upon the defendant-re- 
spondent, as he was not a party to them, 
and Manik Lai’s intere.st was adverse to his. 
The conduct of Manik Lai and of the 
defendant-appellant and his predecessors-in- 
inteiest appears to be fraudulent both in 
the partition proceedings as well as in try- 
ing to include the southern portion of 
plaintiff’s Tvivji No. 123 in documents of 
tran.'^fers of defend ant’s Toav’js Nos. 28 and 124. 
Thedefendant’s claim, therefore, fails and the 
appeal must be dismissed witli costs. 

JUDGMENT. — This is an appeal from a 

(1) 2C. L. J. 5-K). 
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decision of the Special Land Acquisition Judge 
on a reference from the Collector. The refer- 
ence has not been printed and we do not 
really know what it was. This omission 
and the extraordinary manner in which the 
documents of the contesting parties have 
been intermingled in the paper book and 
statements vitiated by the omission of ne- 
gatives in printing have caused us much 
difficulty in disposing of the appeal, a diffi- 
culty which has not been rendered lighter 
by the order in which the learned Counsel 
elected to argue the appeal. Among the 
points that arise in the appeal are a question 
of m indicata and one of adverse possession. 
The first, which is a bar at the outset, was 
not argued until the wliole record had been 
placed before us and the appeal argued on 
the question of title. The second, which is 
the only point in the case that has any 
real substance in it, was not brought for- 
ward till the very end of the argument on 
the second day. 

The question in dispute appears to be a 
claim to one and a half cottahs of land in 
Sealdah by two rival claimants, of whom the 
appellant is claimant No. 1. The learned 
Judge has found that the title is and has 
been all along with claimant No. 2, the re- 
spondent Jnan Chandra Pal. He has inci- 
dentally found that no question of adverse 
possession arises as tiie land was lying 
waste. He, therefore, decided that Jnan 
Chandra Pal, claimant No. 2, was entitled 
to retain the compensation money for the 
acquisition of 14 cottakf: 5 gnmlas 2 cowrie.^ 
and 6 dams of the plots in dispute, while 
his co-sharer in title not having made any 
claim to the balance the Collector’s award 
giving it to claimant No. 1 would be undis- 
turbed. Against this claimant No. 1 has 
appealed and his learned Counsel has for- 
mulated two questions for our consideration 
in the first instance. The first is that the 
appellant will be able to show that Manik 
Lai Dhar has no title and that he was never 
in possession and the second point is that 
the appellant was in possession both by 
adverse possession and by purchase. The 
agreement addressed to us was chiefly on the 
question of title, and we are, after going 
through all the documents and facts set 
before us, able to agree with the learned 
Judge in the Court below that there can be 


no doubt as to the title of Manik Lai Dhar 
to the land in dispute and as to the fact that 
this title had passed to Jnan Chandra Pal 
by foreclosure of a mortgage of the land 
made by Manik Lai of his whole holding 
of some two btghas odd in Survey No. 12J. 

Against this in the last resort two curious 
objections have been taken by the learned 
Counsel, that the title to the whole strip 
of No. 123 south of the tank and its exten- 
sion up to the canal road having been 
agitated before Mr. Rue in a suit between 
the parties in 1909 about another plot (c) 
that appears to be in No. 124 and not in 
No. 123 at all, the finding of Mr. Roe that 
the southern boundary of Manik Lais hold- 
ing excluded the whole strip between the 
tank, with pacca wall to the east and to 
the north the burial ground and mosque 
to the south, would operate as res judicaia 
inasmuch as the plot now in dispute was 
included in that strip. The point of law 
was formulated by reference to the prin- 
ciple that the matter directly and sub- 
stantially in issue and not the subject- 
matter of the suit constitutes the test of 
res judicata 2 .nd the case of Sitanath Midda 
V. Basudeh Midda (1) was relied on. 
But this could only be argued by begging 
the question, what is the matter directly and 
.substantially in issue, and this lias been 
laid down in numerous decisions of their 
Lordships of the Judicial Committee to 
depend on whether the parties to the suit 
and the Court have dealt with the matter 
as if there was a relief claimed in respect 
of that matter al.-jO, that is to .say, though 
the matter was in the first instance brought 
in issue as ancillary or incidental to the 
matter in respect of which the relief is 
claimed it is dealt with and decided as 
if it formed a direct and principal issue 
in the suit. We have not got the plaint 
and written statement in that case. Nor 
does the question appear to have been 
raised in the lower Court, but from the 
issues framed and the judgment it is clear 
that the incidental finding as to the boundary 
was not (on sic) a question directly and sub- 
stantially in issue, and furthermore as far as 
the facts are concerned it is still open to 
us to come to a finding upon them. The 
finding as to the boundaries was based upon 
an erroneous view of the partition proceed- 
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ings in 1901 which were not inter partes 
and npon a farther erroneoas view of the 
relation of Jnan Chandra Pal in the case as 
representing the estate of Manik Lai Dhar. 
He can in no sense be said to hold the land 
from Manik Lai Dhar, There is, therefore, 
no possible ground for applying the doctrine 
of res judicata. 

The second point was that by partition 
Manik Lai Dhar, the mortgagor, substituted 
other security for the original security, 
which included the strip of land of which 
the plot in dispute forms a part, and 
omitting this atrip altogether partitioned 
two blocks of the tank which formed part 
of Nos. 124 and 28 and were not in his 
estate at all. The case of Hakim Lai v. Ham 
Lnl (2) was cited for the proposition that 
a mortgagee is bound by a substituted se- 
eurity. Of course this ruling to which one 
of us was a party has no bearing on the 
case of a change in the corpus of the estate ; 
and the substitution shown in the partition 
proceedings between Manik Lai Dhar and 
his minor co-sharer in 1901 is, as was found 
by Mr. Beachcroft in 1907, very suspicious 
and undoubtedly done in collusion with the 
owners of Nos. 28 and 124 who were claim- 
ant No. Vs vendors. It is perfectly clear that 
until 1901 the title to the whole of No. 123 
was vested in M«nik Lai Dhar; and Jnan 
Chandra Pal having never been a party to 
any of Manik Lai Dhar’.s dealings with the 
appellant’s vendor or to the partition pro- 
ceedings his title was never affected. In 
this view of the case the question of adverse 
possession does not really arise. The claim 
of the respondent was made in 1912 and 
there is no evidence of any possession by the 
predecessors of appellant prior to 1901. 

We may briefly glance at the oral evi- 
dence given by the appellant. The muni- 
cipal clerk of the .Vssessment Department 
shows, as the learned Judge has found, that 
Abdul Kadir never a.sserteil any claim to 
Municipal premises No. in whicli the land 
in dispute is situated until the year 190l). 
Before that Jnan Cliandra Pal alone had 
been registered. Abdul Kadir, tlio claimant 
No. 1, hiin.^^elf admitted on oath in 1908 
that he had no interest in No. 123 in wliich 
the plot in dispute is admiHedly situated. 

(2) 6 C. L. J, -tT). 


The oral evidence of Asadulla is, in our 
opinion, unworthy of credit. The land he 
sold was the land he got from Abdul Khan- 
sumah in No. 123. For the first time in a 
document of 1 897 the east boundary was 
fraudulently extended up to the canal road 
and this has given rise to all the subsequent 
troubles and to the loss of plot (A), to 
which the respondent was unable to es- 
tablish his title before Mr. Beachcroft. 
Still even in these two documents, though the 
southern boundary is defective, nothing 
that previously passed as No. 123 is ex* 
eluded. An examination of the facts and 
history of the case clearly exposes the 
clandestine understanding between the ap- 
pellant and his predecessor and Manik Lai 
Dhar to defeat the just right of the latter’s 
mortgagee. We see no reason to inter- 
fere with the decision of the learned Judge, 
which is affirmed and the appeal is dismissed 
with costs. 

There is a cross-objection as to the small 
residue of the co-sharer. We find that the 
respondent has no locus standi to contest this 
matter. The title is found with a third 
party who is not a party to the proceedings 
and the possession is with the appellant. 
The decision of the claim to this small sum 
of money will in no way affect the title of 
the real owner if he is not the appellant. The 
counter-objection is also dismissed with pro- 
portionate costs. 

Both appeal and cross-cbjection dismissed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 557 ov 1913. 

July 13, 1915. 

Present: — Mr. Kanhaiya Lai, A. J. C. 

CHAUHARJA BAKHSH— Defendant- 

Appellant 

versus 

HAM HARAKIl— Plaintiff and others 
—Defendants— Respondents. 

i'oiiiifnii'lion i>f iliH'iiment— Pleading - PUuntiff, 
jHisilkui (•/ — Mortgiiijr—Cinenont that mortgagor ro< 
Li rl•de^•ln i>rerio>i.'< mortgage without paying sut* 
se'iaent adroncea, if valid and enforeenhle — Charge’-r 
Mi'rlgiigeil property not described in deed of fmthir 
rhiirgr, ifert of^Suhse-iuent advances tacked on to 
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j)i'ewous mortgage— Clog or fetter on egnity of re- 
demption. 

A plaintiff cannot, in sec iid appeal, be permitted 
to resile from the position he took up in the 
plaint, [p. 741, col. 2.] 

The construction placed on one document can* 
not be of any material help in construing another, 
[p. 742, col. 2.] 

Whore subsequent advances we charged on the 
property covered by a previous mortgage, a covenant 
that the mortgagor shall not be permitted to redeem 
the latter without paying the former, is valid and 
enforceable, [p. 742, col. 2.] 

If the intention of parties to a transaction, ns 
gathered from the document as a whole evidencing 
that transaction, is to create a charge, the mere 
fact that the mortgaged property is not described 
therein, because the money advanced is tacked on 
to a previous mortgage, does not detract from the 
validity of that charge, [p. 743, col. 1.] 
Htmoomanpersnud Panday v. Musammat Bahooec 
Afanraj A'oomwee, 6M. I. A. 393 atp. 4ll; 18 W. R. 
•Sin; Seveatro 253 h{ 2 Suth. P. C. J. 29; I Sar. 1'. C. J. 
662; 19 E. R. 147 and Thahir Vasonji Jilotarji v. 
3f«sominat 29Ind. Cas. 781; 19 C. W. N. 

873; 17 Bom. L. R. 656; 18 M. L. T. 31; (1915) M. W. 
N, 449; 2 L. W. 676; 22 C. L. J. ISO; 37 A. 369; 29 

M. L. J. 130, referred to. 

Whore certain deeds, styled as '■rehennama zar 
mazid," provided that the property mortgagedby previ- 
ous deeds of mortgage and further cliarge should not 
bo redeemed until the amounts due on the former 
deeds wci'o first paid, and that without paying 
up those amounts the mortgagors and their heirs 
should have no right to redeem the mortgaged 
property, but did not specifically describe in them 
the mortgaged property, although the conle.vt clearly 
showed that the amounts due on them were tacked 
on to the previous deeds of mortgage and further 
charge: 

Ife/d, that the said deeds created a charge on 
the mortgaged property and could not be treated 
as clogging or fettering the equity of i-edemption 
and were valid and enfprcealde deeds, [p. 742, col. I J 
lladha Kriahna v. Shco Dial, 8 0. C. 132, Chandrika 
Perskad v. Jagannafh, 8 0. C. 227; Bhikham Singh 
v. Shankar Daijul Singh, 1 Ind. Cas. 346; 6 A. L. J, 225; 
lianjit Khan V. Ramdhnn Singh, 2 Ind. Cas. 859; 31 
A. 482; 6 A. L, J. 654; Brij Lai Singh v. Bhaivani 
Singh, 1 1nd. Cas. 115; 32 A. 651; 7 A. L. J. 821 and 
Uari v. risAna, 28 B. 349; 6 Bom. L. R. 3 13, referred to. 

Ram Adhin Misra v. Sitia Bakhsh Singh, 25 Ind. Cas. 
905; 17 0. C. 303 and Ganesh Prasad v. Bisram 
Singh, 18 Ind. Cas. 461, explained. 

Appeal from the decree of the District 

Judge, Fyzabad, dated the 10th September 

1913, modifying that of the Additional 

Munsif, Fyzabad, dated the 28th March 

1913. 

Pandit Gol(aran l^ath Misra, for the 
Appellant. 

Babu Jiban Krishna Banerji and !Mr. N. 

N. Butt, for Kespondent No. 1. 

JUDGMENT. — This appeal arises out of 
ft Sttit for redemption brought by the 


Ui 


plaintiff-respondent in respect of a mortgage 
effected by Ajudhia Singh and Mimmmat 
Dilraj Kuar,. acting as a guardian of her 
minor sons, Lakhpati Singh and Suraj 
Bakhsh Singh, in favour of the defendant- 
appellant on 17th January 1895, and a deed 
of further charge executed by Ajudhia 
Singh and Lakhpati Singh in favour of 
the same on the 13th July 19()1. The 
plaintiff is a subseauent mortgagee of the 
property comprised in the said mortgage 
and further charge. The defence was that 
the plaintiff was not entitled to sue for 
redemption without paying the amounts due 
to the defendant-appellant on account of 
certain deeds of further charge, set forth 
in the written statement, and that the 
mortgagee was entitled to the revenue 
which he had paid since the revision of 
the Settlement in excess of what he had 
contracted for. It was further pleaded that 
the plaintiff was liable to discharge the 
amount duo on certain prior mortgages 
before obtaining redemption of the mortgage 
in suit and that the mortgagee held some 
hirt land in the village which should be 
excluded from the claim. 

The Court of first instance found that 
the deeds of further charge were proved, 
that certain prior mortgages existed in 
which the defendant-appellant held or had 
acquired a half share, that no hirt land 
belonged to the mortgagee, and that the 
enhanced revenue paid by the mortgagee 
could not be recovered without showing 
that the profits derived from the mortgaged 
property had proved insufficient to pay the 
interest secured by the mortgage. Tlje 
lower Appellate Court confirmed that decree, 
except in so far as it disallowed the 
amount claimed by the defendant-appellant 
on the deeds of further charge. It found 
that the said deeds did not create any 
charge or hypothecate the property as 
security for the repayment of the moneys 
advanced thereby. 

So far as the first deed of further charge, 
dated the ) 3th July 1901, is concerned, the 
plaintiff never denied that it created a 
charge. On the other hand he sued for its 
redemption and offered to pay Rs. 20G in 
respect of the same. He cannot now be 
permitted to resile from the position he had 
taken up in the plaint. In regard to the 
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other deeds, which were executed by Ajudhia 
Singh and Suraj Bakhsh Singh on the 11th 
and 13th September 1904, it is clear from 
the provisions contained therein that they 
created a charge on the mortgaged pro- 
perty. They provided that the property 
mortgaged by the previous deeds, registered 
and unregistered, shall not be redeemed 
until the accounts due on the deeds of 
further charge are 6rst paid, and that 
without paying up the amounts due on 
the latter deeds, the mortgagors and their 
heirs shall have no right to redeem the 
mortgaged property. The property mort- 
gaged is not specifically described in the 
said documents, but the context clearly 
shows that the amounts due on the said 
deeds were tacked on to the previous deed 
of mortgage, which was registered, and the 
deed of further charge, which was un- 
registered, and as observed by a Bench of 
this Court in Radha Krishna v. Sheo Vial 
(1) and Ghandrika Pershady.Jagannath{'2)jihe 

said deeds cannot be treated as clogging or 
fettering the equity of redemption and are 
valid and enforceable. The intention of the 
parties was that the mortgaged property 
should be treated as security for the sums 
subsequently advanced, the deeds being 
styled rehennama tar mazid,'' and it cannot 
be assumed that in embodying the above 
terms the parties aimed at merely fixing 
the time when redemption was to be 
allowed. Section 61 of the Transfer of 
Property Act lays down that a mortgagor 
seeking to redeem any one mortgage shall, 
in the absence of a contract to the contrary, 
be entitled to do so without paying any 
money due under any separate mortgage 
made by him or by any person through 
whom he claims on property, other than 
that comprised in the mortgage, which he 
seeks to redeem. U contemplates the pos- 
sibility of a lawful contract to con- 
solidate a mortgage witli another mortgage 
in favour of the same mortgagee res- 
pecting other property, and a furtiuri 
recognises the validity of a contract to 
consolidate a mortgage with subsequent 
advances, where the same property may be 
hypothecated or charged in both. In Bhikhair 

(1) 8 0. C. \:i2. 

(2) 8 f). 0. 227. 


[1916 

Stt-gh V. Shanlcar Dayal Singh (3), where a 
document described as a bond tacked on to a 

mortgage contained a covenantthatwhenever 

in any way the mortgagor shall pay the 
amount due under the mortgage, he shall, 
along with it, also pay the principal and in* 
terest due on that document and shall take 
back the field and the document and that no 
claim shall be brought meanwhile, it was held 
that the document created a charge, and that 
the property originally mortgaged was made 
security for the repayment of the subsequent 
advance. This decision was followed inRanjit 
Khan v. Bamdhan Singh (4), where the 
circumstances were somewhat similar to those 
of the present case. In Brij Lai Singh v. 
Bhawani Singh (5), a covenant postponing 
redemption of a mortgage till a subsequent 
mortgage was satisfied was held to be 
valid and not a clog on the equity of 
redemption. In Hari v. Vishnu (6) 
the same principle was extended where 
the payment of an earlier hahi debt was 
tacked on to a later mortgage, the mort- 
gage-deed being stamped as a mortgage 
for the entire amount. In regard to the 
tacking on of unsecured debts to a debt due 
on a mortgage, the deci.sions of the different 
High Courts are by no means unanimous, but 
it is practically well settled that wheresubse- 
quent advances are charged on the property 
covered by a previous mortgage, a covenant 
that the mortgagor shall not be permitted to 
redeem the latter without paying the former 
is valid and enforceable. 

On behalf of the plaintiff-respondent re- 
liance is placed on the decisions in Ram Adhin 
Misra v. Silla Bnhhsh Singh (7) and Ganesh 
Prasad v. Bisram Singh (b). But the construc- 
tion placed on one document cannot be of any 
material help in construing another. In 
the latter decision, the document was 
described as a tamassuk or simple money bond, 
while in the former, as a deed of further 
charge. In none of these cases, the decisions 
(if a Bench of this Court in Radha Krishna v. 
Sheo Dial (1) nod Ghandrika Pershady.Jagan* 

1 Iml. Cns. 8-tn;6A. L. J. 225. 

(4) 2 Ind Cas. 859; 31 A. 482; 0 A. L. J. 654. 

(5) 7 Iml. Cas. 115; 32 A. 651; 7 A. L. J. 821. 

(0) 2s H. 3n(; fi Bom. L. R. 313. 

(7) 25 Iml. Cas. 005; 17 0. C. 3C3. 

(s) 18 linl. Ca^. 4f)l . 
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nat'h (2) seem to have been brought to the 
notice of the Court. The work of conveyancing 
is still largely in the hands of ignorant and 
ill-educated petition-writers and village 


tained by gift from Miisammat Sifca Bai or 
personally acquired. It is obvious, therefore, 
that the property acquired from joint family 
funds was treated as falling under the 
first category, and the Courts below rightly 
allowed the plaintiff-respondent an eight- 


scribes, and as pointed out by their Lordships 
of the Privy Council in Hunoomanpersaud 
Panday v. Musamnat Bahooee Munraj Koonweree 
(9) and Thjhiir Vasonji Morarji v. Mimmmfit 
Ohanda Bibi (10) documents in India should 
be liberally construed. If the intention of 
the parties as gathered from the document as 
a whole was to create a charge, the mere 
fact that the mortgaged property was 
not described, because the money advanced 
was tacked on to a previous moi'tgage, would 
not detract from the validity of that charge. 

A document would not be described as a 
rehannamn zar viazid or render the mortgaged 
property irredeemable, unless the amounts 
due on the previous mortgage and the subse- 
quent advance were both paid, if it was not 
intended to make the property a security for 
the repayment of the latter as much as of the 
former. 

In regard to the claim for the excess 
revenue paid by the defendant-appellant, it is 
clear from the mortgage-deed that provision 
was made therein for the payment of interest 
at a specified rate, and, in the absence of evi- 
dence to show that the profits derived from 
the mortgaged property proved to be 
insufficient to pay interest at the said rate, 
that claim cannot be entertained. 

With reference to the previous mortgages, 
one of which was effected by Gayadin in 
favour of Tulshi and the other by Jang 
Bahadur Singh and Ajudhia Singh, sons of 
Gaya Din Singh, in favour of the defendant- 
appellant, it is not disputed that the money 
required for the redemption of the former 
and the money lent under the latter were 
advanced from the joint family, of which 
the plaintiff -respondent and the defendant- 
appellant were at one time members. A 
partition subsequently took place between 
them, by which it was agreed that each 
of them shall have an eight-annas share 
in the ancestral and collaterally inherited 
property, as distinct from the property ob- 

(9) 6 M. I. A. 393 at p. 411; ISW. E. 81 n ; Sevestve 

253 2 Suth. P. C. J. 29; 1 Sar. P. C. J. 552; 19 E. K. 

147 

(10) 29Ind. Cas. 781; 19 C. W. X.873; 17 Bom. 
L. E. 556; 18 M. L. T. 31; (1915) M. W. N. 449; 2 L. 
W. 676; 22 C. Ti. J. 180; 37 A. 369; 29 U. L. J. 130. 


annas share therein. 

There is no reference to the hirt land 
claimed by the defendant-appellant in the 
mortgage-deed, which purports to be a 
mortgage of a fractional share, and it is 
not necessary under the circumstances to 
express any opinion in regard to it. 

The appeal is, therefore, allowed and the . 
decree of the Court of first instance restored 
with the costs incurred subsequent to that 
decree, which shall be payable by the 
plaintiff-respondent to the defendant- 
appellant. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 816 of 1915. 

December 2, 1915. 

Present : — Mr. Justice Abdur Rahim 
and Justice Sir AVilliam Ayling, Kt. 

NAGAMUTHU PILLAl and another- 
Defexdants— Appellants 

versus 

DASl SUNDARAM— Plaintiff- 

Respondent. 

HimUi Laii'^Adoption— Dancing girl, when can, 
adopt — Talcing child Jor purpose of household duties — 
Adoption, validity of —Calling child “abiiiianaputhri,” 
effect of. 

Au adoption of a daughter by a dancing girl is valid 
in Madras Presidency if it is not made for tlie pur- 
pose of making the girl a prostitute, [p. 744, col. 1.] 

An adopted girl does not cease to be siieh if slie 
is called '*ahimanapi(fliri" and does noi thereby 
lose her riglit of succession to her adoptive mother, 
[p. 744, coi. 1.] 

Where, tlierefoiv, a dancing girl took a young 
girl to help her in her liousehold duties out of 
compassion for the helpless child and without any 
intention of forcing her to a life of prostitution and 
adopted lier, though she was designated as ^'ahimonn- 
puthn’: 

Held, tliat tlie adoption was valid and the adopted 
girl was entitled m succeeil flu* adoptive* mother, 
[p. 744. col. I.J 

Second appeal against the decree of the 
Court of the Subordinate Judge, Tanjore. 
in Appeal Suit No, 290 of 1914, preferred 
against that of the Court of the 
District Munsif, Tanjore, in Oritrinal Suit 
No. 54 of 1913. 
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Mr. K, S. Jayarama Aiyar for Mr. R, 
Kuppmawmy Aiyar , for the Appellants. 

Mr. G. 8. Ramackandra Aiyar^ for the 
Respondents. 

JUDGMENT. 

Abuor Rahim, J. — The first point is really 
covered by a series of authoritie.s of this 
Court laying down that the adoption of 
a daughter by a dancing girl is valid 
in this Presidency if it is not made for 
the purpose of making the girl a prostitute. 
We have been referred to certain adverse 
observations in some judgments of a very 
general character but the learned Pleader who 
appeared for the appellant admits that 
the authorities are all against him on that 
point. 

It is found in this case that Vijayambal, 
the person who adopted the plaintiff, took 
the girl to help her in her household 
duties out of compassion for the helpless 
child and that she did not intend to force 
her to a life of prostitution. That being 
the finding, the adoption according to the 
rulings of this Presidency must be held 
to be a valid one. 

Then the further question is i-aised as 
to whether the evidence warrants the 
inference that there was adoption within the 
meaning of the law. The whole argument 
of the learned Vakil turns really upon the 
use of the word ‘^ahmannputhri.^' That 
apparently is the word used in the mnchilkut 
Exhibit B, in describing the adoption. 
Both Courts have found that as a matter 
of fact the plaintiff was adopted within 
the meaning of^^the law. It may be that 
that phrase *\thimanaputhrr ordinarily 
means that the chili which is so brought 
up is not regularly adopted. But evidence 
was given in the case with a view to 
show that, however the plaintiff was 
designated, she was in fact adopted by 
Vijayambal as her daughter. There is also 
evidence which has been accepted by both 
the Courts that according to the custom 
she, the^ plaintiff, being adopted though 
called ubmamiputkrr was entitled to 
succeed her adoptive muthei. I do not 
think, therefore, there is any substance in 

the point raised by the learned Vakil for 
the appellant. 

Then there was also a question raised 
to the jewels belonging to the deceased 


Vijayambal. It is attempted to be argued 
before us that even if the plaintiff was 
the adopted daughter she would not be 
entitled to those jewels. But no such plea 
was raised in either Courts or in the 
grounds of appeal before us. I would 
therefore, dismiss the second appeal with 
costs. 

Ayling, J. — I agree. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Order No. 291 

OP 1915. 

January 31, 1916. 

l^rese>U:~~Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 

ANANDRAM— Decree-holder— Appellant 

VCTSHS 

NITYANANDA BARHAM and others 

JcDGMENT-DEBTORS— R espondents, 

Decreefdateof—Uxecntioiif erroneous order for, when 
hindmy upon judgment-dehtor— Notice, proper service 
ol~Aincndmcnt of barred decree— LimUation Act {IX of 
im),Sck,I,Art. 182, c/. (4). 

A decree hns to bear the same date as that of 
the order making it, and not the date on which it 
is signed by the Court, [p. 747, col. 2.] 

An erroneous orderforexecutionof adocree passed 
after notice to the judgment-debtor cannot, although 
luirever.sed, be treated as valid against him where 
the service of the notice lias not been made in accord, 
ance witli law and there is nothing to show that 
tlic jiidgment-flebtor became aware of the execution 
proceeding, [p. 747, col. 2.] 

Mungul Pershiid DIchif v. Orija Kant Liihiri, 8 C. 51* 
1 1 C. L. H. 113; 8 I. A. 123 (P. C.); 4 Sar. P. C. J. 229, 
distinguislied. 

A service of a notice by atti.xing a copy on the 
entrance door ;^ftlie house of a judgment-debtor 
without making a diligent search for liim is not 
a service in accordance with law. [p. 747, col. 2.] 

An ameiulment of a decree after its execution hns 
been barrcil by limitation, cannot give a fresh start 
to limitation from the date of the amendment under 
Articlcl82, clause (4), of the First Schedule of the 
Limitation Act, 1908. [p. 747, col. 2.] * g 

Appeal against the order of the Sub-Judge, 
Bbagalpore, dated the 16th June 1915. 

FACTS of the ease appear from the 
judgment. 

Sir Bash Bcha 1 1 Ghose with Babu Naresh 
Chandra Sinha, for the Appellant:— The 
decree under section 90 of the Trans- 
fer of Property Act was really made Oft 
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the 6th October 1909, when it was signed 
and became operative. On the 26th Sep- 
tember 1909, only an order was passed for 
making the decree. That order was not 
the decree and could not be the decree. 
If 6th October is the date of the decree, 
then the application of the decree-holder 
for execution of the decree which was made 
on the 30th September 1912 was not barred 
by limitation. Notice of this application 
was served upon the judgment-debtors, so 
that even if the application for execution 
were barred, the judgment-debtors could 
not now take objection to execution 
on the ground of limitation as they did 
not raise that objection when the previous 
application, dated the 30th September 1912, 
was made after notice to them, The Sub- 
ordinate Judge says that the notice was not 
duly served. Why? No evidence has been 
given to prove non-service or illegal ser- 
vice, And in the absence of such evidence 
it must be held that the serving peon 
performed his duty in accordance with law. 
Even the judgment-debtors did not examine 
themselves to prove that no notice was 
served upon them or that they were not 
aware of the execution proceeding. The 
learned Subordinate Judge was clearly 
■ wrong in holding that the notice was not 
served. The case of Mungul Pershad Bichit 
V. Grija Kant Lahiri (1) is applicable 
to the facts of this case. After keep- 
ing silent when the previous applica- 
tion for execution was made, the judgment- 
debtors could not now turn round and say 
that the previous application for execution 
was barred by limitation. 

The decree as it stood originally was 
wholly incapable of execution. It was made 
against the deceased judgment-debtor and 
others.*' Who were these “others” was not 
stated in the decree. So it was impossible 
to execute the decree without amendment. 
The application for amendment was accord- 
ingly made on the 20th March 1914, and 
the decree was amended on the next day, 
i.e.y the 21st March 1914. An application 
was then made for the execution of this 
decree as amended on the 25th March 


(1) 8 C. 51; U C. L. R. 113; 8 I. A. 123 (P. C.): 4 
Sar. P. C. J. 249. 


1914. Under clause 4, Article 182, of the 
Limitation Act limitation begins to run 
from the date of amendment, So it can- 
not by any means be said that the execution 
of this decree which is the only decree 
capable of execution is barred by limitation. 
The law is clear on this point. The pre- 
sent ^ Limitation Act has set at rest by 
enacting Article 185, clause 4, the conflict 
of^ opinions on this point of the several 
High Courts. Though Calcutta, Madras 
and the Bombay High Courts held even 
before the amendment of the Limitation Act 
that limitation runs from the date of the 
amendment of decree, the Allahabad High 
Court was of opinion that even after amend- 
ment of a decree limitation runs from the 
date of the original decree. See Amar 
Chandri Kundu v. Asad Ali Khan (2). 

[Tecnon, J.— If your application on the 
30t)i September 1912 was barred, then how 
could you execute the decree now by a fresh 
application for execution?] 

Ihat application was to enforce a decree 
against a person who was dead and, there- 
fore, was not a valid application. It 
asked the Court to do something which 
could not have been done. That application 
should be altogether put out of consider- 
ation. The application which was made after 
the amendment of the decree is the applica- 
tion which .should be taken notice of. See 
Mahamaya Prasad Singh v. Abdul Hamid (3t. 
Before the amendment the decree was so 
much waste paper, it could not have been exe- 
cuted at all against any person, neither 
against the original judgment-debtor who was 
not then in this world nor even against his 
heirs because their names were not given in 
the decree. 

The Subordinate Judge says that it was 
not necessary to amend the decree. He had 
no power to say so. As the amendment 
was made by his predecessor by an order 
passed on the application of the decree- 
holders for amendment, the present Subordi- 
nate Judge cannot say that the amendment 

made by his predecessor was wrong. 

Babu Mohcndra Nath PoUy with Eabu Sarat 
Chandra Mukherjee, for the Respondent.— 

In 1912 the decree-holders did not think that 

the decree was incapable of execution. Thev 
(2) 32 C. 908. ^ 

(SJ 21 lud. Cae. 615; 18 C. W. N. 260, 
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applied for execution of the original decree 
apparently knowing that no amendment was 
at all necessary. After they found that 
their application for execution made on the 
30th September 1912 was barred by limit- 
ation, they came to discover for the first 
time that the decree was incapable of exe- 
cution and required an amendment before 
it could be enforced. This application for 
amendment was a mere device on their part 
to save their decree from the limitation bar. 
At the time of this application the decree 
had ceased to be enforcible, more than three 
years having elapsed from the date of the 
decree. A dead decree cannot be revived by 
an application for amendment, assuming for 
argument's sake that the amendment was atall 
necessary. The decree before the amendment 
was not incapable of execution; the words and 
others” were in the decree. They might 
be vague, but their meaning was clear 
as who were meant by those words was well 
known to the judgment-debtors as well as 
to the decree-holders. The objection raised 
by the other side, is a purely technical one 

and has no substance in it. 

Babu Naresh Chandra Sinha, in reply. 


praying that orders might be passed upon 
their previous application. 

It appears that by the time when the" 
application on the 2nd of July 1909 was 
put in, Raja Thakur Barham, the judg. 
meut-debtor, died, and the necessary notices 
were, therefore, issued against his repre- 
sentatives, namely, Jai Barham and Gajai 
Braham. 

The Court on receiving the return of 
the services of the notices passed an order on 
the 26th September 1909 for a decree to be 
drawn up under section 90 of the Transfer of 
Property Act. 

The application put in by the decree- 
holders on the 2nd July 1909 had prayed 
for a decree under section 90 against the 
assets left by the deceased Roja Thakur 
Barham in the possession of his heirs, Jai 
Barham and Gajai Barham. 

The decree under sec ion 90 of the 
Transfer of Property Act, bears no date 
but at the end of the decree we find the 
following ; 

"Given under my hand and the seal 
of the Court this day the of 


JUDGMENT. 

Sharfuudin, J.— This is an appeal by the 
decree-holders against the order of the Sub- 
ordinate Judge of Bhagalpur, dated the 16th 
June The facts necessary for the 

purposes of this appeal are these : — 

The decree-holders obtained a mortgage- 
decree on the 8th September 1902 again.st 
one Raja Thakur Barham. The amount of 
the money due was Rs. 2,96,369-5-0, but 
after the mortgage decree was made absolute, 
the mortgage properties were sold for 
Rs. 2,93,405 and were purchased by the decree- 
holders. There was, therefore, a balance of 
2,904'5-0 due to the decree-holders. 

The decree-holders made an application 
on the 25th May 1905 for a decree under 
section 90 of the Transfer of I’l-operty Act 
in respect of the above balance. On a 
notice being issued to tlie judginent-debtor, 
li’oja Thakur Barham, he tiled an olijection 
and the 4th November 1905 wa.s ti.ved for 
the objection to be heard. It nj>pe:u.s 
however, that the objection was not ■aken 
up on the date fixed and nobody took any 
notice of the objection till the 2iid July UH 9, 
when the decree-holders mmle an application 


October 1909. 

''Signed Parbsh Cuanura Banerjee, Sub- 
ordinate Judge. 

6-10-1909.” 

In the body of the decree we find it stated 
that a sum of Rs. 638-6-0 as principal 
with interest up to the 5th day of October 
1909 had been left in arrears. This decree 
was originally described as a decree between 
the plain! iffs, decree-holders, and Raja 
Thakur Barham and others, defendants. 

On the 30th September 1912 two of the 
decree-holders filed the firs application for 
execution of the decree under section 90. 
It was prayed that as Gajai Barham, one of 
the two representatives of the Raja had 
died, his two minor sons should be sub- 
stitu ed in his place and it was fur her 
prayed that the execution should be issued 
against Jai Barham for .self and as guardian 
to two minor .sons of Gajai Barham and also 
against one Jai Kissen Barham as heirs 
of the Raja. Notices were ordered to be 
js.sued and after the return of the services 
of tlie notice.s the execution case was dis- 
missed on the 20th January 1913, but it 
ai>pcai's that no order was passed about 
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substituting the names of the twc minor sons 
in place of Gajai Barham. 

On the 17th March 1914, an application 
was filed on behalf of the decree-holders 
stating that through some mistake in the 
office the name of Jai Barham and Gajai 
Barham had not been mentioned in the 
decree and it was prayed that the decree 
might be amended by removing the name 
of Baja Thakur Barham and substituting 
in its place the names of Jai Barham and 
Gajai. The Court ordered the mistake to 
be corrected and correction was made on 
the 25th of March 1914. The application 
for execution now in question was then made 
by one of the decree -holders, as the other 
decree-holders were dead. 

This execution was objected to by the 
judgment-debtor on amongst other grounds 
that one of the decree-holders being dead, 
the execution could not proceed until the 
representatives of the deceased decree- 
holders were brought on the record and 
that the decree had become barred by limi- 
tation. 

On the above facts the Subordinate Judge 
held that the application in question for 
execution was barred by limitation and 
hence the present appeal by the decree- 
holders. 

The grounds taken in the appeal before 
us are these: — 

1. That the decree as it stood before the 
amendment was incapable of execution as 
being against a dead man and that, there- 
fore, limitation would begin to run from the 
date of amendment and the present appli- 
cation having been within three years 
from the date of amendment, the execution is 
not barred. 

2. That if the time ran from the date 
of the decree under section 90 of the 
Transfer of Property Act it would run from 
the 5th October 1909, up to which date 
interest was calculated in the decree. 

Ill the lower Court seven issues were 
framed but for the purposes of the present 
appeal we are concerned only with the 5th 
issue, which is to the effect *^whether the 
execution was barred by limitation?” 

The decree under section 90 of the 
Transfer of Property Act was passed on 
the 26th September 1909 although signed 
on the 6th October 1909. There can be 


no doubt that the decree has to bear the 
same date as that of the order. Although 
the decree was signed on the 6th of October 
1909, the date of the order being the 26th 
September 1909, the decree should be 
treated as having been made on the 26th 
September 1909. The first application for 
execution was made on the 30th September 
1912. Obviously, therefore, the application 
was barred. On behalf of the appellant 
reliance has been placed on the case of 
Mungul Pershad Bichil v. Gnja Kant Lahm 
(1), where it was held that “Although 
the execution of a decree may have been 

actually barred by time at the date of an 
application made for its execution, yet, if 
an order for such execution has been 
regularly made by a competent Court 
having jurisdiction to try whether it was 
barred by time or not, such order, although 
erroneous, must, if unreversed, be treated 
as valid.” In this reported case it appears 
that the judgment-debtor, so far from 
appealing against the order of attachment 
acknowledged its validity and presented a 

petition by which he prayed to stay the 
attachment. 

In the present case, however, the report of 
the peon states that he made enquiries 
as to the defendants but not having found 
them in their houses, on the identification 
of the identifier he stuck up the notices on 
the entrance doors of the houses. Order V, 
rule 19, provides that in case where the 
return has net been verified the Court 
should e-vamine the serving oflficer on oath 
with regard to his proceedings. In the 
present case the return was not verified nor 
was the peon examined. Further the report 
itself shows that no diligent search was 
made for the judgment-debtor; the service 
of^ notice was, therefore, not in accordance 
with the law, and there is nothing to .show 
that the judgment-debtors became aware 
of the proceedings. I am, therefore, of 
opinion that the reported case cannot 
be of any help to the decree-holders. 

The next point urged on behalf of the 
appellants, decree-holders, is that the decree 
having been amended on the 21st Jlarch 
1914, limitation should be counted from that 
date under clause 4, Article lf2 of the 
Limitation Act. The clause 4 of the above 
Article provides that limitation begin.s to 
run from the date of amendment where a 
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decree has been amended, namely, three 
years from the date of amendment, but 
the question is whether on the 21st March, 
1914, there was any decree having legal 
effect. The decree under section 90 is 
dated 26th September 1909 and the 6rst 
application for execution was made on the 
30th of September 1912, that is, more than 
three years after the date of the decree; 
that application, therefore, was barred. 

We have to see whether this application 
can be saved from limitation by any conduct 
of the judgment-debtors. We find that the 
notices to the judgment-debtors were not 
legally served nor does it appear that the 
judgment-debtors were even aware of this 
execution petition. I am of opinion that 
there was no decree having any legal effect 
on the date of amendment. It has been 
contended that the decree was incapable of 
execution because the judgment-debtors 
were stated to be the deceased Baja 
Thakur Barham and others. In this 
connection reliance has been placed by the 
appellants on the case of Muhatataail bulenian 
Khan v. Muhammad Yar Khan (4) and 
Mahamaya Prasad Singh v. Abdul Hamid (']). 
In these two reported cases the decree had 
become incapable of execution. In the 
present case, however, the decree was in 
fact passed not against any deceased person 
but against the representatives of that 
deceased person. Though through some 
mistake in the office the name of the 
deceased was inserted in the decree and 
after the name of the deceased the other 
judgment-debtors were described by the 
word “others’*, this was a clerical mistake 
of the office. The amendment was made on 
the 2lst March 1914 and on the 25th March 
1914, the last applicatioTi for execution of 
the decree under section 90 of tlie Transfer 
of Property /ct was put in by the decree- 
holders. In their first application lor 
execution it is clearly stated tliat Thakur 
Barham died on the 7th Septeml)er 1905, 
and that Jai Barham and Gajai Barham are 
his heirs, that these latter are in possession 
of the assets of Thakur Barham and tiiat 
the decree under section 90 was passed 
against the two latter, and that after the 
passing of that decree Gajai Barham died 

(4) nA.yy; A. w.n.(18'j 0 lyi. 


leaving him surviving two minor son.s, and 
these minors are in possession of the estate 
left by Gajai Barham, deceased, and it was 
prayed in that petition that the name of 
Gajai Barham should be struck off and the 
names of his minor sons be entered as 
judgment-debtors through the guardianship 
of Jai Barham. It is clear, therefore, that 
the decree-holders knew who their judg- 
ment-debtors were and they wanted an 
execution not against any person deceased 
but against hi.s living representatives. 
If any amendment was necessary the decree- 
holders should have had it made before the 
26th. September 1912. 

For the above reasons I am of opinion 
that all the ground.s urged on behalf of the 
appellants fail and. the appeal is, therefore, 
dismissed with costs. 

Tbunon, J.— I agree. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 63 op 1914. 

July 16, 1915. 

Present: - Mr, Lindsay, J. C. 

BASDEO SINGH— Defendant- 

Appellant 

versus 

RAM PHAL SINGH and anotuek— 

Plaintiffs — Respondents. 

Cn>toiii, pnmf of—Pinof, sujilici''nc{i of—Doemnent, 
I'onah'iictlon of— Foot, finiliuij oj—imdl. Civil Digest 

(1012), Vol. I, Chop. VIC pi''"- 272, rule III, as 
corrected, effect of. 

A second .\|jpcllate Court is bound by the finding 
of tlic lower Courts tlmt certain documents constitute 
stidicicnt proof of an alleged custom, [p. 749, col. 1.] 

Vrogi V. Boijii, 4 0. C. 71, refcrivd to. 

Uulc III of para. 272, Chapter Y[I, Uudh Civil 
Digest (1912), Vol. I, as corrected by the correction 
slip, dated Ifilh February 1914, does not introduce 
any new rule, but declares the meaning of the rules 
as they stood before, [p. 749, col. 2.] 

Appeal from the decree of the District 
Judge, Fy/.abad, date! the 12th December 
1913, upholding tlie order of the Sub- 
ordinate Judge, Fy/.abad, dated the 10th 
May 1913. 

Babu IifoLa Butt Sinha, for the Appellant. 

Syed AU Muhaumady for the Respondents! 
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JUDGMENT. — Three pointa arise for 
decision in this second appeal. 

The first is as to the existence of a 
custom by which daughters and their issue 
are excluded from inheritance. Both Courts 
have found that this custom is proved 
sufficiently by the statements recorded in 
the nu'aj-t'am and ihar-malihan. The 
former document shows that the custom of 
exclusion prevails in the pargana in which 
the property in suit is situated. The latter 
document embodies a declaration by some 
of the proprietary body to the effect that 
the custom set down in the nvaj-i-am is 
the custom which obtains in their family. 
The learned Judge was in error when he 
wrote that this declaration was attested by 
Har Prasad Singh, the last male owner of 
the property in dispute, for the entry 
shows that Har Prasad had died by the 
time (25th November 1872) when this 
declaration was drawn up. But referring 
to the pedigree filed in the case it is 
apparent that the declaration was signed by 
a good many of the co-sharers and that 
the others who were then interested did 
not sign because they were absent from the 
village on that date. I am bound by the 
finding of the lower Appellate Court, that 
these documents constitute sufficient proof 
of the custom [Pragf v.Batju (1)]. 

The next point taken is that the 
plaintiffs failed to adduce proof ^ that there 
were no nearer heirs to Har Prasad than 
themselves. The appellant does not cite 
the name of any person whom he alleges 
to be nearer in degree than the plaintiffs 
and indeed the relationship of the plaintiffs 
with the propositus does not seem to have 
been disputed. The Munsif, relying upon 
the pedigree and upon the khewat whicii 
shows the devolution of the shares, was 
satisfied that the plaintiffs are the nearest 
heirs and the learned Judge has accepted 
this finding of fact. The appellant cannot 
succeed on this plea. 

The third and last point relates to costs. 
It fs complained that the sum awarded to 
the plaintiffs as Pleader’s fee, Rs. 75, is 
excessive. The suit was valued for jurisdic- 
tion at Rs. 1,500 and the fee appears to 
have been correctly calculated. Reliance is 


placed upon the correction slip, dated 18th 
February 1914, at page 88 of the Oudh 
Civil Digest^ which explains the meaning 
of the words amount or value of the 
claim for the purpose of assessment of 
Pleader’s fee” and it is pointed out that 
this new rule came into force after the 
case was decided in the Court below. I 
hardly think it correct to speak of the slip 
as containing a new rule. It only declares 
the meaning of the rules as they stood 
before, I liold that the fee is correct. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


*Oudh Civil Digest (1912), Vol. I, Chap. Vll, para. 
27 ^, rule Iir, as corrected by the slip. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decrees Nos. 1108 

AND 1109 OP 1913. 

January (i, 1916. 

Present:-~Ur. Justice Chapman and 
Mr. Justice MuDick. 

Chovflknry BHAGABAN MAHA- 
PATRA and another— Dependants 

—Appellants 

versus 

PALTURAM SINGH and another — 
Plaintipps— Respondents. 

Bengal Tenancy ( VUI of 1885), ss. 30, 113, Ch. X— 
Enhancement on groniid of precailiiuj rate, limit of— 
Scttlemant of rent, proceeding for, after setflcwcnt 
under Chapter X,inaintninabilitijof—Xoihjoindcr of 
portij, effect of~Ciiil Procedure Code (Act Ko/1908) 
O.I,r.4. 

A settlement of rent with reference to the pre- 
vailing rate is not illegal if it involves an enhance- 
ment of more than two annas in tlie rupee, as there is 
no limit to the amount of enhaocement which can 
be effected on the erouud of prevailing rate fn 
750, col. 2.] ■ 

An entry of a certain sum as rent at a settlement 
made under Chapter X of the Bengal Tenancy Act 
is no bar to a proceeding for settlement of rent 
within the next fifteen years when the entry was 
merely an entry of the existing rate. It is only if 

the entry resulted from an actual settlement of rent 

that the bar of fifteen years under section 113 of the 
Act is applicable, [p. 750, col. 2.] 

Under the Civil Procedure Code, 1908, an appeal 
is not to be dismissed on the mere ground of non- 
joinder of parties, [p. 751, col. 1.] 

Appeals against the decrees of the District 
Judge, dated the 6th of January 1913, 
reversing that of the Revenue Officer, Cuttack- 
dated tbe 28th of !May 1912, 


(1) 4 0. 0 . 71 . 



INDIiN CASES. 


[1916 


-750 

BHAGABAM ilAHAPATRA f. PALTDBAJI SINGH. 

Babas Provash Chandra Mitra and Satish 
Chandra Bose, for the Appellants. 

Baba Rai Guru Saran Prosad^ for tbe Re- 
spondents. 

JUDGMENT. 

Nos. 1108 AND 1109. 

These two appeals arise out- of two 
suits, which were tried together. The 
first suit out of which Appeal No. 1103 
of 1913 arises, was instituted by the land- 
lords for rent at the rate of Rs. 48^ odd. 
The second suit which has given rise to 
Appeal No. 1109 of 1913, was a suit brought 
by the tenants asking for a declaration that 
the rental was Rs. 14 and that the entry in 
the Record-of-Rights to the effect that the 
rental was Rs. 48 odd was incorrect. The 
landlords succeeded in both suits in tlie first 
Court. In appeal the laarned District 
Judge has held that the rental is Rs. 14 
as alleged by the tenants and not Rs. 48 
odd as alleged by the landlords and has 
decided the two suits accordingly. The 
landlords now appeal to this Court. 

It appears that at the Orissa Settlement, 
the rental was recorded as Rs. 14 in or 
about the year 1897. In the year 1905, a 
proceeding was instituted in the Collectorate 
by the landlords asking for the creation of 
a rental of Rs. 48 odd with effect from the 
ensuing year. The tenants appeared in 
that proceeding; hut the final decision was 
made parle i.i favour of the Inndlnrds, tlie 
decision being to the effect that from the 
following year tlie rental should lie at the 
rate of Rs. 48 odd. Thereafter a .suit was 
instituted by the tenants to set aside this 
decree upon the ground of fraud. This 
suit failed. In 1910-1911, the landlords 
instituted a suit for rent at the rate of 
Rs. 48 odil but succeeded in obtaining a 
decree at the rate of Rs. 14 only and this 
decision was upheld in appeal. At the 
recent Provincial Settlenieiit, tlie rental was 
entered as Us. 48 odd. From these facts 
the learned District .ludge lias drawn the 
conclusion that the rental is Its. 14 and not 
Rs. 48 odd. llis judgment has l»een assailed 
by the lan<llords-appeIlant.s mainly iip-m 
the ground that the learned District .Indge 
has fallen into an error in the view he lias 
taken of the decree of 1905, which created 
a rental of Rs. 4S odtl from the ensuing 
year. Shortly stateil the ground on which 


the learned. District Judge has refused to 
give any effect to that decree is tb&t tha^ 
decree involved an illegal enhanoefnenti 
being an enhancement from Rs. 14 to Rs. 48 
odd within fifteen years from the settlement. 
In taking that view, the learned District 
Judge fell into an error. The rental 
appears to have been settled by that decree 
with reference to the prevailing rate and a 
settlement with reference to the prevailing 
rate is not illegal merely for the reason that 
it involves an enhancement of more than 
two annas in tlie rupee. There is no limit 
to tbe amount of enhancement which can 
be effected on the ground of prevailing 
rate. As regards the period of fifteen years 
from the date on which Rs. 14 was entered 
at the Provincial Settlement as the rent 
payable, we are not satisfied that the learned 
District Judge really directed his mind to 
the essential question, whether that entry 
of Rs. 14 was merely an entry declaring the 
existing rate or whether it was an entry 
resulting from a settlement of rent. Under 
the law as it stood when the Provincial 
Settlement was made, a settlement of rent 
could only have been effected upon the 
ground of difference in area or upon tbe 
application of the landlord or of the tenant. 
No reference to these matters appears to 
have been made by the learned District 
Judge and this makes it clear that he did 
not direct his mind to the point. The 
importance* of the matter is this that, if 
the entry nf Rs. 14 w.as merely an entry 
of the existing rate, then tliere was no bar 
to a proceeding for settlement within 
fifteen years. It is only if the entry resulted 
from an actual settlement of rent that the 
bar of fifteen years under section 113 of 
the Bengal Tenancy Act would be appli- 
cable. The learned District Judge has 
also .somewhat confused the question of 
tiie importance of the decree of 1905 by 
taking it as a question of res judicata. It 
was really a decree creating a new relation- 
ship between the landlord and the tenant 
and the question was, whether the Revenue 
OlHcer wlio made that decree had the power 
to make it and whether he did, in fact, 
make it and whether the effect of that 
decree bad subsequently been modified, 
There is another matter as to whicli there 
is some confusion, and as the documents 
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. are not before ns, we have not been able 
to_ elncidate it. The Revenue Officer who 
tried the tenants’ suit states in his judgment 
, that the decree for rent, which is the 
latest in date, is in favour of the landlords. 
No reference is made to this decree in the 
judgment of the learned District Judge in 
the case brought by the tenants; but, in his 
judgment in appeal in the suit brought by 
the landlords, he appears to say that the 
latest decree is adverse to the landlords’ 
case.^ This is a matter which requires 
clearing up and will have to be considered 
by the learned District Judge when the case 
is remanded to him. 


^ In the suit brought by the tenants (Sui 
No. 298 of 1911-12), there was a mistake i; 
the memorandum of appeal (Special Appea 
No. 133 of 1912) to the District Judge. Th 
landlords, defendants in that suit, were namei 
as Bhagawan, Trilochan and Narahari; bu 
in the memorandum of appeal by the tenanti 
to the District Judge, the respondenfi 
were named as Bhagawan, Parasuram anc 
Narahari. The defendant Trilochan’s namt 
was omitted and, in the place of that name 
the name Parasuram was given, Parasuram 
who is now dead being' the father ol 
Trilochan. This mistake was not noticed 
by either party or by the Court during the 
hearing of these appeals by the learned 
District Judge. It would seem, therefore, 
that Trilochan was not affected by the 
adverse^ decision of the learned District 
Judge in appeal. Trilochan, however, did 
join Bhagawan and Narahari in the appeal 
to this Court, although subsequent to the 
uhng of the appeal a Rule was obtained 
on the tenants to show cause why his name 
should not be removed upon the ground 
that he was not bound by the adverse 
decision of the learned District Judge. The 
argument of the landlords now is that the 
tenants’ appeal to the learned District Judge 
should stand dismissed upon the ground of 
non-joinder of Trilochan. Upon the law as 
it stood before the recent amendment of the 

Procedure, the non-joinder 
ot Trilochan would have been fatal to the 
appeal; but we feel pressed by the recent 
amendments of the Code which have been 
directed to the avoidance, if possible, of 
the defeat of litigation merely upon Ihe 
ground of non-joinder. Our consideration 
of the case upon the law has led us to the 


conclusion thit there must be a remand to 
the learned District Judge; and, as there has 
to be a remand and as this point was not 
taken at the first hearing before the District 
Judge, we think it desirable that the 
learned District Judge, on remand, should 
consider whether Trilochan cannot now be 
added as a party under Order XLI, rale 20, 
of the Schedule to the Code of Civil Pro- 
cedure so that an adjudication may be come 
to between the parties. We accordingly 
set aside the judgment and decree of the 
learned District Judge in the tenants’ suit 
(Special Appeal No. 133 of 1912) and direct 
the learned Judge to consider whether he 
cannot under Order XLf, rule 20, Civil 
Procedure Code, now add Trilochan as a 
party to the tenants’ appeal. We say 
nothing in regard to the application of the 

law of limitation or any other law which 
may prevent such a course being taken. If 
Trilochan cannot be added, then the tenants’ 
appeal must stand dismissed. If Trilochan 
can be added, the learned District Judge 
will proceed to dispose of the tenant.':’ appeal 
in the light of the remarks we have made 
The judgment of the learned District Judge 

of 1912) IS a judgment which depends 
enUrely upon the decision of the tenants’ 
suit. As this judgment in the tenants’ suit 
ha.s been set aside and the said case has 
been remanded, it is necessary now for us 
to set aside the jiidgmont and decree of 

the learned District Judge in Rent Appeal 

No. 2b of 1912 also and direct him to decide 

that appeal afresh after deciding the 

analogous appea] arising out of tL suit 

by the tenants (Special Appeal No 133 
of 1912). 

Costs of both cases will abide the result. 

R™ No. 7G7. 

This Rule is discharge! We make no order 
as to co.sts. 

DeC)‘e<^ noulc; Cnse remandt’d. 

Rule discharged. 
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OANGA DAS SIL V . SBCKETARY 0 ¥ STATE. 

CATiCUTTA HIGH COURT. 

Appeat* from Appellate Dscuke No. 1796 

OF 1913. 

January 21, 1916. 

rresent-.—^ih. Justice N. R. Cliatterjea and 
Mr. Justice Newb^uld. 

GANGA DAS SIL— Plaintiff- 

Appellant 

versus 

The secretary of STATE for INDIA 

IN COUNCIL AND ANOTHER— 

Defendants— Respo.ndents. 

Civil Procedure Code (Act Tfi/lOOS;, n. 80, notice 
under—Pluint, variance in, effect of— Bengal Und 
Revenue Saleff Act (XI of 1859^ — Sale — Noabsul taluk, 
'pitvchnser of — Atncndment of plaint, ohjcction to, 
waiver of— Bengal Land Revenue Salc^ Act (III of 

ms,B.c.), s. 12. 

Where in a suit af?ainst the Secretary of State 
foi declaration of title to, and recovery of posses- 
sion of, certain lands alletrcd to have formed a 
noahad taluk, the jdaintiff ia his notice under 
section 80, Civil Procediire Code, mentioned two 
Mayhi Survey Dags ns constituting the taluk but 
ill describing tho lands in the plaint, mentioned only 
si.K cadastral survey plots and omitted to mention 
some other plots, wliich omission was snpjilied by 
amendment of the plaint at a late stage of the suit: 

Held, that inasmuch as the Maghi Survey plots 
mentioned in the notice conijirised all the plots 
mentioned in the plaint, the variance between the 
notice and the plaint was not sncli as to lead to 
the dismissal of the suit. [p. 752, cnl. 2;] 

Where the defendants, in their additional w.nttcn 
statement filed after the amendment of the plaint, 
do not raise any objection to the amendment, they 
must he taken to have waived their objection on 
the point, [p. 752. col. 2.] 

A purchaser of a iiwihm/ taluk (which is found 
to be a non-peraiaccnt tenure) at a sale lield und>*r 
the provisions ' f Act .\I of ae(|uires it in the 
state in which it was at the time of the Inst 
Settlement, as prov ided hv .‘'eetion 1 2 of .Vet VH of 
1868, B. C., and not in the state in whieli it was at 
its creation. J p. 75:1, eol. 1.] 

Appeal against tlie decree of the Subor- 
dinate Judge, Chittagong, dated the Stli 
March 1913, reversing ihat of the Munsif, 
Chittagong, dated tlie 30tli August 1911. 

Babus Rnni Chanilra Mujiomhir, Ji, L. 
Kastgir and Jog^nh ('hmulrn Bose, for the 
Appellant. 

Pabu }{. G. for tlie Respondent.s. 

JUDGMENT, — This appeal arises out of 

a suit for declaration of title to, and re- 
covery of possession of, the lands in dispute, 
which are alleged to have formed a uoulnul 
talu\ purchased by tlie plaintiif at a .sale 
held under the provision.s of A'‘t -Xi “f 
1859, The defendants did iml deny tho 


plaintiff’s title to the six plots of land origin^ 
ally claimed in the plaint, but denied hia 
title to the additional plots which were sub- 
.sequently included in the plaint by way of 
amendment. 

The Court of first instance gave a decree 
to the plaintiff for all the plots. On appeal 
that decree was reversed and the suit was 
entirely dismissed, the Court of Appeal below 
having held that the plaintiff had no cause 

of action with respect to the six plots as to 
which the plaintiff s title was not denied, 
The plaintiff has appealed to this Court. 

The Court of Appeal below held that the 
plaint which was amended at a late stage is 
at variance with the notice served under sec- 
tion 80 of the Civil Procedure Code upon 
the defendant No 1 and that either the 
amendment ought not to have been allowed 
or the .suit sliould have been dismissed on the 
ground of the variance between the notice and 
the plaint. 

It appears that the two Maghi Survey Dags 
Nos. 440 and 539, which constituted the talnh 
were mentioned in the notice but in describing 
the lands in the plaint, only six cadastral 
survey plots were mentioned and there was 
an omission to mention the other plots which, 
the plaintiff alleged were also included in the 
said two Maghi Survey Dags constituting the 

taluk. 

Having regard to the fact that the Maghi 
Survey Dags (which it is alleged comprised 
ail the plots) were mentioned in the notice, 
we do not think that there was such a 
variance between the notice and the plaint 
as should lead to the dismissal of the suit. 

Then as regards the amendment of the 
plaint it appears that defendants did not 
raise any objection to the amendment in 
their additional written statements tiled 
after the amendment or at the trial. Under 
these circumstances, the defendants must be 
taken to have waived the objection on the 
point. 

The next question for consideration is 
whether the plaintiff as purchaser of the 
voabnd taluk is entitled to all the lands form- 
ing the taluk at its creation or only such 
lands as were included in it in the year 1898 
when, according to the defendants, there was a 
re-settlement of the taluk It is contended 
on behalf of the plaintiff that the tuluk pur- 
chased by him is an estate and not a tenure, 
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8AIHU D13 SIL t', SECRErASr or STATE, 

ever that the Government is the p'roprietor of 
the lands (it heiug a Mm maid) and the 

tenure estate but is a 

As to the question whether the taluh is 

*'’® iaatance 

tound that it IS permanent, but that finding 

has been reversed by the • Court of Appeal 

of argument was 
addressed to us upon the question. It is 

unnecessary to consider the precise nature of 

nMhad taluks generally, as we are bound in 

he present case by the finding arrived at by 

the Court below upon the evidence that it is 

not a permanent Muk. The taluk being a 

the“nl!- ^f”ffK“i‘’^®'“® ® permanent tenure, 
the plauntiff by his purchase acquired it in the 

same state in which it was at the time of the 

last settlement as provided by section 12 of 

the sale 

^1859^ provisions of Act XI 

It appears that the term of the settlement 
of the taluk which was for 30 years and 
which was subsequently extended to 50 years, 
terminated in the year 1898, and a fresh 
settlement was made in that year It 

year 189b, but only a fresh assessment or 

Shibrc t? f ‘‘ •“PP®"'-® 

-Dibit 0 that not only there was a fresh 
assessment but there was ah alteration of 
the area also The Court of first instance 
also found that some lands of the original 
uU were left out and some other lands no 
0 ming part of he taluk were included in 

It in order to make up the shortage, although 

that Court was of opinion that there was 
no fresh settlement. The Court of Appeal 
however, has come to a distinct finding Ln 
e evidence that there was a re-settlement 
aiid that a new taluk was created in 1898, 
That being so, the plaintiff cannot having 

1 Of 1868, B. C., referred to above claim 

anything more than what was included k 

“ 1*8, r •' “• “• 

rw ’ i!’°Tf ®''’ ®®® ''«asou why 

of the lands covered by the last settlement 
are claimed by him in the pretent suit. 
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The teamed Subordinate Judge says that as 

the defendants did not deny the plaintiff’s 

title he had no cause of action for six plots 

originally claimed in the plaint. But the 

plaintiff gave notice to the defendants claiming 

the lands of the taluk and it does not appear 

that the defendants admitted the plaintiff's 

title at any time before the institution of 
the suit. 

The fact that the defendants did not deny 

the plaintiff’s title in their written statement 

does not show that the plaintiff had no cause 
of action. 

The learned Subordinate Judge held that 

no portion of the lands of the taluk tes re- 
settled) falls within the compound of the 
defendant No. 2. In so holding he rejected 
the measurements made by the Commissioner 
and the Munsif as unsatisfactory. We are 
of opinion that the matter has not been pro- 
perly enquired into by the Court of Appeal 
below, and that under the circumstances of 
the case It should have directed afresh 

investigation ,n the matter, when it rejected 

the Commissioner’s measurements and map. 

We accordingly remand the case to the 
Cour of Appeal below, in order that it may 
ascertain tlie lands which constituted the 
taluk at thelast settlement (in the year 1898) 
and whether any portion of the lands of the 
taluk so constituted and claimed in this suit 
tells within the compound of the defendant 

Dlaintiffr'^ ^‘'®®'’®® favour of the 
plaintiff for such lands as may be found to 

have been included in the taluk as it was con- 
stituted in 189b, as the result of such enquiry 
m so far as such lands have been claimed in 
the present suit. The claim of the plaintiff 
in respect of any lands not covered by the last 
setGement (oflS98 will be disallowed. 

of ti® rr ‘be costs 

of the defendants in all the Courts up to this 

stage, and future costs will abide the result. 

Case rmamkd. 
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DELHI AND LONDON BANK, LTD. V, BAM RATAN. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution op Decree Appeal No. 26 

OF 1915. 

July 22, 1915. 

Pmen?:— Mr. Kanhaiya Lai, A. J. C. 

DELHI AND LONDON BANK, Ltd.- 
Dechee-holder— Appellant 

vmu$ 

RAM RATAN and othep.s — Judgment- 
debtors— Respondents. 

Execution of decree — Court, power of — Decree abaolufe 
— Premia paid bij decree’holdrr on '.'rcountofin.->'urance 
of mortgaged property subsequent to decree, tvhether 
. recoverable in execution — Judgmenf-debtor, position of-- 
Objections in execution department'^Res judicata— 
Estoppel. 

No addition can be made by a Court executing 
a decree beyond such as the decree directs, other 
than the costs arising out of the execution pro- 
ceeding. [p. 7o4, col. 2.] 

Thus, in mortgage suits, adccrcc absolute determines 
the amount whicli is recoverable from the mort- 
giige<l property and no execution can be granted 
for any sum nut covered by tlie decree or incidental 
to its execution, [p. 754, col. 2.] 

Where, therefore, a decree-holder claimed to 
add certain premia paid by him on account of 
the insurance of the m<»rtgaged property against 
fire subsc(pient to the date of the decree obtained 
by him on his mortgage, but the decree did not 
contain any authority- for adding such premia, 
although the mortgage-deed empowered him to 
insure the mortgaged property against fire and 
to add the premia paid hy him to the mortgage- 
money: 

Held, that the decree-holder could not recover the 
premia claimed by him, [p. 754, col. 2.] 

A judgment-debtor who ])uts forward objections 
in the execution department is not always bound 
to put forward all possible objections once and for 
all. If he omits any, the matters which he omits 
and whicli were never raised or decided cannot 
always he treated us res judicata against him. [p. 
754, col. 2.] 

Kalian Singh v. Jogan Prasad, 27 lod. Cas. 950; 
13 A. L, J. 102, referred to. 

Where a judgment-debtor acknowledged the 
correctness of tlie amount claimed in e.xecution on 
previous occasions but ol)iected t(j the same amount 
being claimed in subseciueiit execution proceedings: 

Held, that the judgment-ilehtor was not estopped 
hy hi.s previous acknowledgment unless it was shown 
that lie had kny\vledg(.Mif the detailsuf tile amount 
previously claimed. [)». 755, col. l.J 

Appeal against tlie order of tlie Subordi- 
nate Judge, Lucknow, dated tlie 26tli Murcii 

1915, 

Babu Bisk'skwar Nnfh Srivaslaiv, for the 
Appellant, 

, Babu HarDinjal, for the Respondents. 

JUDGMENT . — In this case the mortgagee 

claims to add certain premia paid by him on 


OASES. 

account of the insurance of the mortgaged, 
property against Bre subsequent to the date- 
of the decree obtained by him on his mort- 
gage. The mortgage-deed empowered the 
mortgagee to insure the mortgaged property 
against fire and to add the premia paid by 
him to the mortgage-money. The decree 
did not, however, contain any authority for 
adding such premia and it is a well-known 
principle governing proceedings in execution 
that no addition can be made by a Court 
executing a decree beyond such as the decree 
directs, other than the costs arising out of 
the execution proceeding. A decree absolute 
determines the amount which is recoverablp 
from the mortgaged property and no execu- 
tion can be granted for any sum not covered 
by that decree or incidental to its execu- 
tion. 

It is urged on behalf of the decree-holder- 
appellant that on two previous occasions aj- 
plications for execution were made by him 
for the recovery of money due under the 
decree with premia paid subsequent to the 
decree superadded but no objection was 
taken to those execution proceedings by the 
judgment-debtor concerned. It is also urged 
that in those proceedings objections were 
filed by the present judgment-debtor in re- 
gard to other matters and that the correctness 
of the amount • for which the execution was 
claimed was then either directly or indirectly 
admitted to be correct. 

It is not clear, however, whether a know- 
ledge of the fact that the amount claimed 
included the premia paid subsequent to the 
decree absolute for sale had been brought 
home to the objector, and as held in Kalian 
liingh v. Jagan Prasad (l)a judgment-debtor 
who puts forward objections in the execution 
department is not always bound to put for- 
ward all possible objections once and for all. 
If he omits any, the matters which he omits 

and which were never raised or decided can- 
not always be treated ixs res judicata against 

him. 

In an application made by the judgment- 
debtor concerned on the ::ird May 1912, the 
Court was asked by him to grant him a year’s 
time for payment of the decree and the cor- 
loctiiess of tlie amount then claimed was 

(1) 27 Iml.Cus.950; 13 A. L. J. 162. 


Vol; XXXII] 

JAISI RAM V. NATH0 LAL. 


INDIAN 


acknowledged. But whether that acknow- 
ledgment was based on a knowledge that the 
amount claimed included the premia paid 
subse(iuent to the decree absolute for sale or 
not, is not clear and no argument in the 
nature of an estoppel can be based on it. 

The appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismissed. 


COURT OF THE BOARD OP REVENUE, 
UNITED PROVINCES. 

Revenue Reference No. 5 of 1914-15 of 

Muttra District. 

March 1, 1915. 

Pmen^:-Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

JAISI RAM AND OTHERS— Applicants 

versus 

NATHU LAL— Opposite Paetv. 

Agra Tenancy Act (11 of 1900, 60, 61-Decrfe for 
arrears of rent^Ejectment^Fifteen days' notice not 
giien-^Gross and palpable error of laio— Revision. 

Where an Assistant Collector did not comply with 
the provisions of sections 60 and 61 of the Tenancy 
Act and ordered ejectment before the expiry of 
the required 15 days: 

that the Assistant Collector committed a gross 

and palpable error of law resulting in an injustice 

to the e.iected tenant and the order was liable to be 
revised. 

Singh, Selected Decision 

No. 1 of 1904, not followed. 

SheoSijigh v. Pahalwam Singh, Vetition No. 63 of 
J910-11, followed. 

Reference made by the Commissioner, 
Agra Division, in a case of ejectment. 


JUDGMENT. 

Holms, S. ^L~{Fehruary 22, 1915.) -It 
is not denied that the Assistant Collector did 
not comply with the provisions of sections 60 
and 61 of the Tenancy Act and ordered 
ejectment of the tenant before the expiry of 
the required 15 days. The only question 
raised is whether the Board should interfere 
in revision in a case of this sort. The respond- 
ent refers me to Dehi Prashad v. Mehemhr 
Singh (1) which certainly favours his conten- 
tion, Since then, however, the Board have 
taken a wider view of their powers of 
interference on revision, which has been 
consistently acted on for the past few years, 
although this view has not been embodied in 
a selected decision. There is an unpublished 

(1) Selected Decisiou'ND; 1 of 1904. 
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decision, Sheo Singh v. Pahahoan Singh^ Petif 
tionNo. 63 of 1910-1911, in which the 
Board laid down that they have power 
to interfere and correct gross and palpable 
errors of Subordinate Court.s so as to 
prevent grave injustice in non-appealabla 
cases and that the question whether any 
case comes under this category has to be 
determined with reference to the grossness 
and palpableness of the error complained 
of and to the gravity of the injustice 
resulting from it. To my mind, the present case 
is one in which the Board should interfere^ 
The Assistant Collector certainly committed 
a gross and palpable error of law in not 
complying with the clear provisions of 
sections 60 and 61, and the result has been 
substantial injustice to the ejected tenant. 

_ I would, therefore, set aside the order for 
ejectment. In the circumstances, parties 
will bear their own costs in all Courts. 

Campbell, J, M, -—I agree. 

Appeal allowed 


MADRAS HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 242 of 1914. 
October 18, 1915. 

Present -Sir John Wallis, Kt, Chief Justice, 
Mr. J ustice Abdur Rahim and Mr. Justice . 

Seshagiri Aiyar. 

Th'- secretary op state for INDIA 

IN COUNCIL — Defendant No. I 

Appellant 

versus 

ILLIKKAL ASSAN and others— Defend- 
ants Nos. 2 TO 4 — Plaintiff? 

Respondents. 

Madras Land Encroachments Ad (HI of 1905j 
5, 6, 7, li-Notice luulcr s. 7, effect of-Canse of action 
A mere notice under section 7 of the Madras Land 
Encroachments Act, 1905, calling on the iiersou in 
occupation to show cause why he should not be 
proceeded against under section 5 or .section 6 of 
the Act, does not give rise to a cause of action fn 
757, col. 1.] ■ 

Narayana PiWd y. Secretary of State, 15 Iiul Cas 

5 ; 1912J M. W. N. 703; 12 M. L. T. 165; 23 M. w! 
162, followed. 

Devaguptnpii Bhasfearulu v. Pamarthy Suhbarayada 

21 Ind. Cas. 840; 14 M. L. T. 572; 33 M. 674- (Uu\ 
M. ly. N. 53; 26 M. L. J , CO, dissented from, 

^ Second appeal against the decree of the 

Court of the Temporary Subordinate Judge. 
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Palghat, in Appeal Sait No. 347 of 1913, 

preferred against that of the Court of the 
District Munsif Parapanangudi, in Original 
Suit No. 650 of 1911. 

This second appeal first came on for 
hearing before Spencer and Seshagiri Aiyar, 
JJ., who made the following 

ORDER OF REFERENCE to a FULL 

BENCH. 

The question that arises for our decision is, 
whether the period of limitation for a suit 
brought by a person whoseeks adeclaration of 
his title as against the Governmenton account 
of a notice issued by Government under 
Madras Act 111 of 1905 is six months as 
provided by section 14 of that Act, or some 
longer period as provided for .suits brought 
under section 42 of the Specific Relief Act. 

In the plaint it is stated that the Collector 
of Malabar sent a notice tothe plaintiff in Sep* 
tember 1910, stating that a certain piece of 
land belonged to Govetnment and offering the 
plaintiff a pattak for a portion and requiring 
him to give up the rest at once. In answer 
to that notice, it is stated that the Collector 
was required on 2l8t December 1910 by a 
registered notice to release the claim set up 
by Government and to refund the penalty 
levied under the Act. It is quite 
clear that the plaintiff’s suit is barred, 
so far as the recovery of the sum collected by 
Government is concerned, and both the lower 
Courts have held the suit to be barred in this 
respect. Now, the cause of action is stated 
in the plaint to have arisen on the 21st 
December 1910, when a demand was sent 
to the Collector of Malabar and he did 
not comply with that demand. But the 
respondent’s Vakil concedes that, so far 
as a cloud was thrown upon his title by the 
action of Government, the cause of action 
must date from the notice sent by the Gov- 
ernment in September 1910. 

It was held in Narayana J'ilUu v. 

Secretary of State (1) that there were 

only two causes of action by which a party 

might be aggrieved and have a right 

of suit under section 14 of this Act, and 

that they were ( 1 ) the levy by penalty and (2) 

eviction or forfeiture; and the learned Judges 

who decided that case observed that a person 

could not b« regarded as aggrieved” by a 

mere preliminary notice by Government before 
(0 J5 Ind. Cas. 257; 23 M. L. J. 162; (1912) M. W. 
Jf. 703; 12 M. L. T. 165. 


exercising their powers under the Act. But 
in Dei-aguptapu Bhaskarudu v. Pamarthy 
Stibharoyudu (2), another Bench decided 
that a mere notice or denial of the plaint* 
iff’s title to property, if taken under 
the provisions of the Act, would give 
the plaintiff a cause of action upon which he 
must sue within six months from the date of 
the act alleged. The learned Judges observed 
that if the plaintiff did not feel himself ag- 
grieved by the notice, he must wait nntilsome 
further action was taken by Government, but 
if he alleged it to be a proceeding under the 
Act, he was bound to sue within six months. 

We find it difficult to reconcile these two 
decisions of different Benches of this Court. 
The later decision does not seem to have 
taken account, of the words in section 14, 

' such persons, for any such cause of action 
unless such a suit shall be instituted within 
six months.” “Such cause of action” appears 
to refer to the proceedings mentioned in 
the first part of the section, by which per- 
sons may “deem themselves aggrieved”; but 
the explanation shows that a person can be 
aggrieved” within the meaning of this section 
only by the levy of penalty or by eviction, 
and this was pointed out in Narayana Pillai v. 
Secretary of State (1). No doubt, the 
service of a notice is a preliminary act before 
evicting the occupant of the land [see sections 
6 (2) and 7 of the Act]. But if a person pos- 
sesses a substantive right to establish his 
title to property as against any other 
person who denies his title, such 
substantive right will not be taken away by 
an Act of the Legislature without an express 
declaration to that effect. But as the decision 
in Devaguptapu Bhzshirud'i v. Pamarthy 6’«5- 
harayudu (2) is against the view we are in- 
clined to take, we refer to a Full Bench the 
question: — 

Whether a suit for a declaration of title 
to a land in dispute, if brought in consequence 
of a notice given under Act III of 1905 to 
vacate the land, is governed by thesix months’ 
limitation provided in section 14 of the Act?” 

The other point argued on behalf of Govern- 
ment is that the suit is barred by limitation 
under Act XXVIII of 1860. But on this 
point we consider that the lower Courts were 
right in deciding that there was no bar, as 

(2) 21Iik1 Cas. 840:26 M. L. J. 60; 14 M. L. T. 
572; 3S M. 674; (1914) M. W. N. 63. 
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there is no material for deciding that the 

plaintiff had notice of the decision of the 

% 

Survey Officer in 1903 and was concluded by 
it. 

The Government Pleader, for the Appellant. 

Mr. Banganatha Iyer for Mr. A. T^. K, 
Kmhna Menon, for the Respondents Nos. 2 
and 3. 

Mr. C, V, Ar.antahrishna Iyer, for Re- 
spondents Nop. 5 to 10. 

This second appeal came on for hear- 
ing before the Pull Bench which delivered 
the following 

OPINION. — We think that a notice under 
section 7 calling on the person in occupation 
to show cause why he should not be 
proceeded against under section 5 or 
section 6 of the Act, does not give rise 
to a cause of action. This was pointed out 
in Narayana Pillai v. Secretary of State 
(11. If the learned Judges who decided 
Bemguptapu Bkasharudu v. Pamarthy Suhha- 
rayudu (2) were of a different opinion we 
are with respect unable to agree with them. 
Further, whether the present suit be regarded 
as based on the notice under section 7 or on 
the levy of penal assessment in June 1910 
more than six months before the date of suit, 
it is in either view barred under section 14 
because it was not in.stituted withinslx months 
from the date at which the cause of action 
arose. 

This case coming on for final hearing 
after the expression of opinion of the 
Pull Bench on 14th January 1916, the 
Court (the Hon’ble Mr. Justice Abdur 
Rahim and the Hon’ble Mr. Justice 
Seshagiri Aiyar) delivered the following 

JUDGMENT. — The appeal must be 
allowed having regard to the opinion of 
the Pull Bench that there was no cause 
of action based on the notice dated Sep- 
tember 1910. 

The decree of tlie lower Court will be 
reversed and that of the District Munsif 
restored with costs in this and in the lower 
Appellate Court, 

The memorandum of objections is dis- 
missed. 

Appeal alJcnced. 


CALCUTTA HIGH COURT, 
Appeal from Appellate Dboreb No. 603 

OP 1914. 

January 20, 1916. 

Present: — Mr. Justice 1), Chatterjee and 
Mr. Justice Beachcroft. 

RAMU PAL AND OTHERS— Defen'dints Nos. 1, 

2 AND 8— Appellants 


versus 

PRAKASH CHANDRA SARMA PURKA- 
YESTHA — Plaintiff —Respondent. 

Estoppel^Non-transferahle occKpancy holding, sale 
of, in execution of money decree without objection of 
tenant — Co-sharer landlord— Purchaser of co-sharer 
landlord's interest—Civil Procedure Code (Act V of 
1908), s. 47 — Landlord and Tenant Procedure Act 

(I/// oj 1869, B. C.J, $. 27 — Limitation, special, 
applicahHify of. 

Wliere the proprietors of a share iu a mauza lield 
a non.transferablo occupancy holding within it 
and in execution of a money decree against them, 
the holding was sold without any objection on 
their part to its saleability in the execution pro- 
ceedings: 

Held, that a purchaser of the proprietary share 
of these proprietors was estopped from objecting 
to the sale on the ground that the holding w'as not 
saleable by the custom of the locality, inasmuch as 
his vendors having opportunities of talcing the said 

objection in the execution proceedings did not do so 

[p. 759, col. 1.] 

Section 27 of tlie Bengal Act VIIl of 1869 applies 
only to a case where dispossession of the tenant 
has been made hy the whole body of the landlords, 
[p. 759, col. 1.] 

Brojo Mohun Dc Sirknr v. Sheikh Denyu, 7 C. h. R. 

Uh Gando Patuni Y. Sarat Patuni, 32 Ind. Cas. 510 
followed. ’ ’ 


Appeal against the decree of the Subordi- 
nate Judge, Sylhet, dated the 24th Novem- 
ber 1913, modifying that of the Additional 
Munsif, Sunamganj, dated the 25th of June 
1912. 

PACTS of the case appear from the 
judgment. 

Babu Sasadhar Roy, for the Appel- 
lants.— Nepal and Gopal had occupancy 
right in the lands in dispute. They also 
acquired a share in the superior proprietary 
right in the village in which the above 
lands are included. They then sold their 
proprietary share to defendant No. 8 in 

1894. The present plaintiff purchased at 
an auction sale the non-transferable occu- 
pancy right of Nepal and Gopal. Defend- 
ants Nos. 1 — 6 took settlements of the 
disputed lands from defendant No. 8 in 

1895, Plaintiff s cause of action arose in 
1894. The date of the present suit is 
8th April 1911, Plaintiff has been out of 
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possession for seven years before the insti- 
tution of the present suit. The question is 
whether the plaintiff’s right is barred by the 
special limitation of one year. The plaint- 
iff asks for a declaration of right. Has 
the plaintiff any title and if so, is it not 
barred by the special law of limitation ? As 
regal ds the question that the occupancy 
holding is non-transferable, the question 
is, who can raise the question of transfer- 
ability ? Vide Bayamoyi v. Ananda Mohan Boy 
Chowdhm (U. In the present case the 
present landlord, defendant No. 8, has not 
given previous or subsequent consent to 
the sale at which the plaintiff purchased. 
Defendant No. 8 is not estopped from 
raising the question of transferability 
simply because Nepal and Gopal remained 
silent at the sale. The plaintiff by purchase 
of the occupancy right which was not transfer- 
able has got nothing. Moreover, he is 
debarred from any remedy by reason of the 
special law of limitation. The plaintiff was 
dispossessed in 1904 and the suit was 
brought seven years after dispossession, so 
the suit is barred by section 27 of the 
Bengal Act VIII of 1SC9. 

Dr. Sarat Chandra Basak (with him Babn 
Bipin Chandra BastC, for the Respondent- 
Plaintiff, argued that the point of limita- 
tion raised by the other side was not applic- 
able here on the authority of the case of 
Brojo Mfdiun Be Sirhir v. Sheikh Berigu (2) 
and the unreported case oi Gando Patnniv. 
Sarat Pahini (3) in Second Appeals Nos. 
1122, 1298 and 1299 of 1912 decided by 
Woodroffe and Coxe, JJ., on the 19th 
August 1914. As regards the question of 
transferability, in 18911 the old tenants had 
a share in the mahki riglit and were parties 
to execution proceedings and as such they 
ought to have raised the question whether 
the holding was saleable in execution of 
a money decree. Nepal and Gopal combined 
in them mahki and ryoti interests and they 
should have objected to the sale. They 
cannot later on say as ynaliks that the 
holding was not saleable. They allowed 
the holding to be sold; here is clear 


(2) 7C. LR.i4]. 

(3) Since reported ; Sec 32 Ind. Cns. 


estoppel by conduct. Section 27 of the 
Bengal* Act says person’ and it means 
the entire body of landlords and not a co- 
sharer. 

Babu Sasadhar Roy, in reply. 

JUDGMENT.— Two persons of the name 
of Nepal and Gopal owned an occupancy 
holding consisting of the disputed lands 
in this case. These two persons had also a 
proprietary right in the ttiauza in which 
these lands were situated. In execution of 
a money-decree again.st these two persons 
their occupancy holding was brought to 
sale and was purchased by the plaintiff. 
In the execution case Nepal and Gopal did 
not take any objection that the property 
was not saleable and could not, therefore, 
be sold. They kept silent and the property 
was sold and purchased by the plaintiff in 
1896. In this case, it has been held by 
the learned Subordinate Judge that 
occupancy holdings are not saleable by the 
custom of the locality in which the disputed 
lands are situated. In the execution case 
in 1896 Nepal and Gopal should have 
objected both as raiyats and as landlords 
that the occupancy holding sought to he 
sold was not saleable and could not be 
sold. That was a matter concerning the 
satisfaction of the decree in execution, and 
could be raised under section 244 of the 
old Code of Civil Procedure which was 
then extant. It was not so raised and the 
property was sold. Defendant No. 8, who 
is the purchaser of the proprietary share of 
Nepal and Gopal, now says that she is 
entitled to object to the sale to the 'plaintiff 
on tlie ground that the property was not 
saleable. The learned Subordinate Judge 
has held that it does not lie in the month 
of defendant No. S w’ho has purchased 
the share of Nepal and Gopal to say that 
the property was not saleable, when her 
vendors had an opportunity of taking the 
said objection in the execution proceed- 
ings which terminated in the sale to the 
plaintiff. 

It is contended in appeal before us tliat 
the learned Subordinate Judge is wrong 
in so bolding. AVe do not think that this 
is so. It was open to the learned Subordi- 
nate Judge to decide upon tlie facts fciind 
in the case, wbefber or not defendant 

No. 8 VA ho derived her title frcpi Nepal and 
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Gopal was estopped and it was decided 
that she was. On principle also, we think 
that the position of I^epal and Gopal as 
landlords and tenants could not he diferen- 
tiated in the execution, proceeding in that 
they were judgment-debtors in the money 
decree and their rights in the occupancy 
holding were going to be sold, and if they 
wanted to stand upon their rights as land- 
lords to oppose the sale they should have 
done so, . They could have done so both as 
mxyats and landlords, but they did not 
do that and the result was that the property 
was sold and the decree which was binding 
upon them was to the extent of the purchase* 
money satisfied. That purchase-money 
came from the plaintiff and it can now be 
said that if it were not for the conduct of. 
l^epal and Gopal in not taking the 
objection to the sale, the plaintiff might 
not have mad^ |^e purchase. In this view 
of the case the contention of the learned 
Val^il for the appellant fails. . ^ 

The next , contention is that upon;,,^he 
allegation of the plaintiff in this case, the 
plaintiff was dispossessed in 1904 and the 
suit was brought in 1911, admittedly seven 
ye,ars after the dispossession. 

It , is contended that as defendant No. 8 
is one of the co-sbarer landlords the suit 
is barred by section 27 of the Bengal Act 
VIII of lfc’C9. This contention is also 
wrong, as it has been held in the case of 
Bro)o Moliuv Be Sirkar v. Sheikh Bevgu (2) 
that the said section applies only to a case 
where dispossession has been made by the 
whole body of the landlords. That case, has 
been followed by a recent unreported case, 
that of Gando Pattmi v. Sarat Patuni (3), in 
Second Appeals Nos, 1122, 1298 and 1299 of 
1912 decided by Woodroffe and Coxe, JJ., on 
tlie,19fch August 1914. We do not think 
tl'.at there is any reason for departing from 
the view which was taken by the learned 
Judges in this case. The second contention 
also fajlp. 

; Jjn this view of the case we dismiss the 
appeal with costs. 

Appeal diemssed. ; 


MADRAS HIGH COURT, 

Civil Revision Petitions Nos, 391 and 392 

OF 1914, 

August 26, 1915. 

Present:— M f. Justice Seshagiri Aiyar, 

In C. R. P. No. 391 of 1914 
THOPPUKATTU RAMATA GOUNDEN 

AND ANOTHER — DEFENDANTS — PETITIONERS 

In C. R. P, No. 392 of 1914 

KARUPPA MOOPPAN — Defendant — 

Petitioner 

vei'sxis 

R. SADAGOPACHARIAR — Plaintiff 

Respondent in both. 

Pyactice— Appeal— Order directing plaint to he 
prei^ented to Revenue Court set aside- Remand— Jurist 
diction. 

An Appellate Court, setting aside on appeal an 
order of a Civil Court directing the plaint in a 
rent suit to be presented to a Eeveuue Court, 
should not remand the suit for fresh disposal 
after restoring it :o file but leave the parties to take 
such steps as they choose to adopt or take such 
proceedings as they think proper in the Court of 
first instance, [p. 760, col. 1.] 

Petition under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the District Court, Salem, in 
Civil Miscellt^neous Appeals Nos. 3 and 2 
of 1913, preferred against the orders of the 
Court of the Principal District Munsif, 
Salem, in Original Suits Nos. 1512 and 1505 
of 1911, respectively. 

Mr. B. Sitarama Ban, for the Petitioners. 

Mr. C. Narasimhachariar, for the Respond- 
ent. 

JUDGMENT.— In these cases suits for 
declaration were filed in the District Munsif’s 
Court. Among the reliefs prayed for, the 
questions regarding the right of the tenant to 
the trees on their holding whether the trees 
can be cut by them, were asked to be decided. 
The District Munsif was invited to give and 
did give his finding upon the matters in con- 
troversy between the parties. Ultimately he 
held that the suits ought to be instituted in 
the Revenue Court and that he had no 
jurisdiction; he, therefore, directed the plaint- 
iff to present his plaints in the proper 
Court. Against those orders appeals were 
preferred to the District Judge. Before 
the District Judge the parties agreed 
that, as there ivas a prayer which asked 
for a declaration of rights, the District 
Munsif had jurisdiction to dispose of the 

view the only order that 
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shoDld have been passed was to annul 
the orders of the District Mnnsif directing 
the return of the plaints for presentation 
to the proper Court. The parties should 
have been asked to take such steps as they 

*0 S"ch proceedings 
as they thought pioper in the Court of 

firs instance. Instead of that, the learned 
District Judge has directed the District 
Muiisif to restore the suits to his file and 
to dispose of them according to law 
Apparently the District Jndge considered 
that he was remanding the appeals for 
disposal to the lower Conrt. That por- 
tion of the District Judge’s judgment in 
which he directs the District Mnnsif to 
restore the suits to his file must he 
deleted. It must be left to the District 
Munsif to decide whether he should re-bear 
the cases, or whether, having regard to the 
agreement between the parties, he should 
give his findings anew upon all the issues 
or whether he should now proceed to give 
judgment on the basis of the findings 
already arrived at in the cases. It is to be 
regretted that in these cases a great deal 
of time should have been taken up in deal- 
ing with matters which ultimately may 
prove to have no bearing upon the judg- 
ment to be pronounced The petitions are 
dismissed subject to the modification sug- 
gested. 

Under the.se circumstances 1 make no 
frder as to costs in this Court. 

Petihon.s' (h'nntss(*<L 


MADRAS HIGH COURT. 

Second Civh. Aipeal No. 1749 of 1914. 
December 1915. 

Prmn/;-Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Kt 

MANCHUKONDA APPADU and oihf.k?— 

PUINTIFFS— An*Ei.LAN'IS 

lYl'.sV/S 

AlCHI APPALASWAMY and ctpets 

DEFEXDA.S'If-REil&NLENI?. 

M (1 of n-,2), a-r,Ul of 

U,.d-Jn,dm,j l,y f,r,l Cu,rt~ 

j.rorod -ApiMato Vovrl, v hnhor , haul, I hilerfo'rc ' 


A Court of first instance that records the evidence 
in a case is in the best position to say what a 
witness means, and when it comes to a finding as to 
a document having been “legally proved” within 
the meaning of section 69 of the Evidence Act, an 
Appellate Court should be very slow to interfere 
with the finding especially when no objection has 
been taken to its admissibility at the time of the 
hearing, [p. 760, col. 2.] 

Second appeal against the decree of the 
District Court of Vizagapatara, in Appeal 
Suit No^ 436 of 1913, preferred again&t that 
of the District Munsif, Vizagapata'm, in 
Original Suit No. 27 J 0&1912, 

Mr. V. Bamesam^ for the Appellants. 

Mr. B. Narashnlm J?ao, for the Respond- 
ents. 

JUDGMENT. 

Abdur Rahim, J.— The suit is on a mort- 
gage-bond. As required by section 69 of the 
Evidence Act the executant’s signature has 
to be proved. The second plaintiff in the 
case gave evidence and the form in which 

It IS recorded is in these word.s; “The bond 

^0 “0 and to second plaintiff; 
rp^ ' r*' ^ • which is the mortgage-bond, 

“r 1 cross-examination; 

i took the bond from only two people as the 

stood in their name.” The District 
Mun.sif who delivered judgment in the case 
was the very gentleman before whom the 
witness gave his evidence. He says in his 

judgment, paragraph 4:“Plainti£f’8 witness No. 

2 who is 1st plaintiff in the suit proves that 
the bond was executed to him by A. Appanna 
and his son A, Pydayya.” There can be no 
doubt that what he means to convey by this 
is that the 2nd plaintiff in the witness-box 
proved the signature of these two persons 
and that the bond was, therefore, legally 
proved. It was only in the appeal before 
the District Judge that objection was taken 
that what is recorded in the deposition is 
not sufficiently proved within the meaning of 
section 69 of the Evidence Act. The learned 
District Judge yielded to that argument and 
disinis.«;ed the plaintiff’s suit. It appears to 
me that he is wrong. It was the District 
Munsif who heard the witness and recorded 
his evidence that was in the lest position 
to say whether the witness proved the sig- 
nature of the executant of the mortgage- 
bond cr rot- AVhat is most important is that 
no ohjecticn was taken to the admissibility 
of the document by the defer.dant. If the 
signature was not proved be ought to have 
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then and there objected to the document 
being admitted in the evidence and marked 
as an Exhibit. He did not do so. In my 
mind it shows conclusively that, as a matter 
of fact, the document was proved as required 
by law and that it was too late for the 
defendant to take such an objection in appeal. 
The second appeal will be allowed and the 
suit remanded to the District Court for 
disposal according to law on the other issues 
in the case. Costs will abide the result. 

Aylino, J. — I agree. 

Decree set aside; Case remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1651 of 1914. 

.'anuary 5, 1916. 

Present : — Mr.. Justice Walsh. 

GIRDHARI CHAUBE and others- 
Pluntiffs— Appellants 
versus 

RAM BARAN MISIR— Defendant — 

Respondent. 

V. P. Land Revenue Act (III o/lflOU, 40, 44, 203, 
207 — Mutation — Arbitration — Axoard — Subsequent suit 
in Civil Court, maintainability o/— Kes judicata. 

An award given by arbitrators in a mutation 
proceeding is no bar to a subsequent suit for posses* 
sion in a Civil Court, [p. 762, col. 1.] 

Second appeal from the decision of the 
Additional District Judge, Gorakhpur, dated 
the 13th June 1914. 

Mr. Parmeshwor Dyal, for the Appellants. 

Mr. Iswar Saran, for the Respondent. 

JUDGMENT. — This is an appeal from the 
decree of the Additional District Judge cf 
Gorakhpur giving judgment for the defendant 
in the suit and reversing the decision of 
the Munsif who had granted a decree in 
favour of the plaintiffs. The action was 
brought by the plaintiff.? for a declaration of 
title and for recovery of possession of certain 
property. At the date of the last Settle- 
ment, the defendant's predecessors-in-title 
had been recorded in the revenue papers. 
In 1887 the plaintiffs’ predecessors-in-title 
brought a similar suit to the present against 
the defendant’s predecessors-in-title. In that 
suit they succeeded, and, it is alleged, ob- 
tained possession as the result of the decree 


in their favour. Inasmuch as they were 
in possession they did not take the trouble 
to apply for an alteration in the revenue 
entries, which, therefore, remained uncorrect- 
ed. In 1912 disputes having arisen between 
the plaintiffs and the defendant, as they 
had arisen between the plaintiffs’ predecessors 
and the defendant’s predecessors, the plaint- 
iffs applied to the Assistant Collector for 
mutation. Either at the request of, as ap- 
pears to be found by the Additional Dis- 
trict Judge, or by the consent of, the par- 
ties to that dispute in the’ Revenue Court, 
the Assistant Collector referred the matter in 
dispute to three arbitrators under section 20.3 
of the Land Revenue Act (Local Act III 
of IbOl). What the ambit of the reference 
purported to be, there is nothing before me 
to show. One thing, however, is perfectly 
clear, n«., that that arbitration related only 
to, and could relate only to, the question 
arising for decision in the Revenue Court 
as to whose name should be placed 
upon the register. In the result, two 
of the arbitrators decided against the 
plaintiffs and one in their favour. Fol- 
lowing the decision of the majority of the 
arbitrators the Assistant Collector rejected 
the application of the plaintiffs on the 17th 
of March 1913. On the 2nd of July 1913, 
the plaintiffs instituted this suit. In the 
course of his judgment upon facts the learn- 
ed Munsif before horn that suit originally 

came held as a fact that “the defendants 
had miserably failed to prove their adverse 
possession over the plaintiffs’ land”. That 
appears to be a finding of fact hy a Judi- 
cial Tribunal in a Civil Court after hearing 
the evidence according to law. The learned 
Additional Judge, against whose judgment 
this appeal is brought, overruled that find- 
ing of fact, not on the evidence which was 
before the learned Munsif, nor, as I under- 
stand it, on evidence which was before him 
other than by way of record, but on the 
broad simple ground that the decision of the 
arbitrators in the Revenue Court was a de- 
cision of a competent Court from which 
no appeal had been brought, which was 
final and which was binding upon 
him and upon eveiy other Court, Civil 
or otherwise. AVith that decision I find it 
impossible to agree. It would be surprising 
if any decision of any Tribunal, charged with 
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the duty of. deciding the nature of entries 
upon a register for the purposes of revenue, 
should be held to be conclusive between the 
parties as to their rights to property. Ques- 
tions of title and rights to property are 
piima facie matters for the Civil Courts of the 
country and I should require very strong 
unambiguous language to satisfy me that any 
proceeding in a Revenue Court could abrogate 
the natural right of every citizen to seek 
redress for wrong in the Civil Courts of 
the country to which he belongs. It is 
sought, however, to support the view that 
an award of this kind ousts the jurisdiction 
of the Civil Courts by referring to sections 
203 to 207 of the Land Revenue Act. In 
the first place, it is not immaterial to ob- 
serve that those sections are contained in 
Chapter IX of the Act which relates to the 
procedure of Revenue Courts and Revenue 
Officers. They are in fact provisions dealing 
with the machinery in the Revenue Courts 
and section 207 undoubtedly provides that 
in certain circumstances where an award 
has not been appealed and the decision 
given ill 'accordance with the award is not 
otherwise impugned, no person shall in- 
stitute any suit in the Civil Court for the 
purpose of setting aside the award or against 
the arbitrators on account of their award. 
Speaking for myself if that section stood 
alone, I should feel considerable difficulty 
in hoJding that it was either intended, 
or could be treated, in the least degree, as 
eifectual, for the purpose of abrogating or 
destroying the ordinary right of a person 
to assert his title in a Civil Court. To 
my mind the language is not only wholly 
insufficient but is clearly directed to a 
different set of circumstances; and -when 
attention is directed to the effective part 
of the enactment which deals Avith the duties 
and the acts of the Revenue Courts, in. 
eluded amongst them are found section 40 
and section 44 which in the clearest pos- 
sible terms provide that no decision of a 
Revenue Court shall affect the right of any 
person to claim and establish in the Civil 
Court any interest in land. If any inter- 
pretation or any guide Avere required for tlie 
right understanding of section 207, then those 
tAvo sections make it abunda-ntly clear that, 
section 207 has not the effect contended for. 

jO jt Avaa further contended by the respond- 


ent’s Counsel that this arbitration was en- 
tered into by the consent of the plaintiffs and 
that, therefore, they must be taken to have 
surrendered their right to come to a Civil 
Court. I think that this is really the same 
point in another form because according to 
section 203 no arbitration can be ordered 
except by the consent of parties, but 
out of respect to the argument addressed to 
me, I will deal with it in a few words. 
I quite agree that if consent had been given 
outside the Act submitting on behalf of 
both parties the determination of their rights 
to a special Tribunal such as these arbitra- 
tors were, they must be taken to have con- 
sented to be bound for all purposes by that 
special Tribunal and to have surrendered 
their ordinary rights to come to a Civil 
Court. There is nothing to shoAv that they 
did anything of the kind. What was done 
was done inside the Revenue Act. It was 
part of the machinery of the Revenue Act, 
it Avas part of the procedure provided by the 
Revenue Act, and all that they consented to, 
or can be taken to have consented to, in 
the absence of proof of some special agree- 
ment, Avas that the arbitrators should be 
substituted for the Collector in the dis- 
charge of the duties under the Act. It was, 
therefore, an act of consent to something 
Avithin the four corners of the Revenue Act. 
By giving such consent, the plaintiffs, in my 
opinion, did not lose the protection given 
to them by the Act under which their such 
consent Avas given and this argument also 
fails. 

The result is that the decision of the 
Court beloAv on the point must be reversed. 
It is perhaps to be regretted that the 
materials for the final disposal of this suit 
are not immediately available. Under the 
circumstances I have no alternative but to 
frame an issue and refer it for trial un- 
der Order XLI, rule 25, of the Civil Pro- 
cedure Code to the Court from Avhose decree 
this appeal is brought. It appears to me 
that the loAver Appellate Court lias not 
addressed itself at all to the real question 
of fact, whether the plaintiffs have been 
out of possession so as to have lost their 
title, but has held itself bound by the find- 
ing, Avliich, as I have held above, it is not 

binding upon a Civil Court. The issue will 

1 - _ 
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"whether or no the plaintiffs or their 
predecesBors-in-title have been wholly out 
of possession throughout the period between 
the 2nd of July 1901 and the 2nd of July 
1913 of any, and if so which, of the plots 
comprised in the land in dispute.” 

Under the circumstances parties ought to 
be at liberty to produce any material evi- 
dence on the above issue. On receipt .of 
findings ten days will be allowed for objec- 
tions. 

The lower Appellate Court, unless it is 
prepared to adopt the findings of fact in 
the Munsii’s Court, should come to an in- 
dependent finding upon all the evidence 
available, without regard to the findings of 
the majority of the arbitrators. 

‘ • Case remanikd. 




MADRAS HIGH COURT. 

Second Civil Appeal No. 1355 of 1911. 
September 21, 1915. 

Present: — Mr. Justice Sadasiva Aiyar and 

Ml. Justice Napier. 

SUPPAirA PATTAR alias SUPPAYYA 
IYER — Plaintiff— Appellant 
’ ' versus 

‘ DAWOOD HAJI AHMAD SAIT and 
others; — Defendants — Respondents. 

^ principal and agent— Agent horron-ing irithout 
authonty— Principal, Uahility of. 

Where a principal ha.s been benefited by the 
IhOney borrowed by an unauthorised agent from 
the plaintiff, either by the principal having received 
the money directly or by its having been spent in 
meeting bis legal liabilities, the principal is equitably 
bound to return to the plaintiff the said money to tl»c 
extent that l.o has derived benefit therefrom, [p. 763, 
col. I.] 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar at Calicut, in Appeal Suit No. 537 
of 1910, preferred against that of 
the Court of the District Munsif, Chow- 
ghat, in Original Suit No. 226 of 1909, on 
12th August 1914. 

PACTS. — The plaintiff sued to recover 
from the defendants Rs. 2,500 with future 
’mterest and costs. He alleged that the 
1st defendants brother and 2nd defendant’s 
father Cassim Haji Ahmad Sait ■ (deceased), 
who was a trader at Cochin,' carried' on 


trade at Kuttingal near Gurvayur, that at 
the latter place it was conducted through 
his agent Ibrahim who borrowed 

money from him (plaintiff) in cash and 
hundts, that he also made certain repay- 
ments, that the accounts in respect of all 
these were settled on the 3rd Bhanu 1083, 
that it was then found that the amount 
due to him (plaintiff) was Rs. 2,215^ 
that an agreement was then made between 
the plaintiff and the agent to repay the 
aforesaid amount with interest at 12 per 
cent, per annum and that the fact was 
evidenced by an account stated and signed 
by the agent, that Rs. 22 was alone paid 
towards the debt and that the defendants, 
who are the heirs and legal representatives 
of Cassim Haji Ahmad Sait, were therefore 
liable to pay the plaint amount with future 
interest and costs to the plaintiff* Tlie 
defendants contended that Ibrahim borrowed 
no money from the plaintiff for the purpose 
of Cassim Haji Ahmad Sait’s trade, that 
he possessed no power to do so, that the 
suit was the result of collusion between 
him and plaintiff and that they were liable 
to pay nothing to the plaintiff. 

The defendants 3id not seriously, di.spute 
that Ibrahim had borrowed money from 
the plaintiff and that the plaint amount 
was due by him to the plaintiff. The 
question was whether the defendants, as 
and repre.sentatives of the principal, CaSM'im 
Haji Ahmad Sait (deceased), are liable for 
the debt. That depended upon the construc- 
tion of the power-of-attorney evidenced 
by Exhibit I under which Ibrahim above 
mentioned was appointed the agent of 
Cassim Haji Ahmad Sait to conduct trade 
at Kuttingal. The aforesaid Exhibit ran 
as follows: — 

Know all men by these presents that I, 
Cassim Haji Ahmad, merchant, carrying on 
business at Cochin and elsewhere and resid- 
ing at Mattancheri in Cochin aforesaid, 
have made, ordained, constituted, nominat- 
ed and appointed and by these present.^ do 
make, ordain, constitute, nominate and 
appoint Ibrahim Haji Hassaiu of Cochin 
as my true and lawful attorney for me and 
in my name to carry on business as rice 
merchant at Chowghat in theV'Dish^et'^ of 
Malabar, ask, demand, sue, recover and 
receive of and from all person or persi iis 
whatsoever in Chowghat aforesaid ail sum 
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or SQms of money as are now due or may 
hereafter become due to me by w(^y of 
mortgages cr whatsoever other manner and 
upon payment thereof to grant in my 
name and behalf good and proper discharge 
in respect of such payment or upon non- 
payment in my name and behalf to sue 
such person or persons in any Court or 
Courts of Law and upon decree or upon 
compromise to execute such decrees or carry 
such compromise into effect and to grant in 
my name and behalf good and sufficient 
discharges for all moneys received through 
Court or otherwise. I also authorise my 
said attorney to appear and represent me 
in any Court or Courts as appellant, peti- 
tioner or respondent, counter-petitioner and 
also to do such other acts and things as 
may be required and necessary to do in 
respect of my affairs and business at Chow- 
ghat aforesaid and to appoint one or more 
attorneys under him for one Or all of the 
aforesaid purposes, ratifying and confirming 
all what my said attorney or his substitutes 
may do or cause to be done within the 
premises. In witness whereof I have hereun- 
to set ray hand at Cochin this 24th day 
of September 1906.” 

The District Munsif found that the pay- 
ments alleged by the plaintiff are true, that 
underthepower-of-attorney, tlieagent’s power 
cannot be held to have been limited in any 
way, that be had authority to borrow, that the 
hmdis obtained by the agent were in respect 
of moneys borrowed by him and that the 
principal has been benefited by these amounts. 
Relying on Article 10:1 in Bowstead on 
Agency that where by the wrongful un- 
authorised act of an agent, money or property 
of a third person comes to the bands of 
the principal nr is applied for bis benefit, 
the principal is liable jointly and severally 
with the agent to restore tlie amonnt or 
value of sucli money or property, he held 
that the principal was bound to the plaintiff. 
On appeal, the Subordinate Judge held that 
the authority should be found within tlie 
four coi'iiers of the power either in express 
terras or by neces-^ary implication, that the 
power was limited to sell rice and to recover 
outstandings ir. jespect of the same and not 
to contract ai y debts ; that ll.e agent obtain- 
ed huiidis frem the plaintiff and sent them 
to In's masterin lieu cf money, that the 


principal was not aware of the loan and 
that the amount borrowed by the agent was 
outside the ordinary course of his employ- 
ment and that it went in discharge of bis 
own liability to the principal. In the 
result he held that the agent Lad no au- 
thority, express or implied, to borrow. The 
Sub-Judge reversed the Munsif’s decree and" 
dismissed the plaintiff’s suit. 

Mr. S. Srinivasa 7//e«par, for the Appel-, 
lant. 

Mr. S. T. Srinivasagupalachariar, for the 

Respondents. 

JUDGMENT. — We are satisfied that the 
agent Ibrahim had no authority to borrow 
money for making remittances to his prin-. 
cipal. The only ground on which the plaint- 
iff could succeed is that, as decided in the 
English and Indian cases quoted by the 
appellant's learned Vakil, viz.^ Rtid v. 

(1), Bannatyne v. Maciver (2), 
Beversion luindand Insnrance Company Limited 
v. Maifton Cosivay Limited (3), Marsh v. 
Keating (4),7Zeram6a Chandra Pal Chowdhury 

Kasi Nath (5) and Qhasiram v. Baja Mohun 
Bikram Sha (6), where the principal has been 
benefited by the money borrowed by the 
unauthorised agent from the plaintiff, either 
by the principal having received the 
money directly or by its having been spent 
in meeting his legal liabilities, the principal 
is equitably bound to return to plaintiff 
the said money to the extent that he has 
derived benefit therefrom. Before dealing 
with this question of law in detail and 
before disposing of this appeal finally we 
think it advisable to call for definite find- 
ings on the following questions: — 

1. Were all or any of the sums men- 
tioned in the credit side of the account* 
Exhibit B, received by Cassim Haji, either 
as sent by hundi drawn in bis favour or 
as otherwise received by him or his servant 
Mustappa ? What is the total amount of 
the sums so received ? 

(1) (1894) 2 Q. B. D. 40; 10 H. 280; 63 L. J. Q. B. 451 

(2) (1906) 1 K. B. 103; 7o L. J. K. B. 120; 94 b. 
T. 160; 54 W. R. 293. 

(3) (1913) 1 K. B. 364; 82 L. J. K. B. 512 108 L. 
T. 87: 20 Manson 194; 67 S. J. 144. 

(4) (IS34) 1 Bing (n. c.) 198; 2 Cl. & P. 250; 8 BU. 
(n. s.) C51; 1 Scott. 5; 1 Mont. & Ayr. 692; 131 E. H. 
1094. 

(5) 1 C. L. J. 199. 

(0) 6 C. L. J. 639. 
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2, Whetber the plaintiff in dealing with 
Ibrahim intended to deal with him as Oassim’s 
agent or intended to hold Ibrahim himself 
independently liable on the dealings ? 

The finding will be submitted on the 
evidence on record within six weeks from 
the date of receipt of papers. Ten days 
will be allowed for filing objections. 

[The Subordinate Judge returned the 
Finding on the first issue that all sums 
mentioned on the credit side of Exhibit 
B except a sura of Rs. 2,500 and odd 
were received by Cassim and that they 
amounted to Rs. 49,000 and odd. The 
Sub-Judge also found that what had been 
remitted by the agent to the principal or 
had been otherwise recovered by him was 
less than the amount shown on the debit 
side of Exhibit B, *.e., the amount repaid 
by the agent to the plaintiff. On the 
2nd issue he found from the plaintiff’s 
accounts that the plaintiff was dealing with 
Ibrahim as agent of Cassim]. 

JUDGMENT.— We accept the findings 
and dismiss the second appeal with 
costs. 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenue Petition No. 45 of 1914-15 op 

Agra District. 

March 1, 1915. 

Present: — Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

KiDDHA— Defendant— Appellant 

versus 

NE KRAM— Plaintiff —Respondent. 

Agra Tenancy Act {U of 19Q\), f^s.U, 58— Cultiva- 
tion for a number of previous and subsequent years— 
Cultivation in intervening years, no proof of— Presump- 
— Ejectment. 

Where a person is found to be cultivating a certain 
land for a number of previous years and a number 
of subsequent years and there is no evidence that any 
other person cultivated the land in the intervening 
■years, the presumption is tliat the same person cul- 
tivated it throughout, [p. 765, col. 2.] 

Second appeal from the order of the 
Commissioner of the Agra Division, dated 
the 29th July 1914, reversing that of 
the Assistant Collector, 1st Class, Agra 
pistrict, in a case of ejectment. 


OASBS, 

JUDGMENT. 

Holms, S. li.~{Febmary 15, 1915.)— Th# 

cross-objection relates to two plots. Nos. 
2504/3408 and 2540/3406. AsregardsplotNo, 
2540/3406 the Assistant Collector has found 
that the respondent did not hold as a sub- 
tenant or tenant-in-chief in 1310 and 
his term commenced from 1311 and, therefore, 
he did not aciiuire occupancy rights. The 
Commissioners took somewhat the same 
view. I think both Courts have not come to 
the right conclusion on the only evidence 
produced by the zemindar^ the khasra entries. 
The entries show Kiddha recorded as sub- 
tenant in 1309 and Jugal Kishore as 
tenant-inchief: Jugal Kishore recorded 
as teuant-in-chief in 1310 FasU. without 
a sub-tenant, and Kiddha recorded as tenant- 
in-chief from 1311 FasU onwards. Both 
Courts have held that Jugal Kishore was 
never a tenant at all. The result is, there- 
fore, that we find Kiddha was tenant-in-chief 
in 1309 FasU. As regards 1310 FasU there 
is no entry in the patwarPs papers, as to who 
cultivated, which can be relied on, whereas 
Kiddha is shown as cultivating from 1311 
onwards. On these facts the inference 
which could be drawn is that Kiddha never 
gave up his cultivation in 1310 and has 
acquired rights of occupancy. 

As regards No. 2504/3408, the cross-objec- 
tor’s present contention is that this number 
was amalgamated with -plot No. 2529/5. 
The evidence which 1 have allowed- to be 
adduced consists of an extract from the 
khasra of 1309 FasU, which shows these 
plots as amalgamated and shows the total 
area, 13 hiswas, as cultivated, and the 
pattvarPs statement which shows that they 
were amalgamated in 132 i FasU. The 
zemindar, however, should have an oppor- 
tunity of rebutting, if he wishes, this fresh 
evidence which should have been produced 
before the Court of first instance. I have 
allowed the tenant to put in fresh evidence, 
as the entry regarding No. 2504/3408 in the 
khasra abstracts is not clear in itself 
and the lower Court should have cleared this 
up. 

1 would, therefore, set aside the order of the 
lower Courts as regards plot No. 2540/3406 
and dismiss the suit for ejectment in 
respect oF this plot, and remand the case 
for a finding on the following issue; 
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Was plot No, 2504/3408 amalgamated 
with No, 2529/o in the last twelve years ?”, 
fresh evidence on this point being produced if 
necessary . Objections within ten days of date 
of'h.^ding. No fresh date to be fixed unless 
objections are 61ed. Cross-objector will 
pay costs in any case. 

Campbell, J. M.— I concur. 

Order set aside; Case remanded. 


COURT OF THE BOARD OP REVENUPl 
UNITED PROVINCES. 

Revenue Petition No. 3 op 1914-15 of 
Bara Banki District. 

February 11, 1915. 

Present: — Mr. Campbell, J. M. 

GHULAM ABBAS— Defendant — 

Appellam’ 

versus 

Chandhri FIDA HUSSAIN and others 
— Plaintipps—Ruspondents. 

Aijra Tenancy Act (Hof IfiOlJ, s. lijH—Morfgayec 
of rent-free liohliny—Ah-'<'>lnte hani^fcrtr. 

A mortgugco of u rent-free liuUliiig is not an 
al)i=()tute triiiif'ferer and lie cannot, tlierefore, bo 
considered to be a '.■'iiccessor’ In tlic grantee withui 
tlie meaning of section 158 of ilie Tenancy Act. 


Second appeal from tlie order of the Com- 
missioner, Fyzabad Division, dated the 
28th August 1914, reversing that of the 
Assistant Colbctor, Bara Banki, in !i 
case of resumption. 

JUDGMENT. — I see no reason to interfere 
with tlie Commissioner’s order. I agree with 
him that there has been no absolute transfer 
of appellants’ rent-free holding to the mort- 
gagee, and, therefore, he cannot claim to 
be a successor to the holding. I also 
agree with him in liis tinding that appel- 
lants are only the secnml in sii^’cession to 
their father, and cannot I'laim under-pro- 
prietary rights in their part of the hoiding, 
and think that his solution of the dilh- 
culty of giving Barkat Ali his one-tliird 
as under-proprietor is an eipiitable one. 

There is no evidence that defendant's 
ancestor aciiuired tlie land for valiuble 
consideration. 

1, therefore, upliold the Commissioner’.; 
order and dismiss this appeal with costs. 

Apiyal dismisseJ. 


NASARAT KHAN tl. AlANULLA. 

CALCUTTA HIGH COURT. 

Appeal from Appellate. Decree No. 69 

OP 1914. 

fJanuary 19, 1916. 

Present: — Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft, 

NASARAT KHAN— Plaintiff- 

Appellant 

versus 

Sheik MANULLA and otubks— 

Defendants — Respondents. 

Cu’i7 Procedure Code {Act V of lfH)8d, (.1. XVUt it,. 
2,3— Suit dismissed for default — Decree 0 rawn up — 
Appeal, ihainfaiuabilily of. 

In disposing of a suit a Muiisif passed the following 
order: “The plaintiff’s Pleader says that he and his 
client would retire from the case as the plaintiff 
lias no witness to-day, so the case is dismissed for 
default”. A decree was, however, drawn up in the 
case: 

Meld, that the order was an ovder under Order 
X\ 11, rule 2, and was not appealable, [p. 767, col. J.] 

Appeal against the decree of the Sub- 
ordinate Judge, Myraensingh, dated the 
23rd July 1913, affirming that of the Munsif, 

ord Court, Kishoregunj, dated the 22nd of 
Augmst 1912. 

FACTS of the case appear from the judg- 
ment. 

Babu Gopal Chandra Bos, for the Appel- 
lant.— The Munsif, though he said in his 
order the case is dismissed for default, signed 
a decree which was drawn up in h'is office. 
So the order must be treated as an order 
under Order XVII, rule 3. If the decree bad 
not been made then we would not have appeal- 
ed at all. Rightly or wrongly the decree was 
made and we had the right to appeal against 
the decree. Section 96 of the Civil Procedure 
Code gives a right to appeal against any 
decree. Even assjming that the decree was 
drawn up througli mistake or oversight, the 
plaintltf ought not to suffer for that. So 
long as the decree was on the record, the 
plaintiff liad no duty to consider whether it 
ougiit not to liave been made. Again, the 
previous adjournment was at the instance 
of a party and not at the instance of the 
Court, therefore, tlie order of the Munsif 
luusL be lield to be an order undn* rule 3 
f.l Order X\ II, Civil Procedure Code [vide 
E'Vit’-U'i V. .Iihnn Mohan looj (1)]. 

< )ii t lie lace of it it is a decree and, therefore, 
there was a riglit to appeal against it. 
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Mr. A. K. Fazlul Eag, for the Bespond- 
ents.— The so-called decree could not he a 
decree, it does not fall within the definition 
of a decree. 

[D. Chatterjeb, J. — But the framing of the 
decree in this case misled the plaintiff.] 

The plaintiff desired to he misled and, 
therefore, he allowed himself to be misled 
wilfully. He might have drawn the atten- 
tion of the Court to this fact, his Pleader 
could have represented to the 'Munsif that 
no decree need be drawn up in the case. 
If he had any good case and evidence to 
prove it he would have asked for review, 
instead of running to the Appellate Court. 

Babu Gopal Chandra Das^ for the Appellant, 
replied. 

JUDGMRN'T. — In this case the plaintiff 
applied for time for the production of 
certain documents and witnesses. His 
application was rejected, upon which his 
Pleader said that he and his client would 
retire from the case and the order of the 
Munsif was; “The plaintiff’s Pleader says 
that he and his client would retire from 
the case as the plaintiff has no witne.sses 
to-day, so the case is dismissed for default . 
The Munsif evidently meant to pass this 
order under Order XVIl, rule 2. If he 
had meant to proceed under rule 3 of the 
said Order, he would have proceeded to 
decide the case upon the evidence that 
was on the record. But although he expressly 
dismissed the suit for default, his office 
drew up the decree in regular form as if 
the case was decided in the presence of 
both the parties. Against that decree there 
was an appeal to the Subordinate Judge, 
who held that no decree could have been 
framed and that it was a mistake of the 
office to frame one. He, therefore, did not 
entertain the appeal. We think that the 
learned Subordinate Judge is right in the 
view that he takes. We take it that the 
order of the Munsif was under Order XV^II, 
rule 2. In this case, if the order had been 
made as one under rule 2 of Order XVII, 
the appellant would have had an opportunity 
of applying under Order IX for re-hearing 
of the case. The appellant says that the 
drawing up of the decree misled him and 
that he could not make this application 
in the face of the decree which was in 
existence. That may or may not he. 
This is a matter with regard to which 


we do not express any opinion. The 
appellant had his remedy under Order IX 
and if an application is 'now made, the 
Court will consider whether he is entitled 
to proceed with the application now and 
whether he was really misled. 

Ill this view of the case, we dismiss the 
appeal with costs. 

Appeal dismissed. 


COURT OF THE BOARD OP REVENUE 
UNITED PROVINCES. J 

Revenue Petition No. 9 oe 1912-13 op 

Meerut District. 

March 17, 1914. 

Present: — Mr. Baillie, S. M., and 
Mr. Tweedy, J. M. 

CHURA MAL— Dependant— Appellant 

JIT SINGH AND otuers— Plaintipps — 

Respondents. 

Agra Tenancy Act (II of 1900, s. 22~Su,ccesshn — 
Last male occupancy tenant dying hefore 1901 — 
— Daughter, succession hy— Adoption hy dauyhter — 
Adopted 5on, right of—N.-W. P. Rent Act {XII of i8Sl). 

Tbe last male owner of an occupancy holding 
died while Act XII of 18SI was in force and wag 
succeeded by his daugliter wlio ailopted u son while 
Act XII of 1881 was still in force. This adopted son, 
however, did not share in cultivation with his 
maternal gi-andfather: 

Held, that tlic adopted son having aci|uircd a 
right of succession under Act XII of 1881 could not 
lose that right by the passing of the Tenancy Act 
of 1901 inasmuch as section 2 of the latter Act 
])rescrved such a right, [p- <68, col. 1.] 

Second appeal from the order of the Com- 
missioner of the Meerut Division, dated the 
13th March 1913, confirming tliat of 
the Collector of Meerut, in a case of 
correction of jamahandi. 

JUDGMENT. 

Baillie, S. M.— (Marc/i 5, 19lA.)— The 

facts rejecting irrelevant matter are as 
follows; 

Mnsammat Sarupi was in possession with 
a Hindu daughter’s rights of an occupancy 
holding which formerly belonged to her 
father, who died when Act XII wa.s in force. 
Appellant is the adopted son of Sarupi, 
About the fact of adoption, there is no 
manner of doubt and neither of the lower 
Courts appear to have considered the fact 
of adoption to be in any way doubtful. 
Tbe Commissioner he'd that appellant could 


?68 


INDIAN CASES. 


- tiSie 


BODHI SINGH r. MOHAN SINOU. 

'■no# succeed to his mother’s rights, as it 
was a life-interest, and that he could not 
succeed to his grandfather’s rights as he 
did not share in the cultivation with him. 
It appears, however, that appellant was 
adopted while Act XU was still in force 
^and that he had under Act XII a right of 
succession. It was held by both the Mem- 
hers of the Board in Earbans y, Bishamhar 
Singh, Petition No. 10 of 1911-12, that 
a person who had under Act XII a right 
of succession did not 1-se that right 
owing to the fact that the Tenancy Act 
provided that a daughter’s son should only 
take if he co-shared in cultivation with the 
previous tenant. It was considered that 
section 2 of the Tenancy Act preserved all 
rights acquired under the Rent Act and 
that this right of succession was thereby 
maintained. These principles apply in the 
present case also. 

1 would allow this appeal, cancel the 
orders of the lower Courts and direct record 
of appellant as occupancy tenant. 

Costs on respondents throughout. Pleader’s 
fee Rs, 15. 

Twebdy, J. M. — I concur. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 995 of 1912. 

June 12, 1915. 

Fresent', — Mr. Justice Rattigan and 
Mr. Justice Leslie Jones. 

BUDHI SINGH and otheus ■ Defenlants — 

Appellants 


versus 

MOHAN SINGH and OTHERS - Plaintiffs— 

RLSl'ONDENrs. 

rights of—] Hlagc, mdurc of — 

A mortg.'if'or who was a mcmliL'r of a vilhiiro pr". 
prietary body died leuviiij^ no direct licir of lii.s 
owu. The pluintiff:5 wlio were of the same trihe 
and as the mortgagor sued us ineiiilicrs of tlie 
village proprietary body to redeem lauds belonging 
to the mortgagor. The village was, however, found 
to be homogeneous and did not eunsist of a iiumlnM 
of proprietors of different tribes, religions and 
cHBtes. The mortgagees though distantly" related (u 
the mortgagor were not proprietors in the villairc: 

HeU, that the mortgjigees had no right to succeed 
and that the plaintiffs were entitled to redeem Ti) 
^68, cul. 2; p. 709, col. 1 J 



Wazira v. Mangal, 10 lad. Gas. 291; 3 P. W. R. 1011 
Rev.; 188 P. L. R. 1911; 2 P. R. 1911 Rev,, referred fco. 

Second appeal from jthe decree jpf the Divi* 
sional Judge, Ambala, dated the 23rd March 
1912, reversing that of the District Judge, 
Simla, dated the 1st February 1912, dismiss- 
ing the suit. 

Mr. Badar-ud-din Kureshif for the Appel- 
lants. 

Mr. Muhammad Bafi, for the Respondents. 

A 

JUDGMENT.-The facts of this case are 
stated fully and clearly in the judgment 
of the Divisional Judge and need not be 
repeated. After arguments had concluded 
at the hearing before us on the 18th and 
19th May last, the learned Counsel for the 
appellants and the respondents suggested the 
possibility of a compromise being arrived 
at, and in order to enable the parties to come 
to an amicable settlement we deferred giving 
judgment upon the appeal. We are now 
informed that the parties are unable to effect 
a settlement and, therefore, proceed to 
dispose of the appeal. 

In our opinion plaintiffs, as members of 
the proprietary body, are entitled to the 
land which originally belonged to Ram Singh 
who died on the 29th of August 1899, leaving 
no direct heir of his own. It is to be remem- 
bered that the plaintiffs were brought into 
the village by Ram Singh’s ancestors at 
an early date after its foundation and that 
they are of the same got and tribe as Dhanni 
Ram, the original founder. It seems to us 
that the only claimants to Ram Singh’s 
land whose right can legally be recognized 
are (1) Government; if it claims to 
succeed by right of escheat; and (2) the pro- 
prietary body of the village, provided that 
the village is homogeneous and does not con- 
sist of a number of proprietors of different 
tribes, religions and castes. In the present 
case Government has put forward no claim to 
the property and the village is of the 
homogeneous type. We cannot seethatdefend- 
ant.s, who after all are mere mortgagees of 
Ram Singli's property, have any claim to 
succeed thereto, though it may be that they 
are distantly related to Ram Singh. 
Admittedly they are not proprietors in the 
village and tlieir relationship, if it exists at 
all, is remote. Of course it is for plaintiffs 
wiu sjck to releem the property 
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prove , that they are entitled to 
succeed to it, and their claim cannot be 
decreed simply and solely because defendants 
have no right to succeed. We agree, how- 
ever, with the Divisional Judge that plaintiffs 
have established their right of succession, 
and in this connection we would refer to a 
very elaborate and full discussion of the 
rights of the proprietary body to succeed in 
cases of this kind in Waziray, llangal (1). 
We accordingly dismiss this appeal with 
costs. 

Appeal dismissed. 

(1) 10 Ind. Cas. 294; 2 P. R. 1911 Rev.; 3 P. W. 
R. 1911 Rev.; IfcS P. L. R. 1911, 


COURT OF THE BOARD OF REVENGE. 

UNITED PROVINCES. 

Revenue Petition No. 2 of 1914-15 of 

Fyzarad District. 

January 9, 1915. 

Present:— Mr. Holms, S. M. 

Paja Syed ABU JAPAR— Plaintiff — 

Appellant 

versus 

SAT NARAIN GOSHAIN — Defendant — 

Respondent. 

Oudh Rent Act (XXI[ofl88Q),s. 107 — Rent-free land 
—Grove, plantation of— Resumption— Period for uhich 
land remains under grove, if excluded. 

When a man, originally a rent-free grantee, plants 
a grove in the land, the period under which tlic 
laud remains under grove is not to be excluded from 
the fifty years’ period in section 1L7H of the Uudli 
Rent Act. 

Appeal from the order of the Com- 
missioner of the Fyzabad Division, dated 
the 2].sl July 1914, confirming that of the 
Collector of Fyzabad, in a case of re- 
sumption. 

Syed AU Muhammad^ for the Appellant. 

Babu Pam Saran Sinhaf for the Respondent. 

JUDGMENT. — The grounds of appeal 
are very vaguely drafted. Two points are 
urged in appeal. First, that there is no 
evidence to support the conclusion that the 
land was held rent free for fifty years and 
by two successors. Even excluding the 
sanad, I find there is such evidence. This 
is not an appeal on the facts, and, unless 
there is clearly no evidence to support the 
finding, the Board would not interfere in 
third appeal. The other point raised is that, 
as the land was under grove for a long 
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period, this period should be excluded from 
the calculation. This ground was not 
clearly put forward in the grounds before 
the Commissioner nor in the present grounds 
before the Board, but I have looked into it. 
At the first Regular Settlement, the 
column of tenant is blank as regards old 
No. 103, and the trees in it are recorded in 
the po.ssession of the re.spondent’s father. The 
present respondentgot a decree in 1883 forpos- 
session of the old No. 101 against Kulhal 
Singh, who i.s recorded as in the possession of 
trees in it at the first Regular Settlement. 
The claim was for possession on the basis of 
inuafi when Kulhal Singh compromised the 
suit, the inference being that he admitted 
the present respondent’s title. The oral 
evidence goes to show that tlie land was 
originally given rent free and that the grove 
was planted on it after this. When a man, 
originally a rent free grantee, plants a grove 
in the land, tliere seems to me no reason 
why the period under which the land was 
under grove should be excluded from the 
50 years’ period in section 107H. The case 
of land being given originally for a grove to 
be planted on it is different. I dismiss the 
appeal with costs. 

Appejl dismissed, 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 30 

uF 1914. 

Civil Revision Petition No. 174 of 1914. 

April 15, 1915. 

Present:~X[r. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

SIVASAMBA IYER - Plaintiff- 
Petitioner -Appellant 

cersus 

KUPPAN SAMBAN and uruERS — 
Defendants — Respondents. 

C'tn7 Piomiftce Code (Act V of 1908j, 47, 0. XXf, 

rr. 100, 103, scope of— Execution proceedings— Delicenj 
in execution of decree, gueslion us to— Defendant 
against whom no relief granted, if a party-Civil 
Procedure Code (Act XIV of 1882^, ». 244. 

A question arising between a decree-holder ami 
a defendant against whom no relief was granted 
relating to the propriety of a delivery in execution, 
is a question arising under section 47 of the Civil 
Procedure Code, 1908, and an order de''idiii'r such 
question is appealaMe. [p. 771, col. 1], 
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-Vamtudiri v. Ktinchu Achan, 30 M, 
^ o T* 16 M. L, J. 433, distiDguished. 

ection 47 of the Civil Procedure Code, 1908, is 
comprehensive, and the fact that an alternative 
proce ure by suit, instead of appeal, is provided in 

uertam circumstances, cannot affect its character. 
Lp. 771, col. I.J 

t" V. Yusuf Sahib, 28 M. 

fm/7 Yn V. KataRoghu. 

followed ‘ 

Civil miscellaneons second appeal against 
the order and petition for the revi- 
Sion of the decree of the Court of the 


FACTS of the case appear from the 

following judgment of the lower Appellate 
Court; — 

This is an appeal from an order of the 
District Munsif of Tiruvalur by which 
the claim of the appellants to items Nos. 7 9 
11 and 12 was disallowed. The appel- 
lants were defendants Nos. 6 to 8 in Original 
Suit No. 419 of 1909. The respondent was 
the plaintiff in Original Suit No. 419 of 1909, 
which was a suit on a mortgage in favour 
of the plaintifF. There were 13 defendants 
in that suit, of whom several including 
the present appellants were exonerated. The 
plaintiff executed the mortgage decree and 
in executing it purchased the hypothecated 
properties. The appellants stated that they 
were owners of items Nos. 7, 9,11 and 12, 
and not the mortgagor, and wanted that 
the delivery of the plaintiff should be set 
aside. The Di.strict Munsif dismissed their 
petition. Defendants Nos, G to 8 have 
preferred this appeal against that order. 

2. The appellants are ignorant Fanahs. 
The plaintiff is an intelligent Brahmin. 
When the plaintiff filed Original Suit No. 
419 of 1909 on the mortgage-bund in his 
favour he made the mortgagor as well as 
the persons in possession of the hypothecated 
properties parties to that suit. As the 
appellants did not claim any right to the 
properties in their possession through the 
mortgagor but set up an independent title to 
the properties, they were exonerated. It 
was not necessary for them to prove tlieir 
right to the properties in Original Suit 
No. 419 of 1909. The District Munsif 
seems to think that they should have 
proved their right to the properties in 
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Original Suit No. 419 of 1909., They 
have had no opportunity of contesting 
that suit as they were exonerated. In 
any case it was the duty of the plaintiff 
to prove that the hypothecated properties 
belonged to the mortgagor. 

3. The petition put in by defendants 
Nos. 6 to 8 was adjourned several times 
in order that both parties might adduce 
their evidence. The plaintiff did not choose 
to adduce any evidence either oral or 
documentary. The appellants filed some 
registered documents, Exhibit B series, and 
examined some witnesses. They have 
proved by means of this document that 
they are entitled to the items claimed 
by them. Exhibits B, B-1 and B-2 refer to 
items Nos. 11 and 12. Exhibit B is a 
sale-deed executed in »1871 by the 
original owner to Narayana Iyer, who sold 
items Nos. 11 and 12 to the vendor of 
the defendants Nos. 6 to 8. Exhibit B 
was executed in 1883 in favour of the 
vendor and Exhibit B-2 was executed in 
1888 in favour of the appellants. There 
can be no doubt that they are entitled 
to items Nos. U and 12. 

4 Items NoS, 1 to 9 are referred to in 
Exhibit B-3 which was executed in 1897 
in favour of appellants by Ramasami Iyer. 
There is a ..slight mistake about the 
survey letter N, item No. 9, but the names 
and survey Nos. of items Nos. 7 and 9 
are correctly mentioned in Exhibit B-3. 
The plaintiff who did not attempt to adduce 
any evidence in the lower Court states that 
Ramasami Iyer, the vendor of the appellants, 
sold in 1897 what his father Hyatheswara 
Iyer had sold to the plaintiff’s mortgagor more 
than 30 years ago. The plaintiff wants 
some registered document purporting to 
have been executed by Hyatheswara Iyer 
to be renewed now. But I refuse to receive 
it. The plaintiff had several opportunities 
of proving that document in the lower Court 
but he did not do so. There is no guarantee 
that the yrd share sold by Hyatheswara 
Iyer to the plaintiff’s mortgagor was the 
identical :lrd share sold by his son Rama- 
sami Iyer to the appellants. 

The appeal is allowed and the application 
for execution dismissed.” 

The present appeal is against the order 
of the Subordinate Judge. 
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Mr. G. S. Eamachandra AiyaVj for the 
Appellant.— The order of the District Munsif 
was not one passed under section 47 of the 
Code of Civil Procedure and no appeal lay to 
the lower Court. The respondents were not 
judgment-debtors, having been exonerated 
from the liability; and the order was within 
Order XXF, rule 101, and no appeal lay to 
the lower Court. 

Mr. T, Narasimha Atyangarj for the Re- 
spondents, was not called upon. 

JUnGMENT. - It is argued, that 

the lower Appellate Court’s decision, dissent- 
ing from that of the District Munsif in 
favour of the respondents-defendants, cannot 
be sustained, because no appeal lay to it. 
The question was between parties to the 
decree under execution, though against 
defendants no relief had been granted, and 
related to the propriety of a delivery. It, 
therefore, in our opinion was one for 
disposal under section 47 of the Code of 
Civil Procedure. Jntkavedan Namhudiri v. 
Kunchu Achan (1), relied on by plaintiff, 
decided only that a dispute between such 
parties could be dealt with by enquiry under 

section 331 of the Code of Civil Procedure 
and a subsequent suit, not that the procedure 
under section 244 of the Code of Civil 
Procedure was not a legitimate alternative, 
the headnote to that effect being inaccurate. 
The question is, in our opinion, concluded by 
Vibudhapriya Tirtliaswami v. Yusuf iSahib 
(2), which was followed in Sorabji Coovarji 
V. Kala Raghunath (3) and which is consis- 
tent with the course of decisions in this 
Presidency. Section 47, we must hold, is 
comprehensive and the fact that an alternative 
procedure by suit, instead of appeal, is 
provided in certain circumstances cannot 
affect its character. We, therefore, disallow 
this contention. 

Next, it is argued that the District Munsif 
erred in allowing the defendants to include 
two items in their petition by an amendment, 
which would ordinarily have been out of 
time. The objection was not taken in the 
lower Appellate Court and we have not been 
provided with any materials for a considera- 
tion of the facts on which the District 
Munsif proceeded. The objection fails. 

On the merits, the lower Appellate Court’s 

(1) 30 M. 72; 2 L. T. 34; 16 M. L. J. 433. 

(2) 28 M. 380; ISir.L.J. 202. 

(3) 12 Ind. Cas. 911; 36 B. 156; 13 Bom. L. R. 1193. 


findings are clear and sufficient, and we have 
not been shown that the plaintiff was in 
any way prevented from adducing evidence 
before the District Munsif. The apiieal 
against appellate order and the civil revision 
petition fail and are dismissed with costs of 
the appeal only. 

Both Appeal and Petition dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 60 of 1915. 

January 11, 1916. 

Present : — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Tudball. 

BISHESHAR, AHIR-Plaintiff- 

Appellant 

versus 

DUKHRAN AHIR— Defendant- 

Respondent. 

Agra Tenancy Act (U of 1900, s. 22— N. W. P. 
Rent Act (XII of 1880, ® — Occupancy holding — 
Succession opening before operation of Agra Tenancy 
Act—Danghlers, succession by — Female estate— Death 
of daughter after operation of Act— Daughter's son, right 
of— Hindu Law. 

K, a Hindu occupancy tenant, died while tho Rent 
Act of 1881 was in force leaving behind two daughters 
J) and S. D died 14 years before the suit w’as insti- 
tuted leaving plaintiff as her sou; S died iu 1913 leav- 
ing defendant as her son: 

Held, that the succession was governed by the 
ordinary Hindu Law end that on the deatli of S both 
her son and that of her predeceased sister D wei*e 
entitled to equally succeed to the occupancy holding 
of K. [p. 773, col. 2.] ' 

There is nothing beyond the ordinary estate of a 
Hindu female iu the Agra Tenancy Act, which en- 
larges the estate in an occupancy holding of a Hindu 
female in possession at the time the Act was passed, 
[p. 772, col. 2.] 

Letters Patent Appeal against the decision 
of Mr. Justice Rafique, in Second Appeal No. 
884 of 1914, decided on the 4th of June 1915. 

FACTS appear clearly from the following 
judgment of Rafique, J., appealed against 

The dispute between the parties to 
this appeal relates to succession to an 
occupancy holding. It appears that one 
Katwaru originally held the land in suit as 
occupancy tenant. He died more than twenty- 
four years ago, leaving him surviving two 
daughters, namely, Musammat Dilasi and 
Musammat Sumitra, Musammat Dilasi died 
about fourteen years ago and Musammat 
Sumitra died on the lltb of September 1913, 
The defendant- appellant is the son of Musam- 
mat Sumitra. The plaintiffs are the son 
and grand.son of Musammat Dilasi. They 
instituted the suit out of which this appeal 
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has arisen in the Court of the Additional 
Mnnsif of Azamgarh for the recovery of joint 
possession over this occupancy holding. They 
alleged that they were entitled to one-half 
of the holding as they were descended from 
Musammaf Dilasi, one of the daughters of 

iu P*ea in defence was 

that the provisions of Act II of li*0i relating 

to succession to an occupancy holding barred 

the claim. The learned Munsif decreed the 

claim in favour of plaintiff No. 1 but dis- 

missed the claim of plaintiff No. 2 The 

decree of the learned Munsif was upheld by 

the lower Appellate Court. Both the Courts 
proceeded on the ruling in the case of Dulan 

y. Mulchand (1). In appeal to this Court it 

IS contended that the present case is distin- 
guishable from the case relied upon by the 
lower Courts inasmuch as the right of succes- 
sion accrued to Bisheshar. the successful plain- 
tiff, after the passing of Act II of 1901. 
Under the said Act a daughter’s son can only 
succeed if he has been joint in the cultiva- 
tion of the holding with his maternal grand- 
father at the time of the latter’s death. -Bi- 
sheshar did not base his claim on tlie allega- 
tion that he was joint in cultivation with his 
maternal grandfather. He based his claim 
on the Hindu Law of succession and he can- 
not, therefore, succeed in his claim. In 
support of this contention the learned Counsel 
for the appellant relies upon the case of 
Musarnmai Snmui v. Jagcshar (2). For the 
plaintiff-respondent tlie contention is that he 
had acquired some interest in the succession 
to his maternal grandfather at the time of 
tlie latter’s death, because he could have 
questioned an alienation by Iiis mother or bis 
aunt or both if any had bee?i made. As he 
liad acquired an interest in the succession 
prior to the passing tif Act II of HHJI the 
provisions of that Act do not apply to him. 
i think that this appeal must prevail. The 
plaintiff-respondent acquired his right to 
succeed on the death of his aunt Mummmat 
Sumitra on the 11th of September 1913, that 
is, after the passing of Act II of 1901. The 

right of the plaintiff-respondent to question 
an alienation, if any, made by bis mother oi* 
his aunt is not the same thing as a right of 
succession. The claim of tiie plaintiff-rc- 

(1) 5 Iml. CVs. 384; 32 A. 314; 7 A.L. J. 293. 

(2) 20 Iiid. Cus. 7. 


spondent must, therefore, fail in view of the 
provisions of section 22 of Act H of 1901. 
The fame provisions, of course, would defeat , 
the title of the defendant-appellant also if 
the remindor chose to enforce them against 
him, but that is not at present the question 
for determination. I allow the appeal, reverse 
the decree of both the Courts below and dis- 
miss the claim of the plaintiff-respondent 
with costs in all Courts.” 

Mr. Iqbal Ahmed^ for the Appellant. 

Mr. P, L. Banerji, for the Respondent. 

JIIDGMENT.-This appeal relates to a 
suit in which the plaintiffs claimed a half 
share in an occupancy holding. The facts 
are very simple and undisputed. Katwaru 
was the tenant of the occupancy holding. 
He died many years ago before the Agra 
Tenancy Act came into force, leaving two 
daughters }hisavimat Dilasi and Musammat 
Sumitra. Musammat Dilasi died about J4 
years before the suit was instituted, leaving 
her surviving her sister Musammat Sumitra 
who died on the 11th of September 1913. 
The plaintiffs are the son and grandson 
of Musammat Dilasi and the defendant is 
the son of Musammat Sumitra. It is admit- 
ted that on the death of Katwaru his two 
daughters became entitled to possession of 
the property as Hindu females. According 
to the provisions of the Rent Act of 1881 
an occupancy holding (subject to certain 
qualifications) descended “as land’’. It is 
admitted that if the Agra Tenancy Act bad 
never been passed, the plaintiff No. 1 would be 
entitled to succeed in the present suit. 
Section 22 of the Agra Tenancy Act provides 
that when an occupancy tenant dies, his 
interest shall devolve as therein provided. 
If we regard Musammat Sumitra as the 
occupancy tenant” within the meaning of 
section 22 of the Tenancy Act, the plaintiff’s 
title fails. It seems to us that we cannot 
regard Musammat Sumitra as the full 
occupancy tenant. When she and her 
sister succeeded, they succeeded merely as 
Hindu ladies. There is nothing beyond 
the ordinary estate of a Hindu female in 
tlie Agra Tenancy Act, which enlarges the 
estatu in an occupancy bolding of a Hindu 
female in passessiun at the lime the Act 
was passed. If the Act has not provided 
fur the devolution of the interest in an 
occupancy hclding where it was at tb? 
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passing of the Act in the possession of a 
Hindu female as such, we think that we 
ought to go to the ordinary Hindu Law 
to ascertain the rights of the parties in a 
case like the present. There has, no doubt, 
been some conflict of views upon the point. 
The important matter is to have a definite 
ruling one way or the other. The cases, 
as time goes on, in which the question will 
arise, must become fewer and fewer. It 
is said that the Board of Revenue have 
taken a decided view that a female Hindu 
is the full occupancy tenant within the 
meaning of section 22 and the case of Bahn 
Banddhar v. Musammat Rajwanita (3) is relied 
upon. In that case, no doubt, the view contend- 
ed for seems to have been taken, and the Mem- 
bers of the Board seem to have considered 
that upon the death of a Hindu widow all 
occupancy rights ceased to exist and were 
extinguished. In another case before the 
Board of Revenue, Sital Prasad v. Bishcn 
Dat (4), quite a contrary view appears to 
have been taken by the Board. This case 
was decided on August 22, 1912. In that 
case one Rahman had been the occupancy 
tenant. On his death prior to the passing 
of the present Agra Tenancy Act his widow 
Musammat Niraini became entitled to pos- 
session. She died after the new Act came 
into force, leaving two daughters and a 
daughter’s son. The Senior Member of the 
Board of Revenue stated in the clearest 
way possible, that upon the death of the 
widow, who had only been in possession 
for her life, her daughters became entitled 
and were then the occupancy tenants. On 
behalf of the appellants the following cases 
were relied upon: Deoki Bai v. Musammat 
Parboti ( 5 ); Nathu v. GokaJta (6); PnJari v. 
Mulckand (1). The two first mentioned eases 
are, no doubt, clearly distinguishable and 
the question which we have to decide in 
the present case was not decided. In Dnlari v. 
Mulckand (1) there was the distinction which 
had been pointed out by the learned Judge 
of this Court, that the plaintiff’s right liad 
already accrued to her before the present 


f3) Selected Decision No. 3 of J907. 

(4) 30 Ind. Pas. 804. 

(5) 23 Ind. Cas. 100. 

(C) 30 Ind. Cas 215; 13 A. L. I 94?; 37 A. 658. 


Act came into operation, and her rights 
were only postponed by reason of the fact 
that she was rich while her sister was 
poor. We think that the decisions of the 
Courts below were correct find ought to be 
restored. We accordingly allow the appeal, 
set aside the decree of this Court and 
restore the decree of the lower Appellate 
Court, and we direct that the parties do 
pay their own costs in this Court. 

Appeal allowed. 


COURT OP THB BOARD OF REVENUE, 

UNITED PROVINCES. 

Revi-inpr Petition No. 4 of 1913-14 ok 

Gonda District. 

June 16, 1915. 

Present: — Mr. Holms, S, M. 

GUR PRASAD and otber.s-Api'Ellanis 

versus 

RAM GOBIND and others - Respondents. 

If. P. Land Revenue Act (lllof 1901), 109 (2) — 

PaiiUinn of under-propriefanj inahal -CowpJcOj^.'jjj 
iiuponsible, ifbarto paiiitloii. 

Till' partition of an imdei-.proprietary mahal can- 
not he refused on the ground that the partition 
cannot be made compact. Tlie only conditions that 
must bo fulfilled are laid down in ’section 109 (2) of 
the Land Ucvenuo Act, which applies to under- 
proprietary mahah as well, [p. 774, col. 1.] 

Reference made by the Coramis.sioner, 
Fyzabad Division, in a case of partition. 

JUDGMENT. — Read the Deputy Com- 
missioner’s report of the 4th March 1915. 
Tins is an under- proprietary (sub-settled) 
mahal of 840 acres paying an under-pro- 
prietary rent of Rs. 2,008-8-0, of which 
perfect partition has been applied for un- 
der section 138 (1) of the Land Revenue 
Act. The partition is under that section 
to be carried out according to the provi- 
sions of Chapter VII. so far as they are 
applicable. I should bt inclined to read 
section 109 (2) thus : — 

“No under-proprietary mahal shall be 
formed by perfect partition unless the area 
thereof is at least 100 acres, or unless, if the 
area is less than 100 acres, the under- pro- 
prietary rent thereof is at least Rs. 100.” 
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If this interpretation is adopted, the 12 
mahals which it is proposed to form, as 
stated by the Deputy Commissioner in his 
order of the 22nd December 1913, fulfill 
the necessary conditions. The Deputy Com- 
missioner, in his original reference submit- 
ted through the Commissioner, asked for 
the sanction of the Board to the partition 
being disallowed solely on the ground of in- 
compactness. Apparently, a compact parti- 
tion is not possible and the partition should 
not be disallowed on this ground. The 
Deputy Commissioner, however, now points 
out that in the partition proceedings drawn 
up the provisions of section 123 have not 
been complied with. These provisions, how- 
ever, only apply to an imperfect partition, 
and in the present case only apply to the 
creation of pattis within the new mahak. 
Apparently, however, the partition proceed- 
ing has been drawn up on a wrong basis and 
the existing imperfect partition into thoks 
has been disregarded, and the provisions 
of section 125 have not been given effect 
to. The Deputy Commissioner will now 
pass necessary orders for the amendment 
of the partition proceedings and the record 

may be returned. 

Reference allowed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Dechee No. 3695 

OF 1913. 

January 31, 1916. 

Present:— Ur. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 

ANANUA KUMAR BHATTACHARJER— 

Pl.aintiff Appellant 


versus 

The SECRETARY of STATE for INDIA 
IN COUNCIL— Defendant - 
Respondent. 

Lcijk? ofisrsniiien' ol\ I'hvn l>i}rrcil—As.-nnn 

land and Revcniti' R yulalioii {I »/ ISSO), x. 2S. prin'ino. 

Land Ikirnne A^sr-<smrnl [ll-n'tincd 
Lands) R-’gnhdion (//«/ IHIO), -s-v. ‘Jl, 'Li -lkiignl land 
Revenue Assessni 'id (Iksnnr'd lands) {/// .,/ 

1828), s. ]0^R>‘<jnl(it{on II ol ISO-”), x. 2 (.2) —liinitafimi, 

Ifhartodorenimenf'sviijhf la assess irrenne—Shiffitr, 

when ri’teasi>reflve- I'ridenre Art (I .-/ 1S72K (m — 

Rnhlir diicniwaifs, sernndarif eridciire of-Uniilifi'in 

Act {IX of llti'S). Sr/r I. Art. 140. 

Per Cnviain.—Chuisv 4 of tlio proviso to svrti.>ii 
28 of tiio .Vssiiin Laml ainl Hovimiik* llci;ul:iliMti. I 
of 188(3, does not niithoriso iissvsMnoiit of nnenuo 
on a property, otln’iiviso ns^i's^iiLle under section 


28 which has been held by the owner for more 
than 60 years without payment of revenue, unless 
it is shown that the owner had a right to hold it 
revenue free and that right has been lost within 

60 years, [p. 779, col. 1; P- 1®®* ii, ^ i-i. 

Per D Chatterjee, J.-The mere fact that the 
plaintiff in a suit against the Secretary of State for 
India in Council for a declaration of his revenue, 
free title to a makal produced and proved the 
thakhnst proceedingof 1861, in which the mahni was 
described by the Thak Authorities as a resumed 
mahal, does not operate as an admission on the part 
of the plaintiff of Government’s title to assess 

revenue in 1861. [p. 777, col. 1.] 

The Government’s right to assess revenue on a 
property assessable to revenue becomes barred 
by limitation after it has been held without assess, 
ment and payment of revenue for sixty years. 

[p. 778, col. 1.] 

Wliere at the time of the Permanent Settlement 
in 1793 the Government had to abstain from making 
a settlement of land revenue on a certain land on its 
owner claiming a lakhcraj title: 

Held, that the cause of action arose in 1793 and no 
revenue having been assessed within 60 years the 
Government’s right to assess revenue was barred by 
limitation, [p. 778, col. 1.] 

A claim of Government to assess revenue becomes 
barred by limitation where, after a decision of the 
Board of Revenue in a resumption proceeding that 
the property is assessable, the owner continues to 
hold it without payment of revenue for 60 years, 
[p. 778, col. 2.] 

The right of Government to assess revenue may 
be barred by the operation of the Tjaw of Limitation, 
[p. 778, col. 1.] 

Boddupalli Jagannadham v. Secretary of State, 
27 M. 16, dissented from. 

A Statute is not retrospective simply because a 
part of the requisites for its action is drawn from 
a time antecedent to its passing, [p. 778, col 2.] 

Reg. V. St. Alary, ^Vhitcchapel, (1848) '2 Q. B. 120 
at p. 127: >7 L. J M. C. 172; PR E. R. RP, followed. 

Per Beachcroft, J.— A certified copy is not the 
only admissible secondary evidence of tlie contents 
of a public document: when the original of the 
public document 1ms been destroyed or lost, any 
secondary evidence of its contents becomes admis* 
sible. [p. 779, col. 2.] 

The effect of proviso 4 to section 28 of the Assam 
Laud and Revenue Regulation I of 1886 is to save 
a land from assessment if the owner can prove 60 
years’ possession witliout payment of revenue, unless 
Government can prove that at some time within 60 
years there was a cessation of the nssessee's right to 
so iiold it. [p. 780, col. l.j 

The words “held revenue free’’ in tlie proviso 4 
to .xeotion 28 of the Assam Land and Rovonuo Regula- 
tion I of 1886 mean “lield without the payment of 
revenue”, and not “lield revenue free” as of right, [p. 
77!U’ol. 2.] 

(^ 11 , e/.'.— Whether the riirlit of Government to 
assejis laiiil revenue can never be barred ^ [p. 779, 

col. 2 J 

.Appeal against the decree of the Addi- 
tional District Judge, Sylhet, dated the 10th 
of July 1913, affirming that of the Subordinate 

I • 
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Judge, second Court at Sylhet, dated the 25tli 
of May 1912. 

PACTS of the case appear from the judg* 
ipent. 

Babu Bepin Beliary. Ghoshj for the Appel- 
lant.— The lower Appellate Court was wrong 
in holding that there was a resumption 
decree in 1842 without any evidence to prove 
the existence of such a decree. The decree 
would be a public document and no 
secondary evidence of its contents except 
a certified copy would be admissible, see sec- 
tion 65 of the Evidence Act. The plaintiff has 
acquired a right to hold the property revenue 
free. The right of Government to assess 
revenue has been barred by adverse 'posses- 
sion for more than 60 years. Ko settlement 
was made at the time of the Permanent 
Settlement; the ancestor of the plaintiff 
asserted a right to hold it revenue free at 
the, time of the Permanent Settlement and 
since then no assessment has been made by 
the Government. So after so many years the 
Government cannot exercise its right of 
assessment, which has been extinguished 
by adverse possession. Even assuming 
there was a resumption decree in 1842, no 
effect has been given to the decree since 
then. Under Regulation II of 1819 and 
Regulation II of 1828, the Collector had 
to assess immediately after the decision of the 
Board of Revenue. The plaintiff and his 
ancestor continued to hold the property 
revenue free in spite of the decree, so if 
the Government got the right to asse.ss by 
that decree, the possession of the property 
without payment of revenue since 1842 has 
extinguished that right. The lower Appel- 
late Court says that Government has a right 
to assess revenue upon this land by virtue 
of section 28 of the A.ssam Land and 
Revenue Regulation and that clause 4 of the 
proviso to that section does not apply to 
this case, as that would be giving a retros- 
pective effect to that clause, and it has 
referred to the case of Manjurt Bihi v. 
Akkel Mdliniwl (1). But the resumption 
decree, even if it were ever made, was 
in 1842 and the Assam Regulation was 
passed in 1886, so when this Regulation 
was passed 60 years had net expired since 
1842andthe Government could have assessed 


(1) 19 Ind. Cas. 793; 17 C, W. N. 889; 17 C. L. J, 



revenue at any time within 60 years from 
1842. This right, which was capable of 
being exercised after the passing of the 
Regulation of 1886, was not exercised, so 
the ruling in Manjun Bibi v. Akkel 
Mahmud (1) does not apply. Section 
28 of the Regulation does not speak 
of a limitation bar and hence also the ruling 
cited by the Court of Appeal below is in- 
applicable. The Judge has referred to some 
Bengal Regulations but all those Regulations 
have been repealed by the Assam Regula- 
tion, so the only law applicable to this case 
is that enacted in that Regulation. 

[BEACHCROPr, J.— Is there any other right 
of the Government to assess revenue in 
this case independently of the Assam Regu- 
lation?] 

No. Section 28 of the Assam Land and 
Revenue Regulation contains the only law 
that confers the right upon Government to 
assess revenue in this case, but the 4th 
clause to the proviso bar.s the exercise of 
the right, after the property has been held 
without payment of revenue for 60 years. 

The possession of the plaintiff was adverse 
and it was for more than 60 years, whether 
time is reckoned from 1793 or 1842 (the 
date of the alleged resumption decree), pos- 
session is prima facie adverse. See Bama- 
lakshamma v. Bamanna (2) and Mohanlnl 
Jechaml v. Amrnflal Dechardaft (3). The 
onus is upon the Government to prove tliat 
the plaintiff’s possession was permissive 
and not adverse. 

The Advocate-General, for the Respond- 
ent.— The sovereign right of Government 
to assess revenue can never be barred. 
See BoddupalU Jagannadham v. Secretary of 
State (4). The law in this respect is the 
same in Bengal and Madras. The plaintiff 
holds possession subject to the right of 
Government to assess revenue. This pos- 
session cannot be adver.se against the 
Government’s right of assessment. Latches 
could not be imputed to the Crown, so it 
cannot be said that Government lost its right 
of assessment by its latches. The plaintiff 
never put forward the fact that he ever 
gave notice to the Collector that he claimed 

to hold the property revenue free. If 

(2) 9 M. 482 at p. 491; 13 I. A, 147; 4 Sar. P. C. J, 
728; 10 Ind. Jur. 425. 

(3) 3 B. 174 at p. 177. 

(4) 27 M. IQ 
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fhroogli oversight or negligence of the 
Government offi'^ials the plaintiff succeeded 
in holding it without payment of revenue 
for 60 years, he cannot acquire a right to 
defraud the public revenue. The Govern- 
ment has clearly a right by virtue of sec- 
tion 28 of the Assam Land and Revenue 
Regulation; the 4th proviso does not apply. 
In order to make it applicable it must be 
sliown that the property was held revenue 
free for 60 years as of right. 

[Beachcrofp, J.— You say “held revenue 
free” in that proviso means “lawfully held 
revenue free.” May it not mean “whioh 
has in fact been held revenue freeP”] 

I am not disputing the other meaning; 
Your Lordships would decide what meaning 
should be given to these words in a section 
which affects the rigl-t of Government to 
assess public revenue. 

[D. Ghattrimee, J.— If he was holding 
revenue free as of right, then there would 
be no occasion for assessing revenue.] 

[Hbaoucrofi’, J. -If it was held revenue 
free as of right, how will the right cease to 
existP Have you heard of a revenue-free 
grant for a time?] 

Perhaps the latter meaning is correct. 

The plaintiff produced and proved the 
thakhast papers of 1S61, in which it was 
distinctly stated that this mahal was a 
resumed mnhnJ. This was an admission 
on the plaintiff’s part that his ancestor did 
not claim to hold it revenue free in the 
year 1^61. So the right of Government to 
assess would not be barred for another term 
of 60 years from 1861. 

[iJiiAriiCRoFr, J.— You mean to say that 
if your right was admitted in the 5'Jth 
year, you get another periol of 60 years 
from that time?! 

Yes, Section 2^ of tlie Assam Land and 
Hevetme llegulatioii delines the right of 
Government to assess. Tliat right cannot 
be abrogated by giving a retrospective effect 
to the fourth proviso. 

[BiiACiicaotT, J.— Do you say that the 
60 years mentioned there does not refer to 
the past but to the future period? ‘ 

Yes; if after the passing of the Kegulati.in 
a property is held revenue free for 6'> years 
then it will bo free from the lialiility to 
as.sessment. 1 may go furtiier; this riglit of 
G )vcrnment to assess accrues from day to 
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day, de die in diem^ and can never be 
barred. The proviso cannot bar this right. 
At any rate it cannot have a retrospective 
operation: the right which was vested in 
Government to as.se.ss cannot be taken away 
by giving a retrospective effect to the pro- 
viso. 

[Brachcrcft, j.— C an it not be said that 
this Regulation does not lay down sub- 
stantive law but only prescribes the pro- 
cedure by which the Revenue Authorities 
are to be guided in assessing revenue? 

It will be diflScult to say that this Regu- 
lation gives any right to Government which 
it had not before. Bat it certainly protects 
subjects from assessment and thus gives 
right to subjects against the Government 
claim for revenue. So it is not merely a 
procedure code. 

No construction of section 28 of the Regu- 
lation can bar the absolute right of Govern- 
ment to assess revenue. At any rate the 
Government have the right to as.sess with- 
in 6 J years from 18:6 when this Regula- 
tion was passed. 

Babu Bfpin Behary Gho8% in reply. 

JUDGMENT. 

D. CuATTRRJSE, J. — This was a suit for a 
declaration that the plaintiff had a revenue- 
free title to the property in suit and the 
defendant, the Secretary of State, had no 
right to assess revenue upon it. Both the 
Courts below have dismissed the suit and 
the plaintiff appeals mainly on the grounds 
(1) that there is no evidence of any re- 
sumption decree liaving been passed in 
favour of the Government in 1842, and 
the findings based on the existence of such 
a decree are bad ; (2) that assuming that 
there was such a decree or a resumption 
by the Revenue Authorities, no action having 
been taken upon the same for more than 
60 years the riglit of the Government is 
barred ; (3) that the plaintiff having held 
the property without payment of revenue 
for more than 60 years, no assessment can 
be made by reason of clause 4 of the proviso 
to section 26 of the Assam Land and Re- 
venue Regulation, I of 1886. 

Before discussing these points I may short- 
ly state the facts that are admitted or 
founl. The disputed property which w.is 
foriUM'lyu tank anl has now siltel up was 
owned by certain Muhammadans, who in 
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1806 sold it to the ancestor of the plaintiff: 
the deed of sule does not state that the pro- 
perty was lahheraj and there is no document- 
ary evidence of a grant in lakheraj right. 
The defendant admits that Kasha Beniachong, 
the maAaHn which the disputed property is 
situate, was excepted from the Permanent 
Settlement in 1793 as the then holders of 
the same claimed a lahheraj right. The plaint- 
iff admits that there was a measurement in 

1839-40 with a view to resumption. The de- 
fendant says there was a resumption suit in 
1842 which was decided in favour of Govern- 
ment, Neither the decree nor an attested 
copy of the name is forthcoming, but there 

are recitals of a resumption case and decree 

in a number of papers, including a by 

the fatherof the plaintiff but not in respect 
of the disputed land. These documents make 
out a resumption of the mahal in 1842, but it 
does not necessarily follow from that that the 
disputed land was included in the resumption. 
Next in point of time is the thakhust pro- 
ceeding, Exhibit 3 produced and proved by 
the plaintiff. Under the heading ‘‘Number 
Touji and name of Mahal” we find the entry 
is "Non-settled resumed Mahal,” and under 
the heading “the Mahals which have been 
enclosed by boundaries or plotted,” we find 
No. 170 the disputed property, and under 
the heading of “Hemarks” w'e find that the 
name of the Government was originally 
recorded as the owner in po.ssession but was 
removed on the objection of the plaintiff s 
ancestor, whose name was recorded instead. 
It is contended by the learned Advocate- 
General that this document being filed by the 
plaintiff it operates as an admission of the 
title of the Government in 1861. I do not 
see how this may be. The description of the 
mahal as a resumed mahal was made by the 
Tbak Authorities, and not by the plaintiff 
or his ancestor. It was not the business 
of the Tbak Authorities to decide whether a 
particular piece of land was resumed or not; 
they took the name as it was given by the 
Government Revenue Authorities who succeed- 
ed in getting an entry as owner in possession 
but that entry was expunged on objection by 
the plaintiff’s ancestor. The enclosing by 
boundaries of the disputed plot also does not 
show that it was resumed, for lakheraj lands 
were as a matter of fact enclosed by boundaries 
during the thah Even if the description of 
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the mahal as resumed mahal coM apply to the 
disputed plot, there is nothing in this to show 
that it was resumed under a decree of the 
Civil Court. This is all the evidence that 
we have of a resumption decree as it is called. 
I do not see my way to adopt this view and 

I think the appellant is right in contending 

that there is no evidence of a resumption 
decree in 1842 in respect of the disputed 
land. 

There was, Iiowever, admittedlyan attempt 
at resumption. The resumption chitta is 
clear evidence of that and we may take it 
there was a resumption by the Revenue 
Authorities, that is to say, a decision by the 
Revenue Board that the land was assessable 
to revenue. Section 21, clause 1, Regulation 

II of I8i9 provides that upon .such a decision 
by the Board the duty of the Collector 
would be to make an assessment after notice 
to parties. See also section 23, Regulation 

II of 1819. There is no provision in this 

Regulation as to the time within which this 
assessment was to be made. Now this Regu- 
lation was modified by section 10 of Regulation 

III of 1828, which directed the assessment 
to be made at once and that if the owner 
declined to pay he must be dispossessed. ^ In 
the present case there was no immediate 
assessment and the owner was allowed to 
continue in possession. It is said that this 
was so because the land was a tank and 
unfit for settlement. The learned Judge 
says this is clear from Exhibits V and T. I 
do not see bow this is so. Exhibit T 
describes No. 2532 as a tank and gives its 
boundaries and Exhibit V does not mention 
No. 253;; at all. It Exhibit T shows anything 
it shows that the property was a tank which 
would ordinarily he more valuable than waste 
land. Then again the learned Judge says 
the possession of the plaintiff was permissive, 
but that was never the case of the defendant 
who only said that no assessment was made 
of tanks, gopaths and waste lands as unlit 
for the settlement and as no one applied for 
them. The finding of the character of plaint- 
iff’s possession, therefore, is against the 
case cf the defendant and is an inference 
which, as far as 1 can see, is not supported by 
evidence. On the other hand if the defendant 
had a right to dispo.ssess the plaintiff in 1842 
and did not exercise its {sic) right, the posses- 
sion of the plaintiff became adverse to the 
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defendant from that time. That possession 
continued for, more than 60 years and the 
defendant’s right of recovery of possession 
is lost. It is said, however, that the right 
to . assess revenue is a sovereign right and 
cannot be lost. Reliance is placed in sup- 
port of this view on the case of BoddupalU 
Jagannadham v. Secretary of State 
(4) With great respect to the learned 
Judges I do not feel at all pressed by the 
opinion expressed in that case in favour 
of a sovereign right of assessment, The 
particular Madras Regulation XXV of 1802 
which was the subject-matter of discussion 
expressly reserved the right of Government, 
to continue or abolish exemptions from the 
payment of revenue and no question of 
prerogative was pertinent. The unreported 
case relied on by the learned Judges goes 
perhaps a little further, but there it was 
stated that no limitation is placed on the 
exercise of that right by any Statute or 
law.’* That was probably so in Madras. 
In Bengal, liowever, we find that there is 
such a Statute. Sub-section 2 of section 2 
of Regulation II of 1805 is to the effect 
that all claims on the part of Government, 
whether for the assessment of land held 
exempt from the public revenue without 
legal and sufficient title to such exemption 
or for the recovery of arrears of the 
public assessment or for any other public 
riglit whatever (the judicial cognizance 
of wiiich may not have been otherwise 
limited by some special rule or provision 
in force), shall be heard, tried and deter- 
mined, etc., if the same be regularly and 
duly preferred at any time within the period 
of GO years from and after the origin of the 
cause of action.” 


The origin of the cause of action was 
in 179.3 at the time of the Permanent Settle- 
ment, wiien the piedecessors-in-title of the 

plaintitf claimed a lakheraj title and th,- 
Government had to abstain houi making 
a settlement. If the proceedings of 
declared the land liable to assessment the 
Collector should have proceeded to assess at 
once but l,e ..ot, Wbethe,. we ™,nt 
bO yenrs from Mb'J or from 1842 the 

0 t le Government is barred. Tlils di.sp„.es 
or the second question, 

Ibe lii.st quc-sflon argued is tliat tlm 

assessment is baned by section 28 ot As-sam 


» 

Regulation I of 1886. That section enacts 
that all land shall be liable to assessment 
except land expressly exempted and land 
for which a tax is levied under section 47; 
“provided that nothing in this section .shall 
authorize the assessment of any land 
which has been held rev^ue free for 
sixty years continuously unless it is shown 

that the right so to hold it has ceased to 
exist.” 

The land in this case has been admittedly 
held revenue free for more than 60 years 
and the Bengal Regulations under which 
asses.sments were previously made being 
repealed by this Regulation as to Assam 
and -the operation of this section being 
excluded by the said proviso, there would be 

no law under which the disputed land could 
be assessed. 

The learned Judge, however, thinks that 
to apply this section to the present case 
would be to give a retrospective effect to it 

lobb. It IS true that all legislation must be 
ccnsj^dered as prospective unless anything 
to the contrary is expressly or by necessary 
implication provided. But a Statute is not 
retrospective simply because a part of 

the requisites for its action is drawn from a 

time antecedent to its passing: see Beg 
V. St. Manj Whitechapel (b). If the proviso 
IS considered to be an enacting pju-t of the 
section which it apparently is not, it operates 

on^ the state of things that it finds 
existing on its promulgation. If it finds 
that a particular piece of land answers to the 
description contained in its wording it 

operates by excluding it from the operation 
of the enacting part. 

But the matter may be looked at from 
another point of view. The proviso e.cepts 
a particular class of lands from the 
operation of the enacting part of the section, 

1 he enacting part, therefore, does not apply 
and no retrospective effect is given to any 

Ill the iie.xt place, it may be said that 
It I oe,s not take away or affect any vested 
ng It: I declares what the legal position 
ot the.se lands was at its passing. The Limi- 
Mum Kegulation Ind barred the right 
ot a.sse.ssment in such cases and it was 
tlioiight proper to add tiiis proviso just for 

«■>) (JSkS) 12 Q. B 120 ftf n 10 - 1 -? T T xr n 
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the purpose of preventing misconception and 

dispute. . - ui. A 

The second clause to the proviso might at 

first sight appear to authorise the assessment 

of the disputed lands as excepted from the 

Permanent Settlement. 

In construing that clause, however, it must 
be remembered that the Regulation was 
originally passed for the Province of Assam, 
where the Permanent Settlement canie very 
much later where it did come and in many 
places it has not. come even now, so that it 
cannot be said that the assessment of lands 
excepted from the Permanent Settlement in 
1793 was contemplated in 1886 after more 

than 93 years. Clause 2 of the proviso, there- 
fore, would authorise the assessment of 
lands excepted from the Permanent Settle- 
ment if they were not saved by any ^ of 
the other excepting clauses of the proviso, 
and in the present case clause 4) has saved 

them. ,, IT 

In this view of the case 1 would allow 

the appeal and decree the suit with costs 

in all Courts in the following manner that 

it be declared that the disputed land is 

not liable to be assessed with revenue and 

the Secretary of State be enjoined not to 

realise the sum claimed in the notice of 

December 1908, If the amount has been 

realised it will be refunded to the plaintiff. 

Beachcroft, J.— As regards the first point 
argued on behalf of the appellant, I am not 
prepared to say that there is no evidence 
that the land was resumed in 1842. There 
is no doubt that there was evidence before 
the learned Judge that resumption pro- 
ceedings were taken in respect of the whole 
of the Baniachong, in which area was in- 
cluded the .subject-matter of dispute, and 
that this particular piece of land, then a tank, 
figured in the resumption chitta. Then the 
learned Judge says: “the rubakari (Exhibit V) 
shows besides that plaintiff or his father 
preferred no objection with regard to the 
disputed tank.” It has not been suggested 
that this is an incorrect statement of the 
contents of the exhibit, nor has it been taken 
as a ground of appeal that the learned 
Judge has in the passage misstated the 
evidence. An extract from the exhibit has 
been printed. It mentions that objections 
were made in respect of some lauds. But the 
■whole exhibit has not been placed before 


us, and though in the portion printed 
there is no mention of this particular 
plot there is no reason to suppose that 
the portions not printed, to .some passage 
in which the learned Judge presumably 
refers, did not bear out his statement of their 
contents. 

it was urged that as under section 65 
of the Indian Evidence Act, the only 
secondary evidence admissible of the contents 
of a public document is a certified copy, there 
was no evidence of the contents of the 
resumption decree. But the rule is obviously 
subject to the rule that when the original 
has been destroyed or lost any secondary 
evidence may be given. 

The appeal must, however, in my opinion, 
succeed on the ground that the assessment 
complained of is barred by section 28 of 
the Assam Land and Revenue Regulation, 
1886. It is argued for the respondent that 
the right of the Government to assess land 
revenue, which, as is pointed out in the 
preambles to Regulations XIX and XXXVII 
of 1793, is based on the ancient law of the 
country, can never be barred. As to the pro- 
position stated in those general terras it 
is not necessarit to express an opinion. For 
it is clear that Government can divest itself 
of the right to assess revenue and can make 
such Regulations for the guidance of its 
officers as will have the same practical result 
as renunciation of the right to assess 
revenue. Now the Assam Land and Revenue 
Regulation has repealed the Bengal Regu- 
lations so far as they apply to territories to 
which the Regulation has been extended, 
so the only provisions for assessment of the 
land revenue as extant in Sylhet are those 
to be found in the Regulation itself. Section 
28 provides that all land shall be deemed 
liable to be assessed to revenue, subject to 
exceptions in two classes of land, and subject 
also to certain provisos. Exemption is 
claimed under the 4th proviso which declares 
that nothing in the section shall “authorise 
the assessment of any land which has been 
held revenue free for sixty years continu- 
ously unless it is shown that the right 
so to hold has ceased to exist.” The learned 
Advocate-General argued that the words 
“held revenue free” meant .so held “as of 
right'’, but he was not prepared to argue 
that they could not mean merely “Judd 
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without payment of revenue” apart from 
any question of the right so to hold the land. 
I think that if the former meaning had 
been intended it would have been expressed 
in dehnife terms and that the meaning to 
be attached to the words is the alternative 
one suggested. The proviso then would 
seem^ intended to reproduce the rule of 60 
years’ limitation provided by section 2 of 
Regulation II of 1805. It is also definitely 
enacted that the proviso is made inappli- 
cable if it be shown in the case of land 
so held that the right so to hold it has 
ceased to exist. The qualification is -pro- 
bably intended to save the land revenue in 
cases where at some time the land has been 
rightly held without payment of revenue 
within the sixty years. The effect of the 
proviso appears to be to save the land from 
assessment if the owner can prove 60 years’ 
possession without payment of revenue, 
unless Government can prove tlmt at 
some time Avithin the GO years there ivas a 
cessation of the assessee’s right to so hold it. 
If it were sufficient for Government to show 
that at any time, even before the (JO years, 
the owner had no right to liold the land 
revenue free or had lost the right, the practical 
effect of the proviso -voi/Td be merely 
to raise a presumption in favciir of free- 
dom from assessment after 60 years’ 
holding without payment of revenue. If 
that had been the intention, I think, 
it Avouid have been expressed in simpler 
language. It seems to be a case of an 
exception Avitliin an exception. So that if 
in fact there lias never been a right to hold 
the land revenue free, the second exception' 
will not apply and the holding of the land 

without payment of revenue for (JQ years 
Avill bar the assessment. 

1 must confess that I express tins opinion 

as to tlie meaning of tlie -tth provi.so with 

considerable dillidence in view of the fact 

that the 2nd proviso contemplates cases of 

asse.ssment of land whicii was not inclmled 

in the assets of an estate at the time 

of the Permanent iSettleinent, hut 1 do not 

see what other con.structicn can he placed 
upon it. 


1916. This view was only faintly supported' 
in this Court and does not commend itself 
to me. There does not appear to be any 
parallel between this case and the case relied 

on by the learned Judge. 

In the present case the appellant has 
lield the land for more than 60 years Avithout 
payment of rent: it is not shown that he lost 
the right within the 60 years preceding the 

suit, in fact it is not shown that he ever had 
the right to hold revenue free. The result 
is that the Regulation does not authorise 
assessment in his case. 

I, therefore, agree in allowing the appeal 

and decreeing the plaintiff’s suit. 

Appeal alloived; Suit decreed 




Skcun'u Civff, Appeal No. 1286 of'i915. 

January 12, 1916. 

Prcse«/:_Mr. Justice Shadi Lai. 

ANANT RAM— Defemjant— Appellant 

versus 

MANSA RAM— Plaintiff and another 

Defendant— Respondents. 

H.ndu Law-Joint fnmily-Money borrowed hu 
father for famitij purpom-Son, whether liable Ll 
re.pnymrnt-Denih of son pending appeal^Liabi Z 
offaniily property. 

Wlicre, m a suit to recover monej- due on a deed 

. appeared that tl,o father of the.lefeudant borrowed 
the money for fam.ly purposes, the father and the 

SOU forming a joint Hindu fumilv: 

ireld, (IJ that the father in borrowing the money 

acted as the agent of the family and, therefore the 
son was a. much liable for the payment of the debi 
as the father; Ip. 781. col. I.) ^ 

(2) that under the circumstances the question of 

the sou s personal liability did not arise, as he had 
died duriujr tlie pendency of the appeal leaving his 

widow as Ins sole heir, and that tlie familv property 
A\as liahlo for the amount, [p. 7SI, col. I.*] ^ * 

Second appe.-!! from tlie decree of the District 

Judge, Karnal, dated the 22nd March 1915 
varying that of the Jlnnsif, First ClassI 

Karnal, dated the 29th of April 191d. decree- 
ing plaintiff s claim. 

^^Bnkhshi Onka/ Chaud, for the Appel- 


ihe learned District Judge favoured the 
view that the proviMito secthm 2^ cm:h! not 

have retrospective effect, in (.tlier wnids (hat 
it fonld not come into operation til] tlie year 


Mr. (Inkal Ohmid X.iramj, for the R-<. 
spondent.s. 

.•'i:i'';MKXr._The District Judge has 
Mt-rcoasidering the evidence, come to the 
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conclusion that Bhairon Parshad, the father 
of the defendant Anant Ram, borrowed the 
money for family purposes, and this finding 
cannot be impeached in second appeal. As 
the father and the son formed a joint Hindu 
family, it follows that the father in bor- 
rowing the money acted as the agent of 
the family, and it seems to me that Anant 
Ram was as much liable for the payment 
of the debt as Bhairon Parshad. It is, 
however, unnecessary to discuss this mat- 
ter any further, because Anant Ram died 
during the pendency of the appeal leaving 
his widow as his sole heir. The question 
of his personal liability does not, therefore, 
arise, and the property whether belonging 
to him or to Bhairon Parshad is liable for 
the decretal amount. 

The appeal, therefore, fails, but in view 
of all the circumstances I direct the par- 
ties to bear their own costs in this Court. 

Appeal dismissed. 


COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenge Petition No. 25 of 1913-14 of 

Agra District. 

February 15, 1915. 

Present '. — Mr. Holms, S. M. 

GIRWAR AND others— Defendants— 

Applicants 

versus 

GULAB AND others— Plaintiffs— 

Respondents, 

Agra Tenancy Act {U of 190D, 1^4 (1)— 

menty siuY /or, bj//owr out of five hrothem—One hrolh:r 
absent ahroad^Agent - Presumption. 

Where four out of live brothers brought a suit for 
ejectment, the liftli one being absent in Burma: 

Held, that tlie suit ■was maintainable, inasmuch 
as it must bo assumed tliat the four brothers had 
been appointed by the absent brotlier as agents to 
act on )iis behalf under section 194 (1) of the Tenancy 
Act. 

Application for revision of the order 
of the Commissioner, Agra Division, dated 
the 29th April 1914, confirming that of 
the Assistant Collector of Agra District, in 
a ease of ejectment. 

JUDGMENT. — I take up ground No. 2 
of the application first of all. It is per- 
fectly true that section 194 (3) of the 
Tenancy Act only applies to suits for money 


and not to a suit for ejectment; but in the 
special circumstances of the ca.se when four 
brothers sue and the fifth brother is absent 
in Burma, it may, I think, be assumed 
that the four brothers have been appointed 
by him as agents to act on his behalf un- 
der section 194 (1), and this view is sup- 
ported by the evidence of the patwari. 

I have had considerable difficulty in un- 
derstanding what the case is about, largely 
owing to the incorrect statement of the 
plaintiffs in their plaint that they are ten- 
ants-in-chief of twelve years' standing. This 
they admit they are not, athough they 
are incorrectly entered in the patwarCs 
papers as such. No question of ex-pro- 
prietary rights arise because the mort- 
gage was prior to 1902, and the only 
question is whether the defendants held as 
sub-tenants under Agnu Mai, the mortgagee 
of the plaintiffs’ sir^ or under the plaintiffs. 
The Commissioner has found as a question 
of fact that the plaintiffs are still in pos- 
session of the land they cultivated before 
the mortgage and that the appellants, there- 
fore, hold under them. 

I see no reason to interfere on revision 
and dismiss the application. As the re- 
spondents liave confused matters by their 
incorrect statement of facts in their plaint 
they will bear the whole costs of the ap- 
plication ill revision. 

A pplicalion dism issed. 


CALCUTTA HIGH COURT. 
Appeal froh Appellate Decree No. 3882 

OF 1913. 

December 17, i915. 
Presenti—Mv. Justice Richardson and 
Mr. Justice Imam. 

KUNYA KESORl PAL CHOWDHURY 
AND OTHERS— Plaintiffs- Appellants 


Srmaii BAMA SUNDARI DASYA and 

OTHERS— Defendants— Respondents. 

Landlord ai.d hnont^Xon.irahsferable occupancy 
hohling— Transfer of portion^Transferee's , iyht, 
ivhin raiyat refuses to pay rent for transferred porticn 
— Landlord, l ights of. 

Wlioii a tenant of a ncn-tian&feiaLle oain>ajiey 
holding, after Laving tiansfeired a jeiticu cl' )i4 
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holding, refuses to pay rent for that portion and 
tenders to the landlord the proportionate rent due 
in respect of the lemainder of the holding, it is 
open to the landlord to decline to accept an 
apjiortionment of the rent and recognise any division 
of the holding and hold the tenant liable for the 
entire rent. [p. 7b3, col. 1.] 

In such a case a landlord is at liberty, if he 
so chooses, to accept from the tenant the amount of 
rent tendered by him for the land ho still holds 
without prejudice to his rights as against the 
transferee in respect of the ti-ansferred portion fp 

As between such a transferee and the landlord 
the latter is pn'mfl /acic entitled to khas possession 
of the land transferred, [p. 783, col. 2.] 

Appeal against the decree of the Additional 
Subordinate Judge, Dacca, dated the 12th 
August 191d, reversing that of the Mur.sif, 
Additional Court, Naraingunge, dated the 
25th of April 1912. 

FACTS of the case appear from the judg- 
ment, 

Dr. Sarat Chandra Basah (with Babu Bari 
Bar Prnsad Singh) for the Appellant. — The 
conduct of the raiyat shows that he aban- 
doned the portion transferred by him. He 
refuses to pay rent for that portion, there- 
fore, ho disclaims his interest in that portion. 
His right as a tenant of that portion has 
been ceased by the transfer as he does not 
consent to pay rent for that portion. The 
landlords are not bound to accept rent 
from the transferee, so they ars en- 
titled to eject him. By accepting rent due 
in respect of the portion retained by the 
raiyat, the landlord with the consent of tlie 
raiyat has effected a division of the hold- 
ing ; of which one portion must be taken 
to have been surrendered or abandoned by 
the raiyat as lie does not claim to hold it 
or accept liability for rent of that portion. 

Babu Gvbinda Chandra Dey Roy, for the 
Respondent. — The landlord has acquired no 
right of re-entry in tin's case. The original 
tenant has sold only a portion of his holding. 
Jt is settled law that the transfer of a portion 
of a non-trausferable holding doe.s not wnrk 
a forfeiture entitling the landlord to re-enter. 
Sea Rahil Sardar v. Chuudrr X,i,j 

Choa-dhnnj (1), Diujamoyi v. Anawhi Mohan 
Ray (-)• The non-payment of rent 
or the unwillingness to pay rtmt in respect 
of the traii-sferred portion cannot affect the 


(I) 20C. 

21 Iik!. Gi; 2U C. L. .1. (F. li.l; '.S L’ W 

N.071; I2G, i72. 


tenant’s liability to do so or put an end 
to his tenancy rights. The landlord must 
show that he i? entitled to eject the raiyat 
for one of the reasons mentioned in the 
Bengal Tenancy Act. 

Abandonment is a question of fact and 
the finding of the lower Appellate Court 
is that there was no abandonment. That 
Court says : — “The burden of proof is on 
the plaintiffs and they have, in my opinion, 
failed to prove the alleged surrender by 
reliable evidence. It does not appear pro- 
bable that there was surrender in favour 
of some of the landlords owing 6 annas 
T^gandas share.” “it is also doubtful if a 
surrender in favour of some of the landlords 
in respect of a porlion of the holding is legally 
sufficient to entitle them to recover khas 
possession of their share.” 

As regards the refusal to pdy rent, the 
lower Appellate Court held that it was 
due to the fact that the land had been sold 
and the alleged relinquishment was in 
favour of the purchaser. In any case as 
the tenant's liability to pay the rent of the 
entire holding remained unaffected by his 
refu.sal to do so, and the landlord’s right 
to recover the wliole rent from the tenant 
was not affected either by the sale or by 
the refusal to pay rent for the transferred 
portion or by both taken together, an ac- 
tion in ejectment cannot lie in these cir- 
cumstances. 


JUDGMENT. — The holding in question 

in this suit originally belonged in its entirety 
to the defendant No. 3. He sold a portion 
of it to the defendant No. 2 in the name of 
the latter's mother, the defendant No. 1. 
Thelioldingis found to be a non-transferable 
occupancy holding and, as we read the judg- 
ment of the learned Subordinate Judge in the 
lower Appellate Court, he has also found that, 
subsequently to the transfer of the portion 
of tlie holding, the defendant No. 3 refused 
to pay rent for that portion and tendered to 
the landlords the proportionate lent due 
in respect of the remainder of the holding, 
which the landlords accepted. The learned 


Suhordinute Judge, in one part of his judg- 
meiil, says tins; The plaintiff’s first witness 
Kaniini, who is the mtih of the plaintiffs 
owning annas and share, deposes 

that till- defendants No.s. 3 and 1 refused to 

pay rent for the land in suit as it was sold 
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and that the defendant No. 3 paid rent for 
the lands other than the land in suit. The 
refusal to pay rent was due to the fact that 
the land had been sold.” Then further on, 
the Subordinate Judge says: The refusal 
to pay rent was due to the fact that there 
was a sale and the alleged relinquishment 
was in favour of the purchaser.” Prom these 
passages, we gather, as we have said, that 
the learned Subordinate Judge accepted the 
evidence of the plaintiffs* naih that, after 
the transfer in question, the defendant No. 3 
refused to pay rent for the land he had trans- 
ferred. In that state of things, it was, of 
course, open to the landlords to decline to 
accept an apportionment of the rent and to 
decline to recognize any division of the hold- 
ing. On the defendant No. 3 refusing to pay 
the entire'rent of the whole holding, the land- 
lords might have instituted a rent suit and 
so brought the holding to sale in execution 
of any decree they might have obtained. But, 
in our opinion, this was not the only course 
open to the landlords. We can see no reason 
why the landlords should not be at liberty, if 
they so chose, to accept from the defendant 
No. 3 the amount of rent tendered by him 
for the land he still held without prejudice 
to any right which they might have as pro- 
prietors in respect of the transferred portion. 
The learned Subordinate Judge in the Court 
of Appeal below has found on these facts that 
there was no surrender of the transferred 
portion in favour of the landlords. It seems 
to us, however, that only one conclusion is 
possible from the transfer coupled with the 
subsequent refusal to pay the rent of the 
transferred portion; clearly that amounted on 
the part of the defendant No. 3 to a disclaimer 
of all right, title and interest in the transferred 
portion. He had transferred his interest as 
tenant to the defendant No. 2, and as between 
him and the defendant No. 2 his interest as 
tenant was extinguished. As to the land- 
lords he put an end to the relationship of 
the landlord and tenant by refusing to pay 
rent for this land. In our opinion the tenant, 
the defendant No, 3, by his own acts and 
conduct made it as clear as possible that he 
had no further interest in the land. The 
land is, therefore, at the disposal of the land- 
lords, unless any third person can make out a 
good title to possession as against them. 
The present case is easily distinguishable 
from those cases where after transferring a 


portion of the holding the tenant continues 
in possession of the remainder and continues to 
pay, or, at any rate does not deny his liberty 
to ‘pay the rent due in respect of the 
whole holding. In cases of that kind it 
is familiar law that there is no abandonment 
or surrender of the holding either as a whole 
or in part. But the present case is very 
different and the conclusion arrived at by the 
learned Subordinate Judge appears to us to 
be entirely inconsistent with the facts which 
he has found. On the materials before 
us the only conclusion possible is, as we 
have said, that the defendant No. 3 has 
ceased to have any interest in the transfer- 
red land. If that be so, what are the rights 
to the land as between the transferee and 
the landlords ? Frima facie, the landlords 
are entitled to the land. The transferee 
shows no title from the landlord, his title 
is derived from the defendant No. 3 who 
had no power to create title good against the 
landlords. In the circumstances, we are of 
opinion that there is no answer to the 
landlords’ suit. The result is that the 
decree of the lower Appellate Court must 
be set aside and that of the Court of first 
instance restored. The plaintiffs, the appel- 
lants before us who are co-sharers in the 
land to the extent of 6 annas 7^ grandcw, are 
entitled under the latter decree to joint pos- 
session to the extent of their share. The 
other co-sharers were made party defendants 
and no question is raised as to their share. 
The appellants are entitled to their costs 
throughout from the contesting defendants. 

Appeal allowed. 


MADRAS HIGH COURT. 

CiYiL Revision Petition No, 188 of 1914. 

January 7, 1916. 

Present: — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Moore. 

POPOORU VENKATA NARASIMMA— 
JuDGMENT-DEiiTou— P etitioner 

versus 

JAYANTI LAKSHMI NARASIHAM and 

ANOTHER— Decree-holder and 

PdRCHASER— RE.' riPONDENTS. 

CiL'U Frocediirc Code {Xet V of 1908), 0. XU, 
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SATISH CHANDRA V. AMIKUDDIK KHADIM 

r. 8Q-~Ex€cution sale, setting aside of, if pcrmmihlc 
without application, oral or uritten—Givil Prccedttrc 
Code (Act XIV of 1S82), ,9. 310 .4. 

4 execution cannot be set aside under 

Civil Procedure Code, 
1W8, without an application (oral or written) within 
cO days. 

Petition, undersection 115of Act V of 1908, 

praying the High Court to revise the decree 
of the District Court of Vizagapatara, in 
Civil Miscellaneous Appeal No. 9 of 1913, 
preferred against that of the Court of 
the District Munsif of Rijam, in Execution 
Appeal No. 219 of 1913 in Execution Petition 
No. 672 of 1912 (Original Suit No. 857 of 
1910 on the file of the Court of the 
District Munsif of Vizagapatani)- 
Mr. P, Soin(isH!idarani fov theHon’ble Mr. 
B. N. Sarma, for the Petitioner. 

^ Mr. P. R, Srinioasa Aii/angar for Mr. If, 
hiiryanarayatia, for the Respondents. 

JUDGMENT. — A copy of the aflidavit 
filed in support of the petition was not 
served on the other side. 

further the case of Mathnji v. Kondaji 
(1/ ^has not been followed by this Court 
in Civil Revision Petition No. 415 of 1904 
(Boddam and Sankaran Nair, JJ.), the 
decision in which case is subsequent to 
the decision in Civil Revision Petition No. 
359 of 1902, where also it had been held 
that without an application (oral or 
written) w'ithiu 30 days, a sale in execu- 
tion could^ not be set aside under section 
310-A, Civil Procedure Code of 1882 
(Order XXI, rule 89). 

The District Judge could not be said 
to have acted without jurisdiction or 
acted illegally in the exercise of his 
jurisdiction in deciding the iiuestion of limita- 
tion as he did, even if the above two decisions 
of this Court are erroneous. 

No question under section 115, Civil 

Procedure Code, therefore, arises and we 

must and do dismiss this civil revision 
petition. 

There will be no order as to costs. 

Pftition dismissed. 

(i; 7 -Bom. L. K. :jy3. 


CALCUTTA HIGH COURT. 

Rule Nisi No. 544 of 1915. 

November's, 1915. 

Present: — Mr. Justice Richardson and 
Mr. Justice Imam. 

SATISH CHANDRA CHAKRA VARTTY 

— PlA JNTI FF— PeTITIOK E R 
versus 

AMIRUDDIN KHADIM- Defendant- 

Opposite Party. 

Bengal Tcnancij Act (VIIl of 1883), ti. 
suit fur, for less than Rs. 50~Interest in land having 
conjlicfing claims thereto decided- Appeal, maintain^ 
ability of. 

Ill a suit for rent for an amount less than Rs. 60 
on the allegation that the plaintiff held the laud 
under A and .Band that the defendant was his sub- 
tenant, the defendant pleaded that he had the land 
under B and was not the plaintiff’s sub-tenant. The 
first Court dismissed the suit and an appeal ao^inst 
it to the District Judge was dismissed as incom- 
petent under section 153 of the Bengal Tenancy 
Act: ^ 

Held, tliat the appeal lay to the District Judge 
inasmuch as the decree decided a question relating 
to some interest in land as between parties having 
conllieting claims thereto, [p. 785, cols. 1 & 2.] 

Situ Nath Pal v. Kartick Glutrini, 8 C. \V. N. 434 
followed. ’ * 

Dena Bandhu Nandi v. Nobin Chandra Ktir, 8 0. \V. 
N. 437; Ram Kauai Dass v. Fakir Chund Das 8 c' 
W. N. 438, referred to. ’ 

PACTS.— This was a suit for rent. Plaint- 

i8’.s case was that he was the tenant of the 
land under A and B and that defendant 
was his sub-tenant. Defendant's plea, titter 
aha, was that he was tlie tenant of the 
land under B and was not the plaintiff’s sub- 
tenant. T he JIunsif (who had summary powers 
under section 153, Bengal Tenancy Act) 
framed the following issues: “first, whether 
the plaintiff has got any title to the 
suit land; secoml, does Ihe relation- 
ship of landlord and tenant exist 

between the parties; third, to what amount 
IS plaintiff entitled As regards the first 
issue the Munsif found that plaintiff had 
not been able to prove his title to the 
land. The sccuiid is.sue was also decided in 
defendant's favour. The suit was accordingly 
dismi.s.sed. An appeal by the plaintiff was 
rejected by Mr. T. D. Cargell, District 
Judge, Myniensingh, by the following order; 
1 am of opinion that no appeal lies. The 
Bleader put up one ruling, Sita Nath Pal v. 
Kaitick Gharmi (1), which is contradicted 


(1) S C, W. N. 431 
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DURAISAMl UDAYAN V, KADIRSA ROWTHEN, 

by the following ruling, Ram ilohan 

muh V. Badan Barai (2). He lias no other 

authority to produce. Rejected.** Against 

this decision an application in revision 

under section 115, Civil Procedure Code, 

was made to the High Court and a Rule was 
issued. 

Babu Birendra Kumar Be, for the PlaintifF- 
• Petitioner, cited Sxta Nath Pal v. Karttck 
pharmi (l). The interest to the land in suit 
IS in conflict between the parties to the 
suit and the Munsifhas decided against the 
plaintifF. The case of Ram Mohan Mohish 
V. Badan Barai (2) was decided by a single 
Judge. The head-note is also misleading. The 
judgment shows that the only question 
decided by the District Judge was whether 
the first Court was wrong in refusing to 
issue further process against a certain 
witness, So llitra, J., held that no second 
appeal lay. The case of Sita Nath Pal v. 
Kartick Qharmi (1) has been referred to and 
explained in Dena Bandhu Nandi v, Nohin 
Chandra Kur (S) (Brett and Mitra, JJ.)‘ 
Vide also Mitra, J.’s judgment in Rain Kami 
Bass V. Fakir Ghund Bas (4). 

^ Babu Kali Kumar Chackrahutty, for the 
Opposite Party.— There are no parties having 
conflicting claims to the land. The landlord 
set up by the defendant has not been made 
a party. The case of Bena Bandhu Nandi v 
Nohn Chandra Kur (3) does not follow 
Sita Nath Pal v. Kartick Ghauni (l). 

JUDGMENT.— This matter arises out of 

a suit for rent in which the amount claimed 
was less than Rs. 50. The suit was dis- 
missed by the first Court and an appeal 
preferred to the District Judge was dismissed 
y hira^ as incompetent under the provisions 
of section 153 of the Bengal Tenancy Act. 
The question is whether the decree of the 
finst Court has decided a question relating 
to some interest in land as between parties 
having conflicting claims thereto. On the 
hcts, the case appears to me to be 
indistinguishable from the ease of Sita Nath 
Pal V. Kartick ^ GJiarmi{l), That case is 
mentioned certainly without disapproval in 

the subsequent cases oi Bena Bandhu Nandi 

V. Nchin Chandra Kur (3) and Ram Kauai 
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Dos* V- Fakir Ohm l Das (4). The learned 
1 deader who appears for the opposite party 
in this Bale has not been able to show that 
the case has been dissented from or over- 
ruled. That being so, in my opinion we 
ought to hold, in accordance with the view 
then taken, that an appeal lay to the learned 
District Judge in the present case and 
that the appeal preferred to him should 
not have been dismissed as incompetent. 
Ihe Rule must, therefore, be made absolute, 
the order dismissing the appeal must be set 
aside and the appeal heard by the District 
Judge in due couise. Costs of this Rule 
will abide the result. We assess the hearin- 
iCe at 0110 gold viohu)\ ^ 

Ride made absolute. 


MADRAS HIGH COURT. 

Civil Revision Petitiox No. 65 of 1915, 

January 12, 1916. 

Pmen/:-Afr. Justice Seshagiri Aiyar. 

DURAISAMI UDAYAN and others— 

Defendants— PE nrroNBiis 

Versus 

KADIRSA ROWTHEN - Pr.uNTiri.'- 


(r 


(2) 8 C. \\\ N. 486. 

(3) 8 C. W. N. 437. 
C4) 8 C. W. N. 438. 

50 


n- ■, r, RI’^SPONDBNT. 

Procedure Code (Act V of \QCIH' < I]-, r- •, 

cow, point 0f-Mj,Lt ; 

it- Mate, -M ureUiC 

1 ho mere fact that a jmlsfment of an Aimclhto 

a care, does not amoimt toa material irre^iilaritv 
n the disposal of the care so as to merit interidnmco 
by a High Court iii revision, [p 'JSQ eol 1 '( 

Petition, under section 115 of Act V of 

190s praying the High Court to revise 

the decree of the District Court of Trichino- 

poly, in Appeal Suit No. 157 of 1914 

preferred against that of the Court of 

the Additional District Munsif, Ariyalur, 

in Original Suit No. 394 of 191.1 

^ Mr. K. S. Ganesa Aiyar^ for tlie Peti- 
tioners. 

Mr. P. C. SeshncJumar, for the Respond- 
ent. ^ 

JUDGMENT.-This is a suit for refund 

of purchase-money, because in a sub-sequent 
litigation^ It was found that the defendant 
had no title to the property which he 
sold to the plaintiff. The Munsif was of 
opinion that the cause of action for the 
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CHANDRA KANTA OANODLT V. SAROJINl D£BI. 

suit arose when the subsequent decision as 
to title was given and, holding that the 
suit was not barred by limitation, gave a 
decree on the merits against the defendants. 
The defendants preferred an appeal to the 
District Court. They raised, no doubt, 
in tbe grounds of appeal, the plea of 
limitation: but no affidavit has been filed 
before me to show that this objection 
was pressed before the District Judge and 
consequently I find no irregularity or ille- 
gality on the face of the judgment. Even 
otherwise, I am not preparecb— although I go 
as far as it is possible in construing 
section 115 very liberally — I am not 
prepared to accept the decision in Jagahandhu 
Biswag V. Srinath Ghutterjee (1), which seems 
to lay down that if a point of limitation 
arises in a suit and if the Appellate 
Court does not deal with it, it would 
amount to a material irregularity in the 
disposal of the case. I, therefore, dismiss 
this petition with costs. 

Petition dismissed. 

(1) IS Ind. Cat-. 3'J2. 


CALCUTTA HIGH COURT. 

Rule Am No. 904 of. 1915. 

January 24, 1916. 

Present : — Justice Sir Herbert Holmwood.Kx., 

and Mr. Justice Imam. 
CHANDRA KANTA GANGULY and others 
—Defendants -Respondents— Petitioners 

eersus 

Srimati SAROJINl DEBI— Plaintiff- 
Appellant— Opposite Party. 

Civil Procedure Code (Act V of 1908J, 0. XLI, r. 
10,0. XX\\ r. l—SccnrHij for costs of apiicaf ichcti 
to be demanded. 

There is no hard and fust rule that unless a plaint- 
iff-appellant lias no interest in the litigation 
but is a mere puppet in the liands of others, there 
cannot be any order against him for security for 
costs, [p. 787, col. 2 ] 

Khajah AssenooUajoo v. Solomon, 14 C. 533, referred 
to and explained. 

Rainsimj Blwgamn v. Bohibai, 5 Bom. L. It. 661, 
approved. 

Rule in the matter of an appeal against 
the decree of the Subordinate Judge, Khulna, 
passed in Title Suit No. 27 of 1913, and 
dated tho 11th March 1915. 


PACTS. — The plaintiff, opposite party to 
this Rule, is the widow of one Nibarau 
Chander Ganguly. She brought a suit for 
a declaration that the defendant No. 1 was 
not adopted by her as a son to her deceased 
husband and that, if in fact any ceremony 
of adoption took place, it was invalid on the 
ground that it was not performed according 
to the Hindu Shastras. She also alleged 
in her plaint that a certain ehramama alleged 
to have been executed by her in favour of 
the natural father of the adopted son, defend- 
ant No. 2, by which the management of 
her husband’s property was made over 
to him, was never executed by her but that 
she was induced to put her signature 
upon some blank papers on which fraudu- 
lently without her consent or knowledge 
the ekrarnama was written. The Subordi- 
nate Judge dismissed the plaintiff’s suit, 
holding that the adoption was validly 
made and that the ekrarnama was executed 
by the plaintiff with full knowledge and 
understanding of its contents. In bis judg- 
ment he observed inter alia : — **Jt is an 

admitted fact that Kantu Babu, Sasi 
Sekhar Babu and Hem Babu, who are 
zemindars of the village, have caused pro- 
ceedings under section 110, Criminal Pro- 
cedure Code, to be instituted against the 
second son of the defendant No. 2 and there 
is evidence to show that in the pre.sent .suit 
they have sided with the plaintiff ” . 

“The witne.ss No. 9 is Digbijoy Chnkra- 
varty, a first cousin of the plaintiff, under 
whose advice the present suit has been 

brought.” ‘The plaintiff caused a suit 

to be brought by the defendant No. 11 for 
this purpose and after the suit was compro- 
mised and a decree made in favour of defend- 
ant No. 1, the plaintiff has brought this 
suit with the help of some unscrupulous 
people.” 

The plaintiff preferred an appeal to the 
High Court against the decision of the 
Suboidinate Judge. Tliereupon the contesting 
defendants Nos. 1 and 2 (respondents in 
the appeal) on application to the High Court 
obtained a Rule upon the plaintiff-appellant 
to show cause why she should not furnish 
security for their costs in tlie Cenrt lel(;w 
as well ns in the High Court and why on 
her failure to furnish such secniity her 
appeal should not be dismissed. Tbe main 





allegation in the application was that the 
plaintiff had no immoveable property of her 
own and that her suit was not a hona fide 
but a vexatious suit by her in pursuance 
of a determined plan to harass the petitioners, 
with the assistance of and under the advice 
of Sashi Sekhar Roy and others, zemindars of 
the village. 

Babus Dwarkanath Cfkakravarty and Jotindra 
Mohan Ghowdhuri^ for the Opposite 
Party, Plaintiff-Appellant. — The plaintiff is a 
pardanashin Hindu widow. She sued for a 
declaration that an alleged adoption was a 
fiction and an ekrarnamah by which the 
management of her husband’s property was 
made over to the management of the father 
of the alleged adopted son was not executed 
by her. If the adoption is not proved and 
if the ekrarnamah is found to be not genuine, 
the widow will be the owner of her husband’s 
property. True, she has no other immove- 
able ^ property than the property she 
inherited from her husband, but that is no 
ground for asking her to give security for 
coats. ^ Mere poverty has never been held 
by this Court to be a sufficient ground for 
asking for security; otherwise the doors of the 
Court will be closed against poor per- 
sons when they ask for relief against 
the wrongful or illegal acts of rich 
opponents. Here the widow is not a mere 
pauper, ostensibly she is the owner of her 
husband s property unless and until it is 
proved that an adoption of a son has 
been made and the , ekrarnamah has been 
executed by the widow. These are the very 
questions which have to be decided in her 
appeal to thi.s Court and before the appeal 
has been decided against her, she ought not 
to be regarded as having no immoveable 
property. Unless it is found that the 
appellant has no interest in the litigation 
and that she is a mere puppet in the 
hands of others, no order for security for costs 
should be made against her at this stage. 
Cites Khajah Assenoollajoo v. Solomon (1). 

[Holmu'ood, J, — It has been found by the 
lower Court that she is carrying on the 
litigation at the instigation and with the 
help of others and we must presume at 
this stage that that finding is correct.] 

(1) 14 C. 533. 


As a pardanashin lady she must take the 
help of others for the purpose of the liti- 
gation, The lower Court does not find 
that the lady has no interest in the litigation 
and the suit is being maintained by others 
to harass the petitioners. The widow has a 
very substantial interest in this litigation 
&nd tho f^ct thftt sho is b6ing^ holpsd by 
others, who might be enemies of the 
petitioners, does not make the suit bad- for 
maintenance or champerty. There is no 
ground for taking security from her; the 
only ground which could possibly be urged 
by the other side is that if the eharnama 
is found to be genuine and the adoption 
true, then the widow is poor, having no 
immoveable property of her own. Such a 
ground has never been held to be a sufficient 

ground for taking security, under Order XLI 
rule 10. ’ 

Babu Tarakeshwar Pal Chowdhury^ for the 
Petitioners, cited Pimsing Bhagwan v. 
Balubai (2). 

JUDGMENT.- This is a Rule calling 
upon the opposite party to show cause why 
she should not furnish security for the 

costs of the petitioner here and in the Court 
below. 

The case is one of a Hindu widow, who 
alleges that she did not enter into a certain 
ekrarnamah making over the management 
of her husband’s property to the father of 
his adopted son. She likewise denies the 
adoption. The learned Judges who issued 
the Rule were, both of them, Hindu .fudges 
andmmst have fully in their minds the 
position of a Hindu widow and the rulings 
protecting her interests. 

It is argued before us that there is a 
hard and fast rule that unless the plaintiff 
has no interest in the litigation but is a 
mere puppet in the hands of others, there 
cannot bs any order for security for costs 
We do not think that any such hard and 
fast rule has ever been laid down. The 
nearest approach to it is a ruling of a Single 
Judge of this Court on the Original Side in 
the case of Khajah Assenoollojoo v. Sohmon 
(1), and there the rule, which has been 
adopted in all the Courts in India as well 
as in Lngland, that mere poverty is no 
sufficient ground to ask for security for the 

(2) 5 Bum. L. R. 661. 
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costs of the suit, may be taken as clearly 
laid down; and it is then said it is otherwise, 
as was the case in the case cited, when be is 
not the real litigant but a mere puppet in 
'the hands of others. That does not, in our 
opinion, mean that a person who has an 
ostensible interest in the property in suit 
'is not a puppet in the hands of others and 
that you cannot ask for security. It must 
inevitably happen tliat in all cases of litiga- 
tion fomented by third parties the ostensible 
plaintiff must have a claim which can p'ima 
facie be supported in Court, and in this case 
the widow, were she able to get rid 
of her alleged action in adopting the son 
and of the alleged elcraniamah which she 
denies, would no doubt have a very sub- 
stantial interest in the property. But there 
are specific allegations in the affidavit of 
• the petitioner which are supported by the 
findings of the Court of first instance ; 
and these specific allegations have not 
been traversed by the affidavit in reply. 
Now, in the case of Ramsinj Bhagwnn 
V. Baluhai (2), it was clearly laid down 
that where “there is something more than 
mere poverty alleged and, so far as the 
Court below is concerned the respondents 
have succeeded in proving that allegation 
to its satisfaction, whether the Appeal 
Court will come to the same conclusion 
when it has heard the appeal is im- 
material, but the respondents are entitled 
to ask the Court to bear tlie facts found 
by the lower Court in mind in deciding 
whether this is a first case for the exer- 
cise of the discretion” vested in the Court 
under Order XIjI, rule 10; and in exercising 
tl)at discretion in the case of a Hindu widow 
who denies an alleged adoption, it was 
further held that the Court may very 
well be guided by the provisions of section 
dfr'O, now Order XXV', rule 1. 

There are, therefore, two grounds bir 
making this Rule absolute: — F/ri.//// that 
altliougli the widow may have a very large 
ostensible interest in the property of lier hus- 
band she has been found to be a puppet in 
the hands of others and secondly^ that apart 
from the property of her liusband, which is 
substantially in suit, she has no other im- 
moveable property which can be given as 
security and money security sliould, there- 
fore, be asked for. Having regard to 


the allegations in. the case we are willing 
to allow the lady either to deposit Rs. 600 
(rupees six hundred only) to cover the 
costs of both Courts in cash or Govern- 
ment promissory notes or to furnish 
security of immoveable property to the 
satisfaction of the lower Court through 
seme substantial surety within three 
months of the date of the order reach- 
ing the Court below or thirteen weeks from 
this date, whichever is earlier. With 
these directions the Rule is made absolute. 
The petitioner is entitled to his cost of the 

day — two gold mohurs. 

' Rule trade absolute.^ 

* 

CALCUTTA HIGH COURT. 

Rule Msi No. 930 of 1915. 

January 31, 1916. 

Preseji^:— Justice Sir Herbert Holmwood, Kt., 

and Mr. Justice Imam. 

HIRAMATI DASSYA- JuDiiMENi-DEiiTOR — 

Pehtioneu 


ANNADA PRASAD GHOSH and others— 
Decree-holders— Opposite Party. 

Jurisdictiou—Transfei' of proceedings which are 
witlwnt jumdictivn^ if valid— Mesne profits exceeding 
pecitniarij jurisdiction of Court decreeing suit, applica^ 
tion for — Decreeing Court, jurisdiriton oj—liemehj. 

Proceedings in a Court which are without juris- 
diction are not proceedings w)»ich can be transferred 
by a superior Court either under the old Code of 
Civil Procedure or tlie new. []>. 790, col. 2.] 

Shninsundcr Saha v. Anuth Bandhii Saha, 6 Ind. 
Cns.97: 37 C. 574; UC.W. N. 662, followed. 

A Muiis'if, wlu)sc pecuniary jurisdiction was limited 
to Ks. 2,000, dccrei'd a suit fur recovery of possession 
of an iuiniovcable pro)>crty with mesne juotits. The 
value of the .‘juit with mesne ))rofits claimed up 
to the ilate i>f the institution of the suit amount- 
ed to a gross valuation of Hs. 1,200, but the mesne 
profits imidcidv llfi' and thereafter up to the date of 
delivery exccedeil liis pecuniary jurisdiction: 

that the Mun.sif's deerte for jtossossion and 
tiiesiie profits antecedent to Miit must stand but as 
regard.^ tlie assessment of niesno profits from the 
insfitn(i<»u of tlie suit to the date of doliverv of 
l>ossession. tlie Munsif had no jurisdiction and that 
such an ajiplication for mesne ]'rc*fits bled in the 
Munsit’s Court .should be ivtiirncl br presentation 
to the ]uoiv.“r (’ourt. [p. TIKL col. 2. 

IViui>ein}rii Kniiiiir ChnkidvaiH v. Pmiui Chandm 
Duse. Sind. Cas. 3-1; 13 C.h. J. 132; 15 C. W. N. 506, 
followed. 

Rainvswar Mtdiion v. T>i(" Mahton. 21 C. 550, not 
followed. 


Rule against the order of tlte District 
Judge, Khulna, in Miscellaneous Judicial 
Case No. 65 of 1915. 
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HIRAMATI DASSYA f. ANNADA PRASAD GHOSH. 

FACTS of the case appear from the 
following petition of the judgment-debtor:- 
_ J. t hat the decree-holders opposite party 
instituted a suit, being Suit No. 44 of 1902, 
in the Court of the Subordinate Judge of 
Khulna against your petitioner and others 
for recovery of hhas possession and for 
nusilat and valued the said suit at Rs. 1,200 
e Rs 800 being the market value of the 
land in dispute and Rs. 400 being the ap- 

proximate value of mesne profits. 

2. That the said suit was subsequently 
transferred to the Court of the 2nd Munsif 

ot Khulna who was vested with powers to try 
cases valued up to Rs. 2,000. 

3 That the learned Munsif dismksed the 

plaintiffs suit with costs and against the 
said judgment and decree the plaintiffs pre- 
f erred an appeal to the District Judge 
ot Khulna, who decreed the plaintiffs’ .suit 
without costs and directed wasiht to be 
ascertained in execution. 

deiJ''"/*.®*:"®* ^■“'^ement and 

decree of the learned District Judge your 

pkitioner preferred an appeal from Appellate 

decree, being No. 2031 of 1905, to this 

Hon ble Court but the said appeal was dis- 

missed bj^ their Lordships and the plaintiffs’ 
suit was decreed. 

n"" «' “ “ .“.5 

your petitioner and others for ascertainment 
of mesne profits and notices were served upon 
your petitioner and other defendants. 

Jt defendants in the said 

suit filed petitions of objections on the 
allegations that they had no right to or 
posses.sion in the property decreed, and con- 
sequentljr they were not liable for the mesne 
profits, but the learned Munsif rejected 
the .said petitions and made all of them 
liable for mesne profits. 

7. That against the decision of the learned 

72 “ ofVgngVtir'’"!'! Appeal No. 

72 of 1 909 and the other defendants prefer- 

No- 71 of 1909 to the District 
Judge of Khulna, but the learned Subordi- 
nate .’iidge who finally tried the appeal 

d cded that the appellants in Appeal No. 

71 of 909 were not liable for mesne pro- 
fits but only your petitioner, appellant in 
Appeal No 72 of 1909, was liable for mesne 
profits of the plaintiffs-decree-holders, 




8. That the plaintiffs-decree-hcklers pre- 

order, being No. 120 

the defendants, but their Lordships held lhat 
yonr petitioner alone was liable (o the plaint- 
iffs-decree-bolders for mesne profits. 

9. That thereafter a Commissioner was 
appointed to investigale into the amount of 
mesne profits due to the plaintiffs-decree- 
holders and the Commissioner .submitted his 
report that according to the decree-holders’ 
Identification of the disputed land the amount 
of mesne profits would be Rs. 10,841-7-9 
and according to your petitioner’s iden- 

I i’”'’®"® '’'■“'’I® "'™1<1 be 

Rs. 764-1-0 only while according to the 
Commissioner the amount of mesne profits 

would be R,s. 3,* 00- 7- 8. 

10 . That your petitioner filed petition of ob- 
jection 0 the report of the Commissioner and 
your petitioner also filed an application to the 
effect that Ihe a mount of mesne profits cannot 
xceed Rs. -,000 as (he learned Mun.sif had 
no jurisdiction to try cases exceeding Rs. 2,000, 
but after hearing the Pleaders of the 
parties he earned Munsif came to the con- 
clusion (hat he had no jurisdiction to decree 
more than R,s 2,000 to the decree-holders. 

ih» ™ 7th August 191.5 

he decree-holders filed an application to 

fi e if 1 '®i from the 

file of learned 2nd Munsif to the file ot 
the 1st Subordinate Judge of Khulna, and 
the very day the learned District Judge 
passed an e.r par/e order transferring the 
said suit to the Court of the Subordinate 

12. That on the .same day your petitioner 
appeared before (be District Judge of 
Khulna after the above order was passed 
and after hearing both the parties the 

J’'dge by his judgment 
da ed 18th August 1915 affirmed his former 

order of transfer and the suit was trans- 

krred to the file of the Subordinate Judge of 
-Khulna. * 

13. That being aggrieved by the orders 
0 the learned District Judge; dated the 
9th August 191o and IStli August 1916 
your petitioner begs to move your Lordship.s 

on the following amongst other 

GROUNDS, 

1. For that the learned District Judge 
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acted withonfc jurisdiction in transferring 
the case from the file of the 2nd Munsif to 
the file of the Subordinate Judge of 
Khulna. 

2. For that the plaintiffs having instituted 
their case in the Court of the Munsif having 
limited pecuniary jurisdiction, the learned 
District Judge acted without jurisdiction 
in transferring the case to the Court of the 
Subordinate Judge. 

3, For that the order made by the 
learned District Judge for transfer of the 
case for mesne profits to the file of the 
Subordinate Judge is ultra vires and void. 

Under the circumstances your petitioner 
most humbly prays that your Lordships 
will be pleased to send for the records, to 
issue a Rule and to set aside the said orders 
of the learned District Judge, dated 9th 
and 18th August 1915, or to pass such other 
or further orders as to your Lordships may 
seem fit and proper and your petitioner 
further prays for ad interim stay of the 
hearing of the case....” 

Dr. fiarat Chandra Basak and Babu 
Bipin Chandra Bose, for the Petitioner. 

Babus Joges Chamira Roy and Amarendra 
Bhusan Chose, for the Oppo.site Party. 

JUDGMEXT. — We think that the proper 
way of dealing with this matter is to treat 
it precisely in the same manner as this 
Court treated a similar application in the 
ca.se of Bhiipendra Kumar Chakravarti v. 
Puma Chandra Bosi (1). There is no 
question now that the Munsif had full 
jurisdiction to decide the original suit with 
mesne profits claimed up to the date of the 
institution of suit, wliich amounted to a 
gross valuation of Rs. 1,200. There is 
also no doubt that he had no jurisdiction to 
adjudicate upon mesne profits pendente Jite 
and thereafter up to the date of delivery, 
inasmuch as those mesne profits are said by 
one party to amount to Rs. 8,000, and by the 
other to over Rs. 10,000, and the special 
pecuniary jurisdiction of tlie Munsif is 
limited to Rs. 2,000. Something, therefore, 
must be done to enable the decree-holder 
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to have the full benefit of the decree so far 
88 he is entitled to it; and the only question 
seems to he whether we should Mow the 
procedure adopted by a Bench of this Court in 
the case of Bameswar Mahton v. Dih Mahton 
(2) or the more recent decision to which 
we ’have already referred. That the order 
of the learned District Judge in the Court 
below transferring the case to the sub- 
ordinate Judge is incompetent there can 
be no doubt on the principle which is laid 
down in the ca.-^e of Shamsunder_ Saha y. 
Anath Bandhu Saha (3). Proceedings which 
are without jurisdiction are not proceeding 
which can be transferred either under the 
old Code or the new. We cannot now say 
that the Munsif had jurisdiction to ascertain 

and decree mesne profits which are in excess 
of Rs. 2,000, nor can we remove frf-m the 
cognizance of the Munsif the decree 
which has already determined the possession 
and mesne profits antecedent to suit, lhat 
must remain with the Munsif and must be 
confined to the limits of his pecuniary 
jurisdiction. But the proper course to follow 
with regard to the assessment of mesne 
profits from the institution of the suit 
to the date of delivery of possession is 
to direct the return of the plaint or 
application for mesne profits subsequent 
to suit for presentation to the proper 
Court, that is, the Court of the Subordinate 

Judge. 

The Rule is, therefore, made absolute in 
these terras and the execution case will be 
returned at once to the Munsif s Court for 
carrying out the order. 

We make no order as to costs. 


Ixnle inade absolute. 


(2) 21 C. 5?.0. 

(3) 6 Ind. Cae. 97; 37 C. 574; U C. W. X. GC2. 


(1) 8 Iml. Cas. 34; 13 C. L. J. 132; 15 C. W. X.50fi. 
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CALCUTTA HIGH COURT. 

Appeal prom Order No. 358 op 1912. 

January 25, 1916. 

Present : — Justice Sir Herbert Holmwood, ITt., 

and Mr. Justice Imam. 

MEAH UZERALI SARDAR— Plaintiff — 

Appellant 

versus 

SAVAI BEHARA and others— Dependants 

— Respondents. 

Civil Procedure Code (Act V of 1908), s. 107, 0. XLI 
•‘-Remand — Appellate Courts power of~Party, addition 
Amendment of plaint— Ejectment, suit for — Land- 
lord and tenant— ‘Transferee of tenant’s rights, if neces- 
sary party. 

Tn a suit for ejectment by a landlord against the 
tenants the transferee of the tenancy right from 
the tenants, who was rightly or wrongly admitted 
to their possession as tenants and under whom the 
tenants are holding as sub tenants, is a necessary 
party, [p, 792, col 2.] 

There are possible cases of remand which are 
not included in Order XLI, Civil Procedure Code, 
[p. 792 co!. 2.J 

When an amendment of plaint is granted in 
appeal and when parties are added, the Appellate 
Court has the power of remanding the whole case 
without keeping it on its own die. [p. 79:i, col. 1.] 

The general provision for remand in section 107, 
Civil Procedure Code, is not governed or limited by 
Order XLT alone but is subject to such conditions 
and limitations as may be prescribed in the rules 
and Orders, [p. 793, col. I.] 

Nahin Chandar Tripati v. Pran Krishna Dey, 20 Ind. 
Cas .39; 18 C L. J. 613; 41 C. 108, disapproved and 
distinguished. 

^ Appeal against the decree of the Addi- 
tional District Judge, Jessore, dated the 
15th April 1912, reversing the order of the 
Subordinate Judge, first Court of that 
District, dated the 31st May 1911, and 
remanding the case to his Court for proceed- 
ing according to law, 

PACTS.— The plaintiff-appellant brought 
a suit to eject the defendants from 19 
plots of land in Mauza Solemanpur. The 
plaintiff, who was a joint proprietor of the 
estate to which this land originally be- 
longed, came into exclusive possession of 
the land by partition in 1316 B. S. and 
soon after coming into possession he in- 
stituted this suit on the 13th May 1910. 
The land was granted to the predecessor- 
in-interest of the defendants as service tenure 
for bearing palkis. It was alleged that 
defendants refused . to perform the service 
when cal[pd upon by the plaintiff and hence 
the suit. 


The defendants admitted that the land was 
originally granted as a service tenure, but 
they contended that the proprietor subse- 
quently resumed the service tenure and re- 
settled the land with their predecessors-in- 
interest hs jamai land and that they had 
been holding the land since then as 
their jamai land, that in 1309 B. S. 
they sold their jamai tenancy to one Mr. 
Macleod and then again took settlement 
from him as his under-raiyats and that 
since 1309 B. S. they had been holding the 
land as under-miVa^s of Mr. Macleod. The 
contention of the defendants, therefore, was 
that the service tenure having been resumed 
and the land being re-settled with them, 
they had a transferable right in the land 

and the plaintiff had no right to eject them 
from it. 

The Court of first instance decreed the 
suit, whereupon the defendants appealed to 
the District Judge who by his order, dated 
the 1 »th April 1912, reversed the decree 
of the first Court and remanded the case to 
it for rehearing after admitting certain 
documents into evidence, after allow- 
ing the plaintiff opportunity to adduce 
rebutting evidence relating to those docu- 
ments if necessary and also after adding 
Mr, Macleod and another person as de- 
fendants. Against this decision the present 
appeal was preferred to the High Court. 

^ Babus Mohendra N^ath Roy and Atnarendra 
l^ath Bo'te, for the Appellant. 

Mr. H. D. Bose (Counsel), Babas Siva 
Prosanna Bhaftacharjee and Tarakerswar Pal 
Chowdkary, for the Respondents. 

JUDGMhlNT. — This is an appeal from 
an order remanding a case in appeal. The 
plaint was filed so long ago- as the I3th 
May 1910. The judgment of the Subordi- 
nate Judge in the Court of first instance 
is datpd 31st May 1911 and the judgment 
now under appeal before us is dated the 15th 
April 1912. Wo are now at the end of 
January 1916. It is, in our opinion, very 
lamentable that this matter should be still 
undecided, more especially as, for the reason 
which we are about to give, there does not 
appear to have been any substance in the 
appeal. 

It is contended, firstly, that inasmuch as 
the Court of first instance did not decide 
the case up)n a preliminary point the order 
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of remand 'bngbt to have been made under 
Order XFjI, rule 25, and that the Appel- 
late Court should have kept the case on 
its own file. In this connection it is con- 
ceded that the irregularity cannot be given 
effect to unless the appellant was prejudiced 
by the procedure adopted; and in order 
to establish that he >vas so prejudiced, it 
is pointed out that two orders which are 
alleged to be erroneous in law were pass- 
ed incidentally by the lower Appellate 
Court. The frst was that three documents 
were admitted which had been rejected by 
the first Court as out of time, and the 
second was that the Judge has directed 
the plaintiff to add three persons as 
defendants before proceeding with the 
case. 

Now curiously enough neither of these 
points has any substance in it. It is 
clearly found by the learned Judge in the 
Court of Appeal below that the documents 
were not out of time and his finding of 
fact entirely disposes of the question, and 
shows that the Subordinate Judge very 
improperly rejected these papers on one 
excuse on the 25th April 1911 and on 
another and wholly different excuse on the 
26th April when a second attempt was 
made to file them. We need not go into 
details which are fully set out in the judg- 
ment of the lower Appellate Court. 

As regards the second point we do not 
think that a somewhat confused sentence 
in the penultimate paragraph of the judg- 
ment was intended to mean tliat the burden 
of adding these defendants should be thrown 
upon the plaintiff. In another passage in 
the judgment tlie Judge clearly directed 
that they should be added and the case 
should proceed. ^V"e are clearly of opinion 
that iMr. Macleod was a necessary party. 
It is contended before us fJiat the alleged 
landlord set up by persons whom the 
plaijitiff seek.s to eject need not be made a 
party to the suit, and certain judgments of 
the Judicial Committee are relied upon in 
which it is held that it is not iiece.ssary for 
the plaintiff in a suit for ejectment to 
make ary one a party who is not in pos- 
session, merely because the defendant sets 
him up as his landlord.. But these can 
ea.sily be distinguislied from the pre.sent 
case when it is found ns a fnct tliat there 


A 

was a transfer of the tenancy right from 
the defendants to Mr. Macleod and as a fact 
that Mr. Macleod was rightly or wrongly 
admitted to the defendants’ possession 
as tenants and that the defendants are ■ 
holding under him as sub-tenants by paying 
him rent. Under the circumstances it is 
clearly not only necessary but to the 
interest of the plaintiff to get rid of Mr. 
Macleod. 

Asvegards the other two persons Gobardhan 
and Indu whom the defendants put forward 
as their co-sharers, the adding of co-sharers 
as parties, when a retrial is necessary 
is a matter of discretion with the Court, 
and it is certainly to the interest of the 
plaintiff as well as to the interest of 
every one else that there should be some 
finality In this litigation and that all the co- 
sharers should be added. 

This brings us to a reconsideration of the 
very first objection that the remand was 
incompetent in the form in which it is 
made. With all respect for the decision 
of the learned Judges in the case of Nabin 
Chandor Tripati v. Pran Krishia Dey (1), 
it may be pointed out that that decision 
differs from several previous cases by which 
we are bound and as the learned Judges 
declined to refer the question to a Full 
Bench, because they were of opinion that 
it did not directly arise, the case being 
disposed of or. another ground, it is not, there- 
fore, an autliority for the very general 
proposition that there is no other possible 
case of remand which is not included in 
Order XLT. Now this very matter of 
amendment of a plaint in an Appellate 
Court with the necessary addition of parties 
is on the face of it a case which cannot 
po.ssibly fall under Order XLI, rule 23 
or rule 25. It is not a decision on a preli- 
minary point, therefore, it may be said 
that the whole case cannot be remanded, 
but it is not a case in which certain issuer can 
be framed and certain additional evidence can 
be taken under rule 25, for new parties 
having been added and the plaint having 
been amended the added defendants as 
well as tlie original defendants have a 
right to tile fresh written statements and 
to have the whole case re-opened. It seems 

(1) 20 Iml. Cns. 39; 41 C. lOS; IS C. h. J. 013. 
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to have been overlooked that in the new 
Code of Civil Procedure the Legislature 
has given this power of amendment to 
the Court of Appeal; and it is a necessary- 
outcome of that power that the Court 
must have the power of remanding the 
whole case when an amendment of plaint 
is granted in appeal and when parties are 
added. There is a general provision in 
section 107, Civil Procedure Code, for a 
remand. The consideration which we 
have just pointed out must lead to the 
conclusion that that section is not governed 
or limited by Order XLI alone, but it is 
subject to such conditions and limitations 
as may be prescribed in the rules and Orders 
and the amendment of a plaint and 
addition of parties in a Court of Appeal 
is one of the conditions prescribed in 
the rules and Orders. Section 107, there- 
fore, is just as much subject to that con- 
dition as it is to the conditions laid down 
in Order XLL 

I 

We, therefore, ho\d,jirstly, that this remand 
was not improperly made; secondlyy that 
if it had been irregularly made it did 
not prejudice anybody; ihirdltjy that the 
District Judge would liave been grossly 
wanting in his duty had he not admitted 
those three documents, and lastly that 
Mr. Macleod is a necessary party and that 
the Judge exercised a wise discretion in 
adding the alleged co-sharers Gobardhan 
and Indu. 

The result is the appeal is dismissed with 
costs, three gold wohurs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 203 of 1915. 

January 191G. 

Present:— Justice Shadi Lai. 

HUKAM SINGH — Defendant— Petitioner 

versus 

MAKHAN LAL— Plaintiff — 
Respondent. 

Provincial Small Cause Cowis Act {IX of 18S7), 
s. 2o— Suit for recovery of moncy—Vocument purport- 
ing to be receipt for amount, genuineness of, doubted — 
Revision. 

Where in a suit for recovery of money, tho defend- 
ant put forward a document which purported to 
be a receipt for the amount, but the genuineness of 
which was doubted by tlie Small Cause Court: 

Held, there was no error of law or procedure which 
justified the exercise of tho revisional jurisdiction 
under section 2 t of tlio Provincial Small Cause 
Courts Act. [p. 794, col. ].] 

Petition for revision, under section 25 of 
Act IX of 1887, of the decree of the Judge, 
Small Cause Court, Delhi, dated the 18th 
February 1915, decreeing the claim. 

Bhagat Govind Das, for the Petitioner. 

Rai Sahib Lala MoH Sagar, for the Re- 
spondent. 

JUDGMENT. — The sole question in this 
case was whether the defendant had estab- 
lished the payment of Rs. 475 to the plaint- 
iff, in addition to the sum of Rs. 200 
which was admittedly paid to the latter by 
means of a cheque. To prove this allega- 
tion the defendant put forward a document, 
D-1, purporting to be a receipt for Rs. 675, 
Now, this receipt is in the English langu- 
age, which the plaintiff admittedly does 
not know, and it was written by -the 
defendant’s brother. The plaintiff undoubt- 
ediy signed his name on the stamp, but 
that writing does not mention the amount 
received by him. There is, however, 
another writing in Deonagri characters, 
which does specify the amount, but the 
Judge, Small Cause Court, has expressed 
his doubts as to the genuineness thereof. 

I have examined both the writings and 
am not prepared to find affirmatively that 
they are by one and the same per.son. 

The question, however, arises whether 
there is any adequate reason for my inter- 
ference on revision. The Judge, Small 
Cause Court, has mentioned several matters 
which, in his opinion, militate against the 
defence set up by the petitioner, and after 
hearing arguments on both sides I am not 
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convinced that there is any error of law or 
procedare, which would justify the exercise 
of the revi.sional jurisdiction under 
section 25 of the Provincial Small Cause 
Courts A.ct. 

I accordingly reject the application with 
costs. 

Beinmn rejected. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 3631 

OF 1914). 

February 10, 1916. 

Present:— Justice D. Ohatterjee and 
Mr. Justice Beachcroft. 

NIROD KRISHNA GHOSE and others 

—Defendants— Appellants 
versus 

Mahcirajo. Bahadur SiR PRODUT KUMAR 

TAGORE— Plaintiff— Respondent. 
Bnml Tenancy Act {VIII o/ 1885), .s-s. 50J05- 
Proceedimjs under s. \Qo-P^emmption ofjixry o) rent, 
rebuttal oj -Knhancemcnt, linbilitij /or— .Tama wasil 
bfiki of »iore than 10 years, admirMitij r./— 

Genuineness, prcsninption (>f~FA‘ldenre Act {I of 

16112), s.N*. 00, 34. ^ , T. 

In a procoodinp under section lOo of the Bengal 

Tenancy Act for settlement of fair and equitable 
rent, jama wasil bald papers of more tlian 70 years 
were produced to rebut the presumption ari.sing 
iiiulcr section 50 of the Bengal Tenancy Act from 
proof of payment of uniform rent for 20 years: 

Held, that tlie wasil bald jiapers were admis- 
sible in evidence and tlioir genuineness could be 
presumed under section OC of the Kvidence Act. [\\ 

79-S col 1.] 

Held, further, that the liability to enhancement 
was imposed not by the jama wasil hali papers but 
by the law which,* in the absence of a presumption 
under section 50 or upon rebuttal of that presump- 
tion, imposed a liability to enhancement upon tenants. 

[p. 705, col. 1.] 

Dukha Maiidal v. Grant, 16 Ind. Cas. 46(; 16 
C. L. J. 24, follo\Yod. 

Appeal against the decree of the District 
Judge, Faridpur, dated the llth June 1914, 
affirming that of tlie Assi.slant Settlement 
Officer, Faridpur, dated the lOtli March 

1914. 

FACTS of the case appear from the 
judgment. 

Babu Jogesli Chandra Buy (with Balm 
Amnrendrn Bhnsan Chose for Babu Penn' 
Mohan Sihhn), for the Defendants-Appel- 
lauts.— This is an appeal against the decree 
of the lower Appellate Court in favour of 
the Maharaja. My clients, the tenants, 
pleaded that the tenancy ig mokarari and 


filed rent receipts raising the presumption 
under section 50, Bengal Tenancy Act. To 
rebut the presumption which arises in their 
favour under section 50 of the Bengal. 
Tenancy Act, the plaintiff produced ;u7na wasil 
haki papers of the years 1236, 1267, 1269, 
and 1270, B. S., showing a different rent 
and realisation of that rent for the tenancy 
in question. The lower Appellate Court 
has held that these jama wasil haki papers 
are admissible uoder section 90 of the 
Evidence Act and relevant under section 
32 of the Evidence Act, and that they are not , 
covered by section 34 of the Evidence Act. 

My contention is that these jama wasil 
haki papers cannot be admissible as inde* 
pendent evidence and that in any case, they 
cannot be relied upon as imposing a liability 
to enhancement of the rent paid by my 
clients, the defendants, under section 34 of 
the Evidence Act. Jama wasil haki papers 
may be admissible as corroborative, but 
not a.s independent, evidence of the fact 
therein stated. They are insufficient to rebut 
the presumption of the uniform payment of, 
rent for more than 20 years,— .see Bam. Ball 
Chickerhutty Tara Stondari Burmonya (1). 
These papers cannot be treated as independent 
evidence. The jama wasil haki papers are 
made at the end of the year and copied 
from other papers which are kept in the re- 
gular course of business. So, obviously under 
section 34 of the Evidence Act, these papers 
can never be treated as being sufficient 
evidence to charge the defendants with the 
liability of paying enhanced rent. Jamahandi 
papers of more than 70 years are admis- 
sible as evidence without any corroboration, 
but jama wasil haki papers are not original 
papers, vide Pukka Mandal v. Grant 
(2). These .mma ivasil haki papers 
have not the effect of rebutting the pre- 
sumption which ray clients can take advan- 
tage of under section 50 of the Bengal 
Tenancy Act. 

Bahn Mara Prosad Chatterji, for the Re- 
spondent, wa.s not called upon. 

JUDGMENT.- In a proceeding under 
section 105 of the Bengal Tenancy Act, for 
settlement of fair and equitable rent, the 
tenants relied upon receipts for 20 years 
to show uniform payment of rent as a basis 
for the presumption under section 50 

( 1 ) S W. K. 2S0. 

(2) 16 Ind Cas. 467; 16 C. L. J. 24 
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of the Bengal Tenancy Act. The landlord 
adduced evidence of jama wasil haki papers 
more than 70 years old, and the lower 
Appellate Court, upon a consideration of 
these papers with the other evidence, 
has held that they have the effect of 
rebutting the said presumption raised by 
the proof of uniform payment of rent for 
20 years. 

It is contended that these papers were 
not admissible as independent evidence and 
that in any case under section 34 of the 
Act they could not be relied upon as 
imposing a liability to enhancement upon 
the rent paid by the defendants. In the 
first place the papers are more than 70 years 
old and their genuineness can be presumed 
under section 90 of the Evidence Act and 
in the second place, they cover a very 
long period and the lower Court was within 
its rights in believing them to be genuine. 
The case relied upon by the lower Appellate 
Court, Bukha Mandal v. Grant (2), 
is in point and we think that it is not 
right to say that these papers have the 
effect of imposing any liability upon the 
tenants. Their effect is to rebut the pre- 
sumption under section 50 of the Bengal 
Tenancy Act by showing that previnus to 
the 20 years for which uniform payment 
of rent has been shown, there was realisa- 
tion of different rates of rent. The liability 
to enhancement is imposed not by these 
papers but by the law which, in the absence 
of the presumption under section 50 
or upon rebuttal of that presumption, 
imposes a liability to enhancement upon 
tenants. 

In this view of the case, we think there 
is no substance in this appeal. We dismiss 
it with costs. 

I ♦ 

Appeal dismissed. 


MADRAS. 

MADRAS HIGH COURT. 

Okiginal Side Appeals Nos, 98 of 1913 and 

19 OF 1915. 

Memorandum op Objections in the said ' 
Original Side Appeals Nos. 98 
of 1913 AND U OF 1915, 

October 14, 19 5. 

Present: — Mr. Justice Sadasiva Aiyar an l 

Mr, Justice Napier. 

In 0. S. No. 98 op 1913 
NALAM YiSWANATHAM-Plaintipf- 

Appellant 

! versus 

The official ASSIGNEE of MADRAS, 
Defendant— Respondent. 

In 0. S. No. 19 of 1915 
The official ASSIGNEE of MADRAS 
— Plaintiff- Appellant 
versus 

CHIKKAPADMAVATHTAMMAL- ' 

Dffendant— Respondent. 

presidency Towns Insolvency Act (III of 1909j, 
ss. 46, hG^Froudulent preference—lnfention of 
insolvent^Kaiural and probable consequence of 
payment '^Creditor” meaning of— Payment made^fn 
oidinary course of business;' nhelher can be prejeiendal 
— Accommodation acceptor, liahilityof 
It is the duty of a Court to find out whether 
the intention to give preference to any one of tie 
creditors was the substantial or dominant intention 
acting on au insohent’s mind when lie made a 
payment, [p. 7D8, col, P.] 

Wlicn the natural and probable consequence of 
a payment is the preference of a partk-iilar creditor 
among numerous creditors, and ulien the polier of 
the Presidency Towns Insolvency Act is that 
the debtor’s assets should lie equally distributed 
among all creditors as much as possible, the 
jinyment by an insolvent debtor which has the 
natural effect of preferring a creditor must he 
deemed to have been made with the view Mid 
intention to prefer that creditor, whatever otlier 
views the insolvent may also have had in making 
tiiat payment and whether those oilier views were 
morp dominant or less dominant, more substantial 
or less substantial, than the view to give a preference 
If there was legal duress in consequence of which 
that payment was made, then the view to j)rcfer 
may be negatived. But a payment made to prefer 
a creditor, even tliough made in the ordinary course 
of business, is a preferential jiayinent within the 
meaning of the Act. [p.7i8, col. 2; p. ',99, coi. 1.] 


« 


Broohe, Ex parte, Hassal, In re, [ 1874; 9 Cli. Ann HOI. 
34 L. J Bk. 49; 3U L. T. 03; 22 U', K. foIlu\ved ’ 
In order to avoid a transactum as a fraudulent 
preference it is essential that the relation of debtor 
and creditor should exist between the parties to 
the transaction, [p. 799, col. 1.1 




'•'vviui iJlJlilV *11 

existing obligation to be performed by om* 
towards the otlier. The person who on the hapiH-i'ii,,; 
of cercam contingencies, wliich mav or nr'v 
happen, will become entitled to enforce an obli-atioi 
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then created against another person, cannot bo 
called a creditor, [p. 799, col. 1 & 2.] 

A surety or an accommodation acceptor is a 
contingent creditor entitled to prove under section 
40 (Ij of the Presidency Towns Insolvency Act, but 
he is not a creditor who can be fraudulently preferred 
under section 56. [p 800, co*. 1.] 

Paine, In re, Read, E.r pa^-le, (!8:-»7) 1 Q. B. 122; f6 
L. J. Q. B. 71; 76 L. T. .816; 3 Munson 309; 45 W. 11. 
190; Blackpool Mof or Car Company, Ltd , In re, Hainil 
ton V. Blackpool Motor Car Company, Ltd., (1901) 1 
Ch. D. 77; 49 W. R. 124; 8 Manson 193; 70 L. J. Ch. 
61, dissented from. 

Milh, In re, OSicial Receiver, E.r parte, 5 Morrell 
55; 68L. T. 871, followed. 

One X. drew 8 hundis upon I’, on llie 12th 
January 1911 for Rs. 8,000 payable on the 1: th and 
25th March 1911. I’, accepted these hundis 

to accommodate the drawer and the /dtHd/.s' wore 
discounted in the Bank of Madras. In order to 
put V. in possession of funds to meet his 
liabilities ns acceptor, X. drew 10 hundis for 
Rs.21,6’<2 in favour of T. between the lltliandl3rh 
March and another in favour of his daughter P. for 
Rs. 5,000 on thellth March. On the .'0th of March 
X. was adjudicated an insolvent anil tlie Official 
Assignee sued for a declaration that X. was 
guilty of fraudulent preferences in drawing tlieso 
hundis and for directing the said T, to pay to the 
Official Assignee the sum of Rs. 10,500 realised on 
foot of 7 of the 16 hundis or in the alternative that 
r, should be directed to pay Rs. 5, .500 and P., the 
insolvent’s daughter, be directed to )tay the hainneo: 

Held, (1) that there was n fraudulent preference 
of P. by the insolvent within the iiuatiitig of section 

fa) of the Presidency Towns Insolvency Act. 
and she ought to he flirected ro repav the sum paid 
to her; [p. 797, col. 2.] 

(2) that inasmuch ns T. paid Its. .5,500 into 
the Bank of Madras out of the monies realised by 
him in order to discharge himself of his liability i<j 
the Bank as acceptor, this sum could not be Vaid 
to liave been paid by X. to I’, as if 
he was X.'s creditor, but in ordm* to put 
V. in funds to discharge tlie liaiality iitnloilaken 
for the benefit of A. and in order to preiont the 
contingency of r. becoming in future the criMlitor 
of N ami, Ihcrcfore. no (|UCstion of fraudulent 
preference arose in tlii.s case. [p.SOO, eol.'.:. 1 2.] 

Appeals from tiie judgment and order of 
the flon’ble Mr. Justice Dakewtdl, dated the 
30th September i,, fl,e In.solvency 

Jurisdiction of thi.s Court in In.^-olvein-v Peti 
tionNo. 8Sof 1011. 

Mes.srs. T. Rinn'tvhauilra lUm and J. \ 
Silaroma Sasln, for tlie Appellant in () S 

No. 98 of 1913. ■ ■ 


iMessrs. Brfnisnv and Bnnison. f,.r tlie Pe- 
Hpondent in 0. S. No. 9.< of lOldand fnr the 
Appellant in 0. S. No, 10 „f lOi;, 


JUIK^.MKNT. 


Saw..^iva Aivai:, t|„eo oa^es l,ave 


arisen oat of the same order passed by Mr. 
Justice Bakewell on a notice of motion taken 
out by the Oflicial As.signee in the matter of 
the insolvency of Nalam Venkataratnam, 
who was adjudicated as an in.solvent on the 
30th March 1911. The notice of motion was 
taken out on the 2 1st April 1911, 
The prayers of the motion were for 
a declaration (hat the insolvent was guilty 
of fraudulent preferences in drawing 
16 hundis for Rs. 21,682 in favour of 
Nalam Viswanatham Ohetty between the 
the 10th and l.Rh .March 1911 and a hundi 
in favour of Chikka Padraavathi for Rs. 5,000 
on the 11th March 1911 and for directing the 
said Nalam Viswanatham to pay to the Official 
Assignee Rs. 10,500 realised on foot of 7 of 
the 16 hundis or in the alternative that ho 
.should be directed to pay Rs. 5,500, and 
Chikka Padamavathi should be directed to pay 
the remaining R.s, 5,000. Nalam Viswanatham 
and Chikba Padraavathi were the two re- 
spondents in this notice of motion. Padma- 
vathi did not* appear to contest the motion 
before Mr. Justice Bakewell, nor did she 
appear in the Appeal No. 19 of 1 91 5 preferred 
by the Official Assignee against Mr. Justice 
Bakewell’s order which omitted to fix her 
with any liability. 

After full arguments, I tliink that the 
following facts are proved by the evidence in 
the case. Those facts are (n) “The insolvent 
had a running account with Viswanatham; 
tliey were in the habit of accommodating one 
another by accepting bills and the insolvent 
used to draw on his mofussil constituents in 
favour of Viswanatham in order to repay the 
suras due to the latter.” 

(b) On the 12th January 1911, the 
insolvent had drawn 8 hundis upon 

Viswanatham for -Rs. 8,000 payable on the 
13th and 25tli Marcli 1911. Viswanatham 
accepted tliese hundis for tlie accommodation 

of the insolvent, that is, though he had no 
monies of the insolvent in his hands, the 
hundis were discounted at the Bank' of 
^fadras. The insolvent was liound in the 
usual course of busine.ss to piit Viswanatham 
in funds before the l.Sth and 25th March 
1911 to meet Viswanatlmm’s liabilities as 
acceptor to the Bank of Madras. It was 
partly with tin's view that tlie 16 hundis 
were sent between tlie lOtli and 13th March 
by the in.solvent to Viswaimtliara. 
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(c) Out of the Rs. 10,500 collected by 
Viswanatham, he paid Rs. 5,500 into the 

‘Bank of Madras so as to discharge himself 
of his liability to the Bank of Madras 
as an acceptor of the insolvent’s hcudis. 

(d) The insolvent owed Chikka Padma- 
vathi, his daughter, Rs. 5,000. Padmavathi 
and Nalara Viswanatham were relations. 
Padmavathi asked Viswanatham (on whom 
the insolvent drew an at sight linndi for 
■Rs. 5,000 in Padraavathi’s favour) to hold 
the Rs. 5,000 as her banker, Padmavathi 
herself endorsing the kundi in advance and 
sending it to Viswanatham. Nalam Viswana- 
tham as soon as he received the hundi from 
Padmavathi debited himself with the 
Rs. 5,000 as received from Padmavathi and 
credited her with the Rs. 5,000. He after- 
wards on her requisition sent Rs. 4,500 and 
still had Rs. 500 left with him as her banker 
when this motion was taken out. 

On these facts, the learned Judge held 

(1) that the payment of Rs. 5.500 to the 
Bank of Madras was not a fraudulent pre- 
ference of Viswanatham. 

(2) That the hundi drawn on Viswanatham 
by the insolvent in favour of the insolvent’s 
daughter, who is not shown to have pressed 
for payment of her debt, was an undue 
‘ preference. 

(3) That as Viswanatham had not actual- 
ly accepted the hundi drawn on him by 
the insolvent in favour of Chikka Padma- 
vathi, so as to make himself liable thereon to 
her, that hundi can only be tre:ited as an 
authority by the insolvent to Viswanatham 
to pay the Rs. 5,000 to his daughter and that 
authority having been revoked by the insol- 
vency, Viswanatham’s payment of Rs. 4,500 
afterward.s to Chikka Padmavathi ’was 
unauthorised and cannot bind the Official 
Assignee. 

On the above conclusions the learned 
Judge directed Viswanatham to pay Rs. 5,000 
to the Official Assignee with interest from 
30th March 1911 and costs. 

As already stated, the whole case is again 
■ before us in appeal, through the two regular 
appeals and the memorandum of objections 
filed against the order of the learned Judge. 

T shall first dispose of Chikka Padmavathi’s 
affair. The learned Judge has not referred to 
•'the letter Exhibit 14, written by Padmavathi 


to Viswanatham on the 13th March 1911, 
It is as follows:— ‘f have now enclosed 
herein one sight /twwdi for Rs. 5,000 drawn 
on 11th March 1911 on you by Nalam 
Venkataratnam (that is, the insolvent) 
to my order. Please receive it and credit 
to my account R^i. 5,000 as per aforesaid 
hundij etc.” It is in accordance with this 
letter that Viswanatham debited himself in 
his own accounts with Rs. 5,000 and credited 
Padmavathi with Rs. 5,000 as soon as he 
got Rs. 10,500 by the cashing of some of 
the hundis. It seems to me that, after 
he had so accepted tlie position of her 
debtor in accordance with her reque.st, it 
cannot be said that she did not actually 
become his creditor or customer or that 
the insolvent had a right to revoke the 
authority to pay money to Padmavathi, 
There was no doubt a fraudulent preference 
of Padmavathi by the insolvent and 
Padmavathi could and ought to be directed 
to repay the sum of Rs. 5,000 to the 
Official Assignee. As fts. 500 of her money 
is still with Nalam Viswanatham, he can 
and ought to be directed to repay Rs. 5.0 
and Padmavathi should pay the remaining 
Rs. 4,500. But I do not think that Nalam 
Viswanatham is bound to repay the whole 
Rs. 5,000 for which, in accordance with the 
insolvent’s and Padmavathi’s request, he 
made himself liable to Padmavathi who 
gave up her claim against her father, 
treating the hundi drawn on Viswanatham 
as full satisfaction of that claim. Nalam 
Viswanatham as soon as he received the 
hundi, Exhibit V, endorsed upon it “credited 
and debited,” Padmavathi having already 
endorsed it over to him, treating his 
acceptance as certain and asking him to 
credit the money in her favour. When 
Viswanatham, on receiving the hundi so 
endorsed by Padmavatl)i, kept it with him 
without sending it back to her as dishonour- 
ed and debited himself in his accounts as 
her debtor, he became irrevocably liable to 
her as the acceptor of the hundi. 

Coming to the other item of Rs. 5.500, 
the learned Judge has held Viswanathani 
not liable for reasons to be gathered from 
these two sentences in his judgment: “As 
regards the payment to the Bank, the 
insolvent was bound to put Nalam Viswana- 
tham in funds to meet the former’s liabilities 
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to the Bank and Nalam Viswanatham was 
entitled to appropriate monies of the 
insolvent in his hands towards his 
outstanding accounts. These payments or 
appropriations were then made in the 
oriHnojy course' of hnnn^ss and I do not 
think that any question of undue preference 
arises”. It does not appear quite clear 
from these sentences whether the learned 
Judge intended to hold that, though 
Viswanatham must be deemed to be a 
creditor of the insolvent in respect of this 
Ra. 5,500, the insolvent was justified in 
asking him to repay himself out of the 
monies of the insolvent which might come 
to Viswanatham’s hands and as it was in 
the usual course of business for Viswanatham 
to so appropriate monies of the insolvent 
towards that kind of debts, it would not 
constitute in law a fraudulent preference. 
I, however, take it that that is what the 
judgment of the learned Judge means. In 
this view, it is* assumed that Kalam 
Viswanatham was a creditor of the insolvent 
in respect of the monies which Kalam 
Viswanatham owed to the Bank of Madras 
as accommodation acceptor for the insolvent. 
Taking this assumption as sound for the 
moment, I am not satisfied that it would 
not constitute an undue preference under 
the Statute by the mere fact that^ the 
payment to the creditor was made ui the 
ordinary course of business. Section 56 of 
the Presidency Towns Insolvency Act 
says:— “That every payment made by any 
person unable to pay his debts in favour 
of any creditor, with a ciew of giving 
that cmlitor a preference over the other 
creditors, shall, if such person is adjudged 
insolvent, on a petition presented witliin 
three months after the date thereof, be 
franh'^ent and void against the 
Official Assignee". This section follows 
the words in the corresponding section IS 
of the .English Bankruptcy Act of ISco. 
Many Knglish cases were (luoted l)4nre us 
on the question of the iiieaiiing of the 
• word “view” used in that Act which 

word, of course, indicates a m^^ntal state. 
Mo-it of the learned udges in the Knglish 
Courts (inchnllng the House of Lords) have 
laid it down for themselves that tlie 
doctrine of fraudulent preference, which liad 
been elaborated by tlie Courts before the 


Bankruptcy Act of 1869, must still Kb 
looked to as guide fhr finding out wbether 
the insolvent in making a particular 
payment had “the view” to give fraudulent 
preference and as some of those old cases 
had held that the “view” of the insolvent 

mast be the substantial or dominant view in 

his mind in order to render it a fraudulent 
preference, we must even after the Act 
find out whether the intention to give 
preference was the substantial or dominant 
intention acting on the insolvent’s mini 
when he made the payment. Further, as 
certain old cases had held that it would 
not be the substantial or dominant view to 
prefer, if the debtor had acted in the 
ordinary course of business or in fulfilment 
of a prior agreement or was performing 
a special contract and so on, such a payment 
in the ordinary course of business, etc., though 
it did prefer a particular creditor, was not 
made with a view” to prefer him. With 
the greatest respect to those decisions, I do 
not feel myself bound by their authority 
and I have to construe the Indian 
Act according to the plain meaning 
of its terms. When the natural and 
probable consequence nf a payment is the 
preference of a particular creditor among 
numerous creditors, and when the policy of 
the Act is that the debtor’s assets should 
be equally distributed among all creditors, 
as much as possible, the payment by an in- 
solvent debtor which has the natural effect 
of preferring a creditor must be deemed to 
have been made with the view and intention 
to prefer tliat creditor, whatever other views 
the insolvent may also have had in making 
that payment and whetlier those other views 
were more dominant or les^ dominant, more 
.substantial or less substantial than the view 
to give a preference. OF course, if there was 
legal duress [see Breoke, Ex porte, Bassaly hire 
(1)] such as the arrest of the person or the 
attachment of the property of the insolvent 
in consequence of which that payment was 
made, then the view to prefer may be nega- 
tived. Mr. Justice Bakewell seems to have 
followed the Knglish cases, which held that 
a payment made in tlie ordinary course of 
business though made to prefer a creditor 

[]) (isTHOCIi. App. 301i3l L. J. Bk. 49; 30 L. 
T. ina, CL’ W. U. 395. 


oannoli be held to have been made with a 
view to prefer that creditor within the mean- 
ing of the section of the Insolvency Act. 
Excepting the case of the payments made 
under legal duress, I am not prepared to 
whittle away the plain beneficial policy of 
the Bankruptcy Act by metaphysically 
weighing the different problematical motives 
and intentions in the mind of the insolvent 
and finding out whether the view to prefer 
was the most dominant or substantial among 
those motives and intentions. Unless the in- 
solvent gives evidence about his motives and 
his evidence i believed as to his dominant 
motive, the task is a hopeless one to find out 
his dominant motive As Mr. Justice Beaman 
says in Sethna v. Kallian^i Sangjihhai (2): 

It must always be an extremely difficult ques- 
tion in such cases to decide what was the 
dominant determinant in the insolvent’s 
mind.” The learned Judge then refers to the 
too ready inclination to accept any pressure, 
even the most honest pressure, as suffi- 
cient to warrant the conclusion that the 
payment was not voluntary” and finally refers 
to later cases, showing that the earlier 
doctrine is no longer good law as it certainly 
never was good psychology.” 

Having thus expressed my respectfully dis- 
sent from the learned Judge on the question 
of law on the strength of which he seems to 
have decided in favour of the appellant Vis- 
wanatham in the matter of Rs. 5,500, 1 think 
that the conclusionitself of the learned Judge, 
that Viswanatham cannot be made to repay 
that Rs. 5,500 to the Official Assignee, is 
correct. My reason is that the payment 
to Viswanatham cannot be treated as 
a payment to a creditor. As said in 
Halsbury’s Laws of England, Volume 2, 
page 281, In order to avoid a transaction 
as a fraudulent preference it is essential 
that the relation of debtor and creditor 
should exist between the parties to the 
transaction. The person for whose benefit 

the act is done must be a creditor of 

the person doing the act.” Section 56 
of the Presidency Towns Insolvency 
Act says that the payment should be in 
favour of a creditor. The word creditor” is 
not defined by the Act, I take it that the 
word ‘creditor” means one that can compel 

(2) 19 Ind. Cas. 67 at p. 59j 15 Bom. L. R. 113. 


person who is called the ' debtor,” the per- 
son lying under the obligation. In. Whar- 
ton’s Law Lexicon, creditor” is said to be 
correlative to ‘ debtor,” and “debtor” is de- 
fined as he that owes something to another”. 
The obligation to pay money must, it .seems 
to me, be existing in order to make a man 
a debtor though the time for the discharge 
of the obligation may be in the future. The 
person, who on the happening of certain 
contingencies, which may or may not 
haopen, will become entitled to enforce 
an obligation then created against another 
person, cannot, in my opinion, be called a 
creditor. Creditor must, as I said before, 
be one to whom money or the equivalent of 
money is legally due, though it may 
become payable in future. The cases 
of Pame, In re, Bead, Ex parte ' 3) and 
Blackpool Motor Car Company Ltd. In re, Ha'iiiU 
ton V. Blackpool Motor Car Company Ltd. (4) 
were quoted to us for the proposition that 
a person who, though no money is due to him 
as an existing obligation, would have a right 
to prove in bankruptcy was a creditor of the 
bankrupt in the sense’’ in which it is used 
in the section relatingto fraudulent preference. 
Vaughan Williams, J., in the case of Paine, 
In re Bead, Ex parte (3) says: “The Act 
contains no definition of the word 
creditor’ and, therefore, to arrive at the 
meaning I must bok at the history of 
the section’'. And then on a consideration of 
that history, the learned Judge arrives 
at the conclusion that a person, who though 
not a creditor is in essence or by construc- 
tion a creditor or might become a creditor (or 
a prospective creditor) under certain contin- 
gencies was also included in the meaning of the 
word “creditor” in the section of the English 
Bankruptcy Act corresponding to section 56 
of our Act. With the greatest respect to 
the learned Judges who were responsible 
for those two Pinglish decisions, (each 
of them deciding singly), I am not pre- 
pared to follow them, especially as 
the Court of Appeal in the case reported 
as Mills, In re, OMrial Receiver, Ex pnte 

(5) clearly held that a person who was 

(3 (1897) 1 Q. B. 121 ': re L J. Q. B. 71; 7) L. T. 
3!H;3 MansonSO '; 4.5 W. R. J90 

(4) (1901 ' 1 Ch. D. 77; 49 W. R 124; 8 iMansou 193; 
70 L. .1. Cb. 61. 

(5) 5 Morrell 55; 58 L. T. 871. 
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the performance of an obligation by another 
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only a suwty for the insolvent (and to whom, 
therefore, the insolvent was under a legal 
obligation to see that he is not pursued by 
the creditor for the money borrowed by the 
insolvent) was not a creditor within the 
section relating to fraudulent preference. No 
doubt section 46,clause(3),says that “Alldebts 
and liabilities, present or future, certain or 
contingent^ to which the debtor is subject,.. .or 
to which he may become subject, before 
his discharge, shall be deemed to be debts 
provable ' in insolvency.” And clause (4) 
says; “An estimate shall be made by the 
Official Assignee of the value of any debt 
or liability provable as aforesaid which, 
by reason of its being subject to any contin- 
gency or contingencies,... does not bear a 
certain value.” A surety or an accommoda- 
tion acceptor is no doubt a contingent 
creditor who is entitled to prove under 
section 46 (1). The question is whether he 

is a creditor who can be fraudulently pre- 
ferred under section 56. As 1 said, very 

eminent English Judges have differed on 
this point when construing correspond- 
ing sections of tlie English Acts. Lord 
Esher, M. R.,says in UiV/s In re Official Re- 
ceiver E.r parte (5): “Now Greenwood” (the 
surety) “is not a creditor at all. The case is 

therefore, nof the wonO rf //te.W/oH.” 

Fry, L. J., says: “Tho Statute appears to me 
to be very plain. It avoids a payment to a 
creditor with a view to give snch a cre- 
ditor a preference, ihremcood 'was a 
surety and not a creditor at idl" I am 
inclined to agree with tlie opinion in 
MiUsy In re Official Uereicn E.r parte 
(5), Viswanatham as an accommodation 
acceptor for the insolvent wa.s not, there- 
fore, a creditor cf the insolvent thougii he 
was' a debtor of the Hank and the sum of 
money, Rs. 5,500, belonging to the insolvent 
cannot be said to have been paid by the 
insolvent to Viswanatham as if lie was the 
insolvent's creditor, but in order to put 
Viswanatham in funds to discharge \'is\va- 


natbam's own liability to the liank under- 
taken by him for the benelit of tlie nisidvent 
and in order (<> prrn uf the c-tifiuij' urn ,-f 

ViiicanathonL heroniiiuj in fnl"rr >h^ r, ^ 
the insiilvcut hy he'nig obliged to pay that 


Rs. 5,500 to the Bank (uit of 
own moneys. 1 regret that 
to agree with Beunian, 
)xallianji Sangjibhai 


\ i.swanalliam’s 
I am iHial'l-.' 


J., Srlliiff V. 

that it is 


such a “self-evident ” proposition that a 
surety or an accommodation acceptor is a 
“creditor”, the learned Judge quoting Paine, 
Jn re, Read, Ex parte (3) in his favour as an 
unnecessary authority while ignoring 
Mills, In re Official Recmvsr Ex parte 
la). 1, therefore, hold that no question of 
fraudulent preference arises in this case. 

In the result, I would modify the order 
of the Wmed Judge by confining Viswa- 
natbam’s liability to repayment of the 
R<». 500 and interest from 30th March 1911, 
with the like interest. 

The memorandum of objections filed by 
the Official Assignee will be dismissed with 
costs. Padmavathi will pay the costs of the 

Official A.ssignee in Appeal No. 19 of 1915, 
Viswanatham will get his costs of Appeal 
No. 9S of 1913 from the estate. The Official 
Assignee will also be entitled to recover all 
his costs from the estate. 

Nap.'er, J. — T agree. I have no doubt that 
the term creditor” means a creditor prior to 
the payment, and that we have not to look 
to any financial transaction or any financial 
position arising out of the payment or 
subsequent to it. I am quite clear that 
Nalara Viswanatham was not a creditor in 
respect of those accommodation bills. It is 
not suggested that there is anything in 
the Negotiable Instruments Act which 
makes him a creditor and, with the greatest 
deference to the high authority in Paine, In re. 
Read, Ei pa)te (3), I cannot give the word 
the extended construction suggested there. I 
am fortified in my opinion by the clearly 
expre.ssed language of the Court of Appeal 
in Mills, Jn re Official Recdcer Ex parte 
(5), I agree with my learned brother also 
that the words with a view of giving 
that creditor a preference’’ have received, 
in some cases, in England a construction so 
narrow as to defeat the object of the 
.section, and 1 am not prepared to accept the 
view that if the payment was made in the 
ordinary course of business it could not be 
a statutory fraud. There is, however, no 
necessity to discuss this question as I have 
held that \ kswanathain was not a creditor, 
hilt I wish to guard myself against being 
siippoved to agree witli what appears to 
l>e the view of the learned Trial Judge on 

this print. 

Order invdified', 

Mr.ii K >•! objections dismissed, 
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ALl HAFFiZ V. AHDDll laHMAN. 

CALCUTTA HIGH COURT. 

Preliminary Orjection in Original Civil 

Sgit No. 484 or 1914. 

March 17, 1915. 

Present: — Mr. .^ostice Greaves, 

ALI HAFFIZ AND OTHERS— Plaintiffs 

% 

versus 

ABDUR RAHMAN and ancther— 

Defendants. 

Civil Tvocedure Code (Act V of 1908^ 92, 0. 1, 

y. 3 — Mutwalli, suit for removal of—AliencCf if proper 
party— Procedure. 

In a suit under section 92, Civil Procedure Code, 
for the removal of a mutivalli on the ground that 
he has committed a breach of trust by alienating a 
part of the trust property, the alienee may be made 
a party, and if the Court decides against him, he may he 
declared in that suit to bo a trustee of tlie trust 
property and directed to convey the property. 

Campania Snnshienu l)e Cnnies Congeladas v. 
Houlder Brothers Co. Lid., (1910) 2 K. B. 354; 79 
L. J. K. B. 1094: H3 L. T. 33.^ followed. 

Ohiter, — But against such an alienee no relief liy 
way of a decree in ejectment can be given. 

Budh Singh Dudhuria v. yirndharan Roy, 2 C. L. J. 
43l at p.434; Buiree Das 2[ukim v. Chooui Lai Johurry, 
33 C. 789 at p. 805; iO C. W. N. 581, referred to. 

Mr. S. A. Ashgar (with him Mr. P. N, 
Chatterjee), for the Plaintiffs. 

Mr. S. P. Bes (with him Messrs. A. Pasul 
and Z. R. Zahid Snhrawardy), for Defendant 
No. 2. 

JUDGMENT. — In this suit the plaintiffs 
claim to remove defendant No. 1 from the 
mntwalh'shipj on the ground that he has 
committed a breach of trust by alienating 
a part of the trust property to defendant 
No.2, whoisalleged toliave taken the property 
with the knowledge that it was tru^t property. 
Defendant No. 2 alleges that the property 
alienated is not tru.st property and that in 
any case be bad no knowledge of any 
trust. A preliminary objection was taken on 
behalf of defendant No. 2 that he is not a 
necessary party and that he cannot be joined in 
the suit, which is one under section 92 of tlie 
Civil Procedure Code. In support of this 
objection two cases are relied on, namely, 
Budh Singh Biidhurm v. Niradbaran Roy {\) 
and Biidree Das Muhim v. Chooni Lai Johurry 
(2). IVith regard to both cases I am quite in 
agreement with them in so far as they decide 
that relief such as is asked here against 
defendant No. 2, does not come within the 

(1) 2C. L. J. 4:latp. 4:U. 

(2) 33 C. 780 at p. 805; 10 C. W. N. 581. 
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purview of section 539 of the Civil Procedure 
Code, Act XIV of 1S82, which is now 
represented by section 92 of the present Civil 
Procedure Code, but 1 see no reason why, 
having regard to the provisions of Order I, 
rule 3, of the present Civil Procedure Code 
defendant No, 2 should not be made a party 
to the suit and, if my decision, is against him, 
I see no reason why he .should not in thi.s suit 
be declared to be a trustee of the trust pro- 
perty and be directed to convey theproperty. 
I .should add that I am fortified in the view 
that I have expressed by a consideration of 
the provisions of Order XVI, rule 4 of the 
English Procedure Rules; see Compania Sansi- 
nena Be Cannes Congeladisv. Houlder Brothers 
4’' Co Ltd. (3), and the notes in the English 
Annual t ractice for 1915 at page 221. Order 
], rule 3, of the Civil Procedure Code is very 
similar in terras, in fact almost identical with 
Order XV(, rule 4, of the PJnglish Procedure 
Rules and i.s probably founded thereon and 
consequently the opinions expressed in Order 
XVr, rule 4, by the English Judges may well 
be considered in con.struing the provisions of 
Order I, rule 3. I accordingly overrule the 
preliminary objection. 

Objec/ion disallowed. 

(3) (1910) 2 K. B. 354; 79 L .J. K. B. 1094; 103 L. 
T. 333. 


COURT OF THE BOAUD OK REVElVUE, 

UNITED PROVINCES. 

Revenl’e Petition No. 21 of 1913-14 of 
Allahjrad District. 

November 22, 1914. 

Mr. Tweedy, S. M., and 
Mr. Holms, J. M. 

BHAIRON RAM — Plaintiff — 

Appellant 

versus 

Musammat SIDHANNA — Defendant— 

Res PON DENT. 

Tenancy .1(7 {// if ]90l\ 22— injoif— Rc- 
maniage— Right in hoUlimj, if ^aibsisls— Hindu llVdoicV 
Remarriige Act f'AT of 1850^, .s. 2, applicability of. 

A widow siicceeding her luisband under section 22 
of the Agra Tenancy Act, 1901, has only an interest in 
the occupancy liolding till her remarriage and section 
2 of Act XV of 1856 does not apply to tlm inter- 
pretation of this section, [p. 802, col. 1.] 
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GOTIUKKDLA StTRAPA V. OOTTUMKEULA YBNKATTA. 

** •‘Second appeal from the order of the Com- 
missioner of Allahabad Division, dated the 
j23pd March 1914, reversing that of the 
Assistant Collector, Allahabad District, in 
a case of ejectment under section 58 of 

Act II of 1901. 

JUDGMENT. 

' Holms, J. M . — (November 17, 1914.) — The 
Commissioner has omitted to notice that the 
'order of the Board of 18th November 1909 
on Petition No. 3 of 1908-09 referred to a 
case in which the widow succeeded to an occu- 
pancy holding under the provision of section 9 
of the former Rent Act, Xll of 1881. The 
■provision of that section was general, that the 
right should devolve as if it were land. Mr. 
'Porter, the Member of the Board, referred 
to several decisions of the Allahabad High 
Court to the effect that section 2 of the 
Remarriage of the Hindu Widows Act XV of 
1856, did not apply to castes in which re- 
marriage of Hindu widows was lawful before 
that Act was passed. 1 have looked up the 
main authority, Harsaran Basv. Nandi (1), 
and the reason for this interpretation 
was due to the preamble of the Act by 
which section 2 was interpreted. In the 
present case, however, the widow succeeded 
under the provisions of section 22 
of the present Tenancy Act of 1901, and 
there is a definite condition that the widow 
has only an interest in the occupancy bold- 
ing till lier remarriage. The special reasons 
which led the High Court to limit the 
application of section 2 of the Act of 1856 
have no application to the interpretation of 
this section and 1 cannot apply tlie Board’s 
ruling of 1909 to the present case. 

I would set aside the order of the Com- 
missioner and restore that of the Assistant 
Collector, respondent paying costs tliroughout. 

Tweeut, S. M. — 1 concur. 


AipeaJ aUtm'e<h 


(1) 11 A. 330; A. W. N. (KSS9) 77. 


madras high COURT, 

Second Civil Appeal No. 98 of 1913. 
December 7, 1914. 

Present:— Ih. Justice Spencer and Mr. Justice 

Seshagiri Aiyar. 

GOTTUKKULA SUHAPA RAJU— 
Plaintiff — Appellant 
versus 

GOTTUMKKULA VENKAYYA and 
another — Defendants — Respondents. 

Hindu Lmc^Alienation, mit to set aside—MintU’^ 
Limitation, ranning of— Alienation by imnaging 
member and mother as guardian of minor for 

necessity, validity of-Inlerestsof minor-Court duty of. 

In a suit to set aside an alienation by the guard- 
ian of minor brothers in a joint Hindu family 
limitation begins to run from tlie date of the elder 
brother attaining majority, [p. 803, col. l.J 

Where an alienation is made by au elder brother 
after attaining majority and by the mother as 
guardian of the minor and the sale is found to be 
for a bona fide family purpose, the transaction is 
valid even though the mother is unnecessarily 
joined in the deed, [p- 803, cols. 1 & 2.J 


Seshagiri Aiyar, J. — The decision of the Piiyy 
Council in Nata Din v. Ahmad AU, 13 liid. Cas. 0/6; 
(19I2)M. W. N. 183;3-tA.213 (I’.C.); 16C. W. N. 
338; 11 M. L. T. 14.3;9A. L. J.215; 15 C. L. J. 270; U 
Bom. L. R. 192; 15 0. C. 49; 23 h. J. fi; :19 I. A. 49, 
is only authority for the position that a minor is not 
bound by acts done by persons who presume to act on 
liis behalf without any power to do so. But when the 
alienation is made by a person who is competent to 
represent the minor, the sale cannot be vitiated 
because somebody else who has no right to do so 
lias joined in tlie execution, [p. 803, col. 2.J 

Where uii executant covenants to convey all the 
interest of whicli he is then possessed, the fact that 
tlie various capacities in which that interest ^ests 
in liim are not speeilically roforreil to in the con. 
veyanee, will not affect the riglit of the purchaser, 
[p! 803. col. 2.] 

Therefore, where abrotlier was competent to sell 
familv property for jnstitiahle purposes, tlie non- 
mention of the fact tlml lie executed the conveyance 
as a managing member will not render the deed 

any tlie less elTiclive. 1 p. 803, col. • J 

What the Courts liave to look to in such trans* 
actions is that ti.c interests of the minor have been 
iiroperly reprcsentiul. If tliat requirement is sati.«fied 
Courts will be sl«nv to set aside an alienation. Ihis 
rule is subject to tlie cxcoiuion that it is not open 
to every one to intermeddle with the estate of the 
„unor on the groiiml that he is acting for the minor s 

beiu’lit. []' 8lU, col. 1. 

Secoml appeals against the decrees of the 
District Court of Godavari at Rajamundry, 
in Appeal Suits No>. Di-'* Rod lO of 1911, 

preferred against those of the Court 
f tlie District Munsif, Amalapnrara, in 

inal Suit.s Ni's. lt*( and 163 of 1910. 


u 
Ori 


Mr. lUnnesam, for the Appellant. 
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Mr, Narasmhd Rao, for the Respondents. 

JUDGMENT. 

Spencer, J. — In respect of the alienation 
of the plaiutitfs mother as guardian of her 
miiior sons with which Second Appeal No, 99 
of 1913 is concerned and the alienation by 
the ■ same individual as guardian of her 
minor sons under Exhibit II in Second 
Appeal No. 98 of 1913, we find that the matter 
is governed by the Full Bench decision in 
Doraisami v, Nondisami Saluvan {I which 
decidedithatllimitation begins to run from the 
date of the elder brother attaining majority. 

With regard to the other alienation 
under Exhibit 1 effected by the elder 
brother after attaining majority and by 
the mother as guardian of the minor 
plaintiff, I have had the advantage of 
perusing the judgment which my learned 
brother has written and I agree with 
him in thinking that the sale by the 
manager of the undivided family which 
has been found to be for a hona fide 
family purpose was binding en the family 
and that the mere fact of the plaintiff’s 
mother joining in the deed, though unneces- 
sary, did not detract from the validity of 
the transaction. No question of limitation 
arises in the case. Under these circum- 
stances both the appeals fail and are dis- 
missed with costs. 

Seshagiri Aiyar. J. — The sale-deed in ques- 
tion was executed by the brother of the plaint- 
iff, who was then of age and the manager of 
the joint family, and by plaintiff’s mother 
as his guardian. The Courts below have 
found that the sale was effected to enable 
the brother to meet the necessary expenses 
pf the family. The finding is not disputed 
in second appeal. Therefore, if the brother 
alone had executed the document, there 
can be no question that the alienation will 
be binding on the plaintiff. Mr. Ramesam 
lirgues that as the mother has joined in 
the execution of the deed as guardian of 
ihe plaintiff, the sale is a nullity and that 
plaintiff is entitled to recover his share of 
the property. . Very strong authority is re- 
quired for upholding such a contention. 
'Mr. Ramesam with his usual fairness 
recognised the anomaly which the acceptance 
of his contention would involve, but stated 

• (1) 21'Ind, Cas.410j 25 M. L. J. 405; 14 M. L. T. 
401; 38 5?. 118, 


that on the decided cases his client is 
entitled to a decree. 

The decision of the Judicial Committee 
in Mata Din v. Ahmad Ali (2) does not 
help the appellant. In that case, certain 
persons who were not entitled to act as 
guardians, under the Muhammadan Law 
alienated property belonging to the minor. 
The Privy Council pointed out that the 
de facto guardian although he may assume 
responsibilities “cannot clotbe himself with 
legal power to sell” property. The question 
whether, if the sale was for legal necessity, 
it w'ould bind the minor, was left open. 
This decision is only authority for the 
position that a minor is not bound by 
acts done by persons who presume to act 
on his behalf without any power to do 
so. But when the alienation is made by 
a person who is competent to represent 
the minor, the sale cannot be vitiated 
because he has asked somebody else who 
has no right to do so to join with him in 
the execution of the document. It has 
to be remembered that the mother is the 
guardian of the person of her minor son, 
and apparently it was exahundanti cautela 
that she joined in the sale-deed. It was 
argued that as the brother did not 
purport to act in his capacity as manager, 
his acts will not bind the minor. It was 
pointed out by the Judicial Committee in 
Bijraj ^opani v.Sreemutty Pnra oundanj Dasee 
(3) that where an executant covenants to 
convey all the interest of which he is then 
possessed, the fact that the various 
capacities in which that interest vests in 
him are not specifically referred to in the 
conveyance will not affect the riglit of 
the purchaser. The principle of this 
decision applies to this case. Lt was 
competent to the brother t> sell family 
property for justifiable purposes, and he 
has done so. The non-mention of the 
fact that he executed the conveyance as a 
managing member will not render the 
deed any the less effective. Mr. Ramesam 
relied upon the decision of the Judicial 

(2) 13 Ind.Cas.976: I 912) M. W. N. 183; 34 A. 
213 (P. C ): 16 C. N. 338; 1 1 M. L. T. 145; 9 A. L. 
J. 215; 15 C. L. J. 270: 14 Bom. L. K. 192; 15 0. C. 49; 
23M. L. J.6;39 I. A. 4‘>. 

.3) 24 Iml Cas, 296; 41 I. A. 191 (P. C.); (lO;-!) 

M. W. N. 679; 27 M. L. J. 93; 1 L. \V. 555; 18 C. W. 

N. 1313; 16 M. L. T. 338; 12 A. L. S. Il83; 16 Boai. b 
Jl.796;2C C.U. J. 36^; 42 a 56, 
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Conimifcfee in Balwant Singh v. Ucckwell 
Clancy W. In that case the vendor claimed 
an absolute right in ihe property sold. In 
the suit by his brother, it was found that he 
had only n joint interest with the plaintifF. 
Then the alienee sought to justify the 
alienation to him on the ground that the 
vendor as the manager of the family was 
competent to execute the sale-deed. It was 
pointed out that as the brother expressly 
claimed a right in the property ‘to the 
exclusion of the plaintifF, he cannot be 
said to have represented the plaintiff in 
this transaction. In the present ca.se, the 
brother arrogated no such right to himself. 
Reliance was also placed on an unreported de- 
cision of this Courtin Second Appeal No. 2475 
of lbl2.* All that was decided in that case 

was that the period of limitation was 12years 
under Article 144 and that Article 44 
did not apply. As no question of limitation 
arises in this case, it is not necessary to 
say what the proper Article will be under 
similar circumstances. After all what the 
Courts have to see is that the interests of 
the minor have been properly represented. 
If that requirement is satisfied, Courts 
will be slow to set aside an alienation. 
This rule is subject to the exception that 
it is not open to every one to intermeddle 
with the estate of the minor on the 
ground that he is acting for the minor’s 
benefit. lliat would be encouraging 
nnauthorised interference with an infant’s 
property. The present case steers clear of 
this difficulty. The brother who is entitled 
to protec: the minor’s rights was a party 
to the deed. The minor's personal guardian 
also joined in it. althcugh it was not 
necessary for lier to do s'n an:l it has 
been found that the sale was for proper 
and binding purposes. On no principle 

of law or equity can such a transaction 
be sot aside. 

Appeals ilismisSiil. 

(4) i4 Ind. fjis-. O-’O; (|(H2) M. W. \ 

1 1 M. I,. 7’, a-td; y a. l. ,i .'■oo; lo c. i, .i. 47 .-,. )(j 
C . W . N. 577; U Mom. L. ]{, 2 S M. I,. J. ] H -, ;{’{( I. 

»\ . ] 0* ^ • 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Drorer No. 3502 

OF 191.3. 

January 12, 1916. 

Pmenti — Mr. Justice D. Chatterjee and 
Mr. Justice Beacberoft. 

Sheik DOULATUDDIN— Plaintiff^ 

Appellant 

VBTSttS 

DHANIRAM CHHUTIA and others- 

Defendants— Respondents. 

Contract Act {IX of 1872), s. Qo— Contract of sale 
— Vendor, luiintic— Purchaser, right of, to refund of 
consideration money paid— Specific Relief Act (/ of 
1877), 8S. 38, 41, applicability of— Equitable relief. 

A person who by payment of consideration money 
entered into an unonforceablo contract for the pur* 
chaso of property witli another who was of unsound 
mind at the time of the contract, is not entitled to 
a refund of the money paid, either under the 
provisions of section 6 > of tha Contract Act or sections 
38 and 41 of the Specific Kelief Act or on principles 
of equity, [p. 805, col. 2.] 

Mohori Bibee v. Dharinodas Ghose, 30 C. 539* '6 
Bom. h. R. 421; 7 C. W. N. 441; 30 1. A. 114 (P. C.) 
distinguished. ’ 

Thurstan v. Koftinyham Permanent Benefit Building 
Society, (1902) 1 Ch. D. 1; 71 L. J. Ch. 83; 50 W. R. 
179; 86 L, T. .3.5; 18 T. L. R, 135, followed. 

Appeal against the decree of the Dis- 
trict Judge, Assam Valley District, dated 
the 2Bth July, 1913, reversing that 

of the Munsif, Golaghat, dated the 31st 
January 1912. 

FACTS of the case appear from the judg- 
ment. 

Habu Proboilh ('havdra Rai, for the Appel- 
lant. - The defendant took Rs. 2,000 from 
my client and made a contract for the 
sale of the land in suit. The contract 

might not be enforceable, it might be void. 

But there is no rea.son why he should not 
refund the money which he took from ray 
client. Ho cannot in equity keep the pro- 
perty which he contracted to Fell as well 
as the consideration money. He must have 
either the one or the other, but cannot 
have both. He is bound to restore the 
money at any ra'e,— see section 65 of the 
Contract Act and section 41 of the Specific 
Relief Act. Even on equitable grounds, 
my client has got a right to a decree 

for refund of the money which he has 
paid. 

ha Kumar Das, for the Re- 
spondents.— Ihe contract liere is r.ot only 
void but was made with a person who wqg 
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not competent to contract at all under the 
provisions of the Contract Act. So no 
restitution can be claimed by the appel- 
lant. If a lunatic on ifettin^ a certain 
sum of money enters into a contract, he 
cannot be compelled to refund the money. 
He might have squandered the money, and 
if he is now compelled to refund it, his 
estate will suffer. The case of Molwrl Bibee 
Iharamodas Glme (1) supports my conten- 
tion: see also Boiddmath Bey v. Bam Eishore 
Bey {2)yBoorga Gliaran Shaka v. Ram Namin 
Boss (8) and Battaram v. Vinayak (4). 
Section 41 of tlie Specific Relief Act can 
have no application, because my client is 
not seeking a cancellation of tlio contract. 
In this case there was no contract at all in 
the eye of the law. 

Babu Probodk Chandra liai^ in reply — 
In the case of Mohori Bihee y. Bharamodas 

(1), the money-lender knew that he was 
dealing with an infant. Here there is no 
finding that my client did . know that the 
defendant was a lunatic. It might be that 
there was no contract under the law, but 
certainly there was an agreement and when 
that agreement could not be enforced, the 
consideration which the other party got for 
the agreement ought to be refunded, so 
that the parties will be restored to the 
position in which they were before this 
transaction. 

JUDGMENT. — This was a suit by the 

plaintiff for compelling the defendant to 
execute a valid sale-deed in respect of 
certain properties. The defendant, it is 
said, on the receipt of the consideration 
money of Rs. 200 executed a sale-deed in 
favour of the plaintiff which was not re- 
gistered by the registering officer on account 
of some defects. Subsequently, it is said, 
the plaintiff asked the defendant to register 
a proper deed but he refused. The suit was, 
therefore, for compelling the defendant to 
give a valid deed of sale or to refund the 
consideration money. The Muusif gave a 
decree. The lower Appellate Court has set 
aside that decree holding that the defendant 


was, at the time of the contract, of unsound 
mind. It is contended in second appeal 
before us that upon the finding the plaint- 
iff was entitled to a decree for the refund 
of the money paid. Reliance is placed, in 
support of tliis contention, on section 6o 
of the Contract Act which provides that 
when an agreement is discovered to be 
void, any person who has received any 
advantage under such agreement is bound 
to restore it, or to make compensation for 
it, to the person from whom he received 
it. That section has been construed by 
their Lordships of the Judicial Committee 
in the case of Mohori Blbse v. Dharmoias 
Gkose (1) to proceed on the basis of the 
agreement or contract, mentioned therein, 
having been between parties competent to 
enter thereinto. Tf that be so, then sec- 
tion 65 has no application because upon the 
finding the defendant was of Unsound mind 
at the time of the agreement. Then re- 
liance is placed upon sections 3S and 41 of 
the Specific Relief Act. These sections, we 
think, have also no application because 
there Is neither cancellation of any docu- 
ment nor rescission of a contract. These 
statutory provisions, therefore, are of no avail 
to the plaintiff. 

Then reliance is placed upon equity. 
Equity is also agiinst him because upon the 
finding the defendant was of unsound mind. 
It has been held that a Court of Equity 
cannot say that it is equitable to compel 
a person to pay any monies in respect of a 
transaction which as against that person 
the Legislature has declared to be void.” 
See the case of Tliurdan v, NofHngham 
Permanent Benefit Building Society (5). 
The plaintiff, therefore, cannot obtain any 
relief. 

In this view of the case, we dismiss 
the appeal hut without co.sts in this Court. 

Appe(d dismissed. 

(o) (1902) 1 CIj. D. 1; 71 L. J. Ch. S3; 50 W. R. 179; 
SC L: T. 3^ 18 T. L. R. 135. 


(1) 30 C. 539; 5 Bom. L. R. 421; 7 C. W. X. 4-11; 
30 1. A. 114(P. C.). 

(2) 10 B. L. R. 32f)H; 13 W. 11. 166. 

(3) 10 B. L. K. 327 »<; 13 W. E. 172. 

( 4 ) 28 B. 181} 6 Bom. L. R. 916. 
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SHER ZAUiK V, KABM BAKUSH. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 634 of 1912. 

February 8, 1916, 

Present: — Mr, Justice Chevis. 

SHER ZAMAN and others — Defendants-— 

Appellants 

versus 

KARM BAKHSH and others, representa- 
tives OF GULAB KHAN, Deceased- 
Plaintiffs AND OTHERS— Defendants — 

Respondents. 

Custom — Aliemtion—Awaiis of Fattehjan^ Tahsil, 
right of, to bequeath property ty projudice of rever- 
sioners. 

A sonless Awau proprietor of the Fattolijaug 
Tahsil is, not by custom, ontitled to bequeath his 
property to the prejudice of his reversioners, [p. 
806, col. 2,] 

Second appeal from the decree of the 
Divisional Judge, Attock Division, dated 
the 25th January, 1912, reversing that of 
the 2ilunsif, 2nd Class, Fattehjang, dated 
the 16th October 1911, dismissing the 
claim. 

Mr. Muhammad Iqbal, for the Appel- 
lants. 

Bhagat Govind Das, for the Respond- 
ents. 

JUDGMENT. — Karm Dad, a Bhndal of 
the Fattelijang Tahsil, executed a Will by 
which he left one-half of his property to his 
sister’s sons and the other half to his widow. 
Karm Dad had no sons. On his death the 
property was mutated according to the Will. 
Gulab Khan, a collateral in the sixth degree, 
brought a suit for a declaration that the AVill 
should not affect his reversionary rights. 
Other reversioners were impleaded as 
defendants, but some of them at their own 
request were subsequently joined as plaint- 
iffs. The 6rst Court dismissed the suit 
holding that the Will was valid. Of the 
plaintiffs Gulab Khan alone appealed to the 
Divisional Judge, who held that the Will was 
invalid and gave all the plaintiffs a decree. 
The defendants in whose favour the Will 
stands have preferred a second appeal to 
this Court, but of the plaintiffs only Gulab 
Khan has been made a respondent. It is 
evidently by an oversight that the other 
plaintiff.*-- in who.se favour the decree of the 
learned l>ivi i uial Judge stands have not 
been made iRlents. It is, however, too 


tl9l6 

late to add them now as limitation has long 
ago expired. i 

The ffrst question for consideration is 
whether Bhudals are Awans or Bajpuf's, 
In the first Court the question of their being 
Rajputs seems not to have been contemplated. 
The parties are described as Bhudal Awans 
in the revenue papers, and the plaintiffs 
described themselves in the same manner 
in the plaint. The Divisional Judge, 
however, states that Bhudals are Rajputs, 
and this is very possibly correct for they 
are so described both in the Customary 
Law of the Rawalpindi District and in the 
Gazetteer of that District and also in 
Ibbetson’s Census Report. Still we see that 
the plaintiffs were content to pose as Awans 
in the first Court and I doubt whether, the 
Divisional Judge was well advised in taking 
up the question of their being Rajputs. But 
assuming the parties to be Awans, the 
question still remains whether Karam Dad 
had the power to make the Will in favour 
of his sister’s sons. Counsel for the appel- 
lants owns that there are v no reported 
cases of alienations by sonless Awans of 
the Fattehjang Tahsil and he also owns 
that no instances in point relating , to that 
Tahsil have been produced in evidence, nor 
can be point.to anything in the Customary 
Law of the Attock District, to which the 
Fattehjang Tahsil now belongs, in his 
favour. He merely pleads that Karam Dad 
being an Awan of the Western Punjab 
District the presumption should be in favour 
of the validity of the Will. It may be 
admitted that in many cases it has been 
found that Aa'uas in the We.stern part of 
the Punjab have greater powers of aliqn^tion 
than ordinary agriculturists, but at the 
same time the general custom of the 
Province is against alienation to the pre- 
judice of the reversioners, and it is for the 
defendants to. prove that the Will is valid 
by custom. Whatever may be the custom 
amongst Awans of other Tahsils such as 
lalagang, Attock and Rawalpindi, I am 
unable to lind any proof of a cu.stom 
amongst of the Fattehjang Tahsil 

whereby a sonless proprietor is entitled to 
bequeath Iiis property to the prejudice of bis 
reversioners. Counsel for the appellants 
admits that his clients have never pleaded a- 
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JAGDAMBA KUMARI V. NILKANTH NARAYAN SINGH. 

yiglit tp succeed as sister’s sons apart from 

the Will. ^ . . 

The appeal fails and is dismissed with 

* • 

costs. 


Appeal dtsmissed. 


CA.LCDTTA HIGH COURT. 

Rum Nisi No. 1081 op 1915. 

January 26, 1916. 

Present:— llr. Justice Beachcroft and 
Mr. Justice Mullick. 

In the matter of Rani JAGDAMBA 

KUMARI— DEFEMDANr— A ppellant 

versus 

Raja Sri NIL KANTH NARAYAN SINGH 

— Plaintiff— Respondent. 

Civil Procedure Code (Act T o/ 1908), 0. XLI >• 

6, surety under-Surety, if can. he discharged on 

death ofdecree-kolder-Security-Coutinumg guarantee 

— ConO’acf ilc/ (IX o/ 1872), 180. 

A surety under Order XLI, rule 6, of the Civil 
Procedure Code, 1908, must bo taken to have accepted 
all natural risks and is not entitled to be discharged 
on the deatli of the decree-holder for whom he has 
stood surety pending appeal, [p. 308, col. 2.] 

Such'a suretyship is not a continuing guarantee 
within Ihe meaning of section 130 of the Contract 
Act. [p. 808, col. 2.] 

No arrangement between a decree-holder and nis 
surety entered into after tlie execution of the 
security bond can have any effect on the absolute 
undertaking by the surety to be responsible for 
any mesne profits, tliat might be found due to the 
judgment-debtor, to the extent of the amount of the 
security on the reversal of the decree, [p. 808, col.^ 2.] 
Rule in the matter of appeal from Origi- 
nal Decree No. 1911 against the decree 
of the Sub-Judge, Hazaribagh, passed in 
Suit No. 122 of 1908. dated the 18th Sep- 
tember 1911. 

FACTS of the case appear frona the 

judgment. . / ..i v- 

Babu Dwarhmath Chakracarh (with him 

Babu Chandra Sekhar Prasad Smgh), for 

the Petitioner, the Surety.— This Rule was 

obtained by my client. The plaintiff brought 

a suit for recovery of possession and obtained 

a decree. He applied for possession in 

execution and he got possession on mj 

client standing surety for him to the 

extent of one lakh of rupees by hypothecating 

his own properties. If the decree of the 

Court below is set aside in appeal by the 

High Court and the judgment-debtor is 


restored to possession, the . i 

have been appropriated by the plairitiff must 

have to be given back to the judgmen ■ 
debtors and for these the surety woultt 
be liable. The plaintiff has died and hiS 
son has been substituted in his place m 
the appeal. My client has not as muc 
confidence in the son as he had in th? 
father. He has a right under the law to 
retire when he chooses. The security 6 
gave was a continuing guarantee, and there 
is no reason why he should not be allowed 
to retire from the obligation of the security 

bond. 


Babu Jogesh Chandra Roy (with him Babii 
Naresh Chandra Singh), for the Appellant, 
Opposite Party. -If the surety is no^ dis^ 
charged and if the appeal preferred by mjr 
client be ultimately decided in his favour 
so that he is restored to possession, ■' ho^ 
could the mesne profits which have accrued 
daring the possession of the Raja be realised 
by my client? The petitioner stood surety 
to the extent of one lakh of rupees and is 
bound to that extent, whether his principal is 
dead or alive. Decree was allowed ter 'be 
executed and his principal was given pOsses^ 
sion of the property on the petitioners 
furnishing security to the extent of one 
lakh. Under the security bond, he is bound 
to make good to the judgment-debtor this 
one lakh of rupees, if the mesne profits which 

would he due to the judgment-debtor in 

case the appeal is decreed exceed that 
amount. If the security is now discharged 
the plaintiff, the Raja, must give up 
possession to the judgment-debtor or he 
must furnish another security until the 
appeal is disposed of. Under Order XLI, 
rule 6, Civil Procedure Code, a security bond 
continues in force until the appeal is 
disposed of and there is no clause in the Civil 
Procedure Code about the discharge of the 
surety before the disposal of the appeal. 

Babu Rwarkanath Ciakravarti, in reply:- 
As my client had faith in the Raja, 
so he stood surety. But at present he has 
DO trust in the son who has already begun 
works of destruction, so why should he 
remain surety still ? Under section' 130 of 
the Indian Contract Act, a; ccnLnfting 
■ guarantor can withdraw at any time he 
pleases from the security. You cannot 
compel a .surety to continue as , such against 
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hi's wishes and make him liable for futare 
loss. My client is liable for any loss up 
to the present moment, but after be has 
applied to be discharged, his liability ceases. 
The fundamental basis of a suretyship is 
mutual trust between the principal and the 
surety and where there is no such trust 
between the Raja’s son and the petitioner, his 
suretyship is out of (he question. 

JUDGMENT. 

BeacucrOFT, J.— Raja Nil Kanth Narain 
Singh brought a suit against Uani Jagdamba 
Kuinari, the widow of the late Raja Sarada 
Narain Singh, for declaration of his title 
to and recovery of possession of Gadi Sri- 
rampur, a valuable estate in the District of 
Hazaribagh. He got a decree, against which 
the Rani filed an appeal and applied for stay 
of execution pending the hearing of the 
appeal. This Court made an order on the 
6th February 1912 tliat execution should 
be allowed to proceed upon the Raja's 
giving the security to the extent of one 
lakh of rupees for the payment of any 
mesne profits that might thereafter be found 
due to the Rani. Certain other undertakings 
were given by the Raja, which are immaterial 
for the purposes of the present Rule. A 
surety was found in the person of Babu 
Hamath Singli, the present petitioner; he 
executed a surety bond on the 3rd April 
1912 and the Raja was duly put in posses- 
sion of tlie estate. 

Raja Nil Kanfh Narain Singli has since 
died and been succeeded by his son Wazir 
Narain Singh. The pi'esent Rule was 
obtained by Harnafh Singh, who applies to 
be discharged from hi.s siirefysliip and asks 
that the properties which lie gave as security 
may be released. 

The ground on which the application is 
made is that tliougli the petitioner had confi- 
dence in the capacity and honesty of the late 
Raja he has no such confidence in his .«on, 
and, therefore, is unwilling to continue to be 
surety for him. 

The applicatiun is i.ppu.-,cu Iv-tli l-y the 
Rani and by IVazir Narain Singh. 

It is conceded on behalf of the refiliuncr 
that he is liable under liis bond up to the 
present time, but that he cannot be made 
liable for any future acts, as thisis.ica.se 
continuing gual’Untec which may tit any 


time be revoked by the surety: section 1 30 
of the Contract Act. 

It is clear that if effect were to be given 
to this contention it would be necessary to at 
once replace the Rani in possession of the 
estate, unless the present respondent in 
the appeal could furnish other security 
similar to that given by Hamath Singh. 
The course would lead to manifest incon- 
venience in case the appellant succeeded 
in her appeal, which, it is expected, will be 
ready for bearing within a month. If^ 
however, the petitioner is entitled to be 
discharged from his suretyship, any incon- 
venience to the parties which might result 
from giving effect to the rights, cannot be 
considered in adjudicating upon them. And I 
do not think the opposite parties need 
to rely on any argument based on con- 
venience. They are on much surer ground 
than that. 

In my opinion section 130 of the Contract 
Act has no application, for there was not a 
continuing guarantee within the meaning of 
the section. The consideration was one and 
indivisible, it was the banding over of the 
estate to the Raja. The Court was bound 
under Order XLt, rule 6 to require 
security and it was obviously never the 
intention of the Court that execution having 
l)een allowed to proceed the appellant 
should at any moment be in danger of 
losing the security. The surety when be 
offered himself must be taken to have 
accepted all natural risks. He cannot he 
allowed to set up the position that he did not 
anticipate the Raja's death. 

An attempt was made on behalf of the 
petitioner to show that he only undertook his 
suretyship on condition that the Raja took 
his advice in connection with the manage* 
mentof tlie estate. There was such a clause 
in a contract lietween the Raja and the peti- 
tioner, dated the 25t)i January 1915, but that 
is long after the execution of the security bond 
and no arrangement l)etween the Raja and 
tlie petitioner can have any effect on the 
absolute undertaking by the surety to be 
respiinsible for any mesne profits, that might 
ho found due to the Rani, to the extent of 
one lakli of rupees. 

1 would, therefore, di.scliarge tlie Rule with 
c.o.sts, two gold uM'/jur.'*, t ■ each of the opp^-isitij 

parties. 


Ybl xxxh] 

KALLATA KODNDAH V. SADAYA KOUNDAR. 

MaucK, J.— [ agree. There was in this 
, case no continuing guarantee as to future 
trtnsactions wjthin the meaning of section 
IdO of the Contract Act and the case comes 
within the principle laid down in Llni/d's v 
Harper (1). 

Buh discharged, 

48i!29 W®R. ■■ J- T' 
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GUN CHASD V. CHAN N SHAH. 


MADRAS HIGH COURT, 

Seco.\d Civil Appeal No. 1521 op 1914. 

September 14, 1915. 
PresenU-Mr. Justice Coutts Trotter and 
Mr. Justice Napier. 

NALLAYA KOUNDAR-Plaintifp- 

Appellant 

versus 

P. N. SADAYA KOUNDAR fl/zai- APPAVU 

KOUNDAR — Defendant 

Respondent. 

Madras Estat^ss Land Ad Cl of 1908;, .,. 3S-Landto,d 
and tenant— Grottnda for reduction of rent. 

Aten^tis not entitled under section 38 of the 

Madras Estates Land Act to a reduction of rent in 

cases where it cannot be shown that the failure to 

K »s 

n]gh as the present figure. 

Second appeal against the decree of the 
DKstrmt Court of Trichinopoly, in Appeal 

ip preferred against that 

of the Deputy Collector, Namakkal, in 
Summary Suit No. 43 of 1912. 

Mr N. S. Bangaswami Aigangar, for the 
Appellant. 

Messrs. S. Ramasu'ami Aigar and V 
Muthukrishna Aiyar, for the Respondent! ’ 

tion Jb of the Madras Estates Land Act by 
a tenant for redaction of rent on the ground 
that there has been a permanent failure of 
supply of water from the irrigation works 

*'‘«fand was dependent. The 
p amtiff had been in occupation of variou.s 
plots of these lands for periods going back as 

w K* ^f/^^rs m the case of some plots. 
He bought all these lands in their present 
condition and he has never known them to 
be_ irrigated by any tank at all. The other 
evidence in the case shows that the tank has 


not been known to irrigate these lands, 
certainly for 40 years back, which probahiv 
means within living memory. During the 
whole of this period, the rent now sought to 
be reduced has been paid without demur. 
Ihere is no evidence that there has been any 
failure of water supply from the tank 
during the period at which the present 
rate.s of rent were being paid. Whatevef 
eonstmction pnt upon the .section as to 
the period of limitation within which the 

the date of the .suit brought, certainly it 

would be an e.vtravagant construction to 

hold that a reduction can be obtained in 

a ca.,e where it cannot be shown that the 

failure of the water-supply has taken 

place while the rent was as high as the 

present hgure. We think the appeal fails 

and whatever remedy the tenant may have 

by other means, he has none under this 
particular section, 

The second appeal is dismissed with costs. 

Appeal dismissed. 


PUNJAB cnm COURT. 

Second Civil Appeal No, 2745 of 1914 

May 10, 1915. 

P/eifpji/;-Sir Donald Johnstone, Kt., Chief 

Judge. 

CjIAN CHAND — Plaintiff 

Appellant 

versus 

CHANAN SHAH and otheiis-Deke.ndants 

— Respondents. 

licnulafion Xl'II of 1S06 y.,* 7 « v.. j 
-rkmaml-TechnicnlifirA, complying with, p,v,f 
In <1 suit for possession on a 

Kegulation XVII of 1808 a |.lai„tiCf shouljX, g?™ 
ful opportiniuy ol showing that lie has oonfn liod 
^ith all the tedimcalitics providei) under ^ the 
Regulation, [p. 810, col. l.J 

Second appeal from the decree of the Dia- 
tnct Judge, Gujramvala, dated the 12th 
August 1914, affirming that of the JIunsif, 
First Class, Gujranwala, dated the 29th Octo- 
ber 1912, dismi.saing the plaintiff’s claim 

Sardar Kharak Singh, for the Appellant. 
Mr. Ghnhim Bnr„!, for the Re.spondents. 
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StJLUaU SORTANARmNi NAYAKARAM 1’. GCNDABOL0 BCTCHAIAH 

JlTDG-MENT.— In this case plaintiff sues 
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for possession as owner of certain land on 
the basis of a mortgage-deed of the 2nd 
March 189tt, under which, on default ot 
payment of principal and interest within two 
years, ‘ the lands should be considered sold. 
The mortgagee caused on IfcthApril 1900 a 
-notice to be served on the mortgagor under 
Regulation XVII of 1806. Tlie notice was duly 
served but the mortgagor did not pay the 
money. The suit was brought on 15th May 
1912; and it has been rejected by both the 
Courts below on the ground that tlie plaint- 
iff has not succeeded in showing that before 
issue of notice he made a demand for his 
money.' No issue was drawn on this point; 
and it seems to me that the first Court has 

certainly not given the plaintiff an oppor- 
tunity of proving that demand was made. 
The law under the Regulation has been con- 
strued very strictly by this Court, every 
technicality being insisted upon, and in these 
.circumstances it is all the more necescary 
that a plaintiff should begiven full opportunity 
of showing that he lias complied with all the 
technicalities. No doubt, defendant in Ins 
written statement did .«ay that no demand 
had ever been made, but for some reason^ the 
Court framed no issue on tlie subject.^ llns 

must have misled the plaintiff into tliinking 
that no evidence was required. In these 
circumstances I remand the case under Order 
XLil, lule 25, Civil Procedure Code, m 
order that an enquiry may be made upon the 

Did plaintiff before applying for issue ot 
notice under the Regulation make a demand 

upon the mortgagor for the mortgage-money. 

Caisi rumandcd. 


madras 111011 COL'RT. 

Secomi Civil. Ai'i’E.M, N". 215:1 nr 191 f. 

I lecembfi' 1'*, 191 

pyese}it:—^\i'- .lustirt- M-iliir R ihim and 
Justice Sir William Ayling. Kr. 
JLUGU SUJtVANARAVANA NAVAKA 

HAM— Pi, AIM il l — Am-, i.uM 

ri'i’sHS 

DNDAIIOIA' HOTCllAIAll iNAIDl' 

'ovuln^s— Dl.EKNl-A.NT' — RK'IM-NOKM^. 


.me. 

purtu recom *"!' "* fraudulently sought 

'['■"r Tbul the obTeS of the fraud is uol 
to be cffecte partially, thou tbo 

f: A i.»ds tbi pr,i;erty uabie to 

U,o property to the transfo-^ effected 
The fraud, but not otbenyiae [p. S12, col- 1 J ^ ^ 

nir‘!l°L'j^o"ll''’3‘»- W.’r. «9; Petherpcnmi 

938; 41) L. J. i,!- n. o.f, „ , . o«. .t; A L J 290* 

-'r'rT 52^18 M ' 27 ?; 'iff'c.'V. N. 662 , 10 

^.L.T.12, 4L 

B, 11. 266 (P. C.), 35 C. ool, folloue . 

The plaintiff ciTcctcd a sale of a halt share ot 
V • UnfiQ which included his own share and that 
SrWs b other At the tin.e of partition between the 
da'iutiff bis brother the share o t o property 
L,ld was excluded aud tbo plaintiff s brother was 
us r, rived of bis share. He, however, recovered 

ill share subsequently by asuiton discoyeriiigtbis fact. 
The plaintiff then brought tins suit to lecover his 
share from the vendee on the same state of facts; 

fM, 1,(11 that the object of the plaintiff s fraud 
was ae omplished when the transfer was effected 

ml the property excluded from the part, tiou, a id 

;r,t the pliintU could not, therefore, maintain this 

'"'{5''tha5't’hrfact^ that the defrauded party had 
recovered his share did not purge the plaintiff of his 
guilt mid he was not entitled to recover his share. 

[p. 8)1, c(»l. 2.J 

Second appeal against the decree of the 
District Court of Ganjara at Berhampnre, in 
Appeal Suit No. 51 of 1918, preferred against 
that of the District Munsif of Chicacole, in 

Original Suit No. *279 of 1912. 

FACTS.— The plaintiffand 4th defendantare 

brothel s. The plaintiff sold a piece of family 
property to a brother-in law on his reciting a 
Hetitious consideration. Defendant No. 4 learnt 
of this after partition, brought a suit and 
recovered his .share in the transferred property. 
Plaintiff brought the present suit to recover 
his sliare on the ground that the transfer 
made was to defraud creditors and, there- 
fore, void and inoperative. The District 
Alunsif gave a decree for the plaintiff on the 
ground that the transfer was a fraudulent one 
and set it aside. On appeal the District Judge 
(now Air. Justice Kumaraswami Sastri) 
lu'ld that the plaintiff being a party to a 

Irmid cannot be allowed to recover back bis 

in the property transferred by bira to 
iltfiaiidbis Irotlier tbougb the latter may 
have iccoveied bis sbure. The present 
aiq eal is against that decree. 


Vr. 1 




)n, for the Appellant. 


\n 


tn 


Tlio llon'lile Mr. B. X. Sanna, for tl(e 

l\e>pouilents. 
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JUDGMENT. 

4th defendant are brothers, the plaintiff being 

S ‘hat while 

th« absent in Hyderabad, 

the plaintiff effected a sale of a half share of 

certain lands, which included his own share 

and his brother s share, to the 2nd defendant, 

who IS his brother-in-law and the son of the 

1st defendant At that time, the plaintiff, 

wHh bf'f majority, was living 

with his father-in-law and his brother-in-law. 

Irtitr was a 

partition of the property between the 4th 

defendant and the plaintiff, and in that 

partition, the share of the property sold to 

the 2n^d defendant was excluded, that is to 

say, uhe 4th defendant was deprived of 

his share m the property in question. It 

appears that the 4th defendant afterwards 

by tre*nf *'’® ‘defendant 
tLL.? ““Jowable and benami 

transaction, the object of which was to 

insHtlte? ® -f his share, and he 

instituted a suit in 1911 to recover the pro- 

perty from the 2nd defendant. The plaint- 

Iff was also a party to that suit. He 

obtained a decree and recovered his share, it 

transaction there being no consideration 
and having been effected with the object of 

teTtlfat^® -f defendant of his share.. 

bsH ntpH **1,®“'* ‘h® plaintiff 

instituted the presentsuit to recover his share 

on the same state of facts as pleaded by the 4th 

Ti" Z'’® -hieh he was the 

Ss s, f' Tl! defendant got a decree in 

his suit The question now is whether the 
plaintiff ought to be allowed to recover his 

The I ^ n ‘''® defendant. 

The learned District Judge has held that he 

cannot succeed inasmuch as he was guilty of 

*‘’® 1’'® frandulent 

p rpose^ has been accomplished. It is 
argued, in the first place, on behalf of the 
appellant that the first part of the first issue 
has not been tried and until that is tried 
the question whether the plaintiff is entitled 
0 recover or not, cannot be properly decided, 
The firs par of the issue in question is 
whether the sale-deed executed by the plaint- 
iff to the 2nd defendant was brought about 
y undue influence and misrepresentation of 
his father-in-law, first defendant in the suit. 


It is quite true that at the time of the sale, 
he had just attained majority and he was 
living with his father-in-law. But beyond 
these two facts there is nothing else to 
suggest on the evidence, so far as it has 
been brought to our notice, that there was 
really any undue influence. -j 

^ Further, when the partition was effected 
m pursuance of the fraud, it is not alleged 
anywhere that he was still under -undue 

influenceof his father-in-law. Tiiis was iti 

1906. No evidence was adduced to show 
that the plaintiff continued to be under the 

father-in-law, even supposing 
that he was under such influence at the time 
of the execution of the deed of sale. Having 
reeardtothe evidence in the case and the 
nature of the pleadings, I do not think 

useful purpose will be served by calling for 

a finding on the point. 

Then remains the question of law which 
amounts to this: whether upon the facts of 
the case it can be said that the fraud contem- 
plated by the plaintiff was ^compllshed 
either wholly or partly. If it was, there Cab 
be no doubt but that he is debarred by ]a^f 

from recovering the property. What - is 

the object which the plaintiff had when uhe 
executed the deed of sale:' It was to exclude 
this property from partition and thereby 
deprive the 4th defendant of his share-, 
therefore, when tJie partition was effected 
and the property was excluded from 
that partition, pmna fade that object was 
fully earned out. I am rather inclined -f6 
think that the object was carried out even at 
an earlier stage when possession was given in 
pursuance of the deed of sale. Howevdr 
that may be, there can be little doubt that 
the object was fully carried out when parti'- 

tion was effected and this property was not 

included in the partition. ■ ■»; 

, f ^«ed by Mr. V. Ramesam oh 

f ^ appellant is, now that' thb 
4th defendant has in fact recovered thh 
property, this is quite enough to entitle 
the plaintiff to recover In's share alsd 
because, by the very fact of 4tli defendant 
recovering the property, the plaintiff’s guilt 
IS, as it were, purged. The cases on this 
subject are almost all, where a debtor 
seeks to defraud his creditor by nominal 
or fraudulent conveyances of his property, 
in those cases ordinarily the conveyance by 
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b .xou s.-<RTASARATANA ^6611 Carried out 

the debtor of his property Avculd be mere y u> • .n_- T TMov nnmfi nnf 

an attempt to defraud and if the creditor 
in fact recovers his dues from the other 
properties of the debtor, it cannot be said 
that the object of defeating him, though 
contemplated by the debtor, was accom- 
plished, Thus in those cases it was neces- 
sary to show that the creditor, as a matter 
of fact, was unable to recover his dues by 
reason of the fraudulent transfer. But the 
present, to my mind, is a case which stands 
on a different footing. There is no ruling 
that has been brought to our notice in 
which the object ot the fraudulent transfer 
was to deprive another per-on of specific 
property. In a case like this, I should say 
that the object of the fraud is accomplished 
when the transfer is effected and every- 
thing is done to give effect to that transfer. 

Here all that was necessary was done to 
give effect to the transfer by which fraud 
was accomplished. The leading case on the 
point, as far as India is concerned, is that 
reported as Petherpermal Ghethj v. Munmndij 
Servai (1). Their Lordships of the Privy 
Council accept as laying down the correct 
law the decision of the Court of Appeal 
reported as Tayhr v. Bower, (2), where the 
general proposition is enunciated, that if the 
object of the fraud i.s not accomplished 
either wholly or partially, then the^ person 
in whose hands the property is, is liable to 
give up the property to tlie transferor who 
attempted the fraud. It is true their Lord- 
ships state in one place tliat the plaintiff, 
who sought to recover the property, was not 
carrying out any illegal transaction, but 
was seeking to put every one as far as 
possible in the same po.sition as they were 
ill before that transaction was determined 
upon. But that, I take it, is not laid down 
as an absolute and independent proposition 
unconnected with the question whether llie 
fraud was carried out or nut. Tlie real 
test which is laid down hero is what I 
have stated, namtdy, the plaintiff can sue 
so long as his fraud has not been carried 


whdty or partially. Here I n.ay point out 
that the '1th defendant was kept out of his 
property for a number of years When_ he 
recovered the property by a suit, it is likely 
that he only recovered mesne prohts for three 
years That would go to show that he was 
not restored exactly to tho same position 
as he was in before this fraud was perpe- 

trated. , p t j 

I may also refer to an observation of Lord 

■Tustice Mellish in the case of Tnylor v. Bowen 
(2X There the Lord Justice lays down that if 
the creditor had in fact been defrauded, for 
instance, if be bad been induced to assent to 
a composition by the fraud of the debtor 
but if be afterwards discovered the fraud 
prior to the composition being carried out, 
it could be- re-opened at bis instance, but 
that the debtor could not, under such 
circumstance, be able to recover the goods 
which he had fraudulently transferred or 
attempted to transfer. There is very much 
like what has happened here. I think the 
second appeal should be dismissed with 

costs. 

Avling, J. — I agree. It cannot be said 
in this case that the fraud was not at least 
partially successful. Its immediate object 
was attained when partition wa.s effected 
without the inclusion of this property. Our 
attention has not been drawn to anything 
in the evidence which would support the 
theory of undue influence even indicative of 
disparity of guilt between the plaintiff and 
the 1st defendant. I agree in the order 
proposed by my learned brother. 

Appeal dismi-ssed. 


(1) ;(.■> C.501; 3.') (. A. !IH: 5 A. 1. 7 C. L I 

18 M. L. J. 277; 12 1'. W. N. Ti;.': 10 r.-m. 

L. IX. 690; U Bur. L. II. 108; 1 M. L. T. V>, [ I.. B. K. 

206 (r. C.V 

(2) (1876) 1 (,►. 11. :m 1..T. o.j'*; \'\ I. l. 
q, B. a9j 24 AV, K. 409, 
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KOmPALLI SaBBAMMA V, JATAVAH.ABHDLA SUBRAHMANYAM. 

wO'-iginal Sait So, 

oiz or 1911. 

t], plaintiff is a mortgagee from 

the 1st defendant, a Hindu widow. Defend- 

ant iNo. d IS a reversioner to her husband’s 

estate. After the mortgage and while a 

fill It! T!l^ AVlTf^Mywv kl ma 


'MADRAS HIGH COURT. 

• Second Civil Appeal No. 741 of 1914. 

November 16, 1915, 

Present: Mi’, Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

KOTTAPALLI SUB BAM MA and another 
—Defendants Nos. 1 and 3— 
Appellants 

s ^ 

verstis 

JATAVALLABHULA SUBRAHMANYAM 

—Plaintiff— Respondent. 

Hindu Laiv^Widoiv ^Alienation Suirender^-Mort- 
gage hij widow—Suhsequent surrender by widow of her 
estate m favour of reversioners, ivhether affects riahts 
of mortgagee-writer of document, whether can be 
fieated as nttestor-Transfer of Proi>erty Act {IV of 
AooaJi $9 59# • 

A widow cannot relinquish her widow’s estate 

the validity of an alienation made by her before 
anch relinquishment, which, though^ not binding 

rsTioT. 

her estate 

sons to enure during her life-time notwithstanding 

[d eirdi.t] ' 

rli,?!. doctrine and the soii’s- 

1 ght.by.birth doctrine are made powerless n<.ninst 

the equities and rights of attaching creditors and 

alienees for value, iii the same waj- the sender 

twfrdnl"'^'" 't ‘ V”*" ‘he above 

Iji ’i ^ f™’ '’aloe, who arc 

ent tied to he protected in their rensonabic e.vpeetatioii 

[rsiAcoU ] "■ ^ *“■ "fe. 

Sremmuht v. Kmtamma, 26 M. 143; 12 Jf. L J 

gflnS f?"''?. ^o^rnamniamm Pillai 

N. 735: 

Lokshman Bhau Khopkar v. Eadhnbai, 11 B 609- 

from."' '8 fi- S'*’ 

atSnrw’ il"' “ay be treated as an 

attestor for tne purposes of section 59 of the 

Transfer of Property Act. [p. 814, coi. 1 ] 

X. 0898) Htfolloiv:f 

Whore in a suit brouglit on a mortmi^e- 
bond executed by a Hindu widow in favour of the 
plaintiff, it appeared tliat the widow surrendered 
after the e.xecution of the mortgage her life-iiitcrest 

‘o her husband’s 

wersionary heir, also a defendant in the case but the 

of tLluT™'’" 

.‘ha‘ ‘he surrender was intended to defeat 
the plaintiff s claim to bring to sale the widow’s 
lite-intcrest in tlie property, and was not bindino- on 
him. Fp. 816, cols. 1 4 2.] 

Second appeal against the decree of tlie 
District Court of Godaveri at Ra,jahmundry 
m Appeal Suit No. 138 of 1913, preferred 
against that of the Court of the District 


. ttuu Willie £ 

suit to enforce It was pending, she sur- 
rendered her hfe-interest in the mortgaged 
property to the 3rd defendant. Doth the 
ower Courts held that the mortgage was not 
for pnrposes binding on the reversioners 
and gave the plaintiff a decree, holding that 
the mortgage was only valid for the life-time 
of the .St defendant. Agaiiist that decree 
the reversioner, /. r., the 3rd defendant 
appealed to the High Court. 

Air. B. Namsimlm Jtao, for the Anuel- 

obliteration of the life-estate of the widow 
and the decree affirming the mortgage right 
for the life-time of the widow, after the 
Obliteration of such interest, is illegal. 

Mr /( S. Gahesa Iyer, for Mr. G. Venkata- 
ramiiih for the Re.spondent.— The widow 
has, after the creation of the mortgage, only 
an equity of redemption in her life-interest 
arid (he reversioner cannot take anything 
else by the surrender. 

JCDGMKNT. 

Sadasiva Aivak, J._The defendants Nos. 1 
and .3 are the appellants. The suit was 
brought on a mortgage- bond executed to 
the Pontiff by a Hindu vidow (the 1st 

' .1^^® May 

l"fn' f ^ February 19l3, the 

1st defendant executed the surrender deed, 

Nxhibit I, in favour of her husband’s rever- 
•sionary heir (the 3rd defendant). This suit 
was brought on the 20th September 1911 
and It was during the pendency of the suit 

tliat this relinquishment deed Exhibit 1 was 

the 16th February 1913. Then there were 
5 more adjournments and the 6th adjourned 
hearing date was 7th February 1913. 
liienthe defendants made a request for 
another adjournment to 7th March 1913 
and between these two dates (7th February 
913 and 7tli March 191.3) the surrender 
deed was executed in favour of the next 
male reversioner, the 3rd defendant, by the 
widow, the 1st defendant, on the 10th 
February 1913. !„ the written statement, 
dated 2oth October 1911, however, para- 
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wkph 5; there is iin allusion to a surrender 
by the 1st defendant to the minor 3rd 

defendant. The surrender mentioned in the 

^ten statement must, therefore, relate to 
an alleged prior oral surrender. The date 
of that oral surrender is not mentioned in 
the written statement, which was filed more 
than a month after the suit was filed. 
That the surrender, whether oral or written, 
deliberately intended in order to 
defeat the plaintiff’s claim to bring the life- 
interest of the 1 st defendant in the property 
to sale for recovery of the plaintifl s mort- 
gage amount cannot, in my opinion be 
disputed and was not seriously disputed by 
the appellants’ learned Counsel. The lower 
Courts held that the surrender could not 
defeat thfe right of the plaintiff o get a 
mortgage decree for sale of the 1st defend- 
ant’s life-interest, as the transfer of that 
interest by way of security to the plaintiff 
TaTin^lace in 1902 while 
OraP surrender was at the end of 1911 and 
the written surrender deed, Kxlnbit I, was 

iri 1913. 


Hr. P. Narasimlia Rao, the learned 
Counsel for the appellants, ha.s rai.sed two 

contentions in the memorandum of se^d 

appeal. The first contention is that the 

mortgage document itself was invalid as it 

has not been proved lhat it was attested by 
two pefsons who saw tlie e.xecutant execute 
it. Tills contention, liowever, was not 
pressed at the arguments before us and 
there is nothing in it. as the writer who is 
also an attestor [see iMIia Ki^hen v. Fu/e/i 
AURnm (1) as to treating the writer as 
in attestor for the purpose of section oy 
of the Transfer of Property Act] and another 
attostor have proved the actual executun of 

l-lihibit A. 

The fciaa/a/af; contention might be stated 
in the words of the 0th to 9th grounds 
of the apjpeal memo, as follows; - 

■ “(h Tlie lower Courts were wrong in 
■holding that the plaintitl' could have a decree 
against the life-estate of the 1st del'eiidant 
notwitlistaiiding relinquishment in favour 
tif the next reversioner, tlie 3rd defendant, 
Avhich has the ellect of eNtinguishing lier 
estate in the eye of tlie Hindu Law. 


“7 The lower Courts erred in holding 

that the relinquishment conveyed^only thelst 

defendant’s equity of redemption. 

“y The lower Courts should have held 

that' relinquishment is equivalent to civil 
death and that under Hindu Law the next 
reversioner takes the entire estate unfettered 
by any invalid alienations made by the 

The mortgage having been found to 
be not binding on the reversioners and the 
relinquishment having been found to be 
valid, the lower Courts should have held 
that the 3rd defendant was entitled to the 
estate in his own right as if the widow had 
died and the plaintiff’s suit should have been 

dismissed.” 

In Sreeramnhi v. iTn’siamTna (2), a Hindu 
widow after having sold one of her husband s 
properties adopted a son. The son sued to 
recover the property from the possession 
of the purchaser on contentions very similar 
to those raised by the 6th to 9th grounds 
of appeal above set out. Just as Mr. 
Narasimha Rao contended before us that by 
the surrender the widow’s estate as such 
ceased to exist and was not available to the 
plaintiff-mortgagee any longer for the 
purpo.se of bis security, so it was contended- 
in that case that by the adoption the 
adoptive mother’s estate as widow-heir of 
her husband came to an end and could not 
be availed of by the prior purchaser from 
her to advance a claim on his part to 
remain in possession during the widow’s 
life-time. Sir Bashyam Aiyangar, J. (at 
page i46), begins the discussion of the 
question by stating that the question was 
really one of first impression and presented 
great difficulty. Then he quotes authorities 
for showing that a Hindu widow-heir has 
an absolute right to the fullest benefit in 
^ her husband’s property for her life and lhat 
’ she has a personal right therein which 
she can exercise at her will and pleasure, 

1 by giving, .selling or transferring the estate 
} to another for her own life ‘ or, spefl-king 
t more accurately, for the term of widow- 
r hood.’’ Next, he says that if the alienation 
was not for any necessary purpose, it will 
1 - still carve out in favour of the alienee an 
estate during her wido^Yhood which cannot 


' % • 


(1) 20-A.o32;A. W. N. ll-Pst Ms. 


[' 2 ) 20 .M. 143: 13 M. L. J. 19". 
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be defeated by a subsequent adoption. He 
treats it as clear though he dees not say 
so in as many words) that her widowhood 
was not come to an end by the adoption 
and that it lasts till her death, unless, of 
course, she remarries and Act XV of 1856 
applies. At page 155 he says: person 

dealing with a widow reasonably calculates 
that the alienation will iuld good, at any 
rate, during her life-time, and except of 
course in the rare case of a remarriage, this 
will be ensured by the conclusion lierein 
arrived at, even when an adoption takes 
place subsequent to the alienation.” Then 
the conclusion finally arrived at was that 
notsvithstanding the adoption which put an 
end to her right as heir in all her husband’s 
property, that is, though the adopted son 
inherited the adoptive father’s property so 
as to put an end to the w'i'hiw’s right as 
heir, the property he so inherited could 
not include the rights already alienated by 
the widow, the effect of the alienation 
lasting during her life-time. Mr. Justice 
Davies fully concurred in that view. In the 
Case of Siugciyani ChGtliarv.Kalyanasinulurain 
Filial (d), Wallis, C. J., and Hannay, J., 
made the following observations: “fn tins 
state of things, the defendants contended 
that the effect of the proceedings in tl-e 
suit above mentioned was to vest the equity 
of redemption of the mortgaged properties 
in the mortgagee, atany rate for the life-time 
of the widows or the survivor of them. This 
contention is raised in paragraph 6 of the 
defendants’ written statement and is covered 
by the issues, but is not dealt with by the 

Subordinate Judge, whether from oversight 
or because it was not strongly pressed before 
him. It appear.s to afford a conclusive 
answer to the present suit, as it seems clear 
that a widow cannot by relinquishing her 
widow’s estate to the reversioner the 

validity of the alienations made by her before 
such relinquishment which, though not 
binding on the reversioner, were binding on 
her for life. The result is that, during 
the life-tirae of the surviving widow, the 
equity of redemption remains vested in the 
defendants as the assignees of the mort- 
gagor and that the present suit is pre- 
mature.” 


Mr. B. Narasimha Rao contended thdi' 
these observations were obiter Hkt'a and tb’ef 
even it they were not, they were madi 
without he learned Judges’ having had tlif- 
beiieht of a disciis.sion of that, question bjr 
the learned Vakils, who argued that ease 
I cannot treat the observations as obiter 

the l amtiffs suit and reversed the lower 

Appellate Courts decree was fully wstprl 
on those observations. Again 7 ' i 

Wd .. .h. u,/*";,; “7” 

arguments in an unauthoriV.ed report ot 
Chettiar v. Kah„ndaram Ai 

'll • * ^^^"Sachariar arid 

Mutlm Jfudahar who appeared for ' the 

appellants in that case did not argue the 
question. Mr. Narasimha Rao , then relS 
upon Bie case oUiamahubna v. Tripnrabai 
(4), in winch Chandavarkar, .1,, criticises 
fell' Bashyam Iyengar’s judgment in 

ramidav Zvm/<nin,in (H), and dissents' there 

from. That learned Judge preferreT t 
follow the decisions of his own Hiirh Pn C 
tlie decisio.ns in Lahhman Bium KhoAa/!^ 
Raahahai (d) and Moro Karamn Tn i ' ■ 
Bahji Itaghmath (6) both on the ground of 
sUu-e *n,as andalso as being the sound ffindu 

Law On the ground of .stare I 

similarly prefer to follow the nn,' • , 

four learned Judge.s of this Court i„ prefer 

ence to the current of Bombay decision^T^i 

as regards the Hindu Jjaw also, I wouhnjnW 

l»l . ..id.. I,„ 50 . .1,. d 

her e.state so as to enure during her lifp ' 

notwithstanding any event wh.hh may t f ® 

after the alien.ation. [See S" 

hanmma v. Sared.ti Hmsuinamnia (7),] ' 

As I ventured to state in a recent Rail 
Bencl. ca.se the true and more anci n 
Him, la Law i.s, m my opinion, being gnada l?' 
restored in many respects by the j!n7 ^ 
of the Privy Council. h:4 seen t 
rule of survivorship introduced bv mni*^' 
medieval Hindu Law an,l the rule 
S 0 . 1 .S having a legal right to q„estio!i tl'e 


. .. I 


(3) 26 Ind. Cas. 1; I L. W. 687; (191-1) M. W X 
735. 


88.(^’ ' I- R. 1029; 3,1 11. 

(o) 11 B. 609. 

(6) 19 B. 80Q. 

(7) 30 Iii'l. Cas. 101: (1915) M W v , 

952: 29 U. L. J. 546: IsV. L. Zm ’ 
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debts and alienations ol their father have Nari.a, J.-I agree. Tl.e theory that 

... j rtf on n««itynnr or a fiiirp»nfioT* 


been altered in favour of alienees and 
creditors for value by the decisions of the 
Privy Council. The artificial medieval 
doctrine of a widow having no full power 
of alienation and the consequent doctrine 
superimposed by the Bengal lawyers on 
this doctrine, namely, the doctrine of accelera- 
tion of the reversion through a surrender 
by the widow of her rights as her husband’s 
heir (this second doctrine having been 
adopted for South India also by the Madras 
High Court), cannot, in my opinion, be pushed 
to the extent to which Mr. Narasimlia Rao 
wishes that they should be extended, namely, 
so as to defeat the claims of alienees for 
value who, aC Si.r Bashyam Aiyangar, J., 
said in Srfieramnlu v. Krisfammt (2), 
were entitled to be protected in their reason- 
able expectation tliat they obtain a transfer 
valid for the widow’s life^ except in the 
rare case of remarriage. Mr. Narasiinha 
Rao argued that as remarriage puts an end 
to her estate so as to affect even lier prior 
alienees, a surrender should also have the 
same effect. But remarriage puts an end 
to her widowhood while .surrender or 
adoption does not put an end to her widow- 
hood. 0 wish to state, liowever, tliat^ 1 
reserve my opinion even on the question 
whether her remarriage, thougli it puts an 
end to her widowhood, will affect the right 
of the alienee to enjoy tlie alienated interest 
during her life-time, tliough section 2 of 
ActXV of lS5(i literally construed is in 
support of Sir Bashyam Aiyangar’s opinion). 

If fhe survivorship doctrine and if the son s- 

right-by-birth doctrine are made powerless 
against the equities and rights of attaching 
creditors and alienees for value, 1 do not 
see any reason why the surrender doctrine 
(which is not less artilieial tlian the above 
two) should be made to affect alienees for 

value. 

Mr. Narasiinha Rao conceded that a widow 
who makes a surrender to the reversiimer cm 
stipulate for a riglit tn he maintained out of 
the hushan I’s property during her lil'e-tinie, 
and this shows that she doe.s not lecotne 
civilly dead by the suneiider nor does 
she cease to retain the status of widowhood. 

In the result, 1 would dismiss the secmi l 

appeal witli costs. 


change of status of an assignor or a surrender 
by such as.signor can invalidate legal rights 
obtained by an assignee is, in my opinion, 
S) contrary to equity and good conscience 
that it should not be accepted by CourU of 
this country, whatever the ancient Hindu 
Law on the subject was. The proposition 
entails a defeasance of an assignee’s title 
by a collusive alienation made with intent to 
benefit third parties by subsequent assignment 
[die (Vialla Sfihhidi Sastri v. Pnhiry Pattahhu 
ram(njyniS)]t and by a collusive accelleration 
made with intent to defraud such assignee. 
It operates not only against the property, 
which she has inherited but also against 
property acquired out of savings and added tn 
the inheritance, but subsequently alienated. It 
affects persons not governed by the personal 
law of Hindus, and might injure miner 
assignees or alternatively their guardians 
who acted in perfect good faith. There 
is no reason or principle why alienations 
for life already made should not enure, and 
the rest of the estate merge into the reversion 
and I decline to accept any contention of the 
reversioners’ right beyond this. The appeal 
will be dismissed with co.sts. 

Appeal ilismissed. 

(?) 31 M. 44G. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 609, 610 and 

612 OF 1912. 

November 11, 1915. 

Preseuf: — Mr. Justice Phillips. 

GOPISETTI NARAYANASWAMl NAIDU 
GARU, RE EIVERof NIDADAVOLE 
AND MEDL'R ESTATES 

— Plaintiff— PE riTiONER in all 

versus 

MUTHVALA VENKATRATNAM and 

OTHERS — Defendants — Resfunpents 

IN C. R. P. No. 609 OF 1912 
CHINNA SiLARU SAHIB-Defendant- 
Respondent in C. R. P. No, 610 of 1912 

AND 

MUHAMMAD AJEEM SAHIB - 
De. KN iiAxr — U-:>iMN'i'ENr IN U. R. P. 

No. 612 OF 1912. 

in, .If;!,.., .17 {IX >.f I'MS), *;7j. ISi- 

—ii ■tin'll for i\in:ihiin''nt ~S'> 

.•‘eiit'ili-ni — NVf-yj.j/j.'n'r/. 
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^ An execntion- pstilion, which has been returned 

07 a Court for amendment but not re.presented, is 

an application which will give a fresh starting point 
for limitation. 

Cfantayya, 32 fud. Cas.6)l! 
U915) M. W, N. 865 and Ramanadaii Chetti v. 
Pemtamhi Shenai, 6 M. 250, followed. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the orders of the Court of the District 
Munsif of Narasapur, in Execution Petitions 
Hos. 609, 610 and 608 of 1912, in Small 
Cause Suits Hos. 262, 177 and 270 of 
1900, respectively. 

PACTS.-^The petitioner in these petitions 
obtained certain Small Cause decrees 
against the respondents in 1900 and had 
been presenting execution petitions to 
Court to save limitation, the last of such 
petitions having been returned for 

ailed to re-present the 
petitions so returned in Court, but within 

three years of those petitions tiled fresh 

execution petitions. The District Munsif 

dismissed the new petitions as barred by 

time. The decree-holder thereupon pre- 

^rred these civil revision petitions to the 
High Court. 

P, Nagabhushanam, for the Petition- 
er The execution petitions are clearly 
111 time. The previous petitions which have 
been returned for amendment, though not 
re.presented, still save limitation. Vide 
^arayanaswami Naidu v. Gantayya (1) and 
Ramanadan Chetti v. Periatamhi Shervai (2). 

The Respondents were unrepresented. 

JUDGMENT.— It has been held by this 
tourtin N'arai/aaffTOmi Naidu v. Gavfayya 

01 Chetti v. Periatambi 

bhenm (2) that an execution petition re- 
turned for amendment but not re.presented, 

IS an application which will give a fresh 
starting point for limitation. The present 
execution petition is, therefore, not barred 
by limitation and must be restored to tile 
and disposed of in accordance with law. 

Petitions allowed. 


fil M. W. N, 865. 

(2) 6 M. 250. 


PUNJAB CHIEP COURT. 

Second Civil Appeal No. 619 ok 1910, 

June 22, 1915. 

Presenh-.'M.r, Justice Chevis and Mr. Justice 

LeRossignoI. 

Musammat JANNAT and others 

Dependants — Appellants 
versus 

ABDULLA— PlAINTIPF— AND 

othbrs—Defendants— Respondents. 

In matters of succession, lihadi Ry'pufs of Uaazd 
Kum, Tahsil Pmd Dadau Khan, arc governed bv 

[Mltcollrf""' ilulmmLdau 

Where in a, suit for declaration tiiat a certain 
mutation shall not affect the plaintiff’s reversionary 
rights, It appeared that the plaintiff’s father gav^ 
hi^b assent to the mutation not because the panics 

had been observing Muhammadan Law in the past 

but because he wished it to be followed in the futoe ’ 
Uehl, that his assent could not be lield to be a bona 
fide assent so as to be binding upon the other 

members of the family, [p. 819, col. 1.] 

Second appeal from the decree of the 

Divisional Judge of the Ladhiaha Division 
dated the 16th May 1910. 

Baklishi Tek Chand, for the Appellants. 

Mr. Fttzli-Hussain, for the Respondents. 

• The pedigree-fable given 

in the body of the judgment of the lower 
Appellate Court is lacking in some respects 
30 we append to this judgment a complete 
and corrected pedigree-table of the partie.s 
concerned with tints case. 

The dispute in this case concerns the pro- 
perty of Ismail, son of Ahmad Din who 

died on the m June 1907. By themuta- 
tion which followed on his death his widow 
Musammat Jannat secured three shares, his 
^sters Musammat Khadija and MusaMwn# 
Ruqia secured between them 20 shares whilst 
one share was allotted to Muhammad, uncle 

of Ismail. 


I 


62 


The present suit is brought by Abdulla 
for a declaration that this mutation, wliich 
would seem to be based on Muhammadan 
Law and contravenes the provisions of 
agricultural custom, shall not affect his rever- 
sionary rights. The first Court dismissed 
the_ suit oil two grounds; first, because the 
plaintiff’s father had assented to the muta- 
tion, and secoudtij, because the family of 
the parties is governed by Muhamma- 
dan Law. The District Judge on appeal 
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reversed this decree, found that the parties 
had in the past observed not Muhammadan 
Law but custom at any rate in the matter of 
succession, and decided that the consent 
of the plaintiff’s father did not bind his 
son so as to preclude him from maintaining 
this suit. 

The defendants have come to this Court 
in further appeal and on their behalf four 
main contentions are sustained. 

First, it is urged that this property was 
obtained by Ahmad Din by gift from Ala- 
nd Din and that consequently even if the 
paHies follow custom, the plaintiff is not 
entitled to the decree he seeks because 
after Musavmat Janiiat, widow of Ismail, 
Musammat Khadija and Mttsammat Ruqia, 
sisters of Ismail, will be entitled to the 
succession as daughters of the original 
donee Ahmad Din. In support of this pro- 
position the learned Counsel for tlie ap- 
pellant.s cites Gurdit SiriQ^ v. ^lusaviviot 

Preni Kuar (1). _ 

His seco}id contention is that plaintiff 
consented to the mutation, now disputed, 
at the time when it was sanctioned and 
he is now estopped from questioning it. 

The third point urged on behalf of the 
appellants is that even if the parties are 
bound by custom rather than by personal 
law, the plaintiff’s fatlier consented to the 
terms of the mutation and still approves 
of them, and that his bmia fide consent 
binds his son. In this connection a reference 
is made to Habib Khan v. Miihamrnud (2), 
Shih Bam v. Shib Singh{^), Kamanv. Muhnm- 
mad All (4), Labhu v. Mnsammat Nihali (5), 
Lakha Singh v. Ma Singh (6) and Devi Dial 
V. Utam Deri (7). 

Finally it is contended that as a matter 
of fact the family of tlie parties in the 
past has observed Muhammadan Law, that 
mutation has not Iteett made in tlie past 
in favour of female sharers solely from 
disinclination to bring ilieir names upon a 
public record but as a fact they have been 
paid regularly their share of the produee to 

(Ij h-i 1'. K. 1909; 76 P. L. R. 1909; ilb V. U’. U. 
1909; If 1ml. C:is. G04-. 

(2) IGlml. Ciis. -lO R. 1012; Wi l‘. W. K. 

19 2: 210 P. L. R. 1912. 

(6) 78 P. R. 1908; lay r. W. R. 1908. 

(4) 59 P. U. J904. 

(.5) 7 P. R. 190r>; GO P. b. P. 1905. 

(6) 35 P. K. 1907; 11 P. f;. H. 1908. 

(7) 37 P. R. 1907; 120 P. L. it. 1907. 
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which their shares under Muhammadan 
Law entitled them. 

The learned Divisional Judge has con- 
sidered in detail the mutationsoccurring in the 
family since the death of Ahmad Din and 
has shown that on no one occasion is there 
any trace that the succession took place 
according to Muhammadan Law. We too 
have considered all those mutations and we 
find ourselves in complete agreement with the 
conclusion of the learned Divisional Judge 
that as a fact the family in the past has 
observed not personal law, but a cu'-tcm which 
appears to us to be indistinguishable from 
agricultural custom. It appears from the 
patwans evidence that the parties are 
BhaUi Rigputs who about the year 1835 
left their ancestral home in Find Dadan 
Khan Tabsil and settled in this village of 
Kum in Ludhiana Ala-ud-Din and Sbarf-ud- 
Dinwerethetwo individuals who were respon- 
sible for this migration. Ala-ud-Din acquired 
this land by virtue of bis religious lore, and 
from a rohkar of the Deputy Commissioner, 
dated 1S4S, it appears that on the death 
of Ala-ud-Din one-fifth of his property was 
given to Ahmad Din, who was a nephew of 
Ala-ud-Din and also the husband of 
mat Aisha, daughter of Ala-ud-Din. Had 
the parties at that time observed the 
principles of Muhammadan Law, the gift 
or the bequest to Ahmad Din of one-fifth 
of the estate of Ala-ud-Din would have 
contravened those principle.s. 

In support of his contention that gifted 
property returned to the clor or’s family 
only on the disappearance of the whole family 
of the original donee the learned Counsel 
for the appellants has quoted Gurdit Singh 
v. Miisanmat Frem Kuar (l), but it seems 
to us that tlie head-note of that decision 
is wider than is justified by the actual 
finding in the case. In that case all that 
was decided was tliat tlie daughter of the 
last holder of the donated property was 
ail heir of tlie last holder and that her 
right was a bar to the reversion of the 
gifted property to the family of the donor. 
In this case the sisters of the last holder 
Ismail are, it is true, the daughters of 
Ahmad Din, tlie original donee, but in the 
jirc’sei.t case they cannot be regarded in 
their character of daughters of the original 
donee. They must be considered solely 
as the sisters of Ismail, the last male 
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holder, and it is very donbtfal whether 

sisters are ever heirs under agricultural 

CMtom In view, however, of our finding 

that the family of the parties has in the 

past observed custom and not Muhammadan 

Law, this point is not of great import- 
ance. 

On the point whether the plaintiff 
consented to the mutation in dispute we 
und that the evidence is very meagre and 
at the same time not very conclusive 
or c ear. The plaintiff’s own father alleges 
that at the time of mutation plaintiff as- 
sented to it and he proceeds to say that 
plaintiff was present but he corrects himself 
and states he is not sure; but it is not 
clear whether he meant to say that he 
was not sure that plaintiff was present or that 

he was not sure whether plaintiff consented. 

1 be witness, moreover, is not very disinterest- 
ed because he is a defendant and is desirous, 
of establishing Muhammadan Law in his 
tamiJy m regard to future cases of sue- 
cession, although in the past custom 
bas been followed. We do not find it 
proved that plaintiff gave his assent to the 
mutation in dispute. 

There remaiue the argument that if the 

parties follow custom the assent of the father 
binds the son. 

The decision in these cases turns on the 
bona fides of the father. If the father’s 
assent has been given, as in this case, not 
because the parties in the past have 
observed Muhammadan Law but because 
the father wishes to follow it in the 
future, his assent cannot he called a buna 
fide assent and he cannot by accepting a 
rule for himself render that rule binding 
upon the other members of his family. 

Our finding then is that in the pa,st the 
family has observed custom, not personal 
Jaw and that the mutation now in dispute 
does not affect the rights of plaintiff as 
a reversioner. There is a cross-objection 
as to costs, which we dismiss and we 
dismiss this appeal leaving parties to pay 
their own costs throughout. 

Appeal disinisb'ed. 
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IBDOl. KADTA BKABl V. SHABYODB KUHHI AHMED. MADHCO MAt V. MOHAMMAD EASASIA. 

PUNJAB CHIEF COURT. 

First Civil Miscellaneous Appeal No, 2529 


MADRAS HIGH COURT. 

Civil Revision Petition No. 936 op 1912. 

November 30, [915. 

Prwen^;— Mr. Justice Kumaraswami Sastri. 
ABDUL KADYA BE ARI— Plaintiff No. 2 

—Petitioner 

versus 

SHABYODE KUNHI AHMED— 

Dependant— Respondent. 

SunmoM“-Collector’s refusal to serve, whether 
ground for dismissing suit— Defendant residing in 
Aminidivi Island— Method of service— Procedure. 

A refusal of a Collector to serve the sammcms 
is not a sufficient reason for dismissing a suit. 

Where a defendant was at first residing in 
British India but at the time of the suit ^Ya8 
residing in the Aminidivi Island: 

Held, that the service should be effected by affixing 
the summons to his last known place of residence in 
British India and by registered post. 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 
of Mangalore, in S. C. S. No. /b7 of 191U 
Mr. K, P. Lahhmana Rao, for the Peti- 

tioner. 

JUDGMENT.— The District Munsif dis- 
missed the suit on the ground that summons 
had not been served on the defendant 
owing to the refusal of the Collector to 

serve it. 

The defendant is residing in the Amini- 
divi Island which forms part of the Northern 
group of the Laccadive Islands. 

The question as to service of summons 
and notices to residents of the Island 
was considered by their Lordships the Chief 
Justice and Mr. Justice Seshagiri Aiyar 
in Civil Miscellaneous Petition No. 3058 
of 1914 (the question having arisen as to 
’service of the notice of tliis petition), and 
it was directed that the notice should be 
effected “by atllxing the suinmoiLS to the last 
known place of residence in British India 

and by registered post.” 

I am of opinion thc.t this course might 
also be followed in ccrving the summons 
in the suit itself. Tlie mere fact that the 
Collector refuses to serve tlie summons is 
not a sufficient ground for dismissing the suit. 

1 set aside the decree of the District 
Munsif and direct that he do proceed with 
the suit according to law having regard 
to the above observations. 

Costs will abide and follow tlie result of 
the suit. 


February 10, 1916. 

Prewn(:— Sir Donald Johnstone, Kt., Chief 

Judge, 

MADHOO MAL and another— 
Decree-holde rs— Appellants 

versus 

MUHAMMAD ZAKARIA and another— 
JudGiMent-Dbutors — Respondents. 

Execution— Decree awarding personal remedy in 
case sale-proceeds of mortgaged property do not snjicc 
—Interpretation of decree— Execution Court, duty of- 
Jurisdiction. 

In a suit on a mortgage a Court paped an order 
for a preliminary decree and decided inter alia that 
in case sale of the property mortgaged should not 
suffice to liquidate the decretal debt with costs and 
interest the defendants should be held personally 
liable for any deficiency. The decree drawn up 
however, contained the words “shall be at liberty 
to apply for a personal deci'ee'': 

Held, that the words in the decree must be iu. 
terpreted in conformity with the judgment to mean 
“shall be at liberty to apply for execution of the 
decree against the defendants personally”, and that 
the Court on the e.xecotion side had no power to go 
into the question wliether the defendant was person, 
ally liable or not but was bound to o.xecute the 
decree as it stood, [p. 820, col. 2; p £21, col. 1.] 

Miscellaneous first appeal from the order 
of the District Judge, Delhi, dated the 3rd 
August 1914, dismissing the application for 
execution of decree. 

The Hon’ble Mr. Miammad Shafi, K. B., 
for the Appellants. 

Rai Sahib Lala Moti Sagar, for the 
Respondents. 

JUDGMENT.— In ray opinion the lower 
Court has fallen into a peculiar error. On 
23rd July 1913 it passed an order for the 
preliminary decree of the same date, and it 
seems to me clear on perusal of that order 
that it intended to decide infer aha that, in 
case sale of the property mortgaged should 
not suffice to liquidate the decretal debt 
w'ith costs and interest, both defendants 
should be held personally liable for any de- 
ficiency, subject, in the case of defendant 
Muhammad Zakaria, to the law of insol- 
vency, that defendant having become an 
insolvent. No doubt the decree uses the 
words “shall be at liberty to apply for a 
personal decree,” but it is a printed form 
and the words must be interpreted, in con- 
formity with tlie judgment, to mean shall 
be at liberty .to apply for execution of this 

decree against defendants personally.” This 


Pcfifton allowed. 
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ULAGAPPA CHETTY (». RAMANATHAN CHETTT. 

jbeingr so, the lower Court on the execution 
side had no power to go into the question 
whether defendant Abdul Ahad was per- 
sonally liable or not. I am not concerned 
with the question of the justice or correct- 
ness of the order of 23rd July 1913 afore- 
said; I must take it as it is. 

I accept the appeal and set aside the 
lower Court’s order and direct it, as an 
execution Court, to proceed to execute the 
decree against Abdul Ahad personally, to- 
gether with subsequent interest and costs, 
including appellants’ costs in this Court. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 131 and 132 

OP 1915. 

December 28, 1915. 

Present’.— Uv. Justice Coutts Trotter. 

K. M. U. R. ULAGAPPA CHETTY 
— Dependant No. 2— Petitioner 

versus 

RAMANATHAN CHETTY and another- 
Plaintipp and Dependant No, 1— 
Respondent:?. 

Negotiable Instruments Act {XXVI of 1881), $. 9— 

Holder in due course— Promissory note, suit on 

Endorsement in plaintifs name, absence of— Suit, 
maintainability of. 

A persoa cannot sue upon a promissory not© 
which has not been endorsed to him. 

Sowcar Lodd Qovinda Doss v. Muneppa Niida 
31 M. 534; 4 M. L. T. 341, not followed. 

Arunachala Reddi v. Suhba Reddi, 17 M. L. J. 393: 
3 M. L. T. 7, followed. 

Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decrees of the Court of the District Munsif 
of Pattukotai,in S. C. S. Nos. 1065 and 1067 
of 1914. 

Mr. S. B. Muthiswami Aiyar, for the 
Petitioner. 

Mr. T. V. Gopalaswami MudaUar^ for the 
Respondents. 

JUDGMENT. — I think that the decision 
in Sowcar Lodd Ooviuda Doss v. Muneppa 
Naidu (1) is in conflict with that in Arnna^ 

(1) 31M.534;4M.L. T.341. 
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chalaEeddiv. Suhht Beddl (2) and the autho- 
rities therein referred to. Apart from 
authority I am very strongly of opinion 
myself that the case in Sowcar Lodd fjovtnda 
Doss V. Muneppa Naidu (1) cannot possibly be 
supported, as it amounts pro to a repeal 
of the Negotiable Instruments Act. I, 
therefore, think that the present suit was 
unsustainable, being a suit on a promissory 
note which had not been endorsed to the 
plaintiff, and I must hold that the District 
Munsif was wrong in decreeing the plaintiff’s 
suit. I allow the petition and dismiss the 

suit with costs here and in the Court below. 

Civil Revision Petition No. 132 of 1915 

follows, but there will ba no order as to costs, 
in that case. " 

Petitions allowed. 

(2) 17M. L.J.393;3Ar. L.T.7. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1150 op 1911. 

June 23, 1915. 

Present : — Mr. Justice Ratfcigan and 
Mr. Justice Shadi Lai. 

MOTA SINGH — Plaintiff — Appellant 

versus 

BISHEN SINGH and others— Defendants 

—Respondents. 

Mortgage— Fixed period for redemption — Interest 
after that date, ivhether chargeable— Rate. ^ 

lu the absence of .a covenant that interest shall 
cease to run after the expiry of the jieriod 6xed 
for redemption, tlie mortgagee is entitled to interest 
at the rate specified in the deed for the entire 
period during wbicli the mortgage-moiiey remains 
unpaid, [p. 822, col. 2.] 

Mohan Lai v. Mukim, 114 P. R. 1901; 175 P. L. R. 
1901, distinguished. 

Sardar Umrao Singh v. Sardar Thalcar Singh, 77 P. 
R. 1898, followed. , 

Mathura Das v. Ry'a Nariudar Bahadur, 19 A 39 
at p. 49: 33 I. A. 13&; 1 C. W. N. 52 (P. C.); 6 M. L. 
J. 214; 7 Sar. P. C. J. 88, referred to. 

Second appeal from the decree of the 
Divisional Judge, Ferozepore Division, dated 
the 7th July 1911. 

Lala Sangam Lai, for the Appellant. 

Pandit Banthhaj Datta, for the Re- 
spondents. 

JUDGMENT. — The dispute in this appeal 
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relates to the liability of the mortgagor’s interest, that the creditor shall have no 
representative to pay interest on two remedy provided by contract, but shall be 
mortgage-deeds dated 2nd of Of^tober 1895 driven to treat the contract as broken, and 
and 29th June 1896,. respectively. The to seek for damages, which lie in the 
rate of interest stipulated in each deed is discretion of a Jury or a Court, and are 
|5 per cent, per annum and the periods subject to a different law of prescription, 
fixed for redemption are seven years and It appears to their Lordships that though 
five years, respectively. The plaintiff contracts are not unfrequently found to he 
Contends that he is not liable to pay of that imperfect nature, it is more reason- 
interest after the expiry of the stipulated able to ascribe to the parties the intention 
periods while the mortgagee claims interest of making a perfect contract, especially 
for the entire period during which the. when such a contract is of a very common 
debt has remained unliquidated. The learned kind, and suitable to the ordinary expecta- 
Divisional Judge has allowed interest at ticns of persons entering into a mortgage 
the agreed rate up to the date of the tran‘»action.” 


suit and at 6 per cent, per annum from 
that date till the date of redemption. 

The plaintiff has preferred a further 
appeal against that decision, and after hearing 
arguments on both sides we are of 
opinion that there is no sufficient ground 
for interference with the judgment cf the 
lower Appellate Court and that this appeal 
must be dismissed. 

A perusal of the deeds shows* that the 
stipulations fixing the periods for redemption 
were entered into in the interest of the 
mortgagee and that, to use the language 
of their Lordships of the Privy Council in 
Bindpsri Naik v. Ganga Saran Sahu(\)^ “it 
was not intended that the capital sums should 
cease to bear interest, upon the arrival of 
the- time stipulated for their payment.” 
There is absolutely no reason why the 
mortgagor should continue to use the money 
of the mortgagee without incurring liability 
for the payment of interest, and the reason- ' 
able inference to he deduced from all the 
terms of the deeds is that the parties in- 
tended that the covenant as to interest 
should remain in full force up to the date 
of redemption. ^ ny other interpretation is 
open to the objection which is si; forcibly 
pointed out in tiip fnllowing obsprvations 
of their Lordships of the Privy Council in 
Mlthura Das v. linja ^amldilr linliadur 

(2h~ 

The construction of the High Court 
ascribes to the parties ati intention that, 
however payment may be delayed beyond 
the fixed day, the debt shall carry no 


The judgment in Mohan Lai v. Muh'm 
(3), relied upon by the appellant, proceeds 
upon the particular facts of that case, and 
we do not think it lays down any rule of 
general application. On the other hand, a 
Division Bench of this C(iurt in Sardar 
1/mrao Bingh v. Sardar Thakar Sirigh (4) 
decided that, in the absence of a covenant 
that interest should cease to run after the 
expiry of the stipulated period, the creditor 
is entitled to interest at the rate specified 
in the deed for the entire period during 
which the mortgage-money remains unpaid. 
This judgment is in accordance with the 
expo.sition of law contained in MaHiura Das 
v. Raja Narindar Bahadur (2), and the 
principle thereof is fully applicable to the 
present case. 

Upon a consideration of the terms of the 

deeds and the law bearing upon the subject 

we hold that the view taken by the learned 
Divisional Judge is correct. We accordingly 
confirm the decree of the lower Appellate 
Court and dismiss this appeal with costs. 

Appeal dismissed, 

{r U. l! 0 ; 17.:i P. L. R. liXjl. 

[\) o P. K. IMW. 


(1) 20 A. I7J at )i. IHO; 25 I. A. <); 2 C 
7 Sar. P. C. J. 273. 

(2) 19 A. 39 at p. 49; 23 I. A. 1.38; 1 C. 
o iV. L. J. 214; 7 8ar. P. C. J. 88 (P. C.). 


W. N. 129; 
W. N. 
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KUNJAUANI D4SI V, NIKUNJA BEHAAT DAS. 


CALCUTTA HIGH COURT. 

Appeal fbom Original Decree No. 283 

OF 19*2. 

August 30, 1915. 

Presen/:— Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Richar ison. 

KUNJAMANI DASI— Plaintiff- 

Appellant 

verms 

NIKUNJA BEHARY DAS-Defendant - 

RE'SPONDKNT. 

Trust — Endounnent to deify Shebaitship, devolution 
o/— Shebait, position of~Principles— Vested interest — 
Seir-at-lmv— Hereditary office—Eindit Law^-Successive 
life-estates, if permitted in endoaments. 

The position of a shehait is analogous to that of a 
Hindu female (widow, daughter, or mother) in 
possession of the estate of the last full owner rather 
than to that of the holder of a life-estate, [p. 825, 
ool, 2.] 

When the founder of an endowment for a deity 
has given valid directions as to tho devolution of 
the shebaitship upon the death of the last shebait, 
the office vests in persons who at the time con- 
stitute the heirs of the founder, provided the last 
shebait has not taken it absolutely; and when the 
office has so vested in them, upon the death of each 
member it passes by succession to his heir, subject 
to the principle that the rule that when a woraliip 
of a tkahoor has been founded, the skebattship 
is vested in the heirs of the founder in default of 
evidence that he has disposed of it otherwise or of 
there being some evidence of usage, course of dealing 
or some circumstances to show a different mode of 
devolution, cannot be applied so as to vest the 
shebaitship in persons who, according to the 
usages of the worship, cannot perform the rights of 
the office, [p- ^^26, col. 2.] 

An heir-at-law, though in terms excluded fr^'ni 
benefit under a Will, cannot be excluded from 
his general right of inheritance without a valid 
devise to some other person, [p. ^25, col 2 j 

Obiter dictum . — The rule in Jn'iiidra Mohan Tagore 
v. Ganendra Mohan Tagore, 1 I. A. Sup. 47 at p. 66; 9 
B. L. R. 377: 18 W. R. 359; 2 Suth. P. C J. t92; 
3 Sar. P. C. J. 85, is applicable to an hereditary 
office and endowment quite as much as to other 
immoveable proper.y and the Hiudu La>v of in- 
heritance does not permit the creation of successive 
life-estates in an endo^vment. [p. 8.4, col. 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Sylhet, dated the 1st April 1912. 

Babus Tarakishore Choudhury and Qopal 
Chandra Bas, for the Appellant. 

Babus Divarkanath Chakrahntty and Kali^ 
kinkar Chakrabutty, for the Respondent. 

JUDGMENT. 

Mookerjee, J. — This is an appeal by the 
6rst defendant in a suit for declaration that 
the plaintiff has a four annas share in the 
shebaitship of a deity, Syamsundar, established 
by his paternal grandfather and for confirma- 
tion or recovery of possession of the correspond- 


ing share of the properties of the endowment. 
The claim was contested by the widow of the 
step-brother of the father of the plaintiff. 
The Subordinate Judge held that the title of 
the plaintiffto the shebaitship was established 
and made a decree accordingly. On the 
present appeal, that decision has been assaikd 
as founded on an erroneous construction of 
the Will, of the founder. The relationship 
between the parties may be elucidated by the 
annexed genealogical table;— 
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.Tasmant Das died on the 25th September 
1832, and the question in controversy turns 
upon the true construction of the Will ha 
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KUNJAMANI DASI V. KIK0NJA BEHAFY DAS. 

executed on the 22nd July 1882. The 
testator provided that all bis properties 
would devolve on his family deity 
Syamsundar and his widow Bhagirathi 
would be executor in respect of the same. 
He ^ further laid down that on the death 
pfhis widow, his youngest son Jagadanand and 
on the death of the latter, his son Brojendra 
would be successively installed in the office 
of executor, and all acts would be done 
under their management. The Will concluded 
that his sons by his first wife were 
disobedient and accordingly would not be 
appointed executors. 

On the death of the testator, Bhagirathi 
proved his Will, butdied before she could take 
out Probate, ifean while, Jagadananda also 
died. Probate was accordingly granted 
to Brojendra, Avho himself died not many 
years later on the 80tli August 1887. 
Jogendra then took out Letters of 
Administration with copy of the Will 
annexed, but he died on the 12th January 
1897, leaving a widow Kunjamani, the first 
defendant in the present suit, as also two 
daughters by her. Sarada died on the 10th 
February 1898, unmarried, like his brothers 
Jagadananda and Brojendra, Pyarimohan 
died in June 1890 leaving an infant son 
Nikunjabeliari, who is plaintiff in this 
suit. S&r^dii had applied for Letters of 
Administration after the death of Jogendra, 
but he died before orders were passed. After 
this, applications were made for the same 
purpose by Raimohan, Kunjamani and 
otheis, but on tlie 3rd September li-OJ 
this Court lield that no Letters of 
Administration could, be issued as the 
estate had been completely administered, and 
the only object of the rival applicants wa.s 
to secure indirectly a decision upon the 
question of title to the Mnulship lu 
1901), a suit Has instituted l.y Kunjamani 

against Raimoliaii and some of the kinsmen 

of his father for declaration that she was 
the shehait of the deify .Syamsundar, Tlie 
Court held that she was >/» [mH to the exeiit 
of an eight annas share and made a decree 
accordingly. Kikiinjabehail had not Iccii 
made a parly in that .suit and he const, nu-ntly 
instituted the pre.sent litigation on the L’llth 
beptemherlOlO fordcchirafion that he himself 
vvasintoesfedtofhce.vteiit of a four annas 
lhare in the sMciiUip. This' claim wc's 


9 

unsuccessfully contested by Kunjamani in the 
Court below and the substantial question 
in controversy now is, whether the plaintiff 
has the title claimed. 

We are of opinion that the effect of the Will 

was to constitute Bhagirathi, Jagadanandaand 

Brojendra successive shehaits of the endow- 
ment, though they are described as executors in 

respect of the endowed property. The testator 
did not prescribe how the shelaitship would 
devolve after the death of Brojendra. In these 
circumstances, the devolution of the office of 
shehaii follows the line' of inheritance from 
the founder; in other words, it passes to his 
heirs unless there has been some usage 
or course of dealing which points to a 
diffierent mode cf devolution: Jlajah Muttu 
Ramalinga Setnpati v.Per{anayagam(l); Eajah 
Viirmah Valiav.Eavi Vurmah KnnhiKtitty(2); 
Janoki Debt v. Gopal Achar^ia Gommini (3)* 
Gossami Sri Gridkariji v. i?oma7i/ayi Gossami 

(4) ; Gmnasambanda Pandara Sannadhi v. 
Vein Pandaram (5); Jagadindra liath Riy 
V. Eemanta Aumari Debt (6); Mohan 
Laiji V. Tikatt Sii Gordhan Lalji (7); 
Sitat Das Bahaji v. Pertap Chtinder Sama 

(5) ‘, Sheo Prasad v. Aya Bam (9); Mohan 
Lalji v. Madhsudan Lala (10). In this connec- 
tion, we must bear in mind the observation 
of Sir Richard Couch in Gnanasamhanda 
Pandara Sannadhi v. Vein Pandaram 
(5) that the rule in Jatindra Mohan- 
Tagore Oanendra Mohan Tagore (11) is 
applicable to an hereditary office and 
endowment quite as much as to other 
immovable property and that the Hindu 
Law of inheritance does not permit the 
creation of successive life-estates in an 

endowment [see &]so Manorama Dassi v Kali 
(I)1I.A.209. 

{2} 4 I. A. 76; 1 M. 235; 1 Iml. Jur. 134; 3 Sar P 
C. J. GS7: 3 Suth. P. C. J. 382. 

(3) 10 I. A. 32; 9 C. 766; 13 C. L. R. 30; 4 Sar P 
C.J. 411:7 IiKlJur. 218. 

(4) 16 1. A. 137; 17 C. 3; 13IiKi. Jur. 211; 5 Sar P 

C.J. 350. • 

s liw rs' >'■ ■- 

(7) lyjml. Cas. 337; 40 I. A. 97: 35 A. 2S3; 17 C L 
61-: h C. 741; 11 A. L. J. 548; 15 Bom r 
600; (1913) M. W. N. 536: 14 M. L. T. 27. 

(N) 3 1ml. Cns. 408; 11 C. L. J. 2 

^J'’^‘'’^f'7l210;4A.L.J.56o. 

’ ' '• 7 A. L. J. 430. 

rn) JJ' n"*’; 't" 377; IS w. R. 

. Mith. I . I . .1. 692; 3 Sar. P. C. J. S5. 
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Gharan Banerjee (12); Qopal Ohnnder Bossy, 
Karttch Ghunder Bey (13)1. What then is the 
result of the application of these principles to 
thecase before us? The founder had nominat- 
ed Bhagirathi, Jagadananda and Brojendra 
as successive shebaits, and had given no 
further direction as to the devolution of 
the oflBce thereafter. Consequently, upon 
the death of Brojendra the shebaitship' 
vested in Eaimohan, Pyarimohan, Jogendra 
and Sarada, -who -vrere the heirs of the 
founder at the time. On the death of 
Pyarimohan the interest in the shehnitship 
vested in him passed to bis son Nikunjahehari. 
Upon the death of Jogendra his interest 
devolved upon his widow Kunjamani. 
Upon the death of Sarada his interest in 
the oflBce passed to his step-brother Raimohan. 
Consequently, at the date of the institution 
of the suit, Raimohan had a half share 
in the oflBce, while Nikunjahehari and 
Kunjdma,ni had one-fourth share each. 

But it has been argued for the appellant 
that Bhagirathi, Jagadananda and Brojendra 
took successive life-estates in the oflBce, with 
the result that the remainder at the death 
of the founder constituted a vested interest 
in the hands of his six sons. In this view, 
Nikunjahehari would get through his father 
Pyarimohan one-sixth share, while Jogendra 
would ultimately receive a lialf share by 
transmission to him of the interests vested 
in Jagadananda and Brojendra; RaimOhan 
would thus have a third share by 
absorption of the interest of Sarada, We 
are of opinion that this contention is unsound 
and that , the principle of ve.sted interest 
while the actual enjoyment of the expected 
interest is postponed till the termination 
of the life-estate, as expounded by their 
Lordships of the Judicial Committee in 
Beivun Tersad v. Eadha Beehy (l-t), has no 
application to cases of the description now 
before us. No doubt, a shebait holds his 
office for life [Rajeshcar MuUick v. 
Gopeshvar MulUck (15)]; but this does 
not signify that he has a life-interest 
in the oflBce with the remainder present- 
ly vested in the next taker. The entire 

(12) 31 0. lfi6;8C. W.X. 273. 

(13) 29 C. 716. 

(14) 4 U. I A. 137; 7 W. R. (P. C.) 35; 1 Siitli. P. 
G. J. 172; 1 Sar. P. C. J. 327; 18 E. R. 651, 

(15) 35 C. 226; 12 C. W. N. 323; 7 C. L. J. 315. 


o'hce is vested in him, though his powers' 
of alienation are qualified and restricted, 
[Cf. Vidyapttrtia Tirihaswami y, Vidyanidht 
Tirthaswami (16), where Subrahmania A 37 ar, 
J,, describes the spiritual head of a Mutt as a 
‘ corporation sole’*.] The position of a 
shebaii is analogous to that of a Hindu female 
(widow, daughter or mother) in possession 
cf the estate of the last full owner 
rather than to that of the holder of a 
life-estate. When a Hindu female is 
thus in possession, she represents the 
estate completely and though her powers 
of disposition may be of a restricted 
character, no one else has a vested 
interest in the estate during her life-time. 
Similarly, when a founder has given valid 
directions as to the devolution of the 
shebaitship, as in the present case, upon 
the death of the last shehait, the oflBce 
vests in persons who at the time constitute 
the heirs of the founder, provided the 
last shebait has not taken it absolutely; 
when the oflBce has so vested in them, 
upon the death of each member of the 
group, it passes by succession to his heir, 
subject to the important qualification 
formulated by the Judicial Committee in 
Mohan Lalji v. likait Sri Gordhan Lalji (7), 
namely, that the rule that when a worship of 
a thakoor has been founded, the shebaitship 
is vested in the heirs of the founder in 
default of evidence that he has disposed 
of it otherwise or of there being some 
evidence of usage, course of dealing or 
some circumstances to show a different 
mode of devolution, cannot be applied so 
as to vest the shebaitship in persons who, 
according to the usages of the worship, 
cannot perform the rights of the oflBce. 
We hold accordingly that on the death 
of Brojendra, the last shebait named by 
the founder, the office vested in the four 
sons of the founder then alive; and this, 
notwithstanding the fact that the founder 
intended to exclude his sons by his first 
wife, for as Willes, J., said in Jatindra 
Mohan Tagore v. Ganendra Mohan Tagore 
(11), the heir at law, though in terms 
excluded from benefit under the Will, 
cannot be excluded froqi his general 
right of inheritance without a valid devise 


(16) 27 M. 435 a: p. 442; 14 M. L. J. 105. 
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tp ^me- ether person.* We may add that, 
preoisely the same resalt follows if we hold, 
on the authority of the decision of the 
Judicial Committee in Tripuran Palv.Jagat 
Tannt l)asi {17) ^ that the shebattship vested 
ahsolufely in Brojendra, and, on his death, 
devolved on his heirs, namely, his four 
surviving brothers, Raimohan, Pyarimohan, 
Jogendra and Sarada. The decree made 
by the Subordinate Judge correctly 
4etermine8 the rights of the parties and 
a,s no question of limitation really arises 
on the evidence, that decree must* be 
ardirmed. 

• The result is that the appeal is dismissed 
with costs. We assess the hearing fee 
at ten gold mohurs. 

Appeal dismissed. 
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(17) 17 Ind. Cas. 696; 40 I. A. 37; 40 C. 274; 17 H. 
E.J. J5^';17C. VV. N. 1455 13 M. L. T. 1; (1913) M. 
W. N. 34; J5 Bom. L. R. 72. 


MADRAS HIGH COURT. 

Second Civii Appeal No. 1543 op 1914. 
December 16, 1915. 

, FmenU - Ju.stice Sir William Ayling and 

Mr. Ju.stice Phillips. 

■ KAKI MUTYALU — Dependant No. 3 

Appellant 

versus 

KANIGOLLA SIVA RAGHAVAYYA 
—Plmntiff— Respondent. 

Civil Procedure Code [Act To/lOOS), 0. XLl, r. 27 
—Appellate Court— New evidence, admission of, legality 
of, 

■ Where a lower Appellate Court admitted a docu- 
ment in evidence without recording any reasons ns 
required by Order XM, rule 27, Civil Procedure 
Code, and in the absence of an application for the 
admission of this evidence, and where no reasons 
were suggested in the Court of further appeal for 
the failure to produce the said document in the 
Court of first instance: 

Held, that the admission of the document in 
evidence was illegal. 

^Second appeal against the decree o'the 
Court of the Subordinate Judge Bezwada 
ip Appeal Suit No. 166 of 191,1 (Appeal Suii 
No. 448 of 1 Jl i on the file of the District Court 
of Kistna), preferred against tiie preliminary 


decree of the Court of the District Mnnsif 
Ellore, in Original Suit No. 556 of 1912. * 

Mr. B. Narasimha Rao, for the ApDel 
lant. 

Mr. 8. Desikacharif for the Respondent. 

JUDGMENT. — The appellant points out 
that Exhibit J, on which the decision of 
the lower Appellate Court very largely 
proceeds, has been admitted by the Subordi- 
nate Judge contrary to the provisions of 

Order XLI, rule 27, of the Civil Procedure 
Code. 

No application is on record for the admission 

of this document in the Subordinate Court; no 

reasons for its admission have been recorded 

as required by clause (2) of the rule above 

quoted : and the respondent’s Vakil is unable 

to suggest even now any reason to exolain 

tbe plaintiff’s failure to produce thisdocuLnt 

in the original Court, or any ground which 

would have justiBed the lower Appellate 
Court in receiving it. 

The judgment of the lower Appellate 
Court reverses tliat of the District Alunsif 

We must set aside the decree of' ihe 
Subordinate Judge and remand the appeal for 
re-hearingand di.sposal according to law. 

Appeal allowed ; Case remanded 


ALLAHABAD HIGH COURT. 

First Civil Appeal from Order No. *127 

OF 1914. 

January 22, 1916. 

Present;- Justice Sir P. C. Banerji, Kt., and 

Mr. Justice Piggott. ’ 

KUNJ BEHARI LAL-Plaintifp^ 

Appellant 

versus 

SARJU PRASAD and another— Defendants 

— Rkspondents. 

c^l Procedure Code Uct V of 1908), 0. T r 17 
-Sermce of summons-FUaUon of summons o« rfolr 
when pcisonto be served is temporarilu awa}i /.n /7 • 

traceable-Service, if proper. ^ ^ 

Where a serving officer 6nds the person to 
served with the summons to beawav^tomL* ^ 
from liome and knows where he i. i‘[ I 3 
service if he thereupon does no m’ore tLn 
summons to the outer door of his house, [p. 827* c!l| 

fultwed.''- A' (■902)68, 

hirst appeal from an order of the District 

Jujse, A^amgarh, dated the 7th May 
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Mr, Harihans Saliai, for the Appellants. 

Mr. G. \V. Dillon, for the Respondent 

JUDGMBI^T — This is an appeal against 
eiD order refusing to set aside ex parte 
decree passed in appeal against the appel- 
lant. The appellant alleged that notice 
of the appeal had not been duly served 
on him, and accordingly applied to have 
thee.i: decree set aside. It appears from 

the affi iavit of the serving officer that the 
notice issued by the Court to the appel- 
lant was taken to a pUee called Chhavni 
Sahwal; that the appellant was not there 
at the time but had gone for four days 
to Azaragarh; that thereupon the process- 
server affixed the notice of appeal to the 
outer door of the house in which the 
appellant resided. It is urged that this 
was not proper service within the meaning 
of Order V, rule 17, 'of the Code of Civil 
Procedure, In the case of Sakina v. Guuri 
Sahai (l) it was held by a Bench 

of this Court that where a serving 
officer finds a defendant to be away 

temporarily from home and knows where he 
is, it is not good service if he thereupon 
does no more than fix the summoiis to 
the outer door of the house. That was a 
case very similar to the present. The 
serving officer stated that he had learnt 
on enquiry that the party to be served 
was not present in the house but had 

gone to Seana. Without farther attempt 
to serve the summons personally the serving 
officer affixed it to the outer door of 
the hou.se in which the defendant resided. 
This was held not to be proper service 
within the provisions of the Code of 

Civil Procedure. The present case is 
indistinguishable from the case to which 
we have referred, and we must hold that 
the service made on the appellant was not 
proppr service within the meaning of the 
Code. We accordingly allow the appeal, 
set aside the er decree passed against 
him, and direct the ourt below to re-litar 
the appeal as against the appellant. Costs 
of this appeal will be costs in the cause. 

Appeal allowed. 

(1) 24 A. 302i A. W.N. (1902) 68. 
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CALCUTTA HIGH COURT. 

Appeal pkom Appellate Decrees Nos. 2092 

AND 2292 OF 1911., 

Jannary 6, l9l6. 

Present: — Mr. Justice Sharfuddin and 

Mr. Justice Roe. 

LALJI SAHU AND OTHERS— Defendants— ' 
Appellants in No. 2092 

GULJAN MAHI'O and others— Appellants, 

IN No, 2292 
versus 

SHAMLAL— Plaintiff— Respondent 

IN BOTH. 

right to collect— Act (/.Yo/I90S), 
Sch. /, Alt. IW—UauJrucfuiiry mortgagee of mokarari.’ 
dar, rights of - Death of mokararidar, p^ccl of. 

The suit of the grantor of a moknrari for life to 
evict the zerbharna<lir (usufructuary mortgagee) of 
the grantee? after hi.s deatli is not g»)verned by Article 
l-lO of the Limitation Aer. [p. 829, col. 1.] 

The right to collect rents of a property must bg 
based not only on posspssion of the property but 
also upon title. [] « ^>29, ( ol. C 

A zerhharnada' oio. mokaiaiidariovViU, who holds 
over afier the death of tlie mokararidar, is entitled 
to collect the rents that accrued due before a final 
notice to quit lias been served upon lu'in by the 
grantorof the mokamu. [p. 829, col i] 

Beni Pershad Koeri v. Dudhnath Roy, 27 C. 156' 
26 I. A. 216; 4 C. N. 274, referred to. 

Appeal against the decree of the Judicial 
Commissioner, Chnta Nagpur, dated the 31st 
of March 1911, affirming that of the Munsif 
and Deputy Collector, Hazaribagh, dated the 
1st of July 191U. 

Babu Sushil Madkah MuUick, for the Appel- 
lant. 

Babus Brojo Lai Chnkmvarfy and Jainini 
Mohan Mookene^, fnp the Respondent. 

JLDGMBXT.-These appeals ari.se from 
decisions of the Judicial Commissioner of 
C!n)ta Nagpur, dated the 3 1st March .911, 
confirming decisions of the Deputy Collector 
of Hazaribagh. 

The facts of the cases are briefly these. 

The plaintiif sued two tenants for rent on 
* 

the basis of a title as z^Thkarnadar in the 
lands in suit. Tiie ^erbhnrm was granted 
by one of those mokarari holders who.se 
original lease was word for word in the 
form dealt with in the Letters Patent Appeals 
Nos. 2 to liof 191-i. The mokarari lar died 
fifteen years before the institution of the suits. 
The suits are for rent of the years 1963, 1964 
and 1965. The plaintiff claims to have pur- 
chased at a sale in execution of a mortgage 
decree the interest of the zerbharnadar on the 
3rd August 1906. His title is, therefore, the 
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title vesting in the zerhharnadar holding 
under the heirs of the original mohararidar 
after that mkararidars death. 

The lower Courts agreed in decreeing the 
suits on the ground that though the grant to 
the vwkararidar might be resuraable and 
though on resumption of the mokarari lease 
the zerhharna would become void, there had in 
fact been no resumption and the zerhharnadar 
was still in possession during theyears in suit. 

On appeal to this Court Mr. Justice 
Richardson and Mr. Justice Newbould pointed 
out that the losver Appellate Court had 
treated the case as if the only question for 
consideration was the question of possession. 
A remand was, therefore, made for findings 
on the following issues: *^Firstly, whether 
the land was or was not a tenure which 
the Maharajah as a superior landlord was 
entitled to resume; and secondly^ whether, 
if BO, the Maharajah' has resumed the land 
and put an end to the tenure if not in 
the year 1905 then in the year 1907.” The 
learned Judicial Commissioner has upon 
this order of remand recorded findings, firstly, 
that the Maharajah was certainly entitled 
to resume the mokarari lease but that he 
had not made any resumption in 1905 and 
that it was nobody’s case that he had made 
any resumption in 1907. 

We are asked to disregard these findings 
of fact on the ground that they do not de- 
cide the point in issue. It is urged on the 
authority of the case of Beni Pershad Kneri v. 
Dudknath Boy (l) that a grant for a 
life becomes void on the death of a grantee 
and that, therefore, the zerhharnadar in 
this case had no title upon which he could 
ask the ryots to pay rent, and secondly, on 
the authority of the case of Tillcs’ 
suree Kooer v. Asmedh Kooer (2) that 
the plaintiff in a suit for rent is required 
to show not only possession but also a 
valid title upon which that possession is 
based. It is clear that this was the argu- 
ment in the minds of Mr. Justice Richardson 
and Mr. Justice Newbould when they remand- 
ed these appeals. They required the plaintiff 
to show not only that he had possession but 
also that he had title. We are required 
to consider the case from that point of law. 
Taking first the decision of tlie Judicial 

Committee quoted above, it appears to us 
(IJ 27 C. 156; 26 I. A. 216; 4 C. W. N. 274. 

(2; 24W. R. 101. 


that from the date of the death of the 
mohararidar the mokarari grant became 
void. The question arises, what was the 
position of his successors who held on for 
fifteen years after his death. They were not 
holding in adverse possession for they as- 
serted no adverse possession. They asserted 
only that they continued to be tenants. They 
must be presumed to have been tenants. The 
question i.s, what was the nature of their 
tenancy. On the analogy of section 106 of 
the Transfer of Property Act, we may re- 
gard them as lessees without leases in res- 
pect of whom the presumption arose that 
they were tenants holding a yearly tenancy 
terminable by six months’ notice, or we may 
regard them as tenants on sufferance liable 
to be ousted at a moment’s notice. Even 
though this chapter of the Transfer of Pro- 
perty Act does not apply to agricultural 
leases we still have to consider whether there 
has been any determination of their tenancy. 
AVe accept as final the decision of fact of 
the Judicial Commissioner that there was no 
determination in 1905. On that finding the 
defendants-appellants are clearly liable to 
the respondents for the rents of 1963 and 

1964. But in recording the decision that it 

is not the case of either party that there 
was a determination of the tenancy in 
1907, the Judicial Commissioner appears 
to have ignored the notice which he has 
found as a fact was issued in August 1907, 
directing the zerhharnadar to vacate the 
property before the close of 1964. 

In support of his right to collect the rents 
of 1965, the learned Vakil for the respond- 
ents urges, firstly, that the right of the Maha- 
rajah to terminate the tenancy was barred 
by limitation if not under Article 139 then 
under Article 140, secmlly, that the ques- 
tion of the finality of the notice i.ssued by 
the Maharajah to tlie zerhharnadar in 1907 
has not been .sufficiently gone into by the 
lower Appellate Court to justify a decision 
thereon by this Court, and lastly, that 
under section 6S of the Chota Nagpur 
Tenancy Act no tenant can be ejected save 
upon a decree by the Deputy Commissioner, 
and that in the absence of such a decree 
the present zerhharnadar Imd a right to hold 

on to his tenancy and collect rents as a 
tenant. 

Witli regard to the question of [limit- 
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ation it ia aufficient to say that the zer* 
hharnadar^s tenancy was not determined until 
the notice was served on him. That 
notice was served in 1907, It cannot be 
snggested that the prescribed period of 
limitation had elapsed between that date 
and the date of the suit. Article 139 
does not bar the suit, Nor can the Maha- 
rajah by any stretch of the imagination 
be regarded as a remainderman or a re- 
versioner or a devisee so as to bring his 
claim to evict the zerhharnadctr under Article 

140 of the Limitation Act. 

The question of limitation is decided 
against the respondent. We are satisBed 
that thel respondent’s right to collect rents 
must be based not only on possession but 
also upon title. If it is shown that he was 
merely a trespasser upon the property, the 
tenants cannot be called upon to pay rent 
to him. 

The question whether his possession was 
that of a tenant or of a trespasser, depends 
upon the validity and finality of the notice 
to quit served upon him in 1907. Let us con- 
sider first the validity of that notice. On 
the death of the original mokararidar the 
mokarari was void. The zerbhariia was 
also void. The zerbhaniadar was a tenant 
holding over upon sufferance. ■ In equity he 
was entitled to a reasonable notice. Six 
months’ notice is without question a reason- 
able notice. He received six months’ notice 
to quit. On the expiry of 1964 he became 
a trespasser upon the property. On the 
question of the finality of this notice, it is 
urged for the respondent that the materials 
on the record are insufficient for a definite 
conclusion. We have no hesitation in say- 
ing that they are ample. That the notice 
was served is proved. It is for the re- 
spondent to show that it was waived. It 
is clear from the judgment of the Deputy 
Collector and from that of the Judicial Com- 
missioner that the Rajah, far from waiving 
this no ice, did everything in his power by 
the taking of kabuliafs and the institution of 
suits for rent to insist upon his right to enter 
upon the property. We are satisfied that the 
notice of 1907 was a final notice to quit, 
and that from the moment that notice 
was served, the respondent was a trespasser 
upon the property and had no right to claim 
rent from the ryots upon it. 


The result is that the appeals must be 
dismissed in respect of the rents for 1963 
and 1964. They must be decreed with re- 
gard to the rent for the year 1965. It 
must be held that from the beginning of the 
year 1965, the plaintiff-respondent had no 
title upon which he could demand rent 
from the ryots holding lands within the 
estate of which the respondent is zer* 
hkarnadar. Let decree be made in the terms 
for the rent claimed for 1963 and 1964 and 

for cesses. 

In view of the difficult position in which 
the defendants appellants were placed, 
they must he exempted from liability for 
damages or costs. The decree will bear in- 
terest at six per cent, from to-day’s date. 

Appeal partly decreed. 


PUNJAB CHIEF COURT. 

.Second Civil Appeal No. 1472 of 1913, 

June 19, 1915. 

Present : — Mr, Justice Shadi Lai and 
Mr. Justice Leslie Jones, 

INATAT— Plaintiff— -Appellant 

versus 

GANGA AND OTHERS — DEFENDANTS— 

Respondents. 

Civil Fivvcdure Code (Act ro/lQOS), O.XXII, r.ll— 
Ahalement of npijeul— Death of one respondent^Faihve 
to briny his representative on record within time-^ 
liinitation Act {IX of 1908), s. S^Snfficient cause--^ 
lyiiorance of law— Appeal, whether abates as a whole, 

I«,moraDce of tlie law of limitation is not a suffideiifc 
cause for failing to bring a representative of a 
(leceasod party on the record within time. [n. 831 
col. 1.] ’ 

Hadii V. Lala, 21 Ind Cas 951; 15 ? L R 
1914; 16 P. h. R. 1914; 41 P. R. Karam Chand 
V. Lehno, 15 Ind. Cas. 708; 257 P. W. R 1912- 1 p L 
R. 1912 Slip ; 204 P, L. R. 1912, followed. ' ' * 

In order to support In's claim for an extension of the 
time allowed by law for bringing on the record the 
lei?al representative of his opponent, an appellant 
must prove that he did not become aware of his 
opponent’s death until such time as it was practically 
impossible for him to file an a])plication witiiin the 
expiry of six months from tlie date of death, [p. 830 
col. 2.] ’ 

Dadiiv. Kada, 113 P. R. 1907, distinguished. 

Where the interests of dcfemlants-respondents 

are joint, and the deci*ee cannot be reversed without 
the representative of the deceased respondent being 
brought on the record, the whole appeal must abate ^ 
[p. 831, col. 2.] 

Ilad'i V. Lnlo. 21 Ind. Cas 951; 15 P. L R 191J. ip, 
P. AV. R. 19U; 41 P. R. 1915; Hem Kunwav y. Amba 
Prasad, 22 A. 430; A. AY. N. (1900) 136, followed. 
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* 

• Chandarsaiig v. Kkimahhai, 22 B. 7l^; Bai Full 
•V. Aimng, 2« B. 20.i; 3 Bom. L. R. 736; Vpendra 
Kumr V Sham Lai, rt C. I/. J. 715; II C. W. N. UOO; 
84 C. 1020, referred to 

• Second appeal from the decree of the 
Additional Divisional Judge, Shahpur 
Division, at Lyallpur, dated the 18th April 
1918. 

’ Chaudhri Nahi Bakksh, for the Appellant. 

Mr. Bahadur Ghand^ for the Respondents. 

JUDGtMENT. — I nayat, the plaintiff in 
this case, sued for possession of certain land 
attached to the Kotliwala well in the village 
of Natharke in the Jhang District, alleging 
that it had been mortgaged by his father 
to Diwan Chand, the ance.stor of the 20 
defendants, and that the mortgage-debt had 
been discharged. He also claimed a declara- 
tion of his title as proprietor in the shamiht 
appertaining to the area alleged to have 
been mortgaged. 

The 6rst Court, finding that the mortgage 
set up by the plaintiff never had any 
existence in fact and that the defendants 
were in possession as owner.s, dismissed the 
suit. 

The plaintiff appealed to the Additional 
Divisional Judge. It then transpired that 
Sukhu, one of the respondents who had 
been .served with notice of the appeal on the 
31st May 1912, had died before the appeal 
came on for hearing on the 8th April 1^13, 
Ahmad, the agent of the plaintiff appellant, 
first stated that Sukhu had died from one 
to one and a halt months after the appeal 
was instituted. Makhan, the cousin of 
Sukhu, ho\v'e\cr, informed the Judge that 
Sukhu had died on the 2nd September 
1912, or more than six months before the 
appeal came on for hearing. 

Admittedly Sukhu left a minor son, 
named Ladhu, as his representative and it 
was, therefore, objected that as Ijadliii had 
not been brought on the recor*!, the whole 
appeal must abate. The Additional Divisitiiial 
Judge heard arguments on lUMi April ilU3. 
On the following day Almnul, the agent 

of the plaiutirt'-appellant, tiled an applic:itiun 
asking that Ladhu might be brouglit on 
the record. In this application he stated 
that he had learnt of the death of Suklui 
long after the date of bis cleatli and that 
he was not aware that it was legally 
necessary to bring Sukhu’s representative 
on the record. 


This application was considered by the 
Additional Divisional Judge in hi.s iudgmept 
dated the 18th April 1913, He remarked 
that it was clear that the appellant was 
aware of Sukhu’s death, and held further 
that ignorance of the law of limitation was 
not a sufficient cause for failing to bring 
a representative on the record within time. 
Tor these reasons he allowed the objection 
of the respondents and dismissed the 
appeal. 

The plaintiff has now preferred a second 
appeal to this Court. We are first asked 
by the Counsel for the appellant to hold 
that the ignorance of the appellant as to 
the death of Sukhu was a sufficient cause 
for not bringing hks legal representative on 
the record within time, Dadu v. Kadu (1) 
being cited in support of this proposition. 
That was a case in which it was held that 
there were extenuating circumstances in 
respect of the delay and sufficient cause. 
In the pre.sent case, although apparently 
Sukhu wns not living in his village of 
origin, which is the same as that of the 
plaintiff, at the lime of his death, he was 
only 12 miles away in a colony chak where 
he was engaged in keeping a shop. If 
Sukhu died in September 1912, and the 
date of his death is not disputed, the 
probability i.s that the plaintiff was aware 
of it long before six months had elapsed. 
The statement of Iiis agent that he was 
not aware of Sukhu’s death until long after 
it had occurred, was not made until he had 

had the advantage of hearing the arguments 

and had thus become alive to the importance 
of the plea of ignorance of death. Even 
so, it was for the plaintiff tn show that he 
Iiad not become aware of Sukim's death 
until such time as it was practically 
impossible for him to file an application 
within the expiry of six months from the 
date of death, but even now the date of 
his knowledge is not given and from the 
first statement recorded by his agent there 
ran he little doubt that he bad ample notice 
of Sukhu s de:ith. \\ e are unable, therefore, 
to find that in this case the plaintiff is 
enlitletl to any extension due to ignorance 
of facts. 


in iial\ K.ioo:. 
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Secondly, as was pointed out in Hadu 
V. Lola (2), there is no authority to the 
effect that the ordinary law governing 
abatement should be departed from merely 
because a party says that he was not aware 
of that law, and Karam Chand v. Lehna 
c^) is an express authority that ignorance 
of the law is not a sufficient causa. We 
must hold then that so far as the repre- 
sentative of Sukhu is concerned the ^ppeal 
was rightly held to have abated. 

But the further question remains whether 
it should be held to abate as against all 
the other respondents. In this connection 
Counsel for the appellant has cited Ghandar^ 
sang v. Khimahhai {4:), But B'ull v, Adesang 
(5* and Upendri Kumar v. Sham Lai (6). 
Chgndarsang v, Khimabhai (4) related to a 
case in which one of the defendants-appellants 
as well as one of the plaintiffs-reapondents 
had died before the appeal came on for 
hearing before the lower Appellate Court* 
which held that applications to bring 
representatives on the record were barred 
by limitation, and then dismissed the appeal 
as being defective for want of parties. 

It was held by the High Court that the 
surviving defendants-appellants had a right 
to proceed under section 544 of the Civil 
Procedure Code, and that as regards the 
plaintiff-respondent the Court ought either 
to have held that the appeal abated as 
against him and proceeded as against the rest 
of the respondents, or should have placed the 
legal representatives on the record. 

It is to be noticed that the High Court 
did not discuss the question of limitation, 
or explain why, although the suit was one 
for the possession of land, it was considered 
that appeal would only partially abate. 

Bai Full V. Adesang (5) merely follows 
Ghandarsang v. Khimabhai (4) without 
further explanation, and Upendra Kumar v. 
Sham Lai (6), though it cites Ghandarsang v. 
Khimabhai 4) with approval, merely does so 
with regard to an appeal by a defendant-ap- 


(2) 21 Ind.Cas. 9515 41 P.R. 1915; 15 P. L. R. 
1914; 16 P. W. R. 1914. 

(6) 15 Ind. Cas. 708; 204 P. L. R. 1912; 257 P. W. 
R. 1912; 1 P. L. R. 1912 Sup. 

(4) 22 B. 718. 

(6) 26 B. 203; 3 Bodi. L. R. 736. 

(6) 34 C. 1020; 6 C. L. J. 715; 11 C. W. N. 1100. 


pellant. We are unable to accept the pro- 
position that a partial abatement never 
involves the abatement of a whole appeal. 

There are as is pointed out in Hadu v. Lola 
(2), many authorities, to which may be added 
Hem Kunwar v. Amba Prasad (7), to the 
effect that where the interests of defendants- 
respondents are joint, and the decree could 
not be reversed without the representative of 
the deceased respondent being brought on 
the record, the whole appeal must abate. We 
are not here in any way concerned with the 
facts discussed in Hadu v, Lula (2), but in the 
present case it is, we think, clear that the 
plaintiff’s suit could not have proceeded at 
all unless Sukhu, in his capacity as a co- 
mortgagee, had been impleaded in the .first 
instance, and that it would be useless now 
to give the plaintiff a decree which does not 
include Ladhu, who w'juld still be entitled 
to hold the whole land in dispute. 

We think that that lower Appellate 
Court was technically wrong in dismissing” 
the appeal. We hold that it abated”’ and 
modify the decree to that extent. But on 
its merits the appeal in this Court is dismissr 
ed and the appellant must pay costs. 

Appeal dismissed, 

(7) 22 A. 430; -A. W. N. (1900) 136. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 903 op 1912. 

November 11, 1915. 

Present : — Mr. Justice Shadi Lai. 

CHELA RAM — Plaintikf — Appellant 

versus 

ISHAR DAS AND OTHERS — Defendants— 

Respondents. 

HiniUt, Laic — — Property acquired icitJi iiicume 
oj husband':^ estate, nature o/ — Test'^lniention. 

Tho real test to dotermiue whether the property 
acquired by a widow ^nth the income of her hus- 
band’s estate is her absolute property or forms an 
accretion to the estate, is to ascertain the intention 
of the widow, [p. 832, col. 1,] 

Where, therefore, a widow, in her capacity as such, 
brought a suit for pre-emption of the land in dispute 
and liaving obtained a decree therefor paid tlic 
pre-emption price from the income of her husband’s 
estate: 

Held, that the mode of acquisition pointed to the 
conclusion that she did not mean to sever the land 
from the main estate and that, therefore, it became 
an accretion tober husband's property, [p. 832, coi. l.J 
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P *T ^ I'"’- J’lr- 557; 

4 Sftr. P. C- J* 469 , referred to. 

Second appeal from the decree of the 
District Judge. Multan, dated the 4th 
December 1914, affirming that of the 
Munsif, 1st class, Muzaffargarh, dated the 
6th August 1914, dismissing the suit. 

Mr. Gohal Chand Narang, for the Appellant. 

Mr. Ghander Bkan, for the Respondents. 

JUDGMENT.— The Courts below have 
concurred in dismissing the suit of the 
plaintiff, and the cardinal point for 
determination in this second appeal is 
whether Musammat Dauli Bai was the 
absolute owner of the land in suit and 
was, therefore, entitled to make the gift in 
question. Now it is clear that the lady 
was in possession of her liusband’s estate 
on the usual widow’s life tenure and it 
was in her capacity as such that she 
brought a suit for pre-emption of the land 
in dispute and got a decree therefor in 
1901. The pre-emption price was paid by 
her from the income of her husband’s 
estate. 

On these facts I hold that tlie land 
acquired by pre-emption became an accretion 
to her husband’s estate. It is plain that, 
though Musammat Dauli Bai paid the 
price out of the income over which slie 
had an absolute power of disposal, she 
could not have maintained, and succeeded 
in, the pre-emption suit except in her 
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capacity as a co-sharer by virtue of her 
holding the property of her husband. 

The real test to determine whether the 
property acquired by a widow with the 
income of her husband’s estate is her 
absolute property or forms an accretion to 
the estate, is to ascertain the intention of 
the widow. Now in the case before me 
the mode of acquisition referred to ah.nx* 
is a circumstance which pi)ii]t.s to (lie 
conclusion that she did not mean to sever 
the land in dispute from the main estate 
[vide, inter alia, Isridntt K<>er v. Jlandatti 
Koerain (1).] 

Consequently I decide that the property 
became a part of the corpus uf the 
original estate and that the alienation in 
question cannot be upheld. The appeal is, 
therefore, dismissed with costs. 

, , Appeal disiiiis.-:>, I 

(I) 10C.324(P. A.IGn. ly p I 1{ jiv. 

7 Ind. Jur. 557j -1 Sur. 1*. C. J. la'J. 


COURT OP THE BOARD OP REVENUP 
UNITED PROVINCES. 

Revenue Petition No. 8 of 1914.15 of 

Basti District. 

April 28, 1915, 

Presen^:_Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

SARJU PRASAD— PnAINTlFF—ApPEUANT 

V6y$us 

KHUSHAL CHAUDHRI and others- 

Defendants- Respondents 

U P. Land Revenue Ad {III ofimj, s. 133 (3U 

proceedings^ 

jhMe m parti ton proceedings, correction of-^ADoeal 

from confirmation of partition. ^Ppeai 

In an appeal against ’the final confirmation 
of a, partilion, the Court can correct a mistake 
in the partition proceedings though no appeal 
™3 preferred against the partition proeeedS 
Vhen a party hud suffered a serious rmul fy’ 
the mistake and when tiic incorrect entry was in no 
way justified by the wajib-ulorz. ^ 

Second appeal from the order of the 

Commissioner Gorakhpur Division, dated the 

Col pei“ ’'r “>at of the 

Collector, Basti, tn a case of partition 

JUDGMENT. 

CAMPtuu, J. M.— (dpci'f 12, 1915.)— lam 

unable to agree with the learned Com 
missioner. 1 think that he was faBy 
justihed in taking up an appeal against 
the hnal conhrmation of a partition, when 
was brought to his notice that a 
gross injustice had been caused to one of 
the parties in the preparation of the par- 
Wion proceedings, even though no appeal 
had been lodged against those proceedings, 
the tomiuKssioners order shows that 
appellants have sustained a serious wrong by 
tlie incorrect preparation of tlie partition pro- 

ceeding.s and that it was in no way justiHed 
by tlie terms of the irajib-ulan; and 1 
consider that tlie Board should interfere even 
ut t..is lute stage of the case, 

1 would set aside tlie orders of the 
loner Courts and order that the partition 
proceedings he amended by giving the appel- 
ants compensation for the kluOkndt allowed 

0 respondents, first from ncn-occupancylan^ 

tlien (if necessary) from occupancy land 
am hnally (if necessary) from khulhiskt. ’ 

^ s the appellant is largely responsible by 

Y'*'? ret for the delay in bringing this oh- 

u 10,1 ivoiiidmakepartiesheartheirown costs 

'■ t"''”)'":""-'”"*"-' 

o. i'l . — I agree. 


Appeal aUoml 


833 


INDIAN OASES. 


Vol XXXII] 

NASURUDDI KARIKAB V, EMPEROR. 

* 

CALCUTTA HIGH 'COURT. 

Criminal Revision No. 1498 of 1915. 

December 17, 1915. 

Freseni: — Mr. Justice Chittyand 
Mr. Justice Walmsley, 

NASURUDDI KARIK.AR and others — 

Petitioners 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), $. 109— 
Surety^ fitness of-— Immoveable properties, if to he con- 
sidered — Relationship of surety, relevancy of. 

The sufficiency of a surety should be considered 
from a general view of his stability and the property 
which he holds; it should not be regarded simply 
from the point of view of the moveable property 
which he possesses. ^ 

SemUe.-^ln a bad livelihood case the question of 
relationship of the surety with the accused has some 
relevancy in considering the fitness of the surety. 

Babus Mamnathd NatJi Mukei'jee and 
Tarakeswar Fal Ghowdhtiry, for the Peti- 
tioners. 


BACflINTA V, EMPEROR, 

says that some of the sureties proposed 

are said to be incapable of checking the 

aocusedshonW he revert to his old coqrse 

of life, we may point out that it is impossi- 

ble to put an effective moral check upon a 

man. All that the Court can do is to 

forfeit any bond which may have been 

passed, in case the accused reverts to his 

old course of life. At the same time, the 

question of relationship may have some 

relevance, as pointed out by the Additional 

Magistrate in his letter to this Court. With 

these remarks, we set aside the order passed 

and remand the case to the District Magis- 

tratefor a further consideration of the 

sufficiency of the sureties offered in this case 

The matter should be disposed of as soon as 
possible. 

Order set aside; Case remanded. 


JUDGMENT.— In this case we do not 
think that the Deputy Magistrate was 
correct in looking only to the moveable pro- 
perties of the proposed sureties. It is true 
that, under section 514, Criminal Procedure 
Code, so far as a surety’s property is con- 
cerned, the bond can only be enforced by 
attachment and sale of the moveable pro- 
perty belonging to such person.” But that 
does not mean that the sufficiency of the 
surety is to be regarded simply from the 
point of view of the moveable property 
which he possesses. It is obvious that a 
man may possess Rs. 1,000 to-day when 
he passes a bond and get rid of it to-morrow 
when the bond is passed and have no 
property against which the Court can pro- 
ceed. On the other hand, if he has immove- 
able property, though that cannot be 
attached under section 514, Criminal Pro- 
cedure Code, it is nevertheless a much 
better safeguard. A man can always 
raise money on his immoveable property 
if it is not encumbered; and he would pro- 
bably prefer to do that than go to jail in 
the event of his bond being forfeited. The 
sufficiency, therefore, of a surety should’ 
be considered from a general view of his 
stability and the property which he holds. 
With regard to the closing passage of the 
Deputy Magistrate’s judgment in which he 

53 


PUNJAB CHIEF COURT. 
Cbiaiikai, Appeal No. 558 of 1915. 
January 17, 1916. 

Present: Sir Donald Johnstone, Kt Chief 
Judg-, and Mr. Justice Rattiga’n. 

BACHINTA AND anotheu— C oNvicrs— 

Appellants 

versus 


n 7 ItSSPONDENT. 

Venal Code CAct XLV „J ISGOj, 40'’ 390 
of~Detennination to com, nil daco,t,j, 
-UsenMy /„,■ conce,iin,j plan., 
nectmi-Appi-oni- s testimony, calue of- Appeal from 

possibUity „t committing a ilacoitj and ImTcme 

f>idered \arioiis suggestions with regard to lootino- 

several jdaces but tlicre was no evidence that the 

accused persons had assembled for the purpose of 

comm.t mga daco.tyor had made prepamir for 
committing that offence: toi 

Held, that they were not suiltv of 
decided m every case ujioii the particular and 

peculiar circumstances of timt case, [p 837 col n 

In an appeal from an order of acouitta’l a Hli-i 

Court Will not iuterfei*e merely because it is 

most on a doubtful woigbiug of facts, [p 836 col “ 
Emperor y. Chattar Singh, 7 p R loQt rl ^ ‘ 

Sap 

Amulya Chava/i Awan. 22 Ind Cic? ic "n n/ 

N.666;15Cr,L,J.160,folC;,.^“^- 
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Qua?re.— Whether section 402 of the Penal Code 
postulates a determination to commit a dacoity, and 
an assemblage of five or more persons for the pur- 
pose of concerting plans for a dacoity yet remote 
or contingent is not within tlie moaning of the 
section? [p. 836, col. 2.] 

Appeal from the order of the Special 
Magistrate, exercising enhanced powers 
under section 30 of the Criminal Procedure 
Code, Jallundnr, dated the 27th May 1915, 

convicting the appellants. 

Mr. Mormon and Pandit Nanak Gkaud^ 
for the Appellants. 

Mr. B. Bevan Petman (Advocate for the 
Additional Government Advocate), for the 

Respondent. 

JUDGMEN'T.— On the night of the 23rd 
of January 1915 a succe'^sful dacoity was 
committed at Mauza Alawalpur in the 
Jullundnr District and it is alleged that Banta 
Singh, one of the leading spirits among 
the dacoits, thereafter convened a 
meeting of his friends and a number of 
desperate characters from the neighbouring 
villages, who were to a.s.'-emble at his hut in 
Mauzn Sangwal on the night of the 
January 1915. According to the evidence 
of Sundar Singh, the approver in tliis case, 
the following persons were present on the 
occasion: 

{ai Ishar, Santoo sons of Uttam and 
Bhagtu ^residentsof Sliibda«pur). 

(6) Amar Singli, Thakar Singh, Kartar 
Singh and Bachinta and Udham 
Singh, (residents of Cliakralal. 

(c) Dhiana (resident of Jandiala), 

(d) Gainda (resident of Lakhan*ki 

Bassi), 

(c) Buta (resident of Mauza Jaid). 

(/) Ha. naui >ingh, (o-fial Siiigli, Santa 
('hautar, L'lbliu, Santa Singh son of 
Buta Singh ( residents of Manza 
Sangwal), 

ig) Dalip Singh (ri‘>ideiit of Mauza 
Mii.stafapur). 

(/i) Banta Singh, Hour Sing*. an<I .Juiii-a 
(re.sitlents Muica Sangwal). 

According to tlie approver, vai’ious siicgivs. 
tions were made at the meeting tor I lie 
commission of dacoifies at different places, but 
for one reason or another every sugK* '' t m 
was disapproved of and tlie idea of daciiv 
was eventually given up. It was decided, 
however, that tlip party sliould proeeetl to 
the railway line near Sura Nassi Railway 


Station and there cut the telegraph po.sts and 
break the metal line; and it is alleged, .^hat 
Bmta Singh and ftoor Singh went to 
the village Sangwal and bi’ought various 
implements such as chhavis^ sannis and 
hafhatirnsRnd a spade; and tliat the whole 
party then proceeded to the railway line 
where futile attempts were made to break the 
metals and to undo the iron nuts, as also to 
dig up one of the telegraph posts, but that 
their efforts being unsuccessful they gave up 
the whole thing as hopeless and decided to 
return to their houses. 


Sundar Singh was arrested some time in 
February for bis participation in the Alawal- 
pur case and on the 3rd of that month he 
made a statement to the Police giving details 
regarding that dacoity, but in this statement 
he made no mention (-f the meeting at Banta 
Singh’s hut. Inspector Beliari Lai (P. W. 
No. 33 ) was at the time investigating a case 
concerning an attempt to commit dacoity at 
thana Bhogpur and in the course ’ of his 


investigations he heard from Gurditta, one 
of tlie accused in that case, that a revolver 
had been given to Bachinta, Thakar Singh 
and Kartar Singh, three of the pe sons 
iccused in the present case. Inquiry 
w'as accordingly made by the Inspector from 
tliese persons and they aie said to have given 
him information relating to the occurrences 
on the night of the 25th of January. Sundar 
Singh is said to have informed the Police 
about the meeting at Bania Singh’s hut and 
the attempt on the raiL^iy line on the I7lii 
of February 1915, by which lime, howe\er, 
nearly all the persons alleged to have been 
present at tlie but had been arrested by the 
Police. Subsequently Sundar Singh was 
given a promi.ve of panhm and thereafter 
made a lull sti.tement which was recorded ly 
M. Jamiat Singh, Magi^tiate, 1st Chis-'i, on 
the 11th ( 1 iMiucli. Of the pcr'-us>aid lo 
have I I'l n j JVM iit Cl Bania S^ngii's l ut cn 
the night of the L’5;h i f Janunry, Banta 
Siiigh, Boor Singh and Jauia absconded, but 
the other 1/ who.'*o names have been given 

above were tried by a S).. '<-ial Magistrate of 

the Lst Class (e.vercivinc: enlianctd powers 
nndt !■ .-ee' ii .-.Ij ol the Ciimii al Procediue 
toi- .lienees under sections 399 and 
I'L. Iiiiliaii I’enal Code. The Magistrate, for 
iva- givt'ii in his lengthy and carefully 
eonsideivd judgment, convicted Ishar, Thakar 
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Sinsrh, KaHar Sin?h, Bachinfa and Dhiana 
under .section 3’^9, Indian Penal Code, and 
sentenced them each to .seven years* 
rieorous imprisonment Santno son of Uttara 
lamhardar, Bhafi:tn, Udham Singh, Araar 
Singh, Gainda, Biota, Harnam Singh, Gopal 
Singh, Santa Ghamar, Lahhu, Santa Singh 
son of Buta Singh and Dalip Singh were 
acquitted. 

Kartar Singh and Bachinta have appealed 
through their Counsel Mr. Morrison and 
Tshar through his Counsel Pandit Nanak 
Chand and Thakar Singh has preferred 
an appeal through the jail authori- 
ties. Dhiana has not appealed. On the 
other hand the Crown has preferred an 
appeal under section 41*^, Criminal Procedure 
Code, from the order of the Magistrate acquit- 
ting the persons whose names are specified 
above. 

Before we proceed to deal with these 
appeals we mu.st clear the ground by pointing 
out that there was no charge against the 
accused persons of any offence in connection 
with what occurred at the railway line near 
Sura ^assi Station. There is, no doubt, 
a great deal of evidence on the record 
as regards this transaction, and the so- 
called confessions of Ishar, Bachinta, 
Kartar Singh, Thakar Singh, Gopal Singh, 
Buta, Santa latnhardar and Santu Chaniarj 
so far as they are relevant at all to the 
present case, relate almost entirely to 
the attempt to break the line and to dig up 
the telegraph post and to damage the tele- 
graph wires. But the approver in his evi- 
dence before the Court has distinctly stated 
that the object which the party had in view 
was merely to cause trouble and injury 
to Government, even thoash no gain accrued 
to them therefrom and Mr. Bevan Petman, 
on more than one occasion, laid stress on 
the fact that the attempt to break the 
railway line and to damage the telegraph 
wires was not alleged by the prosecution 
to constitute in any s^nse an attempt to 
commit dacoity. The learned Counsel stated 
that the evidence which related to this 
transaction was relevant solely for the 


mitting dacoity and had there made pre- 
parations for committing that offence. This 
explanation is fully borne out by the actual 
charges framed against the accused, but 
we must confess to a feeling of surprise 
that the most criminal act alleged to have 
been committed by Banta Singh and his 
party on the night in question should have 
been regarded by the prosecution as a mere 
passing incident, relevant only as a piece 
of evidence to prove that the different 
accused persons were actually in each other’s 
company on that night. In point of fact 
it would not have been very valuable for 
the purposes of the charges as framed, as 
it might well be that persons who had not 
been present at Banta Singh’s hut joined 
the party later on when proceeding towards 
Sura Nassi Station. The transaction con- 
nected with the attempt to break the railway 
line and to eufc the telegraph wires was 
thus entirely independent of the offences 
charged against the accused and in respect 
of that transaction f which was punishable 
under .section 126 of the Indian Railways 
Act, lh90, with a maximum sentence of 
transportation for life) the accused have 
not been tried. The sole question then for 
our ^ consideration is, whether there is 
sufficient evidence on the record to prove 
that the convicts and the acquitted 
persons, or any of them, assembled at 
Banta Singh s hut for the purpose of 
committing dacoity (section 402, Indian 
Penal Code) or made preparations for 
committing dacoity (section 399, Indian 
Feral Code). Upon the view that we take 
of the case as thus stated it is unnecessary 
for us to differentiate between the appeals 
filed by the convicts and the appeal pre^ 
ferred by the Local Government under 
section 4.7, Criminal Procedure Code, but 
in order to avoid misapprehension we 
must here state that we unhesitatingly accept 
the principles laid down by two Division 
Benches of this Court in Deputy Supevintendeyit 
v. Amtdya Charan Awan (1) and Eynperor 
V. Bishen Singh and that in any event 


purpose of corroborating the approver’s 
statement that the various accuspd were 
together on the night when, according to 
the prosecuKon, they had assembled at 
^anta Singh s hut for the purpose of com- 


(1) 22 Ind. Cus. 736; 18 C. W. X. 666; 15 Cr. L. 
160. 

(2) 22 Ind Cas. 987: 15 Cr. L. J. 203: 125 P 
1914; 27 P. W. R, 1914, Cr. 
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we could not have accepted the appeal by 
the Local Government. The Magistrate has 
fully and carefully considered the case as 
a whole and in particular against each 
individual accused person, and has given very 
reasonable grounds for his conclusions in 
each instance. Possibly (had we convicted 
at all) we might ourselves have taken a 
different view as regards a particular in- 
dividual’s complicity in the alleged crime, 
though we do not say that we should have 
done so. But as pointed out in the autho- 
rities cited, that in itself would not justify 
us in setting aside the findings of a Magis- 
trate who had the great advantage, not pos- 
sessed by us, of hearing the evidence and of 
seeing the witnesses, and in a very recent 
case the High Court of Calcutta held that 
it was no ground for setting aside an 
acquittal that it was based at most on a 
doubtful weighing of facts [Empeior v. Chat- 
tar Singh (3)]. 

We need not, however, pursue this subject 
further, as we are satisfied that there is 
no sufficient proof against any of the accused 
persons of the offences for which they were 
tried. 

The approver, Sundar Singh, deposes 
that he, the three absconders (of whom 
one, Banta Singh, has we are informed 
since been hanged) and the accused persons 
met at Banta Singh’s hut; that Jora (one 
of the absconders) at first suggested the 
burgling of a Pleader’s house at 
Massania; that Banta Singh objected that 
the village was too far off; that Jora then 
suggested a Brahmins house at Manzn Bal, 
but Dalip Singh pointed out that it w'as 
a big village of J(its\ that Koor Singh sug- 
gested looting the thaua and kila at 
Kartarpur, but Jora pointed out that they 
had only two pistols among them whereas 
there would l)e many rifies at the thatm and 
kiln] that Jora then proposed a dacoity at 
Mnuza Naugajah; that Amur Singh (one of 
the accused) was- .sent to reconnoitre and 
returned shortly afterwards with the news 
that tlie villagers were all awake and that 
“it was not a proper place to Inot." After 
this the idea of dacoity was abandoned and 
the party started off towards the railway 

(3) 7 P. It. leoi Cr.; 1 Cr. L. J. 781: U7 P. 1,. It. 
1904. 


line. The prosecution rely upon this story 
as told by the approver for the foundation 
of the charges against the accused persons, 
and urge that ‘it establishes the fact that 
they all assembled at Banta Singh’s hut 
for the purpose of committing dacoity and 
that they made preparations for that 
purpose. As at present advised, but without 
giving any. definite decision on the point, 
we are inclined to hold that even if we 
accept the approver’s story no offence under 
section 399 or section 402, Indian Penal 
Code, is thereby disclosed, inasmuch as there 
is no evidence that the accused persons 
assembled for the purpose of committing a 
dacoity or made preparations for committing 
a dacoity. The utmost that could be urged 
against them (assuming that their know- 
ledge of the objects of the meeting went 
even so far) was that they met in order to 
discuss the possibility of committing a 
dacoity. As observed by Goar in his com- 
mentary upon section 402, Indian Penal 
Code, an assemblage of five or more persons 
for the purpose of concerting plans for a 
dacoity yet remote or contingent is not 
within the meaning of that section, which 
postulates a determination to commit a 
dacoity. But he this as it may, and we 
leave the question open, the fact remains 
that apart from the evidence of the approver, 
there is upon the record before us nothing 
to prove that the persons assembled in Banta 
Singh’s hut discussed the question of dacoity, 
except a somewhat bald statement in the 
so-called confession of the convict Kartar 
Singh. He states that when about 18 or 
20 had assembled in the hut, Banta Singh 
sent a man, whom I do not know, to Naugajah 
...(Banta Singh and Rur Singh) wanted to 
commit a dacoity at Naugajah and, there- 
fore, tliey sent the man there to get some 
information as to whether the people were 
asleep or awake. That man came back 
from Naugajah within lialf an hour and 
said the people were alert. Banta Singh 
and Rur Singh did not consult us for going 
to Naugajah.” 

This is the sole piece of evidence which 
can be .‘^aid to corroborate in any way the 
elalioiate story told by the approver as 
to the discussion that took place in Banta 
Singh's hut, and even here we find 
Kartar Singh explicitly stating that the idea 
of dacoity emanated only from Banta Singh 
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and Rur Singh and that no one else was 
consulted on the sabjecfc. This lack of 
corroboration is all the more remarkable 
when we find other accused persons coming 
forward, at an early stage of the investiga- 
tion, to confess that they took part, will- 
ingly or unwillingly, in the attempt to 
break the railway line. In none of these 
confessions ’ is there any mention of the 

discussion about dacoities at Banta Singh’s 
hut. 

r We are not prepared to say that in ho 
case should an approver’s evidence be rejected 
as regards a particular incident simply 
because on that one point it happens to 
be uncorroborated, nor do we accept the 
contention that in every case, regardless of 
all other facts and considerations, an appro- 
ver s evidence must be thrown aside as 
worthless unless it is corroborated by 
independent evidence of a trustworthy 
character. The question of the value to be 
attached to the statements of an accom- 
plice or approver must be decided in every 
case upon the particular and peculiar 
circumstances of that case. In the present 
instance, however, we find it impossible to 
accept Sundar Singh’s evidence as sufficient 
basis for convicting the accused persons, even 
though that evidence is to some extent cor- 
roborated in one detail by Kartar Singh’s 
retracted confession. The facts in respect 
of whicli corroboration is in this case 
naturally to be expected are the 
essential facts upon which the charges 
are based. Did the accused persons 
assemble at Banta Singh’s hut for the purpose 
of committing^ a dacoityi' Did they there 
discuss the various proposals of which Sundar 
Singh speaks? And did they there make 
preparations for committing a dacoity? 
Sundar Singh alleges that they did, and 
Kartar feingh, in his retracted confession, 
so far corroborates him that he admits that 
Banta Singh and Rur Singh (two absconders) 
wanted to commit a dacoity, but he adds 
that no one else present was consulted as to 
that. On the other hand, Buta, Ishar, 
Thakar Singh, Gopal Singh, Santa lamhar- 
dar and Santu Ckamar in their confessions 
make no reference whatever to this part of 
the approver’s story and this omission is 
significant when we remember that the 
a-pprover himself made no reference to the 


occurrence when he first made his statement 
to the Police on the 3rd February 1915, and 
that the proceedings in Banta Singh’s hut 
were, for the purposes of the present charges, 
by far the most important incidents that 
occurred on the night of the 25th January. 
Assuming that the persons who made confes- 
sions did so voluntarily and with a desire 
to tell the truth, we would naturally expect, 
if they had assembled to commit a dacoity, 
that they would have stated that they met 
for that purpose and that it was only when 
the idea of a dacoity had to be given up as 
hopeless, that the suggestion was made that 
the railway line should be broken in order 

to injure and trouble Government”. 

We have it in evidence that Banta Singh 
had made himself somewhat notorious in 
Mauza Sangwal by his seditious “lectures” 
and we know that the party, finally at all 
events, decided do do something not for the 
purpose of robbery or gain to themselves 
but rather to cause loss and trouble 
to Government. It is, therefore, quite possible 
that the accused persons met at Banta Singh’s 
hut not with any idea of committing dacoity 
but of listening to any suggestions that he 
might have to make of “troubling” Govern- 
ment, and that Sundar Singh’s statement 
that in the first instance dacoities were 
discussed is merely a piece of elaborate 
embroidery. And even if we are to accept 
Kartar^ Singh’s statement in his retracted 
confession, the utmost that can be said 
is that Banta Singh and Rur Singh 
were anxious to commit a dacoity and 
sent a man to find out whether Naugajali 
might safely be plundered, no otJier 
persons present in the hut being consulted 
on the subject. This statement certainly 
dees not prove that the accused persons were 
met together with the object of committing 
dacoity or that they made preparations Ifor 
committing that offence. 

In the circumstances we must liold that 
the offences charged have not been proved 
against any of the accused persons and we 
accordingly accept the appeals of the 
convicts and acquit them. The appeal 

of the Local Government is necessarily re- 
jected. 

Dhiana, one of the convicts has net 
appealed, but the record is before us, and 
under the provisions of section 139, Crimi- 
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nal Procedure Code, we set aside his convic- 
tion and acquit him also. 

In conclusion we would point cot that 
the transaction connected with the attempt 
to break the railway line and to cut the 
telegraph wires is entirely distinct from the 
acts alleged to constitute the offences 
charged in the case now before us against 
the accused persons, and that our judg- 
ment is in no way concerned with the 
guilt or innocence of the accused persons, 
or any of them, in respect of that transac- 
tion. 

Convictions set aside. 


ALLAHAIUI) HIGH COURT. 
Ckjaiinal AfpEAL No. 57 OF 1916, 
January 31, 1916. 

Present: iJr. Justice Piggott and 
Mr. Justice Walsh. 

ANANDI- Appellant 

versus 

EMPUROR— Opposite Party. 

Penal Co<k ulef Xli' IPfiO), t‘. 302 — Murdei ' — 
fo he cst(ibli.<licd heyvnd doubt— Murder hij 
pomniny— Proof— Convidion. 

]n a murder cases Court has tube satisHed not 
of tlie prolabilin'cs but of the certainty beyond 
any reasonable doubt that the accused is guilty, [p. 
8-il, col. ).] 

Ill a rase of murder by poisouing with arsenic it 
was not shown that the accused had arsenic in her 
possession or that she gave anything to eat tn the 
deceased; 

Held, that tlic conviction for murder could not be 
inaintuiued. [p. S'Jl, col. 1.] 

Criminal appeal against an order of the 
Sessions Judge of Kainaun, dated the 5th 
Jai.uuiy 1916. 

^ Mr. M. L. Aijaruala^ for the Appellant. 

The Cover i.iLciit Advi cate, lir the Crown. 

JIDCMENT. 

Wai.sh, J.- lliis is an appeal ly an 
uccui^fd who has Luen ei'iivicUd ( f minder 
and sentenced to death. 'Ihe ease is a 
typical (lie of a chaige of.'-ecict loisr iiing 
\^tlich is sought to he eslallishtd again.^t 
accu.Hd rti.''Oii hy a chiiiii of ciicnji.sluncts, 
and it is i i.e ui.douhudly td'gJa\o Mi.''].icicui 
against sdi e ( j e aid ( 1 a ceitam i.mt not ^ f 

sis^icit II, if not giave sus] icicn, liLau.st tlie 

ftccus(d. (Ill the whole we liave cinic to 
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the conclusion that the conviction cannot be 
supported. The learned Judge who tried 
the case has delivered an elaborate, very 
pains taking and admirably clear judgment. 
It is such an admirable composition that 
it seems almost sacrilege to tamper with it. 
In its arrangement, its careful and minute 
analysis of the evidence and in the fact 
that it goes from time to time into all 
points of doubt and difficulty as also the 
affirmative points which arise in favour of the 
defence, the judgment could, in our opinion, 
be hardly improved upon. It is only in 
respect of certain inferences which the 
learned Judge draws at the end of his 
judgment for the purpose of supplying 
certain gaps in the case for the prosecution 
that we feel bound to differ from him. Now 
three issues are set out by him at page 41 
of the printed book: (1) What was the 
cause of the child's death; (2) Had the 
accused any motive for committing the 
murder and (3). Can it be considered proved 


beyond reasonable doubt having regard to 
the events of the afternoon of the 16th of 
April that she committed the murder ? As 
to the first issue, he finds that the child 
died from arsenic poisoning. The main 
controversy on this topic was whe her the 
cause of death was arsenic or cholera; but 
apart from the question of cholera there 
was also a controversy whether there was 
arsenic at all. Taking the view :ve do, it is 
unnecessary to deal with this issue in detail. 
It is sufficient to say that the question is one 
of doubt and difficulty, that the medical 
evidence was contiicting and that the Judge 
arrived at his final conclusion on this issue 
by adopting in great measure the theory 
of an expert who contradicted the eye 
witnesses and two other medical experts, who 
either attended the child before death or 
subsequently examined the body. There 
are two matters to which it is perhaps 
de.'^iinble to diaw attention. Jt is quite 
cltar tltat in the pn cess of the preparation 
cf the H'^seciition ca.'-e three bottles had 
l:ten disccveifd and were sent to the 

Clitmical Exan;ii.er for purposes of analysis. 

It waspresstd ujon us very strongly by 
C(ui;sel for lie accused that the mistake 
whuli wa.-^ node with legaid to these bottles 
was i .'(lit. us mistake Ejecting the evidence 
for tlio ].u>ecution. That a mistake was 
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made there is no dnnbfc and I shall refer to 
it in a moment. To our mind it does not 
affect the case for the prosecution, because 
no matter whether the contents of the 
bottles were harmless, the vomit of the 
child which was alleged to contain arsenic 
did contain the same. The mistake that 
was made was in describing the bottles as 
containing vomit when in fact they did not 
do so. It seems to us a pity that the 
Chemical Examiner, on receipt of these 
bottles and on discovering that they did not 
contain vomit as described, did not at once 
communicate with the persons from whom 
he received them pointing out that they 
did not answer the description. It is more 
the pity in this instance, because by his 
report the Chemical Examiner drew atten- 
tion to the fact that no chemical test for 
aconite, which was one of the poisons he 
was considering, was available when a 
substance was mixed with the vomit. He 
himself says that he knew that the bottles 
did not contain vomit. Under these cir- 
cumstances it was his duty either to return 
the contents for correct description or 
before analysis to communicate with the 
authorities with a view to have the descrip- 
tion corrected. We have drawn attention 
to this matter with the view that this 
example may not be followed in similar 
cases on any future occasion. The other 
point with regard to the medical evidence 
is this. Speaking for myself with some 
experience of investigation of poisoning 
oases, I am astonished to find a total 
absence either from the report of the Chemi- 
cal Examiner or from the medical evidence 
of any reference to the quantity of arsenic. 
Scientific precision may be and probably is 
impossible; but approximate exactitude can 
be reached. It is the invariable practice 
in a case of such importance — and if one 
case can be treated as more important than 
another it is a case of life and death — to 
state as precisely as possible in figures the 
amount of arsenic discovered in each subject 
submitted to analysis, and in the medical 
evidence at the trial to lay before the 
Tribunal such materials as exist tending to 
show what quantity constitutes a fatal dose 
or what number or quantity repeated in 
different doses may becon e fatal in persons 
of different constitutions and different ages 


and in the present case a child of two and 
half years. All we can say is that there is a 
total absence of any evidence of either kind 
in this case and we think as a matter of 
principle the attention of those who are 
responsible for the preparation of the 
case for the prosecution in such charges 
should be directed to this as soon as 
possible. 

Turning now to the second issue, in our 
view the evidence was sufficient to establish 
malice on the part of the accused and even 
motive for murder. It is on the third 
issue that the case for the prosecution 
breaks down.' It is admitted that no 
arsenic of any sort or kind and no attempt 
to possess herself of arsenic has been 
traced to the accused. Further, there is no 
evidence that at any material time the 
accused gave the deceased anything to 
eat or that their course of life was such that 
in the ordinary sequence of events she was 
likely to give the child something to eat. 
It is, of course, impossible to lay down as a 
matter of law that in a poisoning case either 
of these things must necessarily be proved. 
In my experience it is certainly extremely 
rare to find a conviction in which both of 
them were not proved. Still it may well be 
that mere possession of arsenic by the 
accused, even without anything tending to 
show that she gave anything to eat to the 
deceased, might be sufficient; or on the other 
hand if she had recently fed the child with- 
out it being shown that arsenic was in 
her possession, that may also be sufficient. 
But to our mind the absence of both the 
circumstances from the evidence is really 
vital. The learned Judge got over the 
difficulty in the first case, namely, the absence 
of proof that the accused had arsenic by 
saying thus:— “l do not believe that she 
could not have got some if she wanted it.” 
Ihat is applicable practically to everybody. 
It is no more applicable to the accused 
than it is to any body else. It is tanta- 
mount to .cay “assuming tliat she is guilty, 
in the absence of anytliing to the contiary 
there is nothing to show that she could 
not have obtained ar.cenic.” In a criminal 
case it seems superfluous to add that the 
onus is on the prosecution. That onus is 
not discharged if it was seeking to prove 
that she was in possession of arsenic by 
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showing that she had a motive to get it. 
He gets over the second difficulty by a some- 
what similar effort of imagination. The 
point m the case with regard to this, namely, 
as to what the child did before its death 
turns upon what happened between the 
time when the child was left in the house 
with the chain at the door by the father 
and somewhere about 5 o’clock when it was 
taken ill. The evidence about those two 
hours is a little obscure but substantially it 
is this: — The child was in the house where 
the accused and the child’s mother both were 
and at some time or another it may have 
got outside. At the same time the mother 
was outside the verandah and at some time 
the child was in the company of and alone 
with the accused. The defence had endea- 
voured to show that the child was outside 
the house and in coming into contact with 
other persons obviously it might have 
received some deleterious thing from the 
other persons. The learned Judge rejected 
that evidence and then held that even if 
their evidence were accepted, there is notliing 
to show that the child might not have run 
into the house at 4 o'clock where he was 
given something to eat by the accused. 8o 
that on these two vital questions he arrives at 
a final decision by sayingthat there is nothing 
to show that she might nut have arsenic in her 
possession and that there is nothing to show 
that the deceased might not have been 
given something to eat by tlie accused. In 
my view that form of finding is a form of find- 
ing which is not unlikely to occur from time 
to time in a Tribunal which at the same time 
is a Judge of law and a Judge of fact. Every- 
body performing a judicial function lias 
carefully to guard himself against lieing in- 
sidiously prejudiced against an accused person 

because an attempt on the part of the latter 
to prove something unnecessary, but bene- 
ficial when successfully proved, breaks down. 

It formed for a hmg time in England one 
of tlie chief objections to a great remedial 
measure which became law In IDOt' omibling 
the accused persons to give evidence on their 
behalf, Jt has been ui’ged over and over 
Bgaiii by experts in criminal law that if an 
accused person goes into the witness box und 
states too much uc states something wliicli 
can clearly be proved to be untrue, tlieie is a 
danger tliatboth the prooecution and the Jiny 


might be diverted from the real point which 
the prosecution has to establish, because of 
assuming things against the defence as the 
defence has broken down on some 
unnecessary point, and this is just what the 
learned Judge seems to have done in this 
case. Not content to rest upon the absence 
of proof that the child had anything to eat 
from the accused, the defence tried to prove 
that there were persons about who might 
have given the child something to eat, 
In the opinion of the learned Judge they 
failed in this and it seems to him that their 
failure has lent an additional weight to the 
case for the prosecution. In my opinion it 
does nothing of the kind. 

I want to point out, and 1 think it is 
desirable to point out in this matter, that the 
gap in the case for the prosecution is not a 
technical gap but a real and substantial gap. 
The case for the prosecution is that the 
child must have been given something to eat 
at 4 o’clock afternoon by the accused contain- 
ing arsenic. The case for the prosecution is 
that the relations between the child’s mother 
and the accused were unfriendly and that the 
child was discouraged from having communi- 
cation with the accused as far as possible. 
The three persons, namely, the child, its 
mother and the accused were together for an 
hour or .so in a small place and it is hard to 
believe the theory that the accused gave food 
to the deceased surreptitiously, secretly and 
wickedly. It would be absurd to suppose 
that she attempted to do it by force. If she 
had attempted force, of course, the child would 
have cried out and its mother’s attention 
would have been drawn. It could not have 
been done by persuasion with arsenic in 
crude form. The child might conceivably be 
given arsenic in crude form up to a certain 
point, but the moment the child would come 
to realize its taste it must refuse to take it. It 
must, therefore, be in our opinion that the 
arsenic, if it was given at all, was given in 
some cake or sweet or in some form in some 
lliiid. The hypothesi.s is that the little child 
of years, who Avas somewhat hale and 
hearty that afternoon, was given a cake or 
liquid or sweet to eat and that it was given 
insidiously, i?ut only without the mother 
seeing ibis but also without the child saying 
anyiliii.g to the mother. To our mind it is in 
i! i io.'/nv't degree impivbablo, in view of the 


/'s 


« 


Vol.XXXIli INDIAN 

ABDUL AZIZ V. EMPKROR. 

{ 

relations on which the parties were, that the 
child could have eaten anything given by the 
accused without the mother being acquaint- 
ed of the circumstance under which it was 
given. The learned Sessions Judge never 
entered into the discussion how it was given 
and how it could have been given without the 
mother’s knowing about it, and he found 
that something was given to the child by the 
accused because there was nothing to prevent 
her from doing so. In my view the case can- 
not be better stated than it was stated by the 
Committing Magistrate when he was com- 
mitting the accused for trial. He says that 
it can safely be said that there is very great 
probability of the accused giving arsenic to 
the boy and thus causing his death. The 
evidence is wholly circumstantial and perhaps 
not very strong.” But a Tribunal in a case of 
murder has to be satisfied not of the pro- 
bability but of the certainty beyond any 
reasonable doubt, that is to say, doubt 
which would operate on the mind of 
a reasonable man; certainly it has 

to be satisfied beyond any reasonable doubt 
that the accused is guilty. As it has not* 
been shown that the accused had arsenic in 
her possession or that she gave anything 
to eat to the child, one cannot say that 
there is no room for doubt in this case. For 
these reasons I hold that the conviction 
should be quashed and the accused be 
released. 

PiGGOTT, J.— I concur. 

By the Court.— The conviction of Musam- 
mat Anandi and the sentence of death passed 
under section 302, Indian Penal Code, are 
set aside and she is directed to be forthwith 
released. 

Conviction set aside. 


PUNJAB CHIEF COURT, 
Cbihinal Revision Petition No. 1226 op 1915. 

January 21, 1916. 

Present: — Mr. Justice Shadi Lai. 
ABDUL AZIZ-Petitioner 

versus 

EMPEROR — Respondent. 

Punjab Municipal Ad fill of 1910, 114, 221— 

Noiice to dcmolit^h huildimj or execute 
repairs— Absence cf rpecif.caiion-'lllcrjaliii,-’-Reiisicn. 


OASES. S4l 


A notioG unilcr section 114 of the Punjab Municipal 
Act must specify the portion of the building which in 
the opinion of the Committee is in a dangerous con- 
dition and should also mention the nature of the 
repairs required to be made. [p. 842, col. 1.] 

Where, therefore, a Municipal Committee served 
a notice under section 114 of the Municipal Acton 
the petitioner mentioning the building and calling 
upon him to remove it or execute “sufficient” repairs 
to such ])ortion of the building as was in a ruinous 
or dangerous condition and tlie petitioner was con- 
victed for disobedience of such notice: 

Held, (Ij that the notice did not comply with 
the requirements of law; [p. 842, col. 1.] 

(2) that the Chief Court could interfere on revision 
w’itli tlie conviction whicli was bad in law. [p. 842, 
col. 1.] 

Pirthi Sinrjh v. Emperor, 22 lud, Cas. 767; 2 P, W. 
R. 19 4 Cr.; 15 Cr. L. J. 191; 5 P. L. R. 1914; 
Emperor v. Qadir Bakhsh, 13 Ind. Cas. 209; 56 P. L. R. 
1912; 9 P. W. R. 1912 Cr.; 13 Cr. L. J. 17; 3 P.R. 
1912 Gr., folloived. 

Petition for revision, under section 439 
of the Criminal Procedure Code, of the 
order of the Additional District Magistrate, 
Delhi, dated the 15th June 1915, affirm- 
ing that of the Magistrate, First Class, Delhi, 
dated the 18th March 1915, sentencing the 
petitioner to pay a fine of Rs. 50. 

Rai Sahib Lala Moci Sagar^ for the Peti- 
tioner. 

Mr. Herbert (Assistant Legal Remem- 
brancer), for the Respondent. 

JUDGMENT. — The petitioner has been 
convicted, under section 219 of the Punjab 
Municipal Act, III of 191 -, for disobedience 
of a written notice issued to him under 
section 114, and has been sentenced to a 
fine of rupees 50. Now the legality of the 
conviction depends upon the determination 
of^ the question whether the notice com- 
plied with tlie requirements of law. Sec- 
tion 114 authorizes the Municipal Com- 
mittee to require the owner of a building 
in a dangerous state either to remove the 
.same, or to cause such repairs to be made 
to it as the Committee may consider ne- 
cessary for the public safety. The notice 
after mentioning the building calls upon 
the petitioner to remove it or execute 
sufficient” repairs to such portion of the 
building as is in a ruinous or dangerous 
condition. Now two objections are taken 
to the validity of this notice. In the first 
place, it is urged that it does not .specify 
the portion cf the building, which, in the 
opinion of the Committee, is in a dangerous 
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■ c.'indition, and secondly, the nature of the 
repairs required to be made lias not been 

' mentioned therein. 

■ In my opinion, these objections are valid. 
The judgment of the learned Chief .Judge 

'in Pirtki Pingh V. Emperor (1) is, 

, inter alia, an authority for the vievv tiiat 

'the portion of the building, which in the 
opinion of the Municipal Committee is 
dangerous, should be specified. In regar 
to the xrond point, the ruling in Emperor 
V. Qadir Bakhh (2) is on all fours with 
the present case. It is true that that 

judgment deals with the prosecution under 
the Cantonment Code, but section 94 of 
the Code is in pari materia with section 

. 114 of the Municipal Act. Both the Acts 

■ use the words “such repairs” as the Com- 
mittee may consider “necessary” and it 
will be observed that the notice in that 

,■ case, which directed the owner to repair or 
demolish the Imuse, was held to be bad. 

In fact, the learned Counsel for the 
Crown frankly admits that the notice in 
question does not comply with the terms of 
the section, but he contends tliat as the 

- Magistrate has convicted the petitioner, 
this Court should refuse to interfere on 
revision. This contention J am unable to 
accept. It is clear that the notice is tiie 
foundation of the conviction, and when the 

: notice is bad in law, the conviction must 

fail. 

- Accordingly I accept the application for 
revision, and set aside the conviction and 
sentence. The tine, if paid, shall be refund- 
ed to the petitioner. 

Revision allowed. 


(1) 22Iiid. Ca8.7»*7; SP.L.H. PJU; 

lOUCr.; loCr L. J. lUl. 

(2) 13 Iiul. Cas.-JOt): 3 l‘. U. 1912 Cr.; 
)912; 9 P. W. 11. .912 Cl-.; 13 Cr. L. J. 17. 


2 P. W. K. 
00 P. li. K. 
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CALCL'TTA HIGH COURT. 

Criminal Reference No. 248 of 1915. 
January 21, 1916. 

Present:— Ju>tice Cliitty and 
Mr. Justice Walmsley. 
JtemmaUlUTESARi-CoMFLAiNANT 

versus 

NAND KUMAR SINGH— Accused. 

Crimitud Pi’ocedure Code {Act To/ 1898), 5 . 488— 
Vnintenance jor illegitiin'ite child, application for, 
dismissal vj-Order, jf fnal-Magistrate, jurisdiction 

of to entertain another apphcatton. 

A Magistrate's order dismissing au application for 
maintenance under section 488 of the Criminal 
Procedure Code, is a final order so far as his 
rourt is concerned and he has no juri^-diction to 
entertain a second application on the same facts. 

[p SiS,co\. 1.] 

FACTS material to the report will appear 
from the following extracts from the letter 
of reference of the Sessions Judge of 

Sarang:— 

“The facts of the case are, that on cth 
October 1914: Musammat Mutesari made 
an application to the Sub-Uivisional Officer 
of Sewan under section 4Si?, Criminal Pro- 
cedure Code, against Nand Kumar Singh 
for maintenance of lier ille::itimate child 
of wliom she alleged that Xanda Kumar 
Singh was the father. After evidence was 
taken on both sides the Magistrate passed 
an order on tlie 12th of January 1915 to the 
following effect : — 

‘Arguments heard * * * * Accused 

has one witness only ****** 

Applicant lives or lived next door to Nand 

Kumar * * * Nand Kumar is her 

husband's elder brotiier. The defence is 

that she is of bad character and was turned 

out on that account two years ago. It is 

also pointed out that Nanda Kumar has 

a wife ami children ami is fifty years of 

age * * ^ Taking all the 

facts into consideration I am unable to 

award maintenance to the applicant on the 

evidence produced. The evidence is slender 

and the accused can hardly be said to have 

been the mn>t likely person for the father. 

The cause is. tlieretore, accepted unlessfnrtber 

* 

evidence .'should turn up.' 

Suh.-eiiueiitly on the T-th July 1915 Afd- 

smi.tinif Mult.-ari Hlfd a fresh application 
befoie tlie »Sul>-nivi>it'nal Officer of 8ewau 
umiei' siction 4^^ against Nand Kumar 
Singh for maintenance of the same illegiti- 

male child. The learned Sub-Divisional 
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Officer after taking further evidence passed 
an order on the ,30tli September 1915, 
directing Nanda Kumar to pay Rs. 9 a. 
month maintenance under section 48S, 
Criminal Procedure Code, with effect 
from the date of the original application, 
* In my opinion this order is illegal, be- 
cause the learned Sub-Divisional Officer had 
in effect dismissed the previous application 
by his order dated 12th January 1915. 
(Mentioned above.) Thus he had no power 
to revive the application upon the same 
alleged facts. 

The learned Sub-Divisional Officer in his 
explanation says that he had not disposed of 
the original application and had not come to 
a definite finding. 

However, the law does not intend that 
an application of this kind should be kept 
hanging over a person’s head for months 
in the hope of further evidence turning 
up. 

Thus I am of opinion that the 
Magistrate's order of the 12th January 1915 
must be held to be a final order and hence 
his subsequent order of 30th September 
1915 is illegal, as he had no power to re- 
vive the original application. 

For the above reasons I recommend that 
the order of the learned Sub-Divisional 
Officer be set aside.” 

Dr. Dwarkanath Mtrterand Babus Manindra- 
nath Baneri^e and Baikuntha Nath Mitterf for 
the Accused. 

JUDGMENT. — We accept the reference 

for the reasons given by the learned 
Sessions. Judge and set aside the order 
for maintenance dated 30th September 1915. 
We may refer in this connection to the 
cases of Musamniat JanioH v. Gadalo 
Kamar (l) and Laraifi v. Ravi Dial 
(2). In our opinion, the order of 
the Sub-Divisional Magistrate of 12th 
January 1915 dismissing Musamviat Mu- 
tesari’s application for maintenance was a 
final order so far as the Magistrate’s Court 
was concerned. 

Reference accepted. 

(1) 1C. L. R. 89. 

(2} 5 A. 224. 




PUNJAB CHIEF COURT. 


Criminal Appeal No. 757 of 1915,' 
November 19, 1915. 

Present: — Mr. Justice Rattigan. 
WARYAM SINGH ano other.s- Convicts 

Appellants 


versus 


EMPEROR— Prosecotok — Respondent. 

Appyiiver — Currohomtionf nature oJ^Preparafion 
to commit dacoity— Evidence of preaching sedition, 
relevancy of Penal Code {Act XLV of 1860^), ss. 399, 
m~Evidence Act ([ of mi'ij, s. 1 14 fh) 

There should be direct and material corrohorafioa 
of the statement of an approver who is of very bad 
.character, [p. 845, col. 

Where the charge is that the approver atid 
his companions made preparations to commit dacoity 
and actually assembled together at various places 
for that purpose, tijo evidence that they preached 
sedition and excited the populace to mutiny does in 
no way corroborate his statement, though their doing 
so was also illegal, [p. 845. col. 

Tlie evidence tending to show t 
or some of them were seen in the company of the 
approver at or in the vicinity of the places at which, 
he says, daeoitics were to be committed, is ngt 


lat the co-accused 


sufficient corroboration of his statement, [p. 845, 
col. l.J 

Appeal from 'he order of the Magistrate 
1st Class, Ferozepore, exercising enhanced 
powers under section 30, Criminal Procedure 
Code, dated the l-^ih July 1915, convicting 


the appellants 

Mr. Nand Lai, for the Appellants. 

The Assistant Legal Remembrancer, for 
the Respondent. 


JUDGMENT. — The appellants in this 
appeal which was preferred through Mr. 
Nand Lai, Advocate, are(l/ Waryam Singh 
SOD of Bhag Singh, Jat of Math Bhaik in 
the Gujranwala District, aged 30; 2) Ibhar 

Singh, Jat of Boionwala, Zira Tahsi], Feroze- 
pup Di.strict, aged 23; (3) Kartar Singh, 
Jat Motola, Ludhiana District, aged 28 ; (4) 
Sardara, Ju^ of Sioghanwala, Moga Tahsil, 
District Ferozepur, aged 30; (5) Waryam 
Singh son of Narairi Singh, Jat of 
Bhikhi, Patiala State, aged 28. 

In Criminal Appeal No. 840 of 1915 which 
was presented through the jail authorities, 
and is connected with the same transaction, 
the appellant is Bachan Singh, a Jat of 
haiiza Bhikhi in the Patiala State, aged 24. 

All these appellants have been convicted 
under sections 399 and 402, Indian Penal 
Code, by Shabzada Sultan A.sad Jan, 
Magistrate, 1st Class, exercising powers 
under section 30, Criminal Procedure 
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Code, and have been sentenced each to 
seven years’ rigorous imprisonment with the 
exception of Kartar Singh, who has been 
sentenced to three years’ rigorous imprison- 
ment. In this judgment I shall deal with all 
the appeals. 

The charge upon which the appellants 
were tried and convicted is to the effect that 
from the 14th to the 27th November (pre- 
sumably though this is nnt stated) 1914, 
they formed into a gang of more than five 
persons to commit dacoity and did make 
preparation to commit dacoity naturally at 
Singhanwala, Gidarbah and other places” 
and thereby committed an offence punishable 
under sections 399, 402 of the Indian Penal 
Code. 

The trial began on the 17th June 1915; 
the defence closed on the 5th July and 
judgment was delivered on the 10th July 
1915. The record is extremely bulky, no 
less than 80 witnesses having been produced 
on behalf of the prosecution alone, but as 
admitted by the learned Assistant Legal 
Kemembrancer, who appeared to support 
the convictions, the whole case practically 
depends on the evidence of the approver, 
Jaw'ala Singh (P. \Y. No. 74). This witness 
has given evidence at great length and for 
the purposes of the present case the greater 
part of hivS evidence is wholly irrelevant 
and does not in any way concern the charge 
upon which the appellants were tried. 
Jawala Singh is admittedly a person of 
the worst possible cliaracter and had 

suffered seven years’ rigorous imprisonment 
for dacoity prior to his departure for 
Shanghai. At that place he came into 
contact witli variou.s sedition-mongers such 
as Gurdit Singh, Harnam Singli, Wir Singli 
and Nadhan Singh and eventually formed 
one of a company of about SO persons who 
returned to India wdtli Nadhan Singh, with 
the object of preaching sedition and exciting 
mutiny. 

Among his co-p issengers, lie tells us— bat 
there is no corroboration of his statement— , 
were two of the present appellants, Jshar 
Singh and Waryam Singh son of llliag 
Singh. Nadhan Singh's party landed at 
Columbo and thence proceeded to .Madras 
where they separated, some going to 
Hyderabad Deccan, others (including lln* 


approver) to Delhi. Thereafter the approver 
appears to have wandered about from 
place to place, talking sedition to various 
persons such as Dewa Singh (P. W. No. 31) 
and endeavouring to heat up recruits. The 
Police appear to have had their suspicions 
aroused about his intentions and he was, 
therefore, constantly on the move. He 
managed, however, to attend the meeting 
convened by Nadhan Singh for the 8th 
November at Moga. Nothing definite was 
done at this meeting and Nadhan Singh 
ordered the members to disperse and to 
meet him later on at a time and place to 
be subsequently fixed. After this the 
approver once again wandered about in an 
aimless fashion until a second meeting was 
held at Mehna. This too proved abortive 
and those present, being obviously tired of 
doing nothing, begged Nadhan Singh to fix 
a pukka date for the great gathering and not 
to continue the policy of adjourning meet- 
ings. They further asked his permission to 
commit dacoities in the meantime. Nadhan 
Singh appears to have been reluctant to 
grant this permission, but eventually told 
them that they must not commit dacoities 
on the public, though there was no objec- 
tion to tiieir looting Government treasuries 
and armouries, and robbing the Police of 
their rifles. The approver adds that Nadhan 
Singh suggested that it would be a good 
thing if tliey robbed the Police Station at 
Gidarbah of its rifles. 

Up to this time it is clear from the 
evidence of the approver that the main 
‘object which he and his friends had in view 
was to excite a rebellion and that it was 
only after this meeting at Mehna that the 
suggestion was seriously propounded that 
dacoities should be resorted to iu order to 
relieve them of I make this remark 

in this connection, because it is a point upon 
which tile prosecution lay stress tliat the 
appellants were seen at various places in 
company with t)ie approver, Nadhan Singh 
and other notorious persons. The approver 
alleges tliat appellants, liimself and others 
were present on those occislons and at tliose 
places in order to commit dacoity, and in 
the ordinary course of tilings if these 
persons had previously been associated for 
no other purpose, it would be an argument 
of S'Muo weight in suppu’t of. tlio prosecu- 
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tion that they were actually proved to be 
together in a band at places where (accord- 
ing to the approver) dacoities were to be 
committed. But it seems to me that this 
argument loses weight and that the so- 
called corroboration of the approver’s story 
is really no corroboration at all, when we 
remember that the appellants are all 
returned emigrants and that admittedly they 
were, at all events originally, associated for 
the purpose of preaching sedition and excit- 
ing the populace to mutiny. This, no 
doubt, was a criminal object and as such 
punishable under the provisions of Act VIII 
of 1913, which have added sections to the 
Indian Penal Code making criminal conspi- 
racy an offence. But the appellants have 
not been tried on that charge and what we 
have in the present case to see is whether 
there is any direct and material corrobora- 
tion of the approver’s statement that he 
and they made preparations to commit 
certain dacoities and actually assembled 
together at various places for that purpose. 

According to the approver, after the 
meeting at Mehna he ^ and eleven other 
persons, including Bachan Singh, the two 
Waryam Singhs and Sardara, appellants, 
started off on a campaign to commit dacoi- 
ties. Their first intention was to rob the 
Police Station at Gidarbah, but this idea 
was abandoned. Sardara then suggested a 
dacoity at his own village, Mauza Singlian- 
wala, but this suggestion was also given 
up. Next the plan of looting the shop of one 
Shiv Charan at Mauza Bhai Bagha was 
mooted, but had to be abandoned as it was 
found that the villagers had got wind of 
the contemplated attack and had shut up 
all their shops and houses. 

Then the gang proceeded to Ma>tza 
Bhikhi in the Patiala State, but were 
dissuaded from committing dacoity there 
owing to the entreaties of Bachan Singh’s 
and Waryam Singh son of Narain Singh’s 
relations. After this the gang proceeded to 
Sangawala and thence to Motala where they 
were homed and fed by Kartar Singh, appel- 
lant, who suggested the idea of a dacoity at 
Mama Rajyana. They proceeded to that 
place and' reconnoitred the house that was to 
be robbed, but the dacoity never took place 
as the gang were told that evening that they 
had to meet the leaders of their party at 
Badoowal. They accordingly proceeded to 


the latter place and attended the meeting. 

The approver was here told off to collect 
members of the party for another meeting 
at Moga, and at Moga it was arranged 
that the party should proceed on the 25th 
to Mian Mir and there assist the native 
soldiers who had agreed to mutiny and to 
attack the Territorial regiments. After this 
meeting another was fixed at Perozepore and 
the members were asked to wait at the 
latter place until the. 30th, when it was 
expected that the Pathan regiment quartered 
there would revolt. While waiting there 
the approver and certain other persons 
including Waryam Singh son of Bhag Singh’ ! 

decided to commit a dacoity at the Govern- ' 

ment treasury at Moga and proceeded to 1 
that place but were there arrested. Boda 
one of the gang, was found on arrest to i 
have a loaded revolver and some 41 cartridges 
on his person. 

Such, briefly summarised, is the approver’s 
story and what I Lave to decide is whether 
upon the record before me, there is I 

sufficient corroboration of his statements 
relating to the preparations for the com- 
mission of the alleged dacoities to justify 
me in upholding the conviction of the ! 

various appellants. Obviously it would be ■ 

in the highest degree unsafe to accept the 
mere statement of a person of Jawala I 

Singh’s character and antecedants as 
sufiicient proof of the facts alleged by him, ' 

and unless his statements are independently 

corroborated, in material and relevant 
particulars, the appellants must be held 
entitled to the benefit of the doubt, : 
which would then arise as to their guilt. * ji 
Now what is the corroboration to which 
the Magistrate refers in his judgmentp 
Shortly stated it is, in the main, evidence ^ 

tending to show that the appellants or some ! 

of them were seen in Jawala Singh’s I 

company at or in the vicinity of places f- 

at which he says dacoities were to be I 

committed. Not one of the dacoities ever H 
was committed and we have only the bare 
statement of the approver that they were * ' 
contemplated, while, on the other hand, it 
is quite possible that these returned 
emigrants were wandering about in batches 
in order to carry out the original object 
of tbeir association, which was to preach 
sedition and excite the people to rise in | 
mutiny. L 
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Apart from the case of Waryam Singh 
son of Bhag Singh, with which I shall 
deal presently, it is not suggested that 
the appellants were seen in Jawala Singh’s 
company under circumstances which sugge.st- 
ed that the gang was about to commit 
dacoity. 

The Magistrate has referred to the evidence 
of a large number of witnesses as 

supporting the statements of the approver 
against each of the appellants. I have 
carefully scrutinised this evidence hut am 
unable to agree with the Magistrate’s view 
of it. The witne?.ses, as I have already 
remarked, testify merely to casual meeting 
with the approver, who was accompanied 
by one or more of the appellants on the 
different occasions. The circumstances in 
which they saw the approver were of the 
most ordinary kind and did not in any 
way suggest that a dacoity was in con- 
templation. Thus for example Bishen 
Singh (P. \V . Xo. 12), a duf:/ of Moga, 
says that on a certain occasion the approver 
came to hi.s shop to get a shirt made and 
that Jawala Singh son of Narain Singh 
was in his company. On another occasion 
Jawala Singh, Nadhan Singh, Ishar Singh 
and otiiers paid a visit to Harnam Singh 
(P. W. No. ID) of Ghal Kalan, stayed with 
him the night and left the next morning 
saying they were going to see a wrestling 
match. Then again Farid Bukhsh (P. \V. 
No. 48) constable, stationed at .Mour 
Railway Station, states that on or about 
the 18th November at ()-30 a. .m. he saw 
ten or twelve persons passing the godown 
and suspected tliem and asked them who 
they were. They replied that they were 
a reciuiting party. He states that am-ing 
the pel sons whom he saw were W’^ar^'am 
Singh son of Narain Singh, Baciian Singh 
whom he knew before, Jawala Singh and 
Sardara Singh. The re.st of tlie evidence 

is of a very similar character and cannot, 

in my opinion, be said to alTord material 
and relevant corroboiation of that part of 
the approver’s story wbicii relates to 
prepuiation lor the commi.s.sion of dacoity. 
The case against Isliar Singh and Kartar 
Singh is especially wtmk. As again.st the 
foimer we have tin* nidence of throe 
persons, Hanium Sinirli (!’. W. .V„. ; y) 

merely states that Aa.ll ;,ii SniL'Ii, Janahi 


.V 


Singh and five other persons among whom 
was Ishar "^ingh came to his village and 
stayed the night, Waryam Singh (P. W. 
No. 20) who corroborates Harnam Singh, and 
Gunda Singh (P, W. No. 17) who deposes, that' 
Ishar Singh and the two Waryam Singhs 
paid a visit to Nadhan Singh at Matm 
Sula and stayed some day.s with him. 

Kartar Singh in a returned emigrant and 
knew Jawala Singh previously. He admits 
that Jawala Singh and some of his friends 
came to see him on one occasion 
and that he supplied them with 

milk. The prosecution evidence is to the 
effect that he also let them have the use 
of a Z-oMa outside the village and they were 
subsequently turned out of that kdka by 
Hazara Singh (P. W. No. 56). All this 
evidence is probably true, but 1 cannot see 
that it incriminatp.s Kartar Singh in respect' 
of the offences of which he has been convicted. 
The Magistrate lays stress on the fact that 
the kofha' to which Kartar Singh took 
Jawala Singh and his friends was outside the 
village and he infers from this that Kartara 
knew who the members of the gang were. 
Kartara no doubt had that knowledge and he 
probably also knew that Jawala and his 
friend.s were sedition-mongers bent on excit- 
ing mutiny. There is nothing to show that 
his knowledge went further than this or that 
he had any reason to suspect that the party 
had assembled in order to commit a dacoity. 
The approver states that Kartara proposed 
the commission of ^ a dacoity at Mauza 

Rajyana, but as to this we have the approver’s 
statement alone. 


A.s regards Sardara, it is clear from thi 
eyiHence nf tlie Assistant Surgeon Raima 
uilah, who was called as a witness by tin 
defence, that the appellant when admitted ti 
jail on the 16th December 1914 was suffer 
mg .srmiewlmt severely from syphilis and tha 
he had this disease upon him for probably fivi 

"r MX months priortothatdate. TheAssistam 

burgeon states that Sardara could wall; 

about but was quite unable to do anythinfi 
active. 

Ihe only appellant against whom there i‘ 
mafenal corroboration of the approver’s 
story ,s Maryam Singh, sonof Bhag Singh 
■V-vording to the approver some Hve or six 
IMrsuns im-ludnig himself. Roda Singh and 
'\^"-yamMngh.sonofBh:ig Singh made 



their rninl^ af*59r th^ ra^^fiin? at F,^rox3- 

pare to hot the G)verri-neafc tpais ipy at 

MiSfa: tint they proceeiidl t ) with 

♦ • * • 
this object in vie\v bat that on arrivinof 

tHere’‘ they heard of the fi«?ht in which the 

eaildxr and the Sah-IiHpector bai been 

^ killed; that they thereupon decided to 

return in' Ferozapore, but that he, 

Waryara Singh and R>U were arrested 

at 'the Station by the Police. There is' 

ample evidence to show that this arrest did 

take place and that Roda when captured 

had on hi^ person a loaded pistol and 45 

cartridges. 

As regards Bachan Singh, evidence has 
been given to the effect that after 
his arrest he pointed out a place outside 
Mauza Bhikhi, his village, where he had 
buried a revolver and that this revolver 
was found at the spot indicated. As a 
matter of fact probably most of the 
returned emigrants had revolver.^ in their 
possession, but it does not necessarily follow 
that Bachan Singh intended to use that 
revolver in a,ny dacoity. I think his case 
is essentially different from that of 
Waryam Singh son of Bhag Singh, who was 
actually arrested at the spot where the 
dacoity was about to be committed in 
company of a man who had a loaded pistol 
upon him. 

Taking all the facts into consideration, I 
am of opinion that there is no suffident 
proof of the approver’.s story as regards 
any of the appellants, except AVaryam Singh 
son of I.Mifig Singh. Accordingly I accept 
the appeal of Waryam Singh son of N^arain 
Singh, Bachan Singh, Kartar Singh, Sardara 
and Ishar Singh and acquit them. I maintain 
the conviction of Waryam Singh son of Bhag 
Singh and dismiss his appeal. 

Appeal of all but one accepted. 


PUNJAB CHIEF COURT. 
Crimixil Revision Petition No. 1113 

OF 1915. 

November 12, 1915. 

Pre.cenM — Mr. Justice Sh idi Lai. 

. CMANL) AND ANOTHER — 


Complaint^ n'in-nx'intion of assault in — Conviction f.oi 
asrcitt, ilhjiUty of^Pjml Cih (A'J XLV o/ 
s. M 

Whero a complaint ruicaly mmtiDnsi tin 'facf' 
of the accused hiving mei abosive language but 
did not contain any niontion of assault and the 
accused was convicted under section 323, Indian 
Penal Oode: 

H?hi, that the conviction was bad and liable fo'be’ 
set aside in revision, [p. 8t'^, col. 1.] 

Petition for revi.sir)n of the order of the 
District Magistrate, Lahore, dated the iJ5tk 
of February 1915, modifying that of the 
Magistrate, 1st Class, Lahore Cantonraentl 
dated the 5th of November 1914, convictirti 
the petitioners. i 

FACTS — On lOtli October 1914 , at - 10 

A. M., the petitioners, Mool Chand and Milkhi 
Mam, along with one Musammat Hukam 
Devi were taken to tlie Cantonment Magis- 
trate, Lahore, by a Police constable on the 
allegation tint the petitioners were abusmg 
Mmammat Hukam Devi, and on being 
prohibited from doing so, they used im- 
proper language towards the constable also, 
and consequently they were liable to be dealt 
with under .section 67 of the Cantonment 
Code. Before the Court they were accused 
of hurt and assault under sections .323 and 
352, Indian Penal Code, and were ultimately 
convicted under section 323, Indian Penal 
Code. 

On 12th October 1914, another com- 
plaint was brought against the petitioners 
by one Harji, tonga driver, on the alle- 
gation that on 10th October CH4, at 10 a. m., 
the petitioners engaged Itis tonga and on 
their returning from ihe Court they struck 
him when he demanded the fare from them'. 

In this case also the petitioners wer.^ con- 
victed and lined under section 323, Indian 
Penal Code. The petitioners applied for 
setting their convictions aside in both cases, 
on the gr-iur.ds inffir aha that there was 
no mention of any assault in the first re- 
port of the P-dice. and tliat when at 10 a. m. 
on lUr-h October 1914 they were takea.tn 
the Court by the Police constable, th'ey 
could not have engaged the tonga of Harji 
complainant at that time. The Chief Court 
on revision set aside the convirtion only ir^ 
Hukam Devi’scase by the frdlowing judgment. 

Lila f{akn'ii f'ltawl, f m t le Pen'rioners. 


C 0 N s 1 L T.S — P E r l T I ON E i { S 

ve'SHi 

E M F E RO R — P liO ' e c dto ii — R r s po n d e n t . 

Criminal Procedare Code {Act V of J898), s. -139— 


JUDGMENT.— As regird.s Uie assault 


the c.>,ut)lani-iiit H n-ji, the Magistrate has 
believed the eviden-'e of the wicnesse.s and 
there is no adequate reason for interfering, 
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in revision, with the finding of facts. The 
case brought by Musammat Hnkam Devi 
stands, however, on a different footing. The 
complaint instituted by the Inspector of 
Police on her behalf merely mentions the 
fact of the accused having abused her, and 
does not contain the slightest allegation 
of the alleged assault. That being .so the 
conviction under section 323, Indian Penal 
Code, cannot be upheld. I accordingly 
accept the application for revision so far 
as to quash the order of conviction in 
the aforesaid case and I direct that the 
fines, if paid by the petitioners, be refunded 
to them. 

Petition partly accepted. 


LOWER BURMA CHIEF COURT. 
Criminal Revision Petition No. 2G1-B of 

1915. 

November 29, 1915. 


his holidays partly with his father and partly 
with the petitioner. During this period of 
three years respondent’s step-mother gave 
petitioner a monthly allowance of Rg. iQ. 
When respondent left school, the parties 
lived four months in respondent’s uncle’s 
house and then for about a year in petitioner’s 
parents’ house. About three years ago the 
parties got a divorce from the headman, but 
■were reconciled that night and continued to 

live together as man and wife. About, five 
months before her application, the petitioner 
became pregnant by the respondent. The 
respondent has now taken another wife. The 
parties are apparently well-to-do. The 
respondent’s father is Chinese and hismother 
a Talaing. 

The Magistrate dismissed the petitioner's 

application because there was no marriage 

ceremony as is required by Chinese Buddhist 

Law and he held that there was no valid 
marriage. 


Present: — Mr. Justice Ormond. 

MA SHEIN - Petitioner 
versus 

KIM SEIN alias SAW CHAN SEIN-^ 

Respondent. 

Lair, Chinese— MairiiKjr, of—Pre^ 

Sumptiun—Long cohabitafinn. 

Though there arc usually six jirdiuiinary steps to a 
first class marnage in China, iliese forms are not 
indhspensable and there is imthing to show tlmr any 
particular ceremony is esstuitial bira valid marriage 
under tlio Cliinose Law. 

If tl)C parties jeohabit for several year.v as man and 
wife, the presumption that there was a valid rnarriago 
must prevail. 

Ma Thein Shin v. Ah HIk'Ih, 24 Ind Cas. d(i7; 7 Bur. 
L. T. 240, followed. 

Review oftheorderofthelstCIass Township 
Magistrate of Mudon, dated the 7th April 
1915, passed in Criminal Miscellaneous No. 5 
of 1915. 

ORDER. — The petitioner Ma Sliein 
applied under section 488, Criminal Procedure 
Code, for an order for maintenance against 
her husband, the re.spondent Kim Sein. The 
respondent denied that pctitionci- was his 
wife, because neither his pareids ,inr lier 
parents gave him in marriage when he was 
young. The parties eloped when they were 
each 10 years of age and re.'^pondeni took the 
petitioner to his father’s house wliere titey 
lived for one month as husband ami wife. 
They then stayed a day or two in pc. itioiR-r’s 
parents’ house. Respondent then wei]t to 
school at Moulmein for three yeai.s and spent 


Prom the evidence, I think, it' is clear that 
according to Burmese Buddhist Lawthere was 
a valid marriage, which has been sanctioned 
by the parents of both the partie.s. It may 
be open to question whether a foreigner who 
contracts a marriage in a British dominion, 
which is^ valid according to the law admi- 
nistered in tliat place, is entitled to repudiate 
the marriage on the ground that certain for- 
malities were not observed wliich are requisite 
for a valid marriage according to his personal 
law as administered in the foreign country. 
But it is unnecessary to go into that question, 
because in Parkers Es.say on Comparative 
Cliinese Family Law which has been accepted 
as an antliority in Ma Thein Shiny, Ah Shein 
(1), it is stated that tliough there are usually 
six preliminary steps to a 1st class marriage 
in China, tliose forms are not indispensable. 

Assuming, therefore, that Chinese Buddhist 
Law is applicable to the case, tliere is nothing 
to show tliat any particular ceremony is es- 
sential for a valid marriage under that law. 

And the parties having coiiabited for several 
jear.s as man and wife, the presumption that 
tliere wa.s a valid marriage must prevail. 

I set aside tlie order of tiie Magistrate and 
direct that the petiti-mer's application be 

i>roeeeded with andthe amountof maintenance 

to he awarded to her determined. 


, , Oiihr set aside. 

0) -1 IikI. 3i)7: 7 Bur. L. T. 2-10. 
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CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree Xo. 1491 

OP 1913. 

February 10, 1916, 

Fresenf : — Justice Sir Herbert Holmwood, Kt., 

and Mr. Justice Imam. 

ABDUL HAKIM GAZI— Dependant No. 1 

— Appellant 
versus 

PANCHI DASI AND OTHERS- Plaintiffs— 

Respondents. 

Decree — Ex parte decree — Decree-holder auction-pur- 
chaser, purchaser irom — Plea of honB. purchase for 

value, raising of — Consent decree obhined bu forging 
name of judgment-debtor in solenaraah, effect of— 
Fraudulent consent decree, tvhether requires to he set 
aside— Consent decree, value of— Evidence Act II of 
1872), s. 44. 

A purchaser from a decree-holder auction-pur- 
chaser in execution of an ex parte decree cannot avail 
himself of the plea of bona fide purchase for value. 
[p.«^0, col. i] 

Satis Chandra Chose v. Ramesivaii Dasi, 31 lud. 
Cas. 894; 22 0. L. J. 409, applied. 

In a suit for the recovery of possession ^f a pro- 
perty on declaration of plaintiff’s right as auction-pur- 
chaser in execution of a rent decree, it was found that 
in execution of a mortgage-decree by consent on a 
solenamah executed by the mortgagors and the 
mortyagee the same property was purchased by 
the mortgagee-decree-holder and sold to the 
defendant No. 1, and the plaintiff though made a party 
to the mortgage suit was no parly to the decree 
by oonse-it but his name was forged in the solenamah: 

Held, that the plaintiff was in a stronger position 
than a mere ex parte judgment-debtor and the 
defendant No. 1 could not resist his title on the plea 
of bom fide purchase for value but must look to his 
fraudulent vendor forcompensation. [p. 850, col. 1.] 
Held, also, that the plaintiff being uo party to the 
consent decree could attack it iu Lis suit by virtue 
of section 44 of the Evidence Act and did uot 
require to have it set aside, [p. 850, col. 1] 

Rajib Panda v. Lakkin Sendh Mahapatra, 27 C. 11* 

3 C. W. N 660, followed. ' 

Golah Koer v. Badshnh Bahadur, 2 Ind. Cus. 129* 10 
C. L. J. 420; 13 C. W. N. 1197; Sarbesh Chandra 
Basu V. Hari Dayal Singh, 5 Ind. Cas. 236: 14 C. 
W. N. 45 ; U C- L. J. 346, distinguished. 

Held, further, that the consent decree against the 
plaintiff was a nullity and did not require to be set 
aside as it would, if there were au ex parte decree 
against him after making him a party, [p >150, col 2] 

A consent decree differs from a decree of Court in 
this, that no one is a party to the decree who has 
not willingly contracted to govern himself by the 
decree if sui juris and if he is not, the Court must 
have declaied the decree contracted for him by his 
guardian to be for his benefit, [p. 850, col. 2] 

Appeal against the decree of the Subor- 
dinate Judge, Khulna, dated the 17fch 
January 1913, confirming that of the 
Munsif, Satkhira, dated the 1st September 

1911. 


Babus Sarat Chandra Bay Ghowdhury and 
hhirendra Krishna R-oy, for the Appellant. 

Babu Broja Lai Chahraherty for Baba Ham 
Prosad Ghatterjee, for the Respondents, 

JUDGMENT.— This appeal arises out of 
a suit brought by the plaintiff for' recovery 
of possession of 13 plots of land measur- 
ing 20 bights 14 cottas on declaration of 
the plaintiff’s right as auction-purchaser 
thereto. Three persons Arif, Khater and 
Dhari called Dwarika in the record had a 
jama of Rs. 24. This was .split up by 
partition recognised by the landlords and the 
jama of Rs. 16 fell tc Arif and Khater 
and one of Rs. S to Dwarika, The plaint- 
iff purchased these jamas at .sales in 
e.xecution for their own rent brought by the 
malkis. He purchased the smaller jama 
on the 16th February 1903 and the larger 
jama on the 21.st July 1903. The whole 
jama had been mortgaged by way of condi- 
tional sale to one Jadab Sirdar, defendant 
No. 16, we are told in 1885, but there is 
nothing in the paper-book to show this and 
in 1903 the mortgagees sued the mortgagors 
and made the plaintiff a party. On the 
5th May 1903, a solenamah was filed by all 
the mortgagors-defendants purporting to be 
also signed by the plaintiff. On the basis 
of this corapromi.se the mortgaged property 
wa.s put up to sale under a decree absolute 
made on the 9th April 1904, and purchased 
by the decree-holder at the auction sale. 
He sold the land to the defendant No. 1 by a 
private arrangement. 

It has been found as a fact that the plaint- 
iff did not sign the solenamah and was no 
party to the decree by con.sent. It is 
further found that the alleged signature of 
the plaintiff on the solenamah is a fraudulent 
imitation of his real signature and that tlie 
mortgagors incurred no liability under that 
decree, which had the effect of depriving the 
plaintiff of the property which he had 
purchased. The fraud was the fraud of 
the mortgagors. The Subordinate Judge 
has held that the plaintiff’s title has not 
been affected by the sale and that he can 
recover. 

The contentions of the defendant No. 1 
in appeal are, first, that he is a bona fide 
purchaser for value under section 53 of 
the Transfer of Property Act and cannot 
be ejected, and secondly, that the plaintiff 
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cannot succeed without having the consent 
decree set aside and this -cannot be done 
in the absence of the mortgagors. If the 
defendant No. 16 had no title to 
sell, the plaintiff must look to him for 
remedy. 

As regards the first question the decision 
of this Court in Satis Chandra Ghose v. 
Eameswart Dasi (1) is a complete answer. 
The purchasers from decree-holders auction- 
purchasers in execution of an ex parte decree 
cannot avail themselves of the plea of 
hona fide purchasers for value. By the 
conduct of the mortgagors and mortgagees 
in forging the plaintiff’s name in the sole- 
wama/t, he was in a stronger position than a 
mere ex parte judgment-debtor. Certainly 
the defendant No. 1 must look to his 
fraudulent vendor, defendant No. 16, for com- 
pensation and cannot resist the plaintiff s 

title. 

As regards the second point the rule 
laid down in Rajib Panda v. Lakhan Sendh 
Makapatra (2) seems quite sufficient. The 
plaintiff being no party to the consent decree 
can attack it by virtue of section 44 of the 
Evidence Act and does not require to have 
it set aside. 

It is finally suggested that the consent 
decree was not set up as a defence to this 
suit, because when the plaintiff brought his 
suit in the first instance in 1907 with a 
mere formal defect which compelled him 
to withdraw it with liberty to bring a 
fresh suit on the same cause of action 
this consent decree was then set up. The 
plaintiff clearly denies this; but even if 
it were true, of which there is no finding, 
the point not having been rai.sed (for the 
written statement says that the plaintiff’s 
denial is false inasmuch as he did sign 
the solenamah and knew of it all along), 
that it was set up in answer to the 
first suit, it would not affect the operation 
of section 44 of the Kvidence Act, which 
only takes effect when the decree is put 
in proof in Court by tlie adverse party. 
Against this it is contended that certain 
rulings of this Court lay down bard and 
fast rules and there are only three ways to 
get rid of the ■''■olcmunnh upon which the 

0) 31 lii'l- m; 2-J. ].. J. -lull. 

(2) 27 C. n;3l. >Y..\.G'U 


decree has been passed by the person against 
whom it has been passed, firstly^ to set aside 
the decree by a suit secondly, to get a review, 
and thirdly, to get the Court which passed 
the decree to vacate it as passed ex parte. 
The rulings cited to us, Qolah Koer y. 
Badshah Bahadur (8) and Sarhesh Chandra 
Basil V. Hari Dayal Singh (4), certainly 
lay down nothing of the kind. The case 
of Qolah Koer v. Badshah Bahadur (3) 
merely decides that an application for 
review of judgment and vacating a consent 
decree on the ground of fraud does not bar 
a suit for setting aside a decree on the gi’ound 
of fraud. In the case of Sarbesh Chandra 
Bosh v. Ran Dayal Singh (4), it is laid 
down that a consent decree which has 
become infructuous by reason of something 
unlawful in the agreement or by reason of the 
fact that it cannot be specifically enforced 
by a suit can be successfully attacked by a suit 
just as if it bad been obtained by fraud. 
But the plaintiff who is no party to the 
compromise cannot be bound by the decree 
merely because be has been a party in the 
suit and decree has been made against him, 
and is not bound to set it aside. A consent 
decree differs from a decree of Court in this, 
that no one is a party to the decree who has 
not willingly contracted to govern himself 
by the decree if jnris and if he is not, 
the Court must have declared the decree 
contracted for him by his guardian to be for 
his benefit. On the facts found here an 
ex parte decree might have been passed 
against the plaintiff, but the mortgagors and 
the mortgagees elected to get a forged con- 
sent decree made against him. That decree 
is a nullity and does not require to be set 
aside, ns it would, if it were an ex parte decree 
against the respondent, after making him a 
party. 

The defendant, therefore, has acquired 
no title from defendant No. 16 and 
it is unnecessary to go into the question of 
the plaintiff’s title in detail. But we should 
in any case be concluded by the finding of 
fact in the lower Appellate Court’s judgment 
that tlie ituih'ks sold the holdings for arrears 
of their own rent. The plaintiff’s title is, 

Ci) 2 lull. Cas. 129; 10 C. L. J. 420; 13 C. W. N. 
1197. 

14) 6IiulCa:f. 230;14C.'\V.N.451; U C. L. J. 
310. 
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therefore, complete from the date of his pur- 
chase. 

For all these reasons the appeal must 
be dismissed with costs. 

0 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenue Petition No. 14 op 1913-14 of 

Azamgarh District. 

February 14, 1915. 

Present: — Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

ILAHI XHaN — Defendant— Appucant 

versus 

RAJAB ALI— Plaintiff— Respondent. 

V. P. Land Revenue Act (III of 1900,6'. 219— 
Jamabandi, application for correction of— 
Summary disposal— Res judicata— Sir, entry of, in 
partition proceedings, ifhinds tenant who is no party. 

Where an application for correction of jamahandi 
is disposed of in a summary manner without fixation 
of issues, the decision does not operate as res 
judicata. 

An entry of a land as sir in partition proceedings 
does not bind a tenant who was no party to tlie parti- 
tion, and to liold liim so bound is a gross and palpable 
error of law justifying interference in revision. 

Application for revision of the order of 
the Commissioner of Gorakhpur Division, 
dated the 7th November 1913, contirming 
that of the Assistant Collector, Azamgarh 
District, in a case of ejectment. 

JUDGMENT. 

Campbell, J. M.— (/anwy 18, 1915.)-! 

am unable to agree with the Commissioner in 
this case. I do not think that the matter 
is res judicata as between the parties on 
account of the order of 1911, as the 
application for correction of the jamabandi 
was disposed of in a summary manner 
without fixation of issues. 

It is clear that the partition papers of 
1302 FasU cannot be accepted as possessing 
any great degree of accuracy, as old No. 
777 was recorded as respondent’s sh, 
which it would not possibly be, Iiaving 
only been cultivated for the first time in 
that year. 


As against this I can see no definite 
reason for rejecting the accuracy of the 
settlement record of 1309 Fasli^ whicli 
shows applicant as occupying No. 777, on 
which he has now acquired occu- 
pancy rights, 

I would, therefore, set aside the orders 
of the lower Courts as regards that part 
of No. 1339 which represents old No. 777, 
and dismiss plaintiff’s suit for ejectment 
on the ground that defendant has occupancy 
rights. 

I would uphold the Commissioner’s order 
for the rest of the land in suit. 

I would give defendant-appellant half 
his costs in all Courts. 

Holms, S. M. — I agree, on the understanding 
that that part of No. 1339 which represents 
old No. 777 can be identified and is a 
separate sub-plot*. The entry of sir in 
partition proceedings does not affect the 
tenant who was no party to the partition. 

After writing this order (which will 
remain good) I ascertained from my 
colleague that the reason why he proposed 
to interfere on revision was that the lower 
Courts acted with ''material irregularity” 
in accepting the order of 1911 as final 
and in attaching undue importance to the 
partition papers, which could not affect 
the appellant’s rights. I would prefer to 
base the grounds for interference in 
revision on a gross and palpable error of 
law having been committed whicli has 
resulted in substantial injustice. 

Application a'lowed. 


CALCUTTA HIGH COURT. 

Ai'peal from Appellate Decree No. 3172 

OF 1912. 

July 11, 1913. 

PrescK/;— Sir Lawrence Jenkins, Kt., Chief 
Justice, and Justice Sir Asutosli 
Mookerjee, Kt. 

MAHARAJA BIRKNDRA KISORE 
MANIKYA BAHADUR — Plaintiff 

— Appellant 
versus 

NABIN CHANDRA CHAKRAVARTY and 

OTHERS— Defendants— Respondents. 
Landlord and tenant ^R:Li.twn<hip vf Ijndhfd 


852 . INDIAN 

BIBGKDK& EiSORB V. NABIK CHANDRA. 

a/Ki tenant — Khatian, entry in-^Adverse possession’— 
Presumption. 

In a suit for declaration of title aiid assessment 
of rent to the land in suit the plaintiff relied on 
an entry in a khatian for the purpose of establishing 
the relationship of landlord and tenant. The 
defendant set up title by adverse possession. It 
was found that the defendant was in possession 
even prior to the entry: 

Heldf that inasmuch as no rent was ever paid the 
inference was that not only there was no relation* 
ship of landlord and tenant between the parties but 
that the defendant was in adverse possession, [p. 
853, col. 1.] 

Appeal heard under Order XLT, rule 11 
of the Code of Civil Procedure, against the 
decree of the Officiating District Judge, 
Tipperah, dated the 20th August 1912, affirm- 
ing that of the Munsif, 2nd Court, Kashba, 
dated the 20th May 1912. 

FACTS appear from the following judg- 
ment of the lower Appellate Court, dated 
20th August 1912; — 

**This appeal arises out of a suit by 
plaintiff for declaration of title and assess- 
ment of rent to the land in suit. Plaintiff s 
case is that the land is in his zemindan 
and the defendant has been in possession of 
it without obtaining settlement from him or 
from his predecessors. 

The defendant set up title by adverse 
possession for over the limitation period. 

The lower Court has dismissed the suit 

and the plaintiff has appealed. 

The only question urged for determination 
in t(.is appeal was that of limitation. 

It is admitted on behalf of the appellant 
that defendant Las been in possession for oyer 
the limitation period. The only question 
for determination is whether that posse.^siou 
has been adverse possession for over iz years 
before this suit. 

Now it -appears that the defendants set 
up their title by adverse possession before the 
Settlement Officer in March 1896, i.c., 12 
years before this suit. This claim of adverse 
title was set up to the knowledge of 
the plaintiff. The period of limitation 
starts from the date when an iidveise title 
and possession are set up to the knowhdge 
of the oppi site party. Tlius tlie plaintiirs 
claim is clearly barred !)y limitation and 
the appeal must fail. This case, 1 may 
remaik, is exactly analog! us to the case 
reported as hirtuiha }\i{ih<jrt Momhja 

dur y. iui:>han l\h(ui (1), in 'wliicli ihoir 

(i) >3 Ind Cfls. 518; 15 C. L. J. 203; 39 O'. 463; JU 
C. W. 1S.931 note. 


OAsis. 

« 

Lordships of the High Court held the same 
. , ■ ' •, 
View. , • 11 a t 

The learned Pleader for the appellant has 

filed a certified copy of a judgment of the 
Hon’ble High Court in another analogous 
case reported as Atnan Gati v. Bircndra 
Kiskore Manikya Bahadur (2), decided by 
Stephen, J., and Richar-ison, J., on the 3rd 
May 1912, in which their Lordships held 
that the period of limitation began to run 
from the date of the final publication of the 
Record of Rights, and not from the date of 
the actual setting up of the adverse title 
by the defendant. With all due respect 
to the judgment of their Lordships in the 
last case I consider it right to follow 
the ruling laid down in Birendra h (shore 
Manikya Bahadur v. Eoshan Khan (1), It 
is not clear how- an inquiry by the Sattle- 
ment Officer followed by an entry in 
t!ie Record of Rights can nullify the 
effect of the claim of adverse title and 
possession previously set up by the defend- 
ant so far as the running of the period of 
limitation is concerned. Let us look at 
the position clearly. In March 1896, while 
the Settlement operations were in progress, 
the defendant, to the knowledge of the 
plaintiff, set up before the fcettlemenfc 
Officer his title by adverse possession. 
He asserted that he paid no rent in respect 
of the land in question and that so far 
■ as this land was concerned, he had acquired 
title by holding the land without paying 
rent to any one. All that the Settlement 
Officer did was to record his opinion in the 
finally published khatian that the defend- 
ant held the land without paying rent. ^ It 
is clear that so far a.s the question of title 
was concerned, the entry in the Record of 
Rights left the mat er indeterminate. 
That this was so is quite clear from 
pages 88 and 89 of the Settlement Officer’s 
(Mr. J. G. Gumming) report on the 
survey and settlement of the Chakla Roshan- 
abad Estate 1892-99, to which the learned 
Munsif has made reference. While thus 
leaving, the question of title open, the Settle- 
ment Officer found the defendant’s plea -of 
possession without payment of rent correct. 
The parties were thus left on the same 
status ns before. It is difficult to see bow 


(2) 15 lull. 64; 16 C, W. N. 929 
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t-lie entry in fie Eec<^rd of Eigifs coald have 
made any difference in the defendant’s pi'si- 
tion and how it could have prevented limita- 
tion running from the date of his claim of 
adverse title and possession; for it is admitted 
that his possession continued. 

In the appeal decided by their Lird- 
ships Stephen and Richardson, JJ,, they 
observe that in the case reported as 
Birendra Eishore Manikya Bahadni' v. Boshan 
Ehan (1) their Lordships did not con- 
sider the effect of any entries in the 
Record of Rights. But it will appear 
that in the judgment of Chatterjee, J., in 
the latter case the entry in the hhutian is 
expressly referred to and the khaiian entry 
was evidently held not to have prevented 
limitation from running from the actual date 
of the setting up of the adverse title and 
possession. 

The appeal is accordingly dismissed under 
Order JS LI, rule 11 of the Civil Procedure 
Code.” 

■ Babu Bomes Cliandra Sen^ for the Appel- 
lant. 

JUBGMENT.-We dismiss this appeal 
for this reason. It appears to us that a fair 
reading of the judgment under appeal is that 
there was no such relationship between the 
parties established as would preclude 
the application of the doctrine rf 
adverse possession. The plaintiff in this 
case, as in all other cases, relied on the 
khaiian and that alone, for the purpo.ce of 
establishing that relaticnship. The Courts 
were not satisfied on the entry in the khnhan 
that there wa.s the relationship of landlord 
and tenant. Although there was an entry 
which w,as susceptible of that meaning, having 
regard to the fact of long posse.ssion — 
possession- which, according to the judgment 
of the Mun.sif, was prior to the entry — and 
to the fact that no payment of rent was 
ever made, evidently the inference drawn 
was that not only was the relationship of 
landlord and tenant not established, but 
further that there has been an adverse pos.'^es- 
sion proved which furnishes an answer to 
the plaintiff’s claim. 

The appeal is accordingly dismissed under 
Order XLI, rule 11, Civil Procedure Code. 

Appeal dimmed 


PUNJAB CHIEF COURT. 

First Civil Appkal No. 1490 of 1915. 
February 2, 1916. 

Present*— Mr. Justice Shadi Lai. 
AMIR CHAND and others— Plaintiffs-^ 

Appellants 

versus 

JAWAHIR MAL and others — Defendants 

— Respondents. 

Partnership — Property bought with money belonging 
to /)'(«, nature of -Partnership at will, how dissolved 
— Intention — Suit jor dissolution of partnership and 
rendition of acconnts—Limitation Act (IX of 1008) 
Sch. I, Art. 106. 

In the case of a partnership at will, the intention 
to dissolve may be inferred from circumstances 
showing that -a partner has in fact abandoned his 
interest in the concern, [p, 854, col. I.] 

Sudarsanam Maistri v. Narasimliulu Muisiri, 25 M. 
149atp. 164; II M L. J. 3.53; Mour.g Tka Huyin v. 
Mah Thein Myah, 280.53; 5 0. W. N. 114; 27 I. A. 189 
(P. 0.), referred to. 

A suit for the dissolution of partnership not 

entered into for a fixed term and for rendition of 

accounts was filed in July 1913. It appeared, how. 

over, that the business of the firm began to fail in 

Sambat 1963 1 1906 A. D.) and was closed in i9fi6, 

the only work done subsec[uently consisted of realis* 

ing assets, paying debts due to the creditors and 

recovering rents from tenants in occupancy of the 

immoveable property belonging to the partnership: 

Beld, that as the partnership came to an end 

long before three years prior to the date of institution 

of the suit for dissolution of partnersliip, the suit did 

not lie and that the prayer for the rendition of the 

accounts of a dissolved partnership could not be 

granted in view of the lapse of the period pre^;. 

eribed by Article 106 of the Limitation Act. rp. 854 
col. 2.] Li , 

Lands or houses boiiglit in the name of one 
partner and paid for by the firm or from the profits 
of the partnership business .ire pnma faci^ partnership 
property, ^unless it be proved that from time to 
time portions of tlie partnershi|) assets were, by 
mutual agreement, withdrawn from the partnership 
and converted into land or house to be owned by 

the partners as co-owneis. [p 855, col 1.] 

Sudarsanam Maisfri y.Narasimkidu Maistri, 25 M 
149 at p. 164; 1 1 M. L. J. 353; Nihnl Vevi v. 'Kishore 
Chand, 8 Ind. Cas, 990; *42 P \V R. .910- II P. L. 
R. 1911; 97 P. R '910, referred to. 

First appeal from the decree of the Dis- 
trict Judge, Amritsar, dated the 2nd of 
June 1914, di.sraissing the suit. 

Mr. H. Beeckey and Lala Lahhu Bam, 
for the Appellants. 

The Hm’ble ilr. Muhamui'ii Shaft, for the 
Respondents. 

JQDGAIENr. — The suit brought by the 
plaintiffs for the dissolution of partnership 
and the rendition of accounts has been dis- 
missed by the District Judge as barred by 
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time, and I have, after examining the ar- 
guments advanced on both sides and the 
evidence on the record, reached the con- 
clusion that the partnership had been dis- 
solved more than three years prior to the 
1st July 1913, the date on which the suit 
was instituted. 

It will be observed that the partnership 

! in question was not entered into for a 6xed 
term, and may, therefore, be treated as a 
partnership at will. The business carried on 
bj^ the 6rm consisted of buying and selling 
of piece-goods, and there is not a scintilla 
of evidence on the record to show that any 
such business was done within three years 
i prior to the suit. The testimony of the 
‘ defendants’ witnesses Sant Earn and 
Ganga Ram, both of whom appear to be 
respectable and disinterested persons, shows 
that the business of the firm began to fail 
in Samhat 1963 (1906 A. D.). when several 
Marwari firms at Amritsar came to grief, 
that the shop was finally closed in Sambat 
1965, and that no business was done after 
A^'iru Mai’s death which took place in Magh 
or Phagan of the latter year. Indeed, Ramji 
Das, one of the witnesses produced by the 
plaintiffs, deposes that he was a mnnim 
of the firm, that the business was closed 
about five or six months before he left in 
Phagan 1966, and that he simply realised 
i outstandings after the closing of the business. 

! The only work done subsequently consist- 
ed of realising assets, paying debts due to 
creditors, and recovering rents from tenants 
in occupancy of the immoveable property be- 
longing to the partnership. Having regard 
to these facts I consider it unnecessary to 
determine the question whether the two joint 
families were partners in the firm, and 
whether the death of Viru Mai did not, 
by itself, amount to a dissolution of the 
partnership. In the case of a partnership at 
will, an intention to di.sscdve may be iiiferred 
• from circumstances showing that a partner 
. has in fact abandoned bis interest in the 
concern: though no positive rule can he 
laid down as to what evidence will suffice. 
However precarious or speculative the subject- 
matter i>f a partnership may be, it is 
a njatter of iiiferer.CH* to be drawn frcin 
I tlie fact of each case whether or not there 
has been alandonment or lo.ss (t interest 
! hy a partner, vide Svjh'rsmiam Maiafri 


Narasmhulu Maistri (1) and Moung Tka 
Huyin V. Mah Thein Myah (2). 

Upon the material before me, I am 
convinced that the partnership came to an 
end long before three years prior to the 
date of institution of the suit and that 
the present suit for the dissolution of the 
partnership does net lie, and that the prayer 
for the rendition of the accounts of a 
dissolved partnership cannot be granted in 
view of the lapse of the period prescribed 
by Article 106 of the Limitation Act. 

I am unable to accept the contention 
that the plaintiffs w'ere not allowed to 
produce all their oral evidence or that 
they did not get sufficient opportunity to 
examine the partnership books. The order 
of the District Judge dated the 25th 
May 1914 contains a correct statement of 
the facts in this connection, and I am 
satisfied that plaintiffs were afforded every 
reasonable facility to adduce their evidence 
and that the Court was justified in not 
acceding to requests for further adjourn- 
ments, which were intended to delay the 
decision of the case. 

If appears that part of the assets of 
the firm was invested in immoveable property, 
and con.-sequently it is argued that both 
the parties became co-owners therein, and 
that the expiry of the period prescribed by 
Article 106 does not preclude the plaintiffs 
from recovering their share in the immove- 
able property. Now the plaint makes it 
abundantly clear that the house property 
is a part of the firm’s assets, and the 
plaintiff’s Pleader, when called upon to 
pay Court-fee on the claim in respect of 
immoveable property, made the following 
significant statement on 19th August 1913: 

The suit is one purely for rendition of 
accounts. It is only after the settlement of 
accounts that the plaintiff can be in a 
position to know whether anything remains, 
out of which he is entitled to a certain 
share. There is a possibility that all the 
assets of the firm including the immoveable 
property might not be sufficient to meet 
the liability of tlie firm, so it cannot be 
definitely stated that the parties will get any 


(]) M. 141) at p. 104; 11 M. L. J. 35S. 

(i-M V. r, c, W. N. 114; 27 I. A. 189 (P. C.). 
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portion of the immoveable property. The 
whole thing depends upon adjustment of 
accounts.” In view of this statement of the 
plaintiffs’ claim, I have no hesitation in 
holding that, if the claim is barred in respect 
of the moveable property, it is equally barred 
as regards the immoveable. The contention 
of the appellants would, as observed in 
Sndarsamni Maistri v. Narasimhdu Maistn 
(1), * certainly hold good if it had been 
alleged and proved that, from time to time, 
portions of the assets of the partnership 
were, by the agreement of the partners, 
withdrawn from the partnership and convert- 
ed into land or house to be owned by the 
partners as co-owners. 

In the absence, therefore, of any such 
allegation and proof, lands and liouses 
bought in the name of one partner and paid 
for by the firm or from the pro6ts of the 
partnership business are prima facie partner- 
ship property. 

The case is, therefore, governed by the 
ordinary rule that, unless a contrary inten- 
tion appears by express agreement, or by 
the nature of the transaction, property 
bought with money belonging to the firm, is 
deemed to have been bought on account of 
the firm.” 

This judgment has been followed by a 
Division Bench of this Court in Nikal Devi v. 
Kishore Chand (3). 

Accordingly I hold that the suit is barred 
in respect of both moveable and immoveable 
properties. The appeal, therefore, fails 
and is hereby dismissed with costs. 

Appeal dismissed. 

(3) 8Iad. Cas.999;97P.R. 1910; U2 P. W. R. 
1910; 11 P. L. R. 1911. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 888 

OF 1914. 

February 10, 1916. 

Present’. — Mr. Justice D. ChaHerjee and 
Mr. Justice Beachcroft. 

Sheikh UMAR ALI — Plaintiff- 

Appellant 

versus 

JADU RAM KAPALI ani* others— 
Dependants— Respondents. 

Bengal Tenancy Act (VIII of 1885), s. o—Non'frnns> 


ferahle occupancy hohling, (I’ansferee o/— Oo-sAai'er 
landlord, recognition by, effect of. 

A settlement by a co-sharer landlord does confer a 
right with regard to the share of that landlord. 
Therefore, a transferee of a non-transferable occu- 
pancy holding, who afterwards obtains a recognition 
from some of the co-sharer landlords, acquires a good 
title witli regard to the shares of those landlords and 
ns such has the right to joint possession of the 
holding, [p 856, col. 1.] 

Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Myinensingh, dated 
the 12th January 1914, reversing that of the 
Munsif, 1st Court, Kishoregunj, dated the 
13th of November 1912. 

FACTS material to the report were as 
follows: — 

The plaintiff purchased a non-trausferahle 
occupancy-holding and thereafter obtained 
the recognition of some co-sharer landlord^; 
the defendants as hurgadars of the land in 
suit were in possession. The plaintiff dis- 
possessed them, but they recovered possession 
in a suit under section 9 of Act I of 1877. 
These hurgadars then, perceiving the precarious 
nature of their right, approached the landlord, 
and obtained a settlement of the entire hold- 
ing from them, but the co-sharer landlords, 
who had recognised the plaintiff’s purchase, 
did not join in the settlement. The plainliff 
being out of possession of the entire holding 
brought a suit against the defendants for 
declaration of his title in respect of the 
shares of the co-sharer landlords who had 
recognised him and for recovery of posses- 
sion thereof. The Munsif deo'reed the suit 
and granted him possession of these shares 
jointly with the defendants. On the 
defendants* appeal the Subordinate Judge 
dismissed the plaintiff’s suit and observed 
Thejo^eis admittedly non-transferable and 
the plaintiff did not acquire any right by 
his purchase. The settlement by the co- 
sharer maliks also gave him no right 
as ryot. Vide the principles laid down in 
the case of Kader Bakhsh v. Ram Manikya Das 
(l). The plaintiff has, therefore, no right 
to the land. As the suit fails on merits 
it is unneces.sary to try the question of 
limitation.” 

The plaintiff thereupon appealed to the 
High Court. 

(1) lOhul. Ca?. 395. 
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Babu Aiukunda Nath Boyj for the Appel- 
lant. 

JUDGMENT,— The plaintiff in this case 
purchased a Don-transferable occupancy 
holding and thereafter obtained a recogni- 
tion from some of the co*sharers. The 
defendants had obtained a title, from some 
other co-sharers. The learned Subordinate 
Judge has dismissed the suit of the plaintiff 
on the ground that he had no title, because the 
settlement by a co-sharer landlord does 
not confer any title with regard to the 
share of that landlord. We think that the 
learned Judge is wrong in holding that a 
settlement by a co-sherer landlord does not 
confer any title. On the other hand there is 
ample authority for saying that a settlement 
by^a co-sharer landlord does confer a right 
with regard to the share of that land- 
lord. We think, therefore, that the first 
Court was right in decreeing joint possession 
to th e plaintiff in respect of the share of 

15/26ths. 

With regard to the question of limitation, 
it is clear from the pleading and the pro- 
ceedings in the Court below that the 
plaintiff was in possession in March 1900, 
that is, at the time when there was a 
suit under section 9 of the Specific Relief 
Act by the defendants against the 
plaintiff and the suit being brought in 
February 1912 was quite within twelve 
years thereof. There is, therefore, no neces- 
sity for sending down this case to the Court 
below for a finding on the question of 
limitation. 

We set aside the decree of the lower 
Appellate Court and restore that of the first 
Court with costs. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decrees Nos. 3482 
TO 3484, 3527, 3530, 3572, 3574, 3575, 
3579 AND 3580 of 1912* 

July II, 1913. 

Present: — Sir Lawrence Jenkins, Kt., Chief 
Justice, and Justice Sir Asutosh 
Mookerjee, Kt. 

MAHARAJA BIRENDRA KISORE 
MANIKYA BAHADUR-Plaiktiff- 

Appellant 

versus 

RAMKUMARCHAKRAVARTI ANDOTflEKs 
— Defendants— Respondents. 

Adverse possession — Landlord and tenant^Scftle^ 

menf proceeding, right claimed at— Hostile right 

Suit for possession — Limitation. 

A right claimed by a defendant at a settlement 
proceeding in himself is a right claimed hostile to 
the plaintiff and a suit brought more than 2 
years after is barred by limitation, [p. 857, col. i ] 

Appeals heard under Order XLI, 
rule 11, Civil Procedure Code, against the 
decrees of the District Judge of Comilla 
dated the 24th May 19:2, affirming that 
of the Munsif. 2nd Court, at Comilla, 
dated the 17th February 1912. 

FACTS appear from the following 
judgment of the first Court, dated the 12th 
February 1912; 

This is a suit for as.«esament of rent on 
certain property and for mesne profits. The 
case for the plaintiff is that at the last 
cadastral survey, the defendants were re- 
corded as tenure-holders under plaintiff with 
regard to the deputed property; that the 
defendants have not yet taken settlement; and 
that hence this suit. 

The defendants plead nishar right and 
raise other objections, which will appear 
from the issues. 

The issues settled are : — 

1. Is the suit barred by limitation ? 

2. J.s tlie disputed property liable to as- 
sessment of rent ? If so, at what rate ? 

3. Is the plaintiff entitled to get mesne 
profits ? If so, how ranch ? 

4. To what relief, if any, is plaintiff 
entitled P 

FINDINGS. 

Issue No. 1:- According to the recent de- 
cision of Justices Caspd, z and Chatter ee, 
liraitnlir 11 (ugbt to run in ni the date of 
tlif dispute This suit was instituted more 
tlian 12 years after the date of decision 
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of the dispute, vide defendants* documents. 
Hence it is barred. 

The other issues need not be decided. 

Heaoe ordered that the suit’ be dismissed 
with costs. 

Babu Gobind Ghander Dey Roy^ for the 
Appellant. 

JUDGMENT. — Both Courts have agreed 
in di.sraissing this suit, and it is conceded 
that no case is more favourable to the 
plaintiff than this. The Munsif expressly- 
purported to follow the decision in 
Birendm Kishore Manikija Bahadur v. Rmhan 
Khan Q), where, in circumstances like 
the present, the learned Judges considered 
that hostile right was claimed to the 
knowledge of the plaintiff, and no suit 
■was brought until more than 12 years 
after. Therefore, it was thought that 
the suit as framed was clearly barred 
by limitation and liable to be dismissed. 
That decision was certainly binding upon 
the lower Appellate Court, as it is. on us, 
and we must, therefore, dismiss the 
appeal. 

Appeal dismisi^ed. 

(') 13 Ind. Cas.518; 39 C. 453; 16 C. W. X. 93 h ; 
15 C.L. .!. 203. 


COURT OF THE BOARD OP REVENUE 

UNITED PROVINCES. 

Revenue Pr itiun No. 3 op 1913-14 of 

Jhansi Distkict. 

March 19, 915, 

Present:— Uv, Holms, S. M., and 
Mr. Campbell, J. M. 

KHUSHAL SINGH Plaintiff — 

Appellant 

versus 

BHAGWAN das — Defendant — 

Respondent. 

Agra Tenancy Act (7/ of 190i;, 18, 28— Ex-pro. 
pi'ietary femtnf, permanent siib-b-ase gra>4e>} l,j— 
Ex-proprietary right extingiiished—Suh.lease, ifbindina 
on landholder. 

Qu^re.- U'hether' any sub-lease given by a female 
ex-proprietary tenant should be binding in perremity 

against the landholder under section 28 of the A<’Ta 

Tenancy Act for a period after her interest .as ex- 
proprietaty tenant is extinguished, [p. 80 S, col. 1.] 

Second appeal from the order of the 


Commissioner of Jhansi Division, dated 
the 11th v^ay 1914, reversing that of the 
Assistant Collector, Jhansi, in a case of 
ejectment. 

JUDGMENT. 

Holms, S, ^{.—(February 27, 1915 ).— As- 
su'uiiig for present purposes that the 
ex-proprietary tenant, Mnsammat Nona 
Dulaya, abandoned her holding 
that her rights of occupancy were ex- 
tinguished under section 18, I am unable 
to understand the Commissioner’s finding, 
that the zemndnr was not entitled to', 
eject the present respondent Bhagwan 
I)a.s, the sub-tenant, until after the lady’s 
death. The abandonment, if established, 
was equally with her death operative to 
extingui.sh her interest and I do not know 
why the Commissioner has made the 
distinction, unless perhaps on account of 
her having a life- interest only. But 
according to the written statement it was 
the lady herself who sold her proprietary ■ 

ex-ppoprietary 

rights. [Babu Gnpi Krishna v. Babu Mangla 
Prasad (l).] If thg covenant in the 
perpetual lease was enforcible at all, it 
presumably was enforcible even after 'the 
lady’s death, and this is the respondent’s' 
present contention. He contends that 
under section 28, when the intere.st of an ' 
ex. proprietary tenant is extinguished, then, 
the landlord is bound fur ever by a perpetual 
sub-lease given by the ex-proprietary 
tenant. This on the face of it seems 
absurd. The result is that tlie perpetual 
.sub-lessee might acquire a greater interest 
in the land than the occupancy tenant 
han. fso rulings have been produced 
before me as to the contention that a* 
female ex-proprietary tenant has a right to 
sublet for ever under section 25 (4). and . 
the point is not an easy one. Appellant 
refers me ^ to nnhari Mai v Lacimi 
Uiand (Lj, m which an occupancy tenant 
IS treated as a tenant from year to year 
and in which the Board lay down that 
the sub-lea.se granted by an occupancy 
tenant is necessarily a sub-lea.se from year to 
year being limited as to its term by the limit 

4 

{]) Selected Decision Xo. 1 of TOM. 

(2) Selected Decision No. 1 of i}*98, 
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of the term of the lease held by the 
tenant. It is not easy to distinguish a 
perpetual sub-lease from a transfer of 
occupancy rights under section 20, and I 
feel grave doubt as to whether any sub- 
lease given by a female ex-proprietary 
tenant should be binding in perpetuity 
against the landholder under section 28 
for a period after her interest as 
ex-proprietary tenant is extinguished. 

There is, however, another point in the 
case. The Assistant Collector fixed the 21-th 
of January for delivery of judgment. There 
had been an issue in the case as to whether the 
suit was to fail on account of the non-joinder 
of the ex-proprietary tenant as a party, and 
the respondent has pleaded that the lady 
was still an ex-proprietary tenant and he 
held under her. Despite this issue, the 
appellant produced no evidence to prove 
that the lady had abandoned the holding, 
and it was on her own application two 
days before the date fixed for delivery of 
judgment that her evidence was taken. 
There was no cross-examination. It is 
recorded that Sajjan and Nathu, the re- 
spondents in the two connected cases, were 
present, but it does not clearly appear 
how they were present or whether their 
Pleaders were informed. A strong point 
in favour of accepting the lady’s statement 
as to her abandonment as correct is that 
in the ejectment suit of 1909 she stated 
she had no objection to being ejected, 
and her admission of the 22nd January in 
the present suit was against her interest. 
In the circumstances, however, the 
respondent had no proper opportunity of 
cross-examining her or producing rebutting 
evidence. 

I would, therefore, remand the case for 
a finding on the following issue: “At 
the time the present suit was instituted, 
had Musanmal Nona Dnlaya abandoned 
the holding ?” Presli evidence being taken 
if necessary. Objections in ten days from 
date of finding. No fresh date will 
necessarily be fixed unless objections are 
filed. 

Campbell, J. M. — I agree. 

Issue remiffe.l. 


CALCUTTA HIGH COURT. 

Rule Nisi No. 728 oe 1915. 

February 4, 1916, 

Present'. — Mr.* Justice D. Chatterjee and 
Mr. Justice Beachcroft. 

PRAMOTHA NATH ROY CHOUDHRYJ 

AND ANOTHER— Defendants — Petitioners 

versus 

Rani DINOMONI CHOUDHURANI - 

Pdaintipp- Respondent. 

Civil Procedure Code (Act V of 1908), 0. XXII, 
r. 10, 0. XLIIl, r. 1, cl. (Vj—Confimiance of suit by 
plaintiff after devolution of inierest^No application^ 
Appeal, maintainabilify of. 

A widow sued for i“ocovory of possession of certain 
eliaros in a zemindari and thereafter adopted a son to 
her lato husband. But before the adoption a registered 
agreement was entered into between the widow and 
the natural father of the adopted son to the effect 
tljat during the life-time of the widow she woujd 
continue to be in sole possession and enjoyment of 
tlie properties. The defendant raised an objection to 
the maintainability of tlie suit by the widow as her in. 
terest in her husband’s property devolved on the 
adopted son as soon as the adoption took place. Tlie 
objection was overruled: 

Held, tliat tlie order was not an order under Order 
XXII, rule 10, of the Civil Procedure Code, inasmuch 
as the plaintiff did not make any application for 
being allowed to continue the suit in consequence of 
any assignment, creation or devolution of interest 
in her favour and was, threrefore, not appealable 
under Order X,bIII, rule 1, clause (?) of the Civil Pro. 
ceduro Code, 1908. [p. 859,' col. 2.] 

Rule again.st the order of the District 
Judge of Mymensingh. 

FACTS of the case are a.s follows: — 

Rani Dinomoni Clioudhuraiii instituted 
a suit in tlie Court of the Subordinate 
Judge of Mymensingh for recovery of 
possession of certain shares in a zemindari 
against Promatha Natli Roy Chondliry and 
another, the five-annas zemiudurs of Santosh. 

Sometime after tbe institution of the 
suit the plaintiff Rani adopted a son to 
lier late husband. But before tlie adoption 
a registered agreement or eharnama 
was entered into between the Rani and 
tlie natural father of the adopted son to 
the effect that during the life-time of the 
Rani slie would continue to be in sole 
possession and enjoyment of the propertie.s, 
as she had been since the death of her 
iinsband, and tlie adopted son would be 
maintained by Iter according to his present 
position and get a personal allowance 
of Us. 1,01,10 a month during the life-time 

of the Rani. 
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After the adoption the defendants raised 
an objection to the maintainability of the 
suit by the Rani as plaintiff, on the ground 
that her interest in her husband’s pro- 
perty had devolved on the adopted son 
as soon as the adoption took place. The 
Subordinate Judge overruled this objection 
and ordered that the plaint should be 
amended by adding that the Rani is 
the plaintiff as guardian of the adopted 
son by reason of the ante-adoption agree- 
ment. , 

Against this order the defendants pre- 
ferred an appeal to the District Judge of 
Mymensingh, who dismissed the appeal on the 
preliminary objection taken by the plaintiff 
that no appeal lay. 

Against this order of the District Judge 
the High Court was moved under section 
115, Civil Procedure Code, and the present 
Rule was issued. 

Mr. B. Chahravarfi (with him Babu Jogesh 
Chari'ha Bmjy Dr. Nares Chandra Sen Gupta 
and Babu Surendra Mohan Ghosh)^ for the 
Petitioners. — The Rani is now an assignee of 
the minor son whom she has adopted. On 
adopting the son to her late husband, the 
interest devolved on the son, but by an 
agreement, the merits or validity whereof 
we are not concerned with at the present 
moment, she got the assignment of all in- 
terests from her adopted son to herself. 
This is clearly a case of assignment. There 
being an assignment daring the pendency 
of the suit, leave of the Court must be 
obtained for the continuance of the suit 
by the Rani under Order XXlf, rule 10, 
Civil Procedure Code, and an appeal 
lies from such order under Order XLIII, 
rule 1, clause ( 0 , Civil Procedure Code. 
Now the Rani seeks to go on with the 
case in her personal capacity as the as- 
signee of the interest of the son without 
getting the permission of the Court. She 
desires to be allowed to go on on the 
basis of the agreement between herself 
and the natural father of the adopted son. 
The further prosecution of the suit is cer- 
tainly not maintainable by the Rani ; she has 
not got the right to continue the suit by 
an order of the Court and the suit can- 
not be carried on by her. The District 
Judge was wrong in allowing the Rani 


(plaintiff) to continue the suit, He ought 
to have set aside the order of the Subordinate 
Judge, which was illegal. 

S)v 8. P.Sinha {v/ith him Babus Basanta 
Coomar Bose and AsUa Ranjan Ghose\ for the 
Opposite Party.— The question here is, was 
there a right of appeal by the petitioners? The 
section referred to by my learned friend is an 
enablingsection. We do not want to sue on 
the basis of there having been a devolution of 
interest. In the present case nobody has 
asked for leave of the Court to prosecute 
the case saying that there has been a devolu- 
tion of interest. 

The Rani had not applied for the leave 
of the Court. The order appealed from 
is not an order under Order XXII, rule 
10, of the Civil Procedure Code, so ob- 
viously no appeal lies. The Rani contests 
the suit on' the ground that there was 
no devolution of any interest but that 
the interest which she had before has 
been continued by reason of the agreement 
which she entered into, during the pen- 
dency of the suit, with the natural father 
of the adopted minor. The order against 
which appeal was preferred to the District 
Judge was not an order under Order 
XXII, rule 22, and no appeal lay to him 
as there is no provision for appeal against 
an order like this. 

Mr. B. Chahravarti^ in reply. 

JUDGMEN'T.— Order XXII, rule 10, 
of the Civil Procedure Code has applica- 
tion to cases in which during the pen- 
dency of a suit, the interest is assigned, 
created or devolves and an application is 
made for the leave of the Court for the 
continuance of the suit in favour of or 
against a person in whose favour such 
an assignment, creation or devolution has 
operated. Against the order made by the 
Court on such application there is an 
appeal provided by Order XLIII, rule 1, 
clause (1), In this case the plaintiff did 
not make any application for being allowed 
to continue the suit in consequence of any 
assignment, creation or devolution of in- 
terest in her favour. She contests the 
suit on the ground that there was no de- 
volution of any interest, but that the 
interest which she possessed had been 
maintained in consequence of a certain 
agreement with the father of the son she 
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had adopted pendi’nfir tbe auit. We have 
nMhing! to do with the merits of the 
question that arises upon the adoption or 
agreement; All that we have to see in 
this case is whether the order was one 
under Order XXlf, rule 10. We think 
it was-not and, therefore, the appeal to the 
District 'Judge did not lie and this Rule 
is discharged with costs, hearing fee five 
gold inohurs. 

' Rule discharged. 


: ‘ PUNJAB CHIEF COURT. 

■ Civil Miscellaneops Appeal No. 14!4 

OF 1915. 

January 10, 1916. 

Present — Mr. Justice Shadi Lai. 

>-'BASHESHAR NATH— Defendant— 

■L'. t Appellant 

versus 

RAMKISHAN DAS and others— 
Plaintiffs and another Defendant — 

' Rc'f^PONDENTS. 

Civil Procedure Cork (Act V 0/1908), 0. XLVU, r. 
*J^()rder granfing applicnlion for review for “ol/ier 
/ro.'OH”, wlirlhcr nppculahle Revimn. 

N’o appeal licsi under drder XLVJI, rule 7, of the 
Civil Procedure Coilo oirainst an order granting an 
application for review for “other suHicient reason” 
witiiin the meaning of rule 1. 

Yn<(if V. Xazn, Ih 1ml Cas. 995: 17 P. L. R. 1913; 
278 P. W. R. 91?; HP R. 191.3, followed. 

iSucli an (trder cannot be interfered witli in revi. 
sion, e.«pocially as there is a riglit of appeal from the 
final decree. 

Miscellaneous fir.st appeal from the order 
of the .Subordinate Judge, 1st Class, Delhi, 
dated the 8th May 1915, granting applica- 
tion for review of the order pass^^d by him on 
the ISth January 1915, granting a decree 
in a partition suit. 

Mr. Smifauau}, for the Appellant. 

Rai Salul) ijula Mutt for the Re- 

.sponiletds. 

JLlKiMKXr. — I liave lieard arguments 

on both sides and iiave no hesitation in 
holding that the law does not give any 
right of appeal from tlie order granting 
the application for review in this case. 
Order XIjVI I, rule 7, of the Civil Pmrodnre 
Code mentions titose .specific gnnintls upon 
which an order granting an application 
for review may lie oh.iected to, and a itenisil 
of the application and of the order of the 
lower Court make.s it rUw that the present 



case does not come within the purview of 
any of the clauses mentioned in the afore- 
said rule. The learned Counsel for the.- 
appellant places bis sole reliance upon' 
clause (6), and contends that the order; 
appealed against is in contravention of the 
provisions of rule 4. 

Now, it is indisputable that the previous 
notice required by law was given to 
the appellant, and there can be no doubt 
that the application has not been granted 
on the ground of the discovery of new 
matter or evidence. The application has 
been allowed for what the Judge con- 
sidered to be other sufficient reason’* within 
the meaning of rule 1, and the circumstance 
that the respondeat prayed for producing 
farther evidence and that prayer found 
favour with the Court, does not convert 
the order into one granting review on 
the ground of the discovery of new evi- 
dence. 

The case is on all fours with that reported 
as Y usaf Naza il) and I must hold that 
no appeal is competent. 

The prayer for treating this appeal as, an 
application for revision cannot be enter- 
tained, for the simple reason that there 
is no sufficient ground which would warrant 
my interference on revision. The order 
granting the review and directing further 
enquiry may be bad in law, but that is not 
sufficient for invoking the revisional juris- 
diction of this Court. Further, the appellant 
is entitled to prefer an appeal from tbe 
final decree, and the existence of this remedy 
is an additional reason for declining to 
exerci.se the revisional jurisdiction. 

For the aforesaid reasons, I dismiss tbe 
appeal with costs. 

Appeal dismissed. 

(1) ]fi Ind. Cas. 995; 11 P. R. 1913; 17 P. L. R. 
1913; 278 P.W. R. 1912. 
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« 

MADRAS HIGH COURT. 

Second Civil Appeal No. 2459 of 1914. 

February 3, 1916. 

Present:— Mr. Justice Coatts Trotter and 
Mr, Justice Seshagiri Aiyar. 

P. T. CHAMI— Dependant No. 1— 

Appellant 

versus 

A. ANA PATTAR and others— Plaintiffs 

AND DsFEND4NTS NoS. 2 AND 4— RESPONDENTS. 

Malabar CompeimHon for 2enants' Improvements 
Act (I of 1900;, s. 5-^Patjment into Court by land- 
lord of amount due for improvements, whether valid 
te}ider— Contract Act (IX of 1872), s. Transfer 
of Property Act (IV of IHH'i), s. 83 — Tenant remaining 
in possession afterwards^Riyht of landlord to claim 
mesne profits, 

When a landlord has tendered that which a Court 
has subsequently found to be the true amount due 
and owing in respect of the improvements effected by 
a tenant, if the tenant chooses to hold over after that 
date, he can do so only at his peril and on condition 
of paying the mesne profits on the land. [p. 8‘11, 
col. 2.] 

Per Seshagiii Aiyar, J . — The value of improve- 
ments effected by a tenant cannot be brought under 
the expression “amount due on the mortgage” in sec- 
tion 83 of the Transfer of Property Act and, there- 
fore, the section does not enable a tender to be made 
by a landlord for the value of improvements but such 
a tender is a valid tender under section 38 of the 
Contract Act. [p. 862, col. 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Palghat, in Appeal Suit No. 10 19 of 
1913, preferred against that of the Court 
of the District Munsif of Palghat, in Original 
Suit No. 499 of 19 j2. 

Mr. T. K, Govinda Aiyar, for the Appel- 
lant. 

Mr. P, 7. Paramesivara Aiyar for Mr. 

G. y. Azyar, for the Respond- 

ents. 

JUDGMENT. 

COUTTS TRO'fTER, J.- In this case the 
learned Judge found that the landlord 
tendered by paying into Court the whole 
value of the improvements effected by the 
tenant. It is said that the Judge did not 
determine what was the exact sum due. 
What he did ,say was that *'the correct 
amount was deposited because Rs. 100 was 
deposited” and, of course, in a matter of this 
kind the value of the improvements cannot 
be accurately estimated. All that he can 
say is whether the sum tendered was 
substantially reasonable compensation for 


the improvements; and he has found it was, 
and, therefore, it was a perfectly good 
tender. 1 confess to a good deal of 
difficulty in seeing how the landlord Was 
entitled to take the procedure of paying 
into Court, But that is not complained of 

here and, therefore, no difficulty ari.ses on 
that score. 

That being so, the landlord then says 
that the tenant has got to pay him mesne 
profits for two years or for such period , as 
he remained in possession after the principal 
mortgage-money and the interest had been 
paid off and after there had been this 
tender of the amount due for improvements. 
The Malabar Compen.sation for Tenants’ 
Improvements Act, section 5, says: “Ev^ry 
tenant shall, on ejectment, be entitled to 
compensation for improvements which 

have been made by him and ev^ry 

tenant to whom compensation is so due 
shall, notwithstanding the determination 
of the tenancy or the payment or tended of 
the mortgage-money, be entitled to remain 
in p issession until ejectment in execution 
of a decree or order of Court.” The appel- 
lant says that this entitles him to turn a 
deaf ear to any tender or offer of. the 
compensation money and squat upon'jhe 
land rigidly until a suit is actually brought, 

1 think that is a wholly unreasonable con- 
struction of the Act and would permit wholly 
unreasonable conduct on the part of the 
tenant, I think that when the landloi’d has 
tendered that which the Court has subse- 
quently found to be the true amount du"e and 
owing in respect of the improvements, ' if the 
tenant chooses to hold over after that date' he 
can do so only at his peril and on condition of 
paying the mesne profits on the laiid, 
if the amount tendered is found ,to ' be 
adequate. ‘ ^ 

1 desire to express no opinion as. to 
whether the compensation under the Mala- 
bar Compensation for Tenants’ Improve- 
ments Act can be treated, in circumstances 
like the present, as being part • of ■ 'the 
mortgage-money within the Transfer : of 
Property Act. I do not know whether 
ft is or is not, but it is not necessary to 
decide that point for the purposes of 
this case, having regard to the fact that 
no point is taken about payment into 
Court being a regular means of tendering, 
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The appeal fails and is dismissed with 


costs. 


SBSflAQiRi Aiyar, J. — The question raised 
by Mr. Govinda Aiyar is not free from 
difficulty. I agree with him that the value 
of improvements cannot be brought under 
the'expression “amount due on the mortgage” 
in section 83 of the Transfer of Property 
Act, because the mortgage-money, as deflned 
in the Transfer of Property Act, only in- 
cludes the principal and the interest. 
Therefore, I do not think that section 83 
of the Transfer of Property Act enables 
the tender to be made. But we have 
section 5 of the Malabar Compensation 
for Tenants’ Improvements Act and in 
clause (1) of that section it is stated 
that after the mortgage-money has been 
tendered, which must be, I suppose, under 
section 83 of the Transfer of Property 
Act, the relation of landlord and tenant 
subsists between the parties for certain 
purposes. If that relation subsists, the 
liability to pay mesne profits to the land- 
lord by the tenant also subsists. Then 
the further question arises as to whether 
during the subsistence of this relationship 
the landlord is entitled to tender the value 
of improvements. There is section 38 of 
the Contract Act, which enacts the general 
law that a person who is under an obli- 
gation, can tender the amount to tlie 
person who is entitled to it. Mr. Govinda 
Aiyar has conceded in this Court that his 
complaint is not that the amount has not 
been tendered to him personally but that 
it has been tendered in Court. Tlierefore, 
we may take it that he is not prejudiced 
by the fact that the tender of the value 


of the improvements was made into Cour 
and not directly to him. Applying the prin 
ciple of section 38 of the Contract Act 
there was a good tender and the obli 
gation on the part of the Imulloid wa 
performed, if that is so^ the ohligatioi 
on the part of the tenant umler sectioi 
5, clause (2), t>f the Coinpeiisation fo; 
Tenants’ Improvoments Act remains am 
under that clause tlie tenant is bound t. 
pay the mesne profits, i, therefore. agre( 
with my learned brother that the duei>ii-i 
of the Court below is right in diK-tinL 

the appellant to pay the mesne prolils altei 
the period of tender by the respondent 


[me 


The question of costa was certainly in the 
discretion of the Court, and taking all the 
circumstances into consideration the Court 
below has made a fair award. I see no 
reason to differ from the exercise of the 
discretion. I agree that the appeal should 
be dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 233 

OF 1914. 

February 11, 1916. 

Preseni-.—Mr. Justice D. Chatterjee and 
Mr. Justice Beachcroft. 

BHARAT CHANDRA DAS and others 

Defendants — Appellants 


V W f V p 

RAMANANDA DKB and others— 
Plaintiffs— Respondents. 

Appeal, yccoHff— Tbak mop, preference given to, ivhe. 
ther a quciftion of laiv— Finding uf fact or lair^ 
Weight given to a document ichich is not one of title 
Khelher a (ptesfion of /air-Halahadi chilUs—Execul 
tion proceeding, ipiestion to he left to he decided in. 

The question tliat a lower Appellate Court gave 
umlue preference to a ihak map involves a pure 
(|ucsti<)u of fact and as such cannot be raised in 
second a{)penl. [p. SO-t, col. F.] 

ilalahudi Chittas cannot bo called documents of 
title and, tlierefore, what etfect is to be given to them 
in evidence is not a cpiestion of law Nvhich can be 
raised in second appeal, [p. 864, col. 2.] 

A i|uestion, wliieli it was not essential to decide 
in a suit, may be left to be decided in execution 
I'roeeedings. [p. SGo, col. 1.] 

Where a lower Court without rc-laving the thah 
niiip and ascertaining the boundaries deerped a 
suit for deelarutioii uf title to and possession of a 
share in llie residuary r/m^ ofa Ihak number of a 
eertaiii and directed tliat the ihak map should 
be le-laid in the locality by a Commissioner in 
execution of the decree: 

Held, that there was no error in leaving the as- 
cerlaiament of boundaries by re-laying the thak map 
to be deciih'd ill the oxocution proceeding [p. 865 

col. 2. o • » 


Appeal against thedecree of the Additional 
District Judge, Sylhet, dated the 27th 
i>eptoiiibcr 1913. atlirming that of the Sub- 

* . Court at that place, dated 
tile 18th (if June 1912. 

I* AC IS material to the report will appear 

tumi the following extracts from the judg- 

muni of tile Additional District Judge of 
Sylhft: 
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“The plaintiffs sued to recover possession 
as auction-purchasers of Taluq Benode Ram 
Gopal, which it seems was brought to sale for 
arrears of revenue and local rates. They 
alleged that an undivided 2-annas share of 
the residuary chaks of thah map No. 3450 
appertains to the taluq in question. As 
such they sought to re:over possession of 
ah undivided 2-annas share of the above 
residuary cJiah, The defaulting proprietors 
(defendants Nos. 1—22) were said to have 
stood in their way, they did not permit 
them to peacefully recover possession of 
the taluq sold for arrears of revenue and 
local rates. 

A few defendants only contested the suit. 
Their common defence was that they did 
not oppose the plaintiffs when they (the 
plaintiffs), as they alleged, sought to recover 
possession. Defendants Nos. 11, 14 and 

21, however, disputed the title of the 

plaintiffs, as purchasers of the Taluq 
Benode Ram Gopal, to any land of Mauza 
Rampasha. 

The learned Subordinate Judge has decreed 
the suit against defendants Nos. 1—20 and 
22 only. The defendants Nos. 10, 11, 12 
and 14 alone chose to challenge his decision 
in this appeal. « # 

* # # * # 

The next ground taken in apneal is that 
the lower Court was wrong in decreeing 
the suit when there was no local investiga- 
tion, no re-laying of the tkak map. * * 

* * # # * 

[After distinguishing the case reported 
as M.okesh Chunder Sen v. Jtiggut Ghnnder Sen 
(1), the learned District Judge goes on] 

Here the plaintiffs seek to recover posses- 
sion of an undivided 2-annas share of 

residuary thah chaks in Mauza Rampasha. 
There is no claim for recovery of specific 
plots. The lower Court has decreed pos- 
session of an undivided 2-annas share. 
The residuary thah chaks in Rampasha will 
in terms of the decree be marked out in 
execution, the thak map will then be re-laid. 

I think the decree cannot successfully be 
assailed because th? re-laying of the thah 

map has been postponed to a later stajre 
* # # # # ■ 

(After discussing the contentions of the 
appellant as to the reliability of the thah 

(I) 5C. 212; 4 lad. Jur. 624. 


map and wajib uUarz, the judgment proceeds). 
In short there is no satisfactory evidence to 
hold that the thah Tasiig inthe wajih’ul-ayz is 
inaccurate. * * ^ 

* * * # # 

The thak map and loajib-ul-arz may well be 
relied on. * * # # 

* * # # # 

I need only add in conclusion that though 
the ^ plaintiffs are allowed to recover an 
undivided 2-annas share of the residuary 
thah chaks in thak map No. 3450, they will 
not be entitled by virtue of this decree 
to claim joint possession of any specific 
plots of land which any of the above 
defendants may hold as part proprietors 
of any of the 6 tabiqs which own land jointly 
in Mauza Rampasha. Joint possession is 
possible even when some of the co-sharers 
hold specific plots for the sake of con- 
venience. Such a contingency was clearly 
contemplated and recognised in a recent 
ruling [see Kumudini Mozumdar v. Basik Lai 
Mozumdar (2)]. The plaintiffs will be able to 
dislodge them, if need be, by a regular suit 
for partition. Tlie result is the appeal is 
dismissed with costs.” 

Dr. Sarat Chandra Basack and Babu He- 
mendra Kumar Das, for the Appellants. 

Babu Broja Lai Chakrabartty, for the Re- 
sponderits. 

JUDGMENT. 

BtAcuoROFr, J.-The phintiff-respondent 
brought this suit for declaration of his title 

to and possession of a 2-annas share in 
the residuary vhak of thak No. 3450 oi Mauza 
Rampasha, as appertaining to the Ta/wy No. 
24775-59, Benode Ram Gopal, which he had 
purchased at an auction sale and of which 
he alleged that the defendants had prevented 
him from taking possession. He also asked 
for mesne profits. He stated in his plaint 
that the other^ 14 annas of the mauza ap- 
pertained to 5 other faluqs of which he 
gave details. 

Written statements were filed by varioD.s 

■sets of defendants and a number of ksues 

framed by the first Court, of which the 

most important seem to have been whether a 

2.annas share of any land in Mauza Ram- 

pasha appertained to the plaintiff’s taluq and 

as to liability of various defendants for mesne 
profits. 

(2) nC.W,N.ol7. 
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The Subordinate Jndge made a decree de- 
claring plaintiffs’ title to an undivided 2- 
annas share of the lands of the residuary 
chak of the tkak map No. 3450 of Miftza 
Rarapaslm. He directed that the map should 
be relaid in the locality by a Commissioner 
in execution proceedings, who would de- 
liver possession. He also awarded mesne 
profits, the amount to be ascertained later 
against defendants Nos. 1 to 20 and 22. 

On appeal the Additional District Judge 
upheld the judgment and decree of the Sub- 
ordinate Judge, but in doing so remarked 
that the plaintiffs would not be entitled by 
virtue of the decree to claim joint possession 
of any specific plots which the defendants 
may hold as part proprietors of any of the 
taluqs which own land jointly in Manza 
Rampasha 

These remarks of the learned Judge have 
not been incorporated in the decree. Nor 
was it intended that they sliould be. Tlie 
object was evidently merely to make clear 
to the plaintiffs the limitations of the decree 
for possession given to them. But they 
have been made the foundation for the main 
arguments advanced on behalf of the ap- 
pellants: they have been presented as a 
finding on the part of the learned Judge 
that by some arrangement, express or im- 
plied, the appellants were in exclusive p«is- 
session of plot.'^ of lands representing their 
interest not only in the tnluti which was 
Smd, but in others of tlie live remaining 
taluqs comprised in the 10 annas (if the 
mama and on tin’s again, have beeii ha.'^ed 
the further arguments that the exact limits 
of the residuary chak should have h.-en 
ascertained by re laying the bouuilary during 
the course of the suit and that it slinuld 
have been fouml in tlie ('(Hirse of the suit 
exactly which was the hind from pisses^imi 
of which the plaintiffs had Itcen kept, tl.-at 
this question sliould not have been left to he 
decided in execution proceedings, and iinle>s 
this was found the deciee for i)«i>s.-s.sinn 
could not be executed. 

In addition it has been urged that the 
subject-matter of the suit has imt been 
described witli the particularity ivi|uiivii by 
Order VII, rule 3, that the deiemhuiU 
should not have l)‘eii made liable ’.lointly tor 
mesne profits and that the learned Judge 
was wrong in giving preference to the 



tliak map over the mouzawari paper.s and 
halahadi chittas filed by the defenddnt.s. 

The objection that the land ha.s not been 
described with sufficient particularity is, in 
my opinion, unsubstantial. The name of the 
villace is given, so are the name and num- 
ber of the tnluq and the number of the 
ihak. But this is not all. Of the defendants, 
who have appealed one only, m., No. 2, 
raised an objection in hi.s written statement 
on the ground of uncertainty of the subject- 
matter. He stated in one paragraph that 
want nf a definite description and boanda- 
rips of the land had pn ved a bar to a pro- 
per an.swer being filed, And even though-a 
supplementary written statement was put in 
by two of the defendants, Nos. 11 and 14, 
i9 months after the first written statement, 
iin objpction was taken on this ground. 
Nor does the objection of defendant No. 12 
appear to have been pressed in any way 
after the filing of the written statement. 

The argument that the learned Judge 
gave undue preference to the thak map 
would seem, thus broadly stated, to involve a 
pure que.stion of fact and as such not one 
to he admitted in second appeal. But it 
take.s thi.s form: though the learned Judge’s 
finding that the thak map is preferable to 
the monzaivari papers might be unassailable 
in second appeal, the halahafli chittas are 
documents of title and the effect to be 
given to them is a question of law. To 
support his argument the learned Vakil 
has referred to certain passages at page 
cxxviii #’/ srif of Words’ Introduction to the 
A'.sam Land and Revenue Regulation. But 
ho seems to liave confused halabadi pattas 
with hiilah'idi r/o7/(gv, which cannot be called 
documents of title. The argument thus 
loses its force and the matter is reduced to a 
pure question of fact, and the learned Judge 
lias found, a finding which cannot be in- 
terfered with in .second appeal, that as 
evidence the tfi'ik map is to be preferred 
to the papei's relied on by the appellants. 

The argumt^iits that the appellants should 
ii**t have been made jointly liable for mesne 
inoiits also dejiends on the findings of 
iie't of the leai'iied Judge. The learned 
Judge say-;, joint tort-feasors are jointlf 
and severaHy liable for damages.’’ 1 do 
11 *t tliiid< the learned Subirdinate Judge 
was in error when he found the above 
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defendants jointly liable for mesne profits.” 
It is admitted that if the appellants com- 
bined to keep the plaintiffs out of posses- 
sion they would be jointly liable for mesne 
profits, but it is argued that that is not 
the case here and in the absence of such 
a state of things, the liability of each 
appellant is limited to mesne profits in 
respect of the land out of possession of 
which he kept the plaintiffs and that this 
was an additional reason for re-laying the 
boundaries in the locality before a decree 
was given. It is to my mind perfectly 
clear that the learned Judge, though he 
does not say it in so many words, intended 
to tind that the appellants combined to keep 
the plaintiffs out of possession. If that was 
not his intention his reference to joint 
tort-feasors is absolutely meaningless. 

No difficulty as to mesne profits arises 
from the fact that the boundaries have not 
been re-laid in the locality. This is not 
one of those cases in which a question, 
which it was essential to decide in the 
suit, has been left to be decided in execu- 
tion proceedings. That argument might have 
xiad force had there been dispossession 
of specific plots. But here tliere has been 
dispossession, or rather a keeping out of 
possession, of the whole of an undivided 
share of the mauza. 

As already indicated, the main argument 
for appellants was that they could not be 
deprived of possession in execution because 
the lands of which they are in individual 
possession represent not only their shares 
in the taluqs purchased by the plaintiff, 
but of other taluqs. Now not only is there 
no finding that this is the nature of the pos- 
session of the appellants but a reference to the 
pleadings makes it clear that there could be 
no such finding. This state of things was not 
alleged by any one of the defendants who 
filed a written statement. Of the present 
appellants the three who filed written state- 
ments, viz., Nos. 11, 12 and 14 said they had 
nothing to do with any land of the tahq 
bought by plaintiffs, and they did not con- 
test his right to get possession of any land 
in that talnq. Then in their supplementary 
written statement defendants Nos. 11 and 
14 stated that none of the six taluqs, i.e., 
the plaintiffs’ and the other five specified 
hi the plaint were ijmaL And from the 
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judgment of the Subordinate Judge it 
would appear that the case was fought 
out on that line in the first Court, Even 
if this line of defence is not inconsistent 
with the theory now set up, I do not think 
I am doing the appellants an injustice when 
I say that the theory now presented was 
never made a prominent part of the 
defendants’ case or involved in the issues 
framed. Apparently possession of specific 
plots was advanced as an argument that 
the taluqs were not ihial, and the learned 
Subordinate Judge to meet the argument 
hazarded the conjecture that possession of 
specific plots might have been with the 
consent of the proprietors of other taluqi. 
But possession of separate plots was 
never advanced as a bar to the plaintiffs’ 
obtaining possession on the lines now for- 
mulated. 

It is quite possible that if in execution 
the plaintiffs attempted to take jt/tas pos- 
session of lands in possession of the de- 
fendants, difficnlties might arise if it were 
found that those defendants were proprietors 
of other ijmali taluqs, but there is no fault 
to be found with the decree given by the 
learned Subordinate Judge with which 
decree the first Appellate Court lias not 
interfered. The decree is one for joint 
possession and tlie method of executing 
it is indicated in Order XXI, rule 3o. 

As regards the argument that possession 
cannot be given unless the exact subject- 
matter of the suit has been ascertained by 
boundaries and that that should have been 
ascertained in the suit itself, it is sufficient to 
say that that is the same argument which 
was raised in connection with the mesne 

profits in another form and requires no 
further discussion, 

I would, therefore, dismiss the appeal with 
costs. 

D. CHATTEiiJCE, J. — 1 agree. 

Appeal disniisse-l. 
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HIRA LAL PALV. ET6AR UANDAL. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. i!006 

OF 191;L 

April 23, 1915. 

TresenU — Mr, Justice Richardson and 
Mr, Justice Mullick. 

HIRA LAL PAL— Defendant No. 1 — 

Appellant 

versus 

ETBAR MANDAL and others— Plaintiffs 

— Respondents. 

Civi} procedure Code(ActV of 1908), 0 XLl, rr, 
23 ^ 2^— Remand— Remanding Couri, uheiher can 

re^conf^ider decieione on mues decided on occasion of 
remand— Preliminary decree, when decisions on ceriain 
issues— Test — Inferlocufonj orders, effect of. 

A suit for ejectment was dismissed by the first 
Court after deciding the issues relating to the 
merits of the dispute between the parties but 
without deciding the issues relating to limitation 
and misjoinder The lower Appellate Court decided 
the issues relating to the merits and remanded the 
suit to the first Court to dispose of it after 
the trial of the issues relating to limitation and 
misjoinder and according to its findings on the issues 
relating to merits On appeal to the High Court 
from the order of remand it was held that the 
lower Appellate Court ought only to have sent the 
case back under rule of Order XLI of the 
Civil Procedure Code. The officer of the Appellate 
Court was succeeded bv another officer. On the 
record again coming up before tlic Appellate Court 
itreiuscfl to review the decision already arrived at 
on issues relating to merits: 


Held, that the lower Appellate Court was not wrong 
in treating the decision of his predecessor upon the 
issues relating to merits in the suit as final and in 
refusing to re-consider those issues upon Ihe evidence 
for the purpose of arriving at an independent 
determination in regard to them. [p. SC-, col. 2.] 
Held, {Mullick, J., dubitonte) that the order of 
remand of the lower Appellate Court was not 
merely interlocutory but uas a formal expression of 
an adjudication and as such amounted to a prelimin- 
ary decree, and no appeal hu ing been preferred from 
that decree as such, it became final, [p 868, col. 2.] 
Lachman Prasad v. Jamna Prusad, lO A. 162; A. 


W. N (188r I 29i), referred to. 

Per Richarilsoii, J.— An opinion incidentally or pro- 
visionally e.x{>reHS('(l by an Appellate Court while 
I'umanding a case under Order .XLI, rule 2', is i*pen 
to re-cotiHideralion by the same Court when the 
record again comes np toil after the remand. [p. 
868, col. l.j 

Bonchuree Ghusc v AnKiodiUrn Uisiras, 21 \V\ K. 
187; Miibanik Husain v. B'hari, 10 A. ‘^00; A. W. X. 
(1891) {il; Hiatintiicssa Hibi v. K'liiish {'hnudnt 
17 !mt Cas. 221; IOC. I '.KM; dauvudn, yafh R-y 
('hinnihtirij Surju Kinila {.'h'ot ilhn- u, 13 hid. 

Cas 89; 17 C. W, N. lf)2: Iftiliunt Hmiirlinnilni Au/h 
V. Sfcretanj of State, 82 )i. 412; ’U Horn L. 11. .'81; 

S(U}nth(*’ nirr V Juijijul Chuiiih r H' lj, Vl \V. 
It. 199; Jaiiiiniiloiiiodiikit Subbalakshiinninua v. Ja 


>/(- 


miia Veukotiir ynhi, 2 hid (“as 525; 82 M. 818 at p. 
82j 6 M, L. T. 75; tSuraj Dm v. Chatfar, 3 A. 733; 


• « 

A. N. (1881) 66} Kharag Prasad Bhagai'v.Durdhari 
Rai, 14 A. 348; A. W. N. (»h92) 2^ referred to. 

Interlocutory orders may be, and often are, decretal 
and final in their character and, therefore, (subject 
to review .by a superior Court in appropriate 
proceedings) binding as between the parties in subse. 
quent stages of the same litigation, [p. Hfis, col 1.] 
One test for the purpose of determining whether 
an adjudication is or is not final and conclusive so 
far as it goes, is whether it does or does not amount 
to a preliminary decree, [p. 869, col. 2.] 

Per Mullick, /.—Asa matter ofpra''tice a Court 
will not and ought not to revise after remand 
interlocutory decisions which were made either by 
itself or by an officer of co-ordinate jurisdiction oa 
the occasion of remand, [p. 869, col. 1 .] 

When, however, the interlocutory decision amounts 
to a preliminary decree within the meaning of sec- 
tion 2 of the Civil Procedure Code the Court is in- 
competent to revise thHt decree till it is duly set 
aside or amended according to law. [p. 869, col. 1.] 

Appeal from a decree of the Subordinate 
Judge,' 24- Parganas, dated the 14th March 
1913, reversing that of the Munsif, Baruipur, 
dated the 7th October 1909. 

Babus Mokendra ^^ath Ro[/, Mohini Mohan 
Ghntter)ee and Prohodh Chandra Dutt^ for the 
Appellant. -3 

Babu Provash Chandra Mitterj^ 
spondents. 7 

JUDGMENT. 

Richardson, J. — On consideration we. are 
of opinion that there is no sufficient rea-son 
for our interference. The point which was 
taken at the hearing was that the learned 
Subordinate Judge in the Court of. Appeal 
below was wrong in treating the decision 
of his pre(3ecessor upon issues Nos. -3 and 
4 in the suit as final so far as he was 
concerned and in refusing to re-consider 
those issues upon the evidence for the 
purpose of arriving at an independent 
determination in regard to them. Issues 
Nos. 3 and 4 relate to the merits of the 
dispute between the parties and what 
happened was this. The first Court originally 
decided those issues against the plaintiff 
and dismissed the suit without deciding 
the remaining issues Nos. 1 and 2, which 
raised separate questions of limitation and 
misjoinder. Upon appeal the then Subordi- 
nate Judge in a judgment, dated the Slgt 
May 1910, found in the plaintiff’s favour 
upon i.‘‘sues Nos. 3 and 4 and remanded 
the suit to the first Court with the direction 
tint the Munsif was to dispose of the 
suit after the trial of the first and second 
i.-sues and according to the findings 
of this Court, on the third and fourth 
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issues.’* There was an appeal to the Hisrh 
Court from the order of remand and the 
Hijifh Court in it«i judgment of the 4th 
June 1912, held that the order was wrong 
inasmuch as it was passed apparently under 
rule 23 of Order XLI whereas the case 
should have been dealt with under rule 
25 of the same Order. In pursuance to 
directions given by this Court, the suit 
was then remitted to the first Court in 
order that the Munsif might try issues 
Nos. 1 and 2 and certify his findings 
thereon to the lower Appellate Court, upon 
whose file the appeal remained as a pending 
appeal. When the record again came up to 
that Court, the Subordinate Judge who 
had previously dealt with 'he appeal had 
left. His successor expressly refused to 
review the decision already arrived at on 
issues Nos. 3 and 4 and confined himself 
to a consideration of the first two issues 
■ in regard to which he accepted the findings 
of the Munsif which were in favour of 
the plaintiff. It may be mentioned that 
those issues are quite independent of issue.s, 
Nos. 3 and 4. The suit is a suit for ejectment. 

' The parties are rival tenants. The true title 
is found in the plaintiff. The defence to 
which issues Nos. 1 and 2 were directed 
was whether the plaintiff had been dispos- 
sessed by the landlord, whether he ought 
to have been made a party and whether 
the limitation specifllly provided by the 
Bengal Tenancy Act for suits between land- 
lord and tenant applied ? These questions 
have been answered in the negative and 
upon the whole of the findings including 
those of his predecessor, the Subordinate 
Judge made a final decree in the plaintiff’s 
favour. The contention is that the decree 
is wrong because the Subordinate Judge 
refused to treat the issues decided by his 
predecessor as open to further discussion 
and the contention is pushed to this 
point that if the appeal had come the 
second time before the Subordinate Judge 
who first dealt with it, he too would not 
have been bound by his previous judgment. 

Now, I observe that the first Subordinate 
Judge evidently intended to dispose off final- 
ly, issues Nos. 3 and 4. This is clear 
from the terms of the order of remand. 
It is equally clear that the High Court 
in its judgment of the 4th June 1912 
did not contemplate a re- hearing of these 


issues. Having pointed out that the 
Subordinate Judge ought “only to have 
sent the case back under rule 25 of Order 
XLI in order that the Munsif mightcoire 
to findings on issues Nos. 1 and 2,” the 
learned Judges added:— “it would have 
been open to the parties then to argue 
on those two issues (namely, issues Nos. 
1 and 2) and the lower Appellate Court 
should have then proceeded to deal with 
the case.” There is np suggestion that 
issues Nos. 3 and 4 should be re-argued 
or re-heard. The High Court did not set 
aside the Subordinate Judge’s judgment 
of the 3 1st May 1910, but merely altered the 
form of the remand, hrma facie it would 
seem sufficient to say that in the subsequent 
proceedings the High Court’s orders were 
properly understood and carried out. It 
was argued, however, that, nothing being 
expressly said about issues Nos. 3 and 4, 
the order'i operated under the Civil 
Procedure Code to re-open them, and in 
support of this argument some reported cases 
were cited which mu.st be briefly noticed. 

The case oi Boncharee Ghosev, Ainooddeen 
Biswas {{) is of no assistance to the ap- 
pellant. The case had been wrongly 
remanded by a Subordinate Judge and the 
High Court gave specific directions as to 
how^ it was to be dealt with, including 
a direction that when the case came 
again before the Subordinate Judge, with 
tlie findings of the Munsif upon the issues sent 
down to him for trial, the Subordinate Judge 
was to hear the appeal de nuoo. in the prespnt 
case the High Court might, no doubt, have 
made a similar direction but did not do so. 

In the cases of Mubarak Husaht v. 
Bihan (2) and Hialtuiuessa Bihi v. Kailask 
CMndra Saha (3) it does not appear from 
the reports that there was any adjudication 
by the remanding Judge which would 
bind him or his successor at the final hear- 
ii.g. There is no doubt that an ksue can he 
sent down in such a way that the whole 
appeal remains open, in such a case the 
appeal will be finally decided on the re- 
cord as a whole and it may be possible to 
disregard the issue sent down and the finding 
upon it as otiose. 

I doubt whether the case of Ganendra 

(1) 24 W R. 137. 

(2) 16 A 306; A. \V. X. ( 1894) 97. 

(3) 17 lud. las. 224; 16 C. L. J. 259. 
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Naih Boy GJwwdhury v. Surja Kanta Boy 
Okowjhury (4) goes any further. It seems 
obvious that in remanding a case an 
opinion may be incidentally or provisionally 
expressed which would not amount to a 6nal 
adjudication so as to conclude the parties. 

On the other hand, in Balvard Bam- 
chandra Natu v. Secretary of State (5) it 
was recognised that a remanding judg- 
ment may be conclusive on all points there- 
in specifically decided beyond possibility of 
revision.” In Brojo Soondur Gossaviee v. 
Juggut Chunder Bey (6) it was held that a 
District Judge has no authority, when 
hearing an appeal from a Munsif’s decision, 
to vary or ignore the directions made by 
an Appellate Court of co-ordinate jurisdic- 
tion, such as that of the Subordinate Judge. 
The learned Judges observed The 
District Judge in such cases ought to be 
guided by the practice which obtains in 
this Court, where, when one Division 
Bench sees fit to give certain directions, 
any other Bench before which the case 
may afterwards come on, has to keep 
itself within those directions.” This case 
was cited with approval in Jammalamadahi 
Subbalahhmainma V. Jammala Yenkafoyayadu 

(7) . The cases of Snraj Bin v. Chatter 

(8) and Kharag Prasad Bhagat v. 
Burdhari Ual (9) may also be referred to. 
Moreover there is a catena of authorities 
which show that interlocutory orders 
may be, and often are, decretal and final 
in their character and therefore (subject, 
of course, to review by a superior Court 
in appropriate proceedings taken before 
it) binding as between the partie.s in sub- 
sequent stages of the same litigation [^lungul 
Pershad Dichif v. Grija Kaut Lahiri 
(10), liam Kirpnl y. Rnp Kauri (11), 
Muhammad Ahdnl Majid v. Muhammad Abdul 
Aziz (lli), Bhup bidiir Bahadur Singh v. 
Bijat Bahadur Simjli ( l\) and Ahmrd Musaji 


(1) ir> Ind. (Jas. 30; 17 C N. 

15) 32 B. •t-i2: 10 Boim. h. \i. CBI. 

(6) 21 W. U. 1')<J 

(7) 2 Ind. Ciis. 52.-): 32 M.dlSnl |..320, .\l.L.T.7o. 

(8) 3 A. 7oo;.\ W. N. (IS-sn .M. 

(0) UA 318; A. W. y. (1M)2) 2.7. 

(10) 8 1. A. 123; ] I e'. I.. 11. 113; 8 V. ol. 4 S;,;-. B. 


C, J. 240. 

(11) 11 1. A. 37. d A. 2Bf 4 
4SU. 





!*. J. 


(12) 24 I. A, 22 ar p, 32; 10 A. 155: 7 8.ar. 1*. (’. J. 
111 . 

(13) 27 I. A. 2l)'J; 5 C. W. X. 52; 23 A. 152. 


X\m 

SaUji V. Hashim Ebrahim Saleji (14)], 

The observations in the case of Lachman 
Prasad v. Jamna Prasad (15) as to the 
possible difficulty of drawing up a final 
decree on the basis of separate judgments 
delivered at different dates had reference 
to the Civil Procedure Code of 1882, The 
difficulty disappears under the Code of 
1908, which in section 2 defines the term 
preliminary decree” and by section 97 pro- 
vides that if no appeal is preferred from 
a preliminary decree, its correctness can- 
not be afterwards disputed in an ap- 
peal from the final decree. One test, there- 
fore, which may be suggested for the 
purpose of determining whether an ad- 
judication, such as that of the Slst May 
1910, is or is not final and conclusive 
so far as it goes, is whether it does 
or does not amount to a prelimi- 

nary decree.” In the case before us the 
order of that date was assumed in argu- 
ment to be merely interlocutory in its 
nature or rather to be nothing more than 
an order of remand. It was appealed 
from as an order of remand and, there- 
fore, treated as such in the judgment of 
this Court of the 4th June 1912. On that 
footing it would, in our opinion, as we 
have already intimated, be sufficient to say 
tliat the lower Appellate Court has correctly 
carried out the directions of this Court 
according to their true interpretation. But 
if it be necessary to go further, I should 
be disposed to hold that the order was a 
formal expression of an adjudication which 
amounted to a preliminary decree and 
that no appeal having been preferred from 
that decree as such, the appellant is 
now bound by it. 

In the result this appeal must be dis- 
missed with costs. 

Mdllick', J.--I agree that the appeal 
must be di.smi.ssed on the ground that 
having regard to the manner in which the 
remand order of the High Court wa.s ex- 
pressed, it was not open to the Subordinate 
Judge to revise tlie decision of his prede- 
cessor (the remanding Subordinate Judge) 

(14) 2.siml. Cas 7)0; 17 M. L. T. 312; 2 L. W. 
377; 21 V. li. J. 41P; 13 A. L. J. 540; 17 Bom. L. R. 
■132; 20 M. L. J. 70, (1015) M. W. N. 485; 42 C. OUj 
42 1 A. 01: IOC. W. N. 440. 

(15) 10 A. 102; A. W. y. (1887) 205. 
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' on issues Nos. 3 and 4. But even if there 
had been no appeal to the High Court, the 
Subordinate Judge was, in my opinion, not 
bound to re-hear the parties on these 
issues; for it seems to be well settled that 
though it is open to a Court to revise after 
remand interlocutory decisions which were 
made either by itself or by an oflScer of co- 
ordinate jurisdiction, yet as a matter of 
practice a Court will not and ought not to 
do so. When, however, the interlocutory 
decision amounts to a preliminary decree 
within the meaning of section 2 of the Civil 
Procedure Code the Court is, of course, 
incompetent to revise that decree till it is 
duly set aside or amended according to 
law. In the present case I would hesitate 
to say that the findings on issues Nos. 3 
and 4 amounted to preliminary decrees. 
Issue No. 4 does not decide any question 
of right. Issue No, 3 does decide the 
question of title to the land in suit, but as 
that decision is subject to the decision of 
iMues Nos. 1 and 2 which relate to limita- 
tion and non-joinder of parties, it seems 
doubtful whether the remanding Subor- 
dinate Judge did conclusively determine 
the rights of the parties. But it is not 
necessary to go into this question any 
further because for the reason already 
given the appeal must be dismissed with costs. 

Appeal dismissed. 

MADRAS HIGH COURT. 

FULL BENCH. 

Civil Revision Petitions Nos. 338, 339 and 

340 OP 1914. 

October 22, 1915. 

Pre^en/:— Sir John Wallis, Kt., Chief Justice, 
Mr, Justice Abdur Rahim and Mr. Justice 

Seshagiri Aiyar. 

November 24, 1915. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr, Justice Napier. 

A. T. S. A. ANNAMALAl CHETTY and 
OTHERS— Plaintiffs— Petitioners in all 

versus 

In C. R. P. Nos. 338 and 340 of 1914 

S. V, VELAYUDU NADAR — Defendant 

Respondent 

In C. R. P. No. 339 of 1914 
SUNDARA NADAN ■■ Defendant — 

Respondent. 

Limitalm Act (IXofmS), Sch. I, Arts, 73,80- 


Suit on promissorij note payable on demand-^ 
Collateral agreement postponing time for paynwit, 
whether valid^Tinie, when begins to run. 

An agreement in writing executed along with a 
promissory note postponing the time for payment is 
a valid and enforceable agi'eement. [p. 870, col. 2.] 

\Vhei*e, therefore, in a suit on a promissory note 
payable at demand it appeared that the drawer gave 
an agreement in writing fixing ton months’ time for 
payment from the date of the pro-note: 

Held, (1) that time began to run from the expiry of 
the period fixed in the agi’eement and that the suit 
was governed by Article 80 of the Limitation Act; 
[p. 871, col. 2.] 

Simon V. Hahm Mahomed Sheriff, 19 M. 36Sj 
Somasundaram ChelUnr v. Xarasimhn Chariar, 29 K. 
212; 16 JI. L. J. 103, dissented from. 

Snnjivi v. Errapa, 6 M. 290, distinguished. 

(2) that sucli an agreement was operative under 
sections 62 and 63 of the Contract Act and was 
rocognisod by the Legislature in Article 73 of the 
Limitation Act. [p. 871, cjI. 2.] 

Petition, under section 25 of Act IX 
of 1887, praying the High Court to revise 
the decree of the Court of the Temporary 
Subordinate Judge of Ramnad at Madura, 
in Small Cause Suit No. 88 of 1913, 

This petition coming on for hearing on 
the 21st and 30th July 1915, upon perusing 
the petition and the judgment and decree 
of the lower Court and the record in the 
case, and upon hearing the arguments of 
the Counsel for both sides and the case having 
stoodover for consideration till the 5th August 
1915, the Court (Oldfield and Sadasiva 
Aiyar, JJ.) made the following 

ORDER OF REFERENCE TO A FULL 

BENCH. 

Sadasiva Aiyar, J. — The plaintiffs are the 
petitioners in revision. They brought the 
suit on a promissory note, dated 4th August 
1909, payable on demand, On that same 
date, however, a writing, Exhibit Al, was 
given by the drawer as follows: — “Ten 
months’ thavunai (time for payment) from 
the date of the pro-note has been fixed 
for this note.” Thus Exhibit A was in 
the words of Article 73 of the First Schedule 
of the Limitation Act accompanied by a 
writing postponing the right to sue for 
ten months. The present suit was brought 
on the 30th June 1913, more than three 
years from the date of the promissory note, 

4th August 1909, but within the limitation 

period of three years from the expiry of 
the ten months’ period and within the 
period of the extension given by th§ 
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provisions of section 4 of the Limitation 
Act, which permits the plaintiff to institute 
a suit on the day on which the Court 
re-opens if the time expired during the 
vacation of the Court. The Subordinate 
Judge, relying on Somasundaram Chetliary. 
Narasimha Chariar (1) which followed 
Simon V. Eakim Mahomed Sheriff (2) held 
that the writing which evidences the 
agreement to give time for payment is a 
collateral agreement, that notwithstanding 
tha^ agreement, the plaintiffs could have 
sued on the promissory note within the 
ten montlis and that, therefore, time for 
calculating limitation began to run from 
the date of the promissory note itself and 
the suit was, therefore, barred. He does 
not mention the Article of the Limitation 
Act which in his opinion applies to the 
case. I presume that he applied Article 
73 itself of the Limitation Act and that 
was theArticle relied upon by the respondent’s 
learned Vakil. 

The petitioners’ learned Vakil, Mr. B. 
Sitarama Rao, argued in the first place 
that the decision in Somamidaram Cheftiar 
V. Naraaimha Chariar (1) decided only that 
notwithstanding the contemporaneous written 
agreement restraining and postponing the 
payment, the holder of the note was entitled 
to sue at once and not that tlie limitation 
period should be calculated from the date 
of the note under Article 73 of the 
Limitation Act. Conceding that the actual 
point decided was only that the holder 
was entitled to sue from the date of the 
promissory note notwithstanding the 
accompanying agreement, that actual 
decision necessarily involves the conclusion 
that the cause of action on the note arose 
at once notwithstanding tlie accompanying 
agreement. If the cau.se of action arose 
at once, tlie pericd of limitation must also 
begin at once except in the cases of 
disability, etc., provided for by the Limitation 
Act. I might add tl)ut Justice Sir 
Subramania Aiyar, who was one of the 
two Judge.s who decided .S< inabintdaram 
Cheitinr v. Narasimha Chariar (.1), de- 
cided as a single Judge the prior case 
of Simon v. Hakim Mahomed Shu iff (2), 
in wliich he enunciated the same view’ 

(1) 2il M.2I2; ItiM.L. J. lo;i. 

' 19 M.wy, 


tl9l6 

as to the arising of the csuse of action 
at once on a promissory rote paysble on 
demand even tliough there was a contem- 
poraneous written agreement postponing 
the time for payment. In deciding those 
two cases, that veiy learned Judge seems 
to have been guided by certain English 
decisions, the most important of which is 
the case of Salmon v. Wehh and FranhUn (3). 

It seems to me that those English cases are 
based upon the doctrine of the English Law 
that an agreement not to .sue for a limited 
time or a covenant for a limited time 
only, that is, a covenant not to sue for 
a limited time was no answer to an action 
on a promissory note or even an oidinary 
bond unless that covenant was supported 
by a fresh consideration. As pointed out 
by Sir Subramania Aiyar, J., himself in 
Davis V. Cnnnoiami Mndalt (4) the Indian 
Law (enacted in sectiois t2 and 63 of 
the Continct Act) is different; Aitide 73 
of the Limitation Act also clearly implies, 
in my opinion, that an agreentnt in 
writing acc* mpanying a prr-iuissni y note, 
which agiement postptnes the tine for 
pajmenf, is a valid and enfoceable 
agreement. Of course the negotiable claiacter 
of the prcmissoiy note is not de.'^tifjed 
and hona fide holders witb()ut notice of the 
accrnipoi'jing agreement in writing will 
be protected even if they .-^ued leiorethe 
term mentioned in the acccnjanyirg 
ngreement had expired. As let\^cen tlie 
parties to the note and as between the 
drawer and holders with notice or holders 
who are not holders in due coui.<^e I am 
unable to see why the acre n^parying 
agreement, if in writing, sluuld i.ot be 
eiitiTced. (Ibat oral agreements to giant 
time will not exiend hmitation has been 
decided long ago by tins L'ouit and when 
sucli oial agittment vinies tie terms of 
a written contiact, it would, in n ost cases, 
he inadniissible in evidence under section 
92 of the Evidence Act.) 

Article 73 of the Limitation Act provides 
three years’ period fiom the date of the 
promisMiiy I ( te lor a .''uit on a promissory 
note payable on demand and not 

,x) (.bo'Jj y H. L. C. CIO; ]0t. R. 201; b6R. R. 

vcv 

U) 19 M.oLSCW.L. J. 220. 
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accompanied- by any writing postponing 

the right to sue.-’ The promissory note 

in the .present case as it was accompanied: 

by such writing cannot fall, in my opinion, 

under Article 7-^. If it cannot fall under 

Article 73 it must, in my opinion, fall 

under- Article 80 which relates to a suit 

on a bill of exchange, a promissory note 

or a bond not herein ■ expressly provided for, 

the ^ Article providing a period of three 

years frpm when, the bill, note or bond 

becon^es payable. 'The promissory note in 

this case not having been provided for in 
^ 1 ^ . 

Article 73 or by any other previous Article, 
falls under Article 80 and as it becomes 
payable according to the accompanying 
agreement ten months after the date of 
the note, the three years must be calculated 
from the expiry of those ten months. 

Mr. Sitarama Rao argued on the strength 
of San^vi \ . Enapa (b) that the suit came 
under the general Article 120, which gives a 
period of six years from when the.pight tosue 
accrues. 1 am unable to accept this con- 
tention. 

In the first place, the terms of the promis- 
sory note in Sanjivi v. Errapa (5) were very 
peculiar as the note was not one containing 
merely a promise to pay on ‘demand, nor 
was it accompanied by anything in writing 
postponing the period of payment; but its own 
terms were’ to pay at anytime within six 
years on demand.” Hence the learned Judges 
thought the Article 120 applied. 

In the secmd place, Article 80 of the Limi- 
tation Act is not referred to in the judg- 
ments and seems not to have been brought 
to the notice of the learned Judges. Mitra 
in his Limitation Act, page 960, referring to 
thiscase,doubt8itssouiidneas and is evidently 
of opinion that Article 80 was the proper 
Article to be applied in such oases. Another 
learned writer, Rustomji, inhiarecentbook on 
the Law of Limitation at page 233, also thinks 
tha^ Article 80 ought to have been applied. 
In KufHassan v. S'/ppi (6) Article SO was 
applied to a promis.sory note which was 
payable on demand to be made after the 
payee attained majority, the Ciurt holding 
that time began to run from when the payee 
after attaining majority made his demand. 

(5) 6M. 290. 

(a) 3M.i<. j. m 


T would, therefore, refer for the deoiVion of 
the Pnll Bench the following qneation:'— 

What Article of the Limitation' Act applies 
to the suit on the promissory note sued on 
and when did the period for calculation of 
limitation begin? 

(The opinion of the Pull Bench will govern' 
the decisions in the connected petitions also.). 

Oldpirld. J.—*I should have been inclined 
after so m-iny years to follow 5oma- 
sundarnm Chttiar v. Narasimha Chartar (1) 
as settled law. But I am not sure that 
English decisi ms, on which it is based, are 
applicable in India or that they represent the 
English law correctly. Vide observations on' 
Cumber v. Wane (7) and Tkmbleby v. Barron 
( 8 ). 

I, therefore, concur in the reference proposed 
by ray learned brother. 

This petition coming on for hearingasper 
above order on the I8th October 91*), upon 
perusing the said order of reference and upon' 
hearing the arguments of Mr B, f^itarama 
Rao, for the Petitioners, and of Mr. S. Ranoa- 
nadha Aiyar, for the Respondents, and the 
question having stood over for consideration 
till this day, the Court expres.sed the follow- 
ing 

OPINION. — Weagree with Sada.siva Aiyar, 

J., and, for the reasons given hy him, that 
Article 80 is the Article applicable, and that 
time began to run fr^m the expiry of the 
period fixed in Exhibit Al. Such an agree- 
ment to give time is operative in India under 
sections 62 and 63 of the Indian Contract 
Act and is recognised by the Legislature in 
Article 73 of the Limitation Act, which excludes 
on demand bills and notes from the operation 
of the Article when they are accompanied hy 
any writing re.straining or postponing the 
right to sue. Lastly, such agreements appear 
to be expressly saved by the provision in 
section 32 of the Negotiable Instruments Act, 
which provides that notesand bills arepavable 
at maturity according to the apparent tenor 
of the note or acceptance only in the 
absence of a contract to the contrary, thus 
expressly recogni'jing that such a contract 
may postpone Ihe date of payment. We think 

(7) 1 Sm. L. C 338 at p. 352; 1 Strange 426; 93 E. 

R. 613. 

(8) (1838' 3 M. & W. 210; 1 H. H. 61; 7 L. J. Y.x. 
J28;150E. R. 1119. 


.mOUN OASES. 


[1816 


<78 

JOGBNDRA NAKAIN ROT tf. FOUBES. 

• 

tliat Simon v. Hakim Mahomed Sheriff (2) 
atd Somasundaram Chettiar v. harasimha 
Ohariar (1) proceed on the authority of 
English decisions whioli are inapplicable to 
India and would appear to be no longer law 
in England since the passing of the Judica* 
ture Act, and that they must be tree.ted as no 
longer law. 

These petitions coming on for hearing 
after the expression of opinion by the Full 
Bench in Civil Revision Petition No, 338 
of 1914, the Court delivered the following 
JUDGMENT. — In accordance with the 
opinion of the Full Bench, we set aside 
the decision of the Small Cause Court 
which dismissed the suit on the prelimi- 
nary point of limitation and remand the 
suit for disposal on the other questions 
arising in the suit. Costs hitherto in- 
curred will abide. There will be similar 
orders in the connected Civil Revision Peti- 
tions Nos. 339 and 340 of 1914. 

Petitioiifi alloiued-j Suit remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2300 

OF 1914. 

February 1, 1916. 

Present:— Mr. Justice Sharfuddin and 
Mr. Justice Tuenon. 

JOGENDRA NARAIN ROY CHOU- 
DHURY— Plaintiff— Appellant 

vers7is 

Miss P. J. FORBES— Defendant- 

Respondent. 

Limitation Art (/,V oj ]008), 22- Suit ugaiiixt 

uTonij (IrjeiKhinf—Iiiiihf pewu maAe defcmhint offer 
period of limitation, effrt vl'—CIrncal miKtahi—iHia. 
dcscriptim, of difriidiinf —Amendment. 

In a suit for tlic convcliou of a certain (‘iitrv in the 
Record of UiLdits tlie defendant wiis doserihed as Mr. 
I*. J. Forlip.-^ but .sometime after the period of limi- 
tation for tlie.suit liad expired on the petition of the 
plaintiff. allet;ing that the defemlani had been mis- 
dcserilied in the plaint and that tlir defendant was 
really a lady named Mis.^ P. J. Forhes, the la«lv wa.'i 
made a defendant. She contested the suit ami it was 
disniis.sed a.s barred by limitation axainst the hulv; 

Held, that the suit was not barred by limitation in. 
asmneh a.s the mistake in the name of Ihe defendant 
was hut a elerieal one ami the ease wa.'J nierelv of 
misdeseription havintr regard to fii,- fjKl ihal the 
jiarty that was meant to lie the defendant in the suit 
was the person whose name liad been reeonleil in the 
Record of Kiirhts. j). S7R, eol. l. 


‘ Appeal agaiuab the decree of the Bialriot 
Judge, Purreah, dated the Uth May 1914^ 
affirming that of the Mnnsif, Kotiiiar, dftted: 
the 2Sth of July 1913. 

Babus Jogendra Aa/A Mukerjee and Zaraiia 
Moy Qhosef for the Appellant. 

Maulvi Muhammad Mnsffa Khan, for the 
Respondent. 

JUDGMENT. — This is a second appeal on 
behalf of the plaintiff of the .suit which was 
instituted on the 2nd January 1912. The 
suit was for the correction of a certain entry 
in the Record of Rights which was Bnally pub- 
lished on the 27th December 1905, Iq 
the plaint, the defendant was described as 
Mr. P. J. Forbes visar la maloonif which means 
son of some unknown person. On the 20th 
April 1912, a petition was put in by the 
plaintiff alleging that the defendant had been 
misdescribed in the plaint and that the defend- 
ant was really a lady named Miss P. J. 
Forbes. It appears that on this application 
having been filed, Miss P. J. Forbes was 
made a defendant. She was summoned, put 
in appearance, filed a written statement and 
conte.sted the suit. 


Both the Courts below have dismissed the 
plaintiff's suitron the ground of limitation and 
have held that inasmuch as Miss P. J 
Forbes was made a defendant sometime after 
the period of limitation, the suit against her 

must fail, The plaintiff appeals to this 
Court. 


The only ground taken is that it is evident 
from a perusal of the plaint and the written 
statement that as a matter of fact the party 
that was meant to be the defendant in the 
suit was the person whose name had been 
recorded in the Record of Rights as mokarari. 
dar of the land in dispute and that it was 
for the correction of the word ''mokararidaP^ 
into ''malgtizar iMamrarr that the suit wa«i 
brought. 


v'li uciwui ui lue responaent, it is urg( 
that it was at the discretion of the Court 
accept the petition for amendment ornc 
and that in fact no order was made eithi 
on the petition or in the order sheet of *1 
20th April 1912. 


• • i\j me vnwv Sii96l &Dd i 

find that as a matter of fact there is no su 
order or any mention of the fact that 
petition for amendment was put in. 
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appearSf however, from tlie judgment of the 
first Court that there was an application 
made for amendment on the 20th April 012 
and that Miss P. J. Forbes was made a de- 
fendant. 

The learned Pleader who appeared for 
Miss P. J. Forbes contended that as the 
petition for amendment was made on the 
20th April 1912, that is to say, sometime after 
the period of limitation, the suit against the 
defendant, Miss P. J. Forbes, must fail. 

The question, therefore, is whether in the 
circumstances the suit is barred by six years’ 
limitation. 

Now, when Miss P. J. Forbes was made a 
defendant, the lower Court in the exercise of 
its discretion granted the application, other- 
wise there is no reason why she should have 
been allowed to put in a written statement 
and contest the suit. From this it is clear 
that the fact of her being made a defendant 
was the result of the application for 
amendment that was put in on the 20th April 
1912. The suit was the same, only with 
this difference that the plaintiff prayed that 
the defendant should be described as Miss 
and not Mr. P. J. Forbe.'i. This kind of 
mjstake creeps into records in consequence of 
abbreviations frequently used in Hindi, for 
instance, ‘Mi’ is used for both Mr. and Miss. 
The Record of Rights is not before us; but 
we think that it would have been very diffi- 
cult for the plaintiff to find out whether 
the name mentioned in the Record of Rights 
was that of a male or of a female. But on 
finding afterwards that it was the latter, he 
came to Court and asked to have the mistake 
corrected. We are of opinion that this is 
but a clerical mistake and a case merely of 
misdescription. 

That being our view, we set aside the 
judgments of the lower Courts and remand 
the case to the lower Appellate Court in order 
that it may decide the case on the merits; if 
necessary, that Court may send it to the 
first Court for the same purpose. 

Costs will abide the result. 

Appeal allowed; Case remanded. 


MADRAS HIGH COURT. 

CiviL Miscellaneous Petitions Nos. 1234 

ANP 1633 OF 1913. 

December 21, 1915. 

Present: — Mr. Justice Seshagiri Aiyar and 

Mr. Justice Phillips. 

In C. M. P. No. 1234 op 1913 

ATYAM YENKATASUBBARAYUDU 
AND ANOTHER— Respondents— Petitioners 

In C. M. P. No. 1633 op 1913 
BACROTI BHAYAN NAROYANA 
SASTRI— Respondent— Petitioner 

versus 

Sri Pajah YELUGOTI GOYINDA 
KRISHNA YACHENDRULU 
YARU BAHADUR ZAMINDAR 
GARU — Plaintiff — Respondent in both. 

Civil procedure Code (/4cl V of 1908), ss. 114, II 7 
—Letters Patent {Mad.), $. 15— Appeal— Jutlgnients— 
lievieiv, maintainahilifyof-Hujh Court, jitrisdicUon of. 

Tho Iligli Court bus jurisdiction to entertain a 
review in appeals preferred under section 15 of the 
Madras Letters Patent, [p. 874, col. 2.] 

As empowered under section 44 of the Letterfl 
Patent tlie Governor.General in Council has, by 
section 117 of the Civil Procedure Code, 1908, 
incorporated into the Letters Patent the provisions 
relating to review, [j). 874, col. 1.] 

Section 114 of the Civil Procedure Code, *1908, 
applies to judgments in appeal under section 15 
of the Letters Patent, [p. 874, col. 1 .] 


iiujiA Jiuinimmaa jionsm \\ Prasad. 1 A L T 
509, distinguisiied. 

Krisken Doijal v. Irshad Ali, 31 Iiid. Cas. 965' 22 
C. L. .T. 525, followed, ’ 

^Sdhhnpotlii Chetti v. yarnyana.^ami Chetti, 25 M. 
555, 11 M. L. J. 340; Paboji v. Buhaii, 15 B. 650; Lala 
Pryy hi v. Jm y^mnyan Siuyh, 22 C. 419; Hana 
V. 32 B. 337; 10 Bom. L. R. 330, distinguished. 

Ran leeraratjhavulu v. Bommo Deeara Venkata 
Narnsimha Xoidn Bahadur, 25 Ind. Cas. 305- 16 M 
L. T. 262; (1914) M. U'. x. 695; 1 L. W. 779; 27 M 
L. J. 451: 20 C. L. J. 375; 19 C. W. N. 97; 16 Bom L 
R. 853; 37 M. 443 (P. C.), followed. 


Petitions praying that, in the circumstances 
stated therein, the High Court will be 
pleased to review the judgment of the 
Hon'ble Justice Sir Ralph Benson and the 
Hon’ble Mr. Justice Sundara Aiyar, in 
Letters Patent Appeals Nos. 26 and’ 28 
of 1912, preferred against the order of 
the Hon’ble Mr. Justice Abdur Rahim, in 
Second Appeals Nos. 1107 and 1109 of 1911, 
respectively, preferred against the decrees 
of the Court of the Subordinate Judge of 
Kistna at Ellore, in Appeal Suits Nos. 218 
and 220 of 1910 (Original Suits Nos. 4.32 
and 430 of 1908 on the file of the Court 
of th6 District Mnnsif of v^spoc* 

tively. 



INDIAN OASES. 


874 


191ft 


ATTAM VEKIATASUBBAAAYUOU V. YEIiTTOOTI QOTINDA KRISHNA. 


Mr. T. E, Ramachanira Atyar^ for the 
Petitionere. 

Mr. 8. Subramnnia AtyaVf for the Respond- 
ent. 

JUDGMENT.— Mr. Subramania Aiyarhas 
taken the preliminary o>'jection that the 
High Court cannot entertain a review in 
appeals preferred under section 15 of the 
Letters Patent. The question is practically 
res Integra as the decision in Hafiz 
Muhammad Mohsin v. Sheo Prasad (1), in 
which the point was directly raised, gives 
no reason for the conclusion arrived at. 

After hearing the matter fully argued 
by the learned Vakils on either side, we 
are of opinion that there is no force in 
the objection. Section 44 of the Letters 
Patent says that the provisions are subject 
to the legislative powers of the Governor- 
General inCour^cil. As at present advised, 
we are in agreement with Mr. Subramania 
Aiyar that this provision would not enable 
Courts, by implication, to .supplement the 
Letters Patent by importing into it all 
Acts ejnsdem generis passed by the Governor- 
General in Council and that the provision 
ia only intended to empower the Governor- 
General in Council to legislate with aview 
to supplement omission in the Letters 
Patent. Even in this view, we think that 
by section 117 of the Code of Civil 
Proceduie (Act V of 1908) the Governor- 
General in Council did incorporate into 
the Letters Patent the provisions relating 
to review. It was then argued that the 
review section 114 of tlie Code (Act V 
of 1908) cannot apply as it provides only 
for the review of decrees or orders passed 
under the Code of Civil Procedure. We 
are not impressed by tin's argument. In 
the first place, decrees are passed in appeals 
heard under the Letters Patent only under 
the Code of Civil Pna-edure. In the 
second place, clause (.'0 of section 114 
does not require that orders and decrees 
should have been passed under ilie Code. 
Further, the word decree or order includes a 
judgment. [Krisheu fhynl hshad Ali {'2)]. 
Mr. Subramania Aiyar relies on 8al'hnpiith{ 
Cheiti V. Narnyaunsnmi (lietli (iS) h r the 
proposition that section 15 of the Letters 


Patent is not controlled by the Code of . 
Civil Procedure. All that was decided in ' 
that case was that as section 15 had 
given an unlimited power of appeal ^gainst 

every judgmsnt of a single Judge, the 
Governor- General in Council should not 
be understood to have taken away by ■ 
implication that power of the litigant 
making section 540 of the ■ Code (Act XtV' 
of 1882) applicable to Chartered High' 
Courts. This does not contravene the 

principle that it is competent to the Governor- 
General in Council to supplement the , 
remedy of appeal by giving an additional ^ 
remedy by way of review to the litigant. 

The decisions in Rabaji v. Babaji (4), Lala , 
Pryng Lai v. Jai Narayan Singh (5) and Nana 
V. Shehl (6), only lay down that a self- 
contained Act should not be added to by the 
provisions of the Code of Civil Procedure. 
This does not affect the present question. 

Mr. Ramachandra Aiyar has referred us 
to two reported cavses and to an unreported 
decision, in which reviews under similar 
circumstances were entertained. Apparently 
the practice by this High Court has 
been in favour of allowing reviews to be . 
tiled in appeals under the Letters Patent. 

It w'as pointed out by the Judicial 
Committee in Ravi Veeraraghnvuluv. Bnmma 
Becara Venkata Narnsimha Naidu Bahadur [1), 
that even though a strict construction of the 
law may not permit of the entertainment 
of appeals, a long standing practice of the 
Court should not be lightly departed from 
in tliaC respect. AVhat relates to appeals 
applies mutatis mutandis to reviews also. 
We must, therefore, overrule the preliminary 
objection. If we are to interfere in review 
in these cases, it can only be by upsetting 
conclusions of fact at which the learned 
Judges who heard the appeal arrived. 
We are not prepared to adopt this 
procedure. 

The petitions are dismissed with costs. 

Petitions dismissed. 


(4) 15 B. TmO. 
l5) 21 C. 4 9. 

(G) :^2 B 337: 10 Bom L. R 330. 

(7) 25 Iml Pfts. 30.5: 7 M. 443 [? G.): 16 M. L. T. 
HV2: (1914) M. W. N. 695; 1 W. 779; 27 M. L. J. 
20 0. L. J. 375; 19 C. W. N. 97; 16 Bom. L. R. 

353 . 


(1) 1 A. L. J. 509. 

(2) 31 Ind Cas. 905; 22 C. L. J. .‘.25. 
(8) 26 M, 665; U M. h. J. 340. 
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■ PUNJAB CHIEF COURT. 

Fibst Civil Appeal N’o, 1127 ojr 1912. 

February 3, 1916. 

Pmeni:— Mr. Justice Rattigan and 
Mr, Justice LeRossignoI, 

Mwfiawi-ma RUKMAN and others— 
Defendants— Appellants 

versJis 

SAIN DAS— Plaintiff and another— 
Defendant— Re.spondents. 

Cusim— Hindu Lajo— Kapur Kliatris of Hajizahaii 
^Succession, if governed by custom— Daughters, right of, 
to succeed. 

In a suit against tho widow and daughters of a 
deceased member of a big laud-owning iCnpur Khatri 
family of Hafizabad for a declaration that the 
plaintiff was the reversionary heir of the deceased, 
the question arose as to whetlier such family was 
governed by custom or by H ndu Lawi 

Held, 1 ) that the family, being exoga nous and being 
for generations past intimately connected with 
zemindan work, could not be taken to be governed 
by Hindu l.aw; [p. 877, col. 2j p. 87^, col. 

(2) that in the absence of vajib’UUaraiz and 
riioaj-Uams limiting the collaterals’ preferential 
rights merely to ancestral property, a daughter in 
the family had, according to custom, no right to 
succeed ai; an heir to either the ancesti'al or the self* 
acquired immoveable property of her deceased 
father, [p. 879, col. 1.] 

First appeal from the decree of the Addi- 
tional District Judge, Gujranwala, dated the 
20th April 1912, decreeing the claim. 

Messrs. FazUi Russuin and Abdul Ghani, 
for the Appellants. 

The Hon’ble Mr. Muhammad Shaft, and 
Bakhshi Tek Chand, for the Respondents. 

JUDGMENT.— The landed property in 
suit belongs to an influential Kapur Khalri 
family which owns a large amount of 
property in various villages in the Hafiz- 
abad Tahsil of the Gujranwala IMstrict. 
The family tree is given in detail in the 
judgment of the Additional District Judge 
but as it does not include the names of 
the various ladies who are interested in the 
present suit, the following might be added as 
a supplement:* 



Rau Dial, (his wife’s brother's 
died son is Badri Nath, 
February, 1905 defendant No. 7), 


r~ 

Sain Das, 
plaintiff 


1 




Itfathra Das, Narinjan Das, 

died 8th November widow 

1905, MusammatJhiio- 

widow Musavimat | , 

Rukman, Mimmmat 

defendant No. 1. Ganga Devi, 

j defendant No. 5. (?)‘ 


r 

Hardial, 


I 


I 


Musammat Musaynmat 


died leaving Durga Devi, Mahesh Devi^ 
widow defendant No. 5. defendant ^ 
^usamnnt Xo. 3 ^ 

Mehman a ti, M. Sukli Dial, ' 

defendan No. 2, defendant No. 4. 

died pending 
suit. 


r 

Raghunandan Das, 


1 

Sti Nath 


r 

Dr. Maharaj 
Eishen. 


1 


Kashi Ram. 


r 

Sri Gopal. 


T. 

Harbans 

Singh. 


■ ‘ 


It is alleged that part of the property' 
claimed was acquired by Mathra Das, de- 
ceased, but there can be little doubt that 
by far the more valuable part of it has 
come down through Ram Dial, the father 
of the plaintiff, Sain Das, and the deceased 
Mathra Das. This Ram Dial died at an. 
advanced age in February 1905. It was. 
alleged that he made a Will during his 
life-time and on his death a dii^pute arose 
between his two sons Sain Das and Mathra 
Das. While the matter of the succession 
to Ram Dial’s lauded property was before 
the Revenue Authorities for consideration in 
connection with the alteration of the entries 
in the Revenue Record.s, the dispute was 
referred to arbitrator.® and an a\vaid appears 
to have been given about June 1905. The 
dispute, however, was not settled and mu- 
tation had not taken place when Mathra 
Das, who was an old man, fell iJ] fa Sep- 
tember 1905. He was taken by his son-in- 
law, Sukh Dial, defendant No, 4, to Gujrat 
where he appears to have consulted, and 
to have been treated by, a local medical 
man but seemingly without much bene- 
ficial result. He was brought back to his 
house in Hafizabad and on the 20th Oc- 
tober is alleged to have made a Will, E.\. 
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hibit Dl, in favour of Mnsainmat Rukman 
and defendants Nos. 2, 3, 5 and S. He 
died on the 8th November 1905, and upon 
his death the defendants claimed to have 
mutation of names effected in their favour 
in respect of all the deceased’s property, 
reliance being placed upon the said AVill. 
The Revenue Authorities naturally declined 
to express any opinion with regard to the 
genuineness or validity of the Will, though 
in respect of lands in two villages (namely, 
Mauza Chatai and Mauza Karyala) they 
granted mutation in accordance with the 
terms thereof. As regards the lands in 
other villages mutation was sanctioned in 
favour of Musammat Rukman and Miisam^ 
mat Mehmanwanti, the two widows who 
were alleged to be in possession. 

The present suit was instituted by LalaSain 
Das on the 4th January 1907. The plaint re- 
cites that Mathra Das died on the 8th Novem- 
ber 1905, leaving moveable and immoveable 
property ofthe value of Rs. 64,916-13-0 in 
Taksil Hafizabad, and claims that the whole 
of the said property, as specified in the 
lists attached, was the deceased’s ancestral 
property. It is admitted in the plaint that 
Mtminmat Rukman Devi, defendant No. 
1, as widow of the deceased is entitled to 
retain possession of the property for her 
life-time; but the plaintiff claims that on 
her death he will be entitled by custom 
to succeed as reversionary heir. The plaint 
also refers to the fact that a Will is alleged 
to have been executed by Mathra Das, 
but states that the plaintiff does not ad- 
mit either its genuineness or its validity 
or that the deceased had a dispo.sing mind 
at the time when he is alleged to have 
made the Will. Plaintiff prayed, therefore, 
for a declaratory decree to the effect that lie 
is entitled to succeed as reversionary lieir 
on the death of defemlant No. 1 to the 
entire property left by Mathra Das and 
that the alleged "Will .sol up by defendants 
is not genuine or valid or in any way 
effectual as against his rights. 

Defendants filed written statements to 
the effect that the property left by .Matbra 
Das was not admitted to be ance.^tiai; 
that the parties being high caste K- 
and residant-s of Hali/.ahad are b-'iind ;;; 
matters of succession by tlio Hindu Lav.* 
and not by custom , that in the presence 
of daughters and dnughfers' .'^nns, plninti*'' 


as the brother of the deceased had no right 
to sue for possession and was not the 
heir to the property ; and that the deceased 
had made a Will in favour of defendants 
and that the said Will was valid in every 
respect. Defendant Sukh Dial further 
pleaded as regards his own rights that in 
1898 Ram Dial and Mathra Das had given 
him one-half of a certain liaveli and also the 
land attached to the well known as Ram 
Dialwala in Kila Ram Kaur and that to 
this property the plaintiff had no right 
whatsoever, especially as he had acquie.sced 
in the gift. The Court framed the follow- 
ing issues : — 

1. Is the property in suit ancestral ? 

2. Are the parties governed by custom ? 

3. In ca.se they are governed by Hindu 
Law, can the present suit for a declaration 
be brought by the plaintiff'' 

4. Cannot tlie late Mathra Das’ daughters 
and their children have priority over the 

plaintiff so far as the question of succession 

is concerned P 

5. Did the late Mathra Das execute a 
Will validly, and if so, was he authorized 
to do so by law 't 

6. AVas Sukh Dial given a portion of the 
property by ilathra Das or Ram Dial, and 
did the plaintiff in any way acquiesce in 
that gift P How far does that acquiescence 
affect the present case P 

7. Cannot the widows of Mathra Das and 

Hardial Singh claim any portion of the 
property as siridhan ? 

S. Did the late Mathra Das make any 
sankalp, and if so, cannot his widow de- 
dicate a portion of his property to cover 
that sivikafp P 

9. What property Ims been left by the 
deceased Mathra Das P 

10. Has Badri Nath, defendant, given up 
his riglits under the late Mathra Das’ AVill ? 

After a protracted trial, the suit was 
eventually decided on the 20th April 1912 
when the Additional District Judge granted 
plaii.tiff a declaratory decree to the effect 
that he was entitled to succeed after the 
death of defendant No. 1 to the whole of 
the property left by Mathra Das (with the 
exee[>tion of ornaments and wearing ap- 
r;tren and that the Will set up by the de- 
len.lants was not to affect plaintiff’s' right. 
The i-arned Judge’s findings on the various 

I'-'Ues Were as follow.s: — 
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1. That the parties were in matters of 
saccession to immoveable property governed 
by custom and not by Hindu Law; 

2. That the Will propounded by defend- 
ants was not executed by Mathra Das; 

3. That plaintiff was competent to institute 
the present suit and that the daughters of 
Mathra Das had no right of succession in 
the presence of a near collateral such as 
plaintiff; 

4. That it was unnecessary to determine 
whether the property was ancestral or self- 
acquired inasmuch as the daughters had no 
right to succeed to either ancestral or self- 
acquired property; 

5. That Mathra Das made a gift of an- 
cestral residential houses in favour of Sukh 
Dial, but that plaintiff did not acquiesce 
in the gift which was in no way binding 
upon him; 

6. That there was no evidence to prove 
that Mathra Das had made any sdiikalp 
during his life-time and that accordingly 
his widow had no right to set apart any 
property for that purpose; 

7. That it was unnecessary in the pre- 
sent suit to decide issue No. 9; and 

S. That inasmuch as the Will of Mathra 
Das had not been proved it was unneces- 
sary to give any decision with regard to 
issue No. 10. 

Defendants have appealed to this Court 
and the case has been argued at great 
length and very elaborately by Mr. I'aM- 
i-Hussain for the appellants, ani by Mr. 
Muhammad Shati for the re.spondents. 

Mr. lazl-i-Hussain contends ; — 

1. That the parties are governed in mat- 
tep of succession by the principles of 
Hindu Law and not by the Customary 
Laws which obtain among agriculturists, 
and that accordingly the daughters of Mathra 
Das, wlio was separate from his brother 
Sain Das, are entitled to succeed to the 
whole of the deceased’s property; (2) tliat 
the Will propounded by defendants was ac- 
tually executed by Mathra Das who was 
fully competent to transfer his property as 
he pleased whether by gift inter vicos or by 
Will; that Mathra Das was in his senses 
and had a disposing mind at the time when 
he executed the Will; and that the Will is 
valid by law; (;^) that if Hindu Law does 
not apply and if the Will is held not to 
hav'e be'en established, even then the daugh- 


ters would under the ordinary rule of Cus- 
tomary Law exclude plaintiff from succession 
to such part of the property as was self- 
acquired; that in the absence of evidence to 
shew that the property is ancestral, it must 
he deemed to have been acquired by the 
deceased; (4) tliat the gift of the haveli 
in favour of Sukh Dial had been duly proved 
and that the gift was in every respect valid 
and binding on the plaintiff; and (5) that 
the decision of the Additional District Judge 
with regard to the alleged sanMp was 
erroneous. 

The first and perhaps the most important 
question to be decided on this appeal is, 
whether the Kapur Khatris of the Hafizabad 
Tah°il are governed in matters of succes- 
sion to immoveable property by the ordi- 
nary principles of the Mitakshara Law or by 
the customary rules obtaining among agri- 
cultural tribes of this Province. This ques- 
tion has been carefully and exhaustively 
considered by the Additional District Judge 
and the conclusion at which he arrived is 
that succession in such cases is regulated 
by custom. The learned Judge has given 
detailed reasons for his finding and after 
hearing Mr. Fazl-i-Hussain’s criticisms, we 
are satisfied that this finding is correct and 
in accordance with the evidence on the re- 
cord. 

Kapur KkairU are not members of any 
of the well-known dominant agricultural 
tribes of the Province, and Mr. Shafi for 
the respondents readily conceded that the 
onus pruhamli was upon plaintiff to shew 
that the branch of Kapur Khatris with 
whom we are now concerned do not follow 
Hindu Law in matters connected with suc- 
cession to immoveable property. He con- 
tended, however, and, in our opinion, suc- 
cessfully, that plaintiff had been able to 
discharge this burden and had proved that 
in such matters the family of Ram Dial 
had for generations past been intimately 
connected with zemindart work; that they 
had been for two or three centuries owners 
of large village estates situate in the im- 
mediate neighbourhood of villages owned 
by such agricultural tribes SiHBhatfi Rajputs, 
Jats and Arains, that their main source of 
income was derived from the possession of 
such estates; that the head of the family 
for the time being was the leading agii. 
cultural headman (mlddr and kaibardar) 
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in the TAliSil, and bad as such actually 
‘ signed the wajih-ul-amiz of bus villages 
(pages 114 and ll'> of paper-book *A’, which 
\ bear the signatures of Ram Dial); that the 
riipaj-i^am of the District prepared at the 
Settlement of 18H8 was signed by the said 
, Ram Dial and that the recent riivaj i-am 
J of 1894! 1895 was signed by Mathra Das, 
the person whose property is now in dis- 
pute (see pages 134 and 200 of paper-book 
and that so far as concrete instances 
" could be adduced, plaintiff had been able 
to. give evidence of numerous instances 
(some, e. ff., those relating to the property 

■ left by Ram Rakha Mai and Narinjan Das, 
in this very family) of daughters being ex- 
eluded from inheritance by collaterals of 
their father (see Exhibit P—37, 38, 39, 
40, 41, 104, 105, 106, 107 110), whereas 

' defendants had not been able to point to 
a single instance of a daughter’s succession, 
apart from a gift made to her by her 
^ father in his life-time. As already remarked 
' the Additional District Judge has dealt 
very fully with this question and it is un- 
necessary for us to travel over the ground 
once more No doubt, as Mr. Fazl-i-Huosain 
argues, in most of the cases adduced as 
evidence to prove the daughters’ exclusion, 

■ the value of the property involved was not 
great, but. the fact remains that while plaint- 

! iff has been able to adduce instances in 
' support of his contention, defendants have 
entirely failed to point to a single well- 
authenticated case where a daughter has 
succeeded, as an heir, to her father’s immove- 
able property, ancestral or self-acquired. 
The fact that these Knpnr Khatris areex- 
ogaraous would doubtless account to some ex- 
tent for this exclusion, but the main grounds 
upon which the rule of succession observed 
by them was based were the prevalent desire 
in times past to keeptiie village compact and 
the conception that the best prolectors of the 
land, at a time when might was often stronger 
than right, were the male meinbeis of tlie 
family. 

The bald statements of witnesses that 
Kapur Khatris observe, and are regulated by, 
Hindu Law are obviously of no value, anil it is 
in this respect that a marked di.stini'tioii 
exists between the evidence of witnesses 
called by the plaintiff and of those called 
by the, defence. The former are able to 
refer to numerous cases of exclusion of 


daughters; the latter are not, and merely 
state dogmatically that Kapur Khatris ^re 
high caste Hindus and observe the rules 
of Dharm Shastra. Some of them admit 
they are partly Sikhs and partly Hindus 
(e. g., AmarNath, D. W. No. 6), and others 
are obliged in cross-examination to say 
that they do not know the difference 
between the rules of Hindu Law and of 
custom (see Hira Nand, D. W. No. 2i, Quran- 
ditta, D. W. No. 31). Hari Kishen (D. W. Ao. 
19) says that Jat customs are quite different 
from the rules regulating succession amongst 
Kapur KhatriSf but admits that be does 
not know what Jat customs are, and 
Sri Nawas (D. W. No. 16), who is one of 
the priests of the family, deposes that 
Kapur Khatris are Gnruke Sikhs^ and that 
the customs observed by them are identical 
with the customs of the Jals. Finally, 
three of defendants’ own witne.sses 
(Amar Chand, D. W. No, 25, Nihal 
Chand, D. W. No. 27, and Devi Ditta Mai, 
D. W. No. 28) have admiHed that among 
Kapur Khatris a daughter does not succeed 
a*' on heir to her father’s immoveable 
property. Having regard then to the cir- 
cumstances above referred to and especially to 
the very ancient connection of the family 
village lands, we agree with the Court below 
that so far as regards succession to immoveable 
property, the family of the parties is bound by 
the rules not of Hindu Law, but of custom as 
embodied in the wajih-id- raiz B.ndriwaj^uam 
of 1856, 1868, 1892 and of the last Settle- 
ment (see Customary Law of Gujranwala 
District by Mr. Lall, pages 16 and 30). Under 
the ordinary rules of Customary Law in this 
Province, a daughter would have no right to 
succeed to her father’s ancestral immoveable 
property in the presence of her paternal 
uncle, and defendants have completely 
failed to prove a special custom in this family 
which would give her such preference. 

On the other liancl, plaintiff has been able 
to point to numerous instances in .support 
of the statements in the icajt'6-H/-araj.‘j and 
riwaj-i anis above mentionect. Mr. Fazl-i- 
Hiisj^ain contends, however, that even if 
sucli be the rule with regard to ancestral 
immoveable property, the is that 

a daugliter has a preferential right to succeed 
to her father’s acquired immoveable property 
and that as tliere is no proof tliat any part of 
tlio landed or house property left by Mathra 
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Das is ancestral property qua plaintiff, the 
danghters of Mathra Das should be held 
to ..bo entitled to the whole of his estate. 

There is considerable authority for the 
general proposition as stated by Mr. Fazl-i- 
.Hussain, and here again Mr. Shah admits 
that, the onus was originally on plaintiff. 
He argues, however, that the onus has been 
shifted by the evidence which his client has 
adduced. The wajib-uUaraiz and rim>4 ams 
do nnt limit the collateral preferential 
rights merely to ancestral property. The 
nwai‘i-am of 1894-1895 especially 
makes it clear that the distinction between 
ancestral and acquired property was not lost 
sight of [see question 43 (2) and 47, pages 
225 and i?27 of paper book *A’l, and the 
answer to question 47 is clear and emphatic 
that the daughter has in nn case a right 
to succeed to the property” (cf, also the 
answers to question^ 49 and 50). Further- 
more, Narinjan Das (brother of plaintiff and 
Mathra Das) left both acquired and ancestral 
.property and though a daughter, Musammat 

Ganga Devi, survived him, the whole of his 

.property went to his brothers [see Nanak 
.Chand, P.W. No. 18; Jawahar Mai, P. W. 
No. 21; Raghpat Rai, P. W. No. 22 (page 
419, line 20, page 420, line 30); Gayan 
Chand, P. W. No.32(page429,line7)]. So also 
in the matter of succession to Ram Rakha Mai 
(another member of the family), his daughters 
were excluded from the inheritance, though 
he left both acquired and ancestral property, 
[see Paniit Harnam Das, P. \V. No. 8 page 
407, line 20) the first of the family; Raghpat 
Rai, P. W. No. 22 (page 419), line 18; Gyan 
Chand) page 429, line 7]. The like happened 
bn the death of Guru Das, Kapur [see Mohan 
Lai, P. W. No, 62) page 481, lines 4—7.] 

- We hold, therefore, that plaintiff has 
succeeded in proving that in this family a 
daughter has no right to succeed, as an 
heiTj to either the ancestral or the acquired 
immoveable property of her deceased father. 
It was probably for this very reason that 
defendants realized the necessity of having 
a Will to support their claims to Mathra Das’ 
property. This brings us to a consideration 
of the Will which they have propounded. 

The Additional District Judge has found 

against the genuineness of the Will and the 

reasons given by him in support of his finding 
are certainly very strong. He points out 
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that the document was written out by the 
defendant Badri Nath who is himself one of 
the legatees thereunder; that there is con- 
siderable and material discrepancy between 
the statements of the three attesting 
witnes.ses who gave evidence in Court 
as to what occurred at the time of execution- 
that it was not possible for an enfeebled 
and paralysed man, over 70 years of age, and 
on his death-bed, to dictate an elaborate and 
detailed Will of this kind which, moreover, 
contains not a single alteration or corre'^tion 
(see the Will as translated at pages 383 and 
3c4of paper-book ‘A’);and that in view of 

the value of the property involved and of 
the facts that owing to paralysis the 
testator was unable to sign the document and 
was compelled (apparently for the first time 
in his life) t'' affix his thumb-mark instead, 
and that registration could have been effected 

without any trouble or inconvenience at any 
time between the alleged date of execution 
(the 20th October) and the date of the 
testator’s death, the omission to take so 
obvious and natural a precaution was 
very significant. We might add that this 
omission is more remarkable when we fin'd 
thatthe Sub- Registrar, Lala Harsukh Rai (P. 

W. No. 38) actually saw Mathra Das no less 

than four times after he had been brought 
back from Gujrat (that is to say about tbe'gnd 
of September) and before his death on the 
bth November, It is also an unfortunate fact 
that the three attesting witnesses who have 
given evidence in Court, Amar Chand, D. 
W. No. 25, Diwan Chand, D, W. No. 26,’ and 
Nihal Chand, D. W, No. 27, are, for various 
reasons, by no means favourably disposed 
towards plaintiff and his son Sri Nath. 

Mr. Fazl-i-Hussain made no attempt to 
explain the omission to register so impor- 
tant a AVill. All that he could urge was that 
it was not compulsorily registrable. That, 
no doubt, is quite true, but it is neverthe’ 
less a common practice inthis country to regis- 
ter Wills and it is surely surprising to find 
intelligent men of business such as Mathra 
Das and Sukh Dial omitting to take a precau- 
tion of the kind especially at a time when the 
relations between Sain Das, plaintiff, ,,and 
Mathra Das were very strained and the 
disputed succession to Ram Dial’s property 
had not been settled. 

In this connection we might point out 
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that the witness Daulat Ram (P. W. No. 41), 
who appears to be an impartial witness, 
has deposed that he was asked, some twenty 
days prior to Mathra Das’ death, to attest 
a Will alleged to have been executed by 
the latter, but that he refused to attest it 
as he knew that Mathra Das was not then 
in his proper senses. It was probably this 
man who raised the suspicions of Sain Das, 
as we find the latter on the 4th November 
presenting a petition (see page 292 of paper- 
book *A’) to the Collector praying that 
officer to take action, as he (Sain Das) had 
reason to believe that certain persons were 
“securing” a document from Mathra Das 
who was not in his proper senses. The 
petitioner’s application states that Mathra 
Das has been seriously ill for the last two 
months and is Quite incapable of any 
intelligent act, and he begs the Collector, 
while Mathra Das is still alive, to satisfy 
himself upon this point. Unfortunately 
no action was taken on this petition until 
after Mathra Das’ death when it was in due 
course rejected. In these circumstances we 
agree with the learned Additional District 
Judge that the Will set up by defendants is 
open to the very gravest suspicion and that 
its genuineness cannot be regarded as estab- 
lished. But even if we could hold that it 
was in fact executed by Mathra Das, we 
should still have to find that at the time 
when it was executed, the testator had not. 
“a disposing mind”. Admittedly he had 
been seriously ill since tiie beginning of 
September and had been taken for medical 
treatment to Gujrat where Gaiiesh Das, a 
connection of his by marriage, resides. 
He remained there under treatment till 
about the end of September when he was 
taken back to his own liousc in llaHzabad, 
and from the admitted fact that he was 
then still ill, we may reasonably infer that 
the object of taking him back was to enable 
him to die (as it was feared he must very 
shortly) in his own house. He was certain- 
ly very ill indeed when he was brought 
back, and on the 20th October when the 
Will is said to have been executed, he was 
so paralysed that (aeeording to the U'ill 
itself) he was unable to append his signa- 
ture, In additi'-n to these admitted I'act.s, 
we have a mass of evidence to tlm elfoct 
that he was utterly incompetent to make a 
Will after his return to Halizubad (sec tlie 


statements of Lala Harsukh Rai, P. W, 
No. 38; BholaNath, contractor,?. W.No. 39; 
Dr. Amrit Singh, P. W. No. 40; DatiUt 
Ram, Hospital Assistant, P. W. No, 41; 
Nanak Chand, retired Hospital Assistant, 
P. W. No. 42; Gopal Das, P. W. No. 45; 
Badri Nath, P. W. No. 46; Devi Dial, P. 
W. No. 48; and Hari Chand, P. W. No. 49). 
On the other hand, Sukh Dial, defendant 
(who is conducting the case on behalf of 
himself and his co-defendant) doposed that 
Mathra Das, after his return from Gujrat, 
was professionally treated by Lai Muham* 
mad, Hospital Assistant (one of the attesting 
witnesses) and a Dr. Kaul Das (see 
page 394, lines 20 and 43). Lai Muham- 
mad died while the suit was pending in 
the lower Court, but defendants did not call 
Dr. Kaul Das nor have they explained why 
he was not called as a witness. 

Upon the evidence before us we must 
bold that Mathra Das was not mentally 
competent to dispose of his property at the 
time when he is said to have made the Will 
upon which defendants rely. The Will, 
therefore, fails. 

As regards defendant Sukh Dial’s claim to 
the hitveli (issue No. 6), we need say no 
more than that it is admittedly based on 
the niqqa (Exhibit D-2). This document 
is open to grave suspicion in many 
respects and has clearly been tampered with 
in respect of the date which it purports 
to bear, but it is unnecessary to discuss it 
further as Mr. Fa/.l-i-Hussain had to 
admit that it had not been proved. Sukh 
Dial in his evidence makes no reference 
to it nor was any witness called to prove it. 

The only other point to which reference 
was made at the hearing before us was as 
regards the right of the widow, 

Rukman, to make certain gifts by way of 
charity Uanhil p) . This is a very minor 
question, but as the donees are not parties 
to this suit, we obviously can give no 
decision as to the validity or otherwise of 
tin* gift that would be binding on them. 

Plaintiff preferred cross-objections from 
tlie decree of the Additional District Jndge 
in respect of the dismissal of the claim to 
certain ornaments and moveables in the 
P 'ssessi(.n of defendants, but Mr, Shaft on 
b“balf of his client withdi'ew them at the 
hearing. 
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The result is that the appeal and cross- 
objections stand dismissed. The parties 
will bear their own costs in this Court. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1192 of 1913. 
September 16, 1915. 

PreseH^;— Justice Sir ‘William Ayling, Kt., 
and Mr. Justice Tyabji. 

DAVULURU VIJAYA RAMATYA— 
Defendant No. 1— Appellant 

versus 

DAVULURU VENKATASUBBA RAO and 
OTHERS— Plaintiffs and Defendants 
Nos. 2 AND 3 — Respondents 

^ Code {Act Vof J908), 0. XXXII, 

r '—^areement to refer to artitraiion 

oji hchalf of minor, when valid-Decree passed in accor. 
dance with axvard, scope of^Suit for partition- 
Consent decree passed on appeal by father of minor 

partm-Leave of Court not obtained-Minor, xchether 
entitled to avoid decree. 

The agreement to refer to arbitration contemplated 
inSoUedule 11, paragraph 1 . of the Code of Civil 
Procedure is an “agreement with reference to tl,e 
suit under OrdoT XXXII, rule 7, and it is not validlv- 
entered into on behalf of a minor where the guardian 
of the minor pm'ports to bind the minor without the 
leave of the Court expressly recorded and thus 

[rese col 2“ 

T U ; 2 A. L. J. 4S3; Lufau'aii v. Lachm 

Ind C«s.989, 36 A. 69: 12 A. L. .1. 57: G/o,l„„i 
V Mummud 29 c. 167 at pp. 173,183:29 

Fidiim 23 B. 629: JWmicu Balh-kUm v. 

nl't" ra"’ rr ’on Jhilhu™ 

rtr/i 285 at p 289: LahUmana 

Chett, V. Chmnat nmb, Chdti, 24 M. 326,- Samibai 

y Premjt Pragj, 20 B. 304: Venl-atachcllam Re.hU y. 

Rung, ah ReiUb, 12 Ind. Cas. 372,- 21 M L J 990 nt 

2 M. W.N; 249: 36 
M. 353: Propdus v. G,rd!,a,-dan, 26 B. 76: 3 Bom. 

2i8 Vt W 20 C. 

rl , Oanesha Row v. Tuliaram Rmr 

19 Ind. Cas. 515; 30 M. 295 at p. 303* 17 C W n' 
765; 11 A. L. J. .589; 18 C. L. I l; 15 Bom L Tat 
14M.L.T.I;(I913)SI. W. N. 575; 2^1?: W 1 

W 1. A. 132 (P. C.); Adam.^ v. Great North of Scotland 
^ihcay Company, (1891) A. C. 31 at p. 39- Jones v 

K P/®"’ ‘‘OK-R- 

i£o at p, ^ ^9^tso)i y. Byicafer ("18381 3 Af ir 

W. 199 at pp. 204, 205: 1 H. 4 H. .50: 7 L J S3 

160E.1UU5,.6DowI. P. C. 359 49 H.’ H 5 0 

referred to. * ’ 

The principle of finality which attaches to a decree 
passed in accordance with an award given in arbitra- 
tion proceedings, does not affect matters which are 
ontside the arbitration proceedings, fn 8S9 unl 9 1 
Ghulam Khan v. Muhenmnd ifain,, 29 C >G7 

at pp. 173, 183: 29 I A. 51 (P. C.): 6 C. W N 2^ 

13 A. 300; 18 I. A. 55 (P. C.); 6 Sar. P. C. J, 14; 15 

56 


Ind. Jur. 283; Maharajah Joymmgal Singh Bahadoor 
y. Mohun Ram Marwarce, 23 W. R. 429; Achithayya 

v. Thmmayya, 31 M. 345; 18 M. L. J. 228; 3 M. L. T 
315; Pojram Basi v. Gonesh Prosad Srickandan 
^ohapajra 5 Ind. Cas. 650; 14 C. W. N. 626; 37 C. 

Suryanaraina Row 

(lOlO . Af. .7. X, lil' 

Where a minor seeks to avoid a decree he can 
avoid R only ni to/o,and not only in part. [p. 890, 

Bhimaji Govind v. Rohnahai, 10 B. 338 at p .340- 
Pasupati Nath Bose v. Nando Lai Bose, 30 C 
Manohai Lot Jadunath Singh. 28 A o85* Jf) r 

w. N. 898: 9 0.. C. 219: 4 C. L. J. 8: 8 L L K 489: 
15 L. T. 210: 16 Jl. L. J. 291: 3 a! L. J. 7I0 33 1 a' 
128; Farl of Bandonv Bicher, 3 Cl. & Fin 479 at n* 
510.^6 E H 1517: 9 Bli. f.v. s.)’ 532: inn M 

j_ Bhujbuvjha, }S B. 1. R. App. 11;22W. R.213- 
Khojooroonim \\ RowshanJehan,2 C 184 at on lOi 
916: 26 W. E 36: 3 I. A. 291 (P, C.), refeid ^ 

Or W X Y Yu" compromise under 

Order X.VXII, rule 7, Civil Procedure Code, and 

pa^ses a decree in accordance therewith, this does 
not amount to sanction, fp. 882, col, 1 J 

126“;ed;"“""'^^ N. (.895) 

I™‘’‘‘CS to a .suit 

or partition brought by the 1st defendant. Tha 
smt was referred to arbitration and a decree wL 
passed in^ accordance with the aivard. Plaintiffs’ 
father having appealed, the appeal was compromised 
and a decree was purported to be passed therein by 
consent of parties. Plaintiffs now sued to have the 
decree set aside as not binding on them- 

XcH, that no leave of the Court having been 
obtained under Order XXXH, rule 7 of the Civ 
Procedure Code, the decree was not binding on he 

[TsgofeT! 

Second appeal again.st the decree of the 
Court of the Subordinate Judge of Jlasnli. 
pafam m Appeal Suit No. 26 of 19];) pre 
ferred against that of the Additional District 

91 of 19lV^ 

Mr. 1 . Raniadoss, for the Appellant. 

Mr. P. Ragnbhushanam, forthe Respondents. 

_ This second appeal coming on for hear- 

ing on the oth and 6th October 1914 the 

Court (Ayling and Hannay, JJ.) delivered 
the following 

JUDGMENT.— The first point argued for 

appellant is that as the compromise was 
entered into by plaintiffs’ father and not 
by their guardian ad litem (who was their 
brother, the present 2nd defendant) no 
sanction of the Court was necessary under 
section 462 of the old Code of Civil Pro- 
cedure. Reliance is placed on Ganesha 
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Sow V. Tuljaram Bow (1), which, how- 
ever, affords no support for such a con- 
tention. It is not denied that if plaintiffs’ 
father had been representing the interests 
of his sons in Appeal Suit No. 504 of 1907 
he could not have entered into a valid com- 
promise on their behalf without the leave 
of the Court so as to bind them. We cannot 
accept the suggestion that when he had no 
responsibility for them, and when their in- 
terests were entrusted to another person, 
he should have larger powers to bind them. 
We have no hesitation in rejecting this con- 
tention. 

It is next argued that although the com- 
promise was entered into without the leave 
of the Court, it is only voidable by plaintiffs 
if they can show that it was prejudicial to 
their interests. Reliance is placed on Aman 
Singh v. Narain Singh (2). We have careful- 
ly considered that ruling and do not think 
it is of any use to the appellant. In that 
case the Court appears to have considered 
the propriety of the compromise from the 
point of view of the minor’s interests and 
to have sanctioned it; though this was after 
and not before it was entered into. It is 
not suggested that anything of the kind was 
done here; the Court simply recorded the 
compromise under section 375 of the old 
Code of Civil Procedure aud passed a decree 
ill accordance therewith. This does not 
amount to sanction [ Vide Kalavati v. Chedi 
Lai (3)]. So far as appears, the propriety 
of the compromise from the point of view 
of the minors’ interests was never considered 
at all by the Court. We must, therefore, hold 
that the compromise is voidable by the 
plaintiffs in this case. 

Laitly, it is urged that the decree direct- 
ing the return by the appellant alone of a 
portion of the items received by him under 
the compromise decree is inequitable; and 
that his claim to plaint item No. 3 embodied 
in issue 4 must be decided. This appears to 
be so. 

In order to frame a proper decree (apart 
from the portion declaring the razinama and 
decree in Appeal Suit No. 504 of 1907 to be 


not valid and binding on plaintiffs) we must 
call for findings on the evidence on record on 
issues 4, 7 and 9. Two months are allowed 
for submitting findings, and 7 days for filing 
objections. 

In compliance with the above order of 
this Court, the Subordinate Judge submitted 
the following 

FINDINGS.— As directed by the High 
Court, I beg to record the following findings 
on issues 4, 7 and 9. 

2. Ifsue 4. Item No. 3 (1 acre and 14 
cents in Survey No. 96) is admitted by the 
1st defendant to be the ancestral property 
of himself and plaintiffs’ late father, vide 
his deposition. There is no proof that it was 
plaintiffs’ father’s exclusive property. 

3. In 1906, 1st defendant, who was the 
hurnarrif sued plaintiffs’ father for recovery 
of some lands including the one in question, 
on the ground that they were service tnamSy 
and could not, therefore, be held by a non- 
office-holder, vide Exhibit A; and it was then 
decided that the land bad lost the nature of 
‘ service inam” and was held by the plaint- 
iff’s father as sen’” under the zemindar. 
Even if it was a service inam on the date of 
its transfer by plaintiffs’ father to 1st defend- 
ant under the compromise, the transfer was 
not valid in view of section 5 of Madras Act 
Ifl of 1895, and even if the inam was enfran- 
chised subsequent to the alienation, 1st de- 
fendant is not entitled to the land as against 
the plaintiffs, vide Narahnri Sahu v. Sira 
Korithan Naidu (4). When a service inam is 
enfrancliised it becomes family property. I, 
therefore, find the 4th issue for plaintiffs, 

4. 7i\\ Issue. It hasbeen heldininA'i'/jmana 
Chefti v. Chinyiaihamhi Chetti (5) that an 
award passed on a reference made to arbitra- 
tors in a pending suit would not bind the 
minor.s, when leave of the Court was not 
obtained under section 462 of the old Code 
of Civil Procedure. The 1st defendant’s 
Vakil relies on the decision to the contrary 
reported as Hardeo Sahai v. Gaiiri Shankar 

(6) affirmed recently in Lutawan v. Ladya 

(7) . I am bound to prefer the Madras ruling 


(1) 3 Iml. Cas. 1)2'^; 0 M. L. T. 325; 


io:)3. 

. (2) 20 A. 98: A. W. N. (1897) 205. 

(3) 17 A. 531: A. W. N. (1895) 120. 


21 M. L. J. 


(4) 19 Iiul. Cas. 881; 24 M. L. J. 462; (1913) .M. W. 
N. 415. 

(5) 24 M. 326. 

((A 28 A. 35; A. \\\ N. (1905) 171; 2 A. L. J. 493. 
(7) 21 Iml. Cus. 989; 36 A. 69; 12 A. L. J. 57, 
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and, therefore, find that the award is not 
binding on the plaintiffs. 

5. 9th Issue. Even if the award was not 
superseded by the decree in appeal, plaintiffs 
can claim the suit properties, as the award 
as well as the compromise are not binding 
onthem^videGanesha Rgw.\. Tuljaram Bow 
(8), I find accordingly on this issue. 

This second appeal coming on for final 
hearing after the return of the findings of 
the lower Appellate Court upon the issues 
referred by this Court for trial on the 
6th August 1915 and having stood over for 

consideration till the 31st August 1915, the 

Court delivered the following 

JUDGMENT. 

Tyabji, J, — The present plaintiffs, who are 
minors, were parties to Original Suit No. 
416 of 1905 which had been instituted by 
the present 1st defendant for partition. 
That suit was in the first Court referred 
to arbitration (by orders in November 
1906 and March 1907). The award was 
dated 9th April 1907 and a decree 
passed in accordance with it. The present 
plaintiffs’ father appealed from the decree 
passed on the award (Appeal Suit No. 504 
of 1907), The appeal was compromised 
and a decree was purported to be passed 
therein by the consent of the parties. 
The present suit is to have it declared 
that the consent decree doe.s not bind the 
plaintiffs, to have it set aside, to obtain 
possession of the properties mentioned in the 
plaint, and other reliefs. 

It is admitted that neither the reference 
to arbitration nor the consent decree was 
with leave of the Court under Order 
XXXII, rule 7 (section 462 of the Civil 
Procedure Code, 1882). I shall in the 
rest of my judgment refer only to the 
Code of 1908 though most of the decided 
cases are, of course, on the Code of 1882. 
At an earlier hearing it was held by this 
Court that the compromise was on this 
ground voidable by the plaintiffs, and 
findings were called for. The finding on 
the 4th issue is admitted to be one of 


(8) 19 Ind. Cas. 515; 36 JI. 295 at p. 303; 17 C. W. 
N. 765; 1 ! A. L. J. .589; 18 0. L. J. 1* 15 Bom. L. R 
626; 14 M. L. T. J; (1913) M, W. N. 675; 25 M. L. J. 
160j40I.A.132(P. C.). 


fact which we cannot question in second 
appeal. The other findings are conte.sted. 

It is contended for the appellant that as 
the consent decree in appeal is inoperative, 
the decree passed in the original Court 
must revive, and that, as that decree was 
passed on an award, it cannot now be 
set aside, but has become final. 

The respondent in answer contends in 
the first place that the decree on the 
award was finally and effectively set aside 
by the appellate consent decree, not- 
withstanding that the plaintiffs elect to 
avoid the latter. But the plaintiffs having 
elected to avoid the consent decree must do go 
tn toto so far as they are concerned, and can- 
not, after avoiding it, rely upon it for the 
purpose of rescinding the decree which 
it purported to supersede, and which it 
would have superseded only if it had 
been of any legal effect. 

The real point on which the parties 
are at issue is, the appellate consent decree 
being out of the way, to what extent is 
the decree on the award binding on the 

minors? The appellant’s argument is based 

on two cases decided by the Allahabad 

High Court which are directly in point; 

Hardeo Sahai v. Gauri Shankar (fi) and 

Lufawany. Lachya (7). The grounds on 

which the first of these decisions proceeds 
are: 

(а) that Schedule II to the Civil Pro- 
cedure Code, 1908, relating to arbitration 
proceedings, contains special proceedings 

which are not subject to Order XXXII 
rule 7; ’ 

(б) that there is nothing in Schedule II 
requiring the Court to give leave to the 
parties to make , the application for a 

reference to arbitration where minors are 
concerned; 

(c) that an appi'ication made under 
Schedule II, paragraph 1, is very different 
from an agreement or compromise contem- 
plated by Order XXXII, rule 7; and 

(d) that assuming that Order XXXII 
rule 7, applies, and has been violated, once a 
decree is passed in accordance with the 
terms of an award, it can only be impeached 
on one of the grounds mentioned in 
Schedule II. paragraph 16, that is only if, 
and in so far as, (i) the decree is in excess of 
or in) not in accordance with the award. 
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In the second case above alluded to^ 
Lutatcan v. Xac/ij/a (7), Kichards, 0. J., and 
RyveSjJ., approve of. the decision in Eardeo 
Sahai V. Oanri ShanJcar (6); Banerji, J., pro- 
ceeds on a different basis. 

I shall deal for the present only with 
the first three reasons above stated which 
are cognate to each other. 

With all deference I cannot agree that 
arbitration proceedings can be considered 
to be special, in the sense that acts of 
the guardian ad litem or next friend of a 
minor — I shall include both in the term 
guardian ad litem—m regard to those pro- 
ceedings are unaffected by Order XXXII, 
rule 7, which defines the powers of 
guardians. The first step in arbitrations 
is that the parties should agree to refer; 
it is also contemplated that they agree upon 
the arbitrator (vSchedule IF, paragraphs 
1, 2, 7, 17). See Ghnlam Khan v. Muhammad 
Haa-ian (9) and Lnrumibai v. Hajee 
Widinn Cacsum (10). Where the parties are 
before the Court as plaintiffs and defendants 
in a suit, and any of them is a minor, 
such agreements on behalf of the minor 
can be entered into only at the instance 

of the guardian ad Utem: Order XXXII, 

rule 5. It would be supererogation to 
expect that whenever any enactment contem- 
plates the doing of any act by the 

guardian ad Utem (e. g. entering into an 
agreement on behalf of the minor) the 
provisions contained in Order XXXII, rules 
6, 7, which define the powers of a 
guardian ad Utem should be repeated in 
that enactment. To say that tho.se 
provisions are not to be given effect to 
unless they are repeated in every other 
Act is to make them a dead letter wliere 
they stand. If the provisions contained 
in the Civil Procedure Code are not to 

govern arbitration pi’oceedings as laid down 
in a Schedule to tlie same Act, what 
force can they have in regard to any 
independent enactment? See Mahadev 
Bnlkn'.dmfi v. Kridmahai (11) referred 
to in Vifhahhi'i v. Dattarnm (12) during 
arguments. 


Here I may refer to an argument of Richards, 
C. J., and Ryves, J., in Lutawan v. Lachya (7)* 
viz.y that in Schedule 11, paragraph 1, the 
expression agree is to have no different 
force from the term desirey the latter word 
being what was contained in section 506 
of the Code of 1882. But where a particular 
word is altered in a provision which is in 
other respects re-enacted, it is hardly 
permissible to interpret the later provision 
on the basis that in spite of the alteration, 
the enactment will have the same force 
as if the original word had been retained. 
It seems to me that the Legislature 
substituted for the vague expression deem 
the more definite expression agreey which is 
legislatively defined, and frequently interpret- 
ed judicially. But in the present case reading 
the word ‘ desire” for ‘ agree” cannot support 
the argument based upon it. For the desire 
of a minor to refer to arbitration must in 
the first instance be communicated to the 
other parties concerned and then to the 
Court through an application made by 
his guardian ad Utem, and as the order 
granting the application can be made only 
by the consent of the parties, it must 
be sanctioned by the Court on behalf of the 
minor: Ghnlam Khan v. Muhammad Hassan 
(9), Lu.vnnihai v. Haji Widtna Cassum (10). 

The learned Subordinate Judge followed 
Lakshmana Chetti v, Chinnatkambi Chetti (5) 
considering it to be directly opposed to the 
Allahabad decisions above mentioned. It is 
there decided that as the award therein 
was not made after a reference by the 
Court, it could only be taken cognizance 
of (if at all) as an adjustment of the suit 

(Order XXIII, rule 3). The Court assumed, 

without deciding, the correctness of the 
view expressed by Starling, J., in Samihai 
V. JUemji Prag}i {IS) that' an agreement to 
refer coupled with the award resulting from 
tlm reference may be treated as an adjust- 
ment.” [Venkatachellam Reddi v. Rungiah 
Reddi {14:)]. The grounds for making this 
assumption have become stronger since Laksh^ 
mana Chetti v. Cfiinuathambi Chetti (5) was 
decided asa similar decision is given by Jenkins, 


(f) 29 C. lOTai pj.. 173. isil; L>0 I. A. M U’ (’•); 0 
C. W. 22(1. 

(10) 23 n. VOX 

(11) (lH!)(i) 1*. J. K. U.c.don 

(12) 20 B. 29S; 3 Bnih. I,. 11. ssT. 


113) 20 B. 30-1. 

(1-J) 12 In.l. Cas. 372: 21 M. L. J. 990 at p. 996; 10 
M. I, T. 21S; (.1911) 2 M. W. X. 249; 3G M. 353. 
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0. J., aud Starling, J,, in Pragdas v. Girdhardas 
(lb) and it is not rejected in Tincowry Dey 
y* Fakir Ckand Dey {IQ) and Yenkatachsllam 
Beddi V. Bangiah Beddi (14). 

The result of LaksJimana Ghefti v, 
Chinnathamhi Ghetli (5) in the light of the 
later cases may be taken to be that (1) 
where there is an agreement to refer to 
arbitration, followed (without the intervention 
of the Court) by an award, the two together 
may form such an agreement, compromise 
or satisfaction” as has to be recorded by 
the Court under Order XXIIl, rule 3, and 
in accordance with which a decree has to 
be passed ; and (2) that in such a case it 
is necessary if any minors are concerned 
that leave of the Court should be obtained 
under Order XXAII, rule 7, either before 
the submission to arbitration or after the 
award, otherwise the award cannot take 
effect as such agreement, compromise or 
satisfaction. Hence unless leave has been 
obtained, the minor is not bound by it: 
the Court must proceed with the suit so 
far as he is concerned, and cannot merely 

pass a decree in accordance with the 
award. 


nature referred to in Order XXXII, rule 
7. The opinion so expressed is opposed 

to the VI6W in 


In the present case we have a reference 
through the Court, and the gist of this 
part of the appellant’s argument is that 
such a reference is not an agreement or com- 
promise within Order XXXII, rule 7. The 
decision of this question depends ! in the first 
instance upon the provisions of the law 
relating to references through the interven- 
tion of the f'ourt, to which I shall presently 
refer more fully. 

It seems to me, however, a legitimate 
argument on the side of the respondents 
to rely upon the following words in 
Lakshmana Cketli's case (5) ; “The effect of 
the submission was to take away from the 
Court the power of adjudicating upon the 
rights of the minors, and to leave such 
adjudication to a private tribunal. Such an 
agreement seems to us to be clearly one 
falling within section 462 (Order XXXII, 
rule 7) of the Civil Procedure Code.” Thus 
a submission to arbitration without an order 
of the Court pending a suit was considered 
by the Court to be an agreement of the 

(15) 26B. 76: 3 Bom. L. R. 431. 

(16) 30 C. 218j7C.W. N. 180 


to the view taken in Hardeo Sakai v Gauri 
Shankar (6), unless it can be shown that 
there ^ is nothing common between such a 
subrntssion and a submission through the 
Court. But the preliminary agreement to 
refer (on which an application to the Court 
under .Schedule II, paragraph 1, is sub- 
sequently based) must be exactly of the 
same nature as that which the Court was 
considering in Lakshmana Chetti v. Chinna^ 
thambi Cheift This preliminary agree- 
ment must always be entered into out of Court. 
It is only after such an agreement has 
.already been arrived at that the parties 
nay follow or make a departure from the 
provisions of Schedule II: (1) they may 
apply to the Court for an order of reference, 
or (2) proceed with the arbitration without 
such an order. If they choose to apply 
to the Court, does ’ their agreement to 
submit to arbitration become (at the hear- 
ing of the application) something other 
than an agreement, merely by reason of 
their application ? It may be argued that 
after the Court makes an order upon the 
agreement, its original character merges in 
the order of the Court. The answer is 
that by reason of Schedule II, paragraphs 
2 and 3, the order of the Court is entirely 
based on the agreement. The Court does 
not in referring the matter to the arbitrator 
exercise any judicial discretion, and the 
passing of such an order on the agreement 
is hardly more than a ministerial act. The 
analogy between an order passed on an 
agreement to refer to arbitration, and a 
decree passed on a compromise falling under 
Order XXIII, rule 3, is complete. Where a 
compromise on behalf of a minor has not 
been sanctioned by the Court under Order 
XXXII, rule 7, it acquires no validity by 
reason of a decree having been pas.sed on 
it ; Ganesha Bow v. Ttiljarani Row (b), equally 
it seems to me that where an order is 
passed on an agreement to refer, the order 
has no more validity in regard to the 

sanction of fne Court than the agreement 
itself. 

As against these considerations the decision 
ill Ghulam Khan v. Muhammad Hassan (9) 
was relied upon by the appellant. Lord 
Macnaughten there said : “in cases fillirg 
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under bead 1 the agreement to refer and 
the application to the Court founded upon 
it mudt have the concurrence of all parties 
concerned and the actual reference is the 
order of the Court. So that no questiop 
can arise as to the regularity of the 
proceedings up to that point.” In the 
sentences immediately following he describes 
an application under paragraph 17 or 20 
as a "litigious proceeding,” in the sense that 
Cause may be shown against the applica* 
tion.” Reading the whole of the paragraph 
together it seems to me that nothing more 
is meant than that when the parties have 
agreed to a proceeding they cannot object 
to it. The words no question can arise ^ 
as to the regularity of the proceedings up 
to that point” cannot imply that the validity 
of ‘the agreement to refer” [which, as Lord 
Macnaughten expressly says, ‘must be the 
agreement of all the parties to the suit” 
(page 182) and must have the concurrence 
of all parties concerned” (page 183) ] can 
never be questioned, or that if questioned 
before a Court competent to decide upon 
it, then the provisions of the Civil Procedure 
Code are not to be considered for determin- 
ing whether the guardian was entitled to 
bind the minor — this question being involved 
in the question whether the agreement 
to refer had the concurrence of all the 
parties concerned. 

His Lordship, however, also stated that 
there did not appear to have been any 
substance in any of” the objections raised 
against the award— the first of these 
being that the defendant’s guardian had 
agreed without leave of the Court to refer 
the case to arbitration. It was argued that 
this expression of opinion must be taken 
to mean that leave is unnecessary. 

But this does not seem to be so. The 
allegation that at the time of the reference 
leave of the Court had not been obtained, 
was apparently brought to the notice of the 
Subordinate Judge [see lihulam Khan y, 
Muhammad Has.'<an (9)] and lie nevertiieless 
pronounced judgment in accordance with tiie 
award. As implied in Lakdnuina Chefti v. 
Chinnafhumhi Chetti (5) the leave may be 
obtained either at the time of agreeing to 
refer or after the award. Their Lordships 
of the Privy Council in Ohulam Khan v, 
Mithaminad Ua.min (9) point out that the 


award was a fair and reasonable settlement* 
Therefore, the objection was characterised as 
one in which there was no substance. It 
is also noticeable that their Lordships refer 
(page 184) to the objection that the award 
was bad because the Court bad no jurisdic- 
tion and dispose of this objection by saying 
that the Court will not sit as a Court of 
Appeal on awards in respect of matters 
of fact or of law and cite Adams v. Great 
North of Scotland Kailway Company (17). But 
there is no reference to the point whether 
the minors were bound by the award; see 
also /ones v. Powell (18), Wrigktsony. Bywater 
(19). 

In my opinion, therefore, the agreement 
contemplated in Schedule 11, paragraph 1 
et seq is an ‘ agreement with reference to the 
suit” under Order XXXII, rule 7, and it 
is not validly entered into on behalf of a 
minor where the guardian of the minor 

purports to bind the minor without the leave 

of the Court expressly recorded and thus 
exceeds the authority given to him by the 
said rule. 

The last ground (d) mentioned above 
must now be considered. It was contended 
that the decision of the Judicial Committee 
reported as Gltulam Khan v. Muhatmtiad 

Hassun (9) is a direct authority in its 
favour. 

Before dealing with this aspect of the 
case it is necessary to refer to the relevant 
provisions of the Code with particular 
reference to the question whether any 
means are available to a minor for rectifying 
an order of reference made without leave 
of Court under Order XXXlI,rule 7. 

The first stage in arbitration proceedings 
under Schedule II is, as 1 have already 
said, to agree to refer. Next comes the 
application to the Court under paragraph 
1. The leave of the Court under Order 
rule /, may then be obtained. 
Where this is omitted to be done, the 
arbitration pi-oceeds independently of the 
Court, unless the Court is asked to make an 
incidental order subserving the course of 
the iirbiti-ation proceedings, which it is 


(17) (1891) A. C. 31 at n. 39. 

(18) (ifc'38) GDuwl. 1>. C. 4S; 

K. 7:^8 at p 


483 at p. 485j 49 K. 


(19) 
11. DU; 
369; 49 


0838) a M. A- W. 199 at pp. 204, 205; 1 U. & 

b Bowl. ?, C. 

K. Iv, 5<0, 
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empowered to make in regard to the fol- 
lowing matters:— 

b (1) Fixing or enlarging the time for 
making the award: paragraphs 3 

(1), 4 (2), and 8. 

(2) Providing for the course to be 

followed in cases of disagreement 
between two or more arbitrators 
(when the parties are not able to 
agree) : paragraph 4 (1) (d). 

(3) Appointing an arbitrator or umpire : 

paragraph 5 (2). 

( 4 ) Giving leave to the arbitrator to state 

a case : paragraph 11. 

Apart from these incidental orders, the 
powers of the Court that has made an order 
of reference, as well as of the Appellate 
Court, over the litigation or the arbitration 
are restricted [paragraph 3 ^2)] to making 
one of the following 6 classes of orders; — 

(t) The Court making the reference 

may make an order superseding 
the arbitration, but only where 
there has been failure (a) to 
appoint an arbitrator or umpire 
or (6) to make the award in time: 
paragraphs 5, 8. 

(u) . It may modify or correct the award 

if (fl) it deals with a mattter 
not referred to, or contains some 
(h) formal or (c) obvious or (d) 
clerical mistake, etc. : paragraph 
12 . 

{in) It may remit the award to the 
re-consideration of the arbitrator 
if (a) some matter that ought to 
be determined by him has been 
left undetermined, or (i) vice vmat 
or (c) if it is indefinite, or (d) 
is an objection to its legality 
apparent on the face of it: paragraph 
14. 

Uv) It may supersede the arbitration and 
proceed with the suit after setting 
aside the award in the circumstances 
mentioned or implied in paragraph 15, 
i;i>.,(a)for corruption or misconduct 
of the arbitrator; (h) for fraudulent 
concealment, etc.; (c) the award hav- 
ing been made — 

( 1 ) after an order of supersession by 
the Court (under paragraph 5 or 
8); 


( 2 ) after the expiration of the period 

allowed by the Court ; 

(3) being otherwise illegal ; 

(d) the award having been remitted 
and the arbitrator or umpire 
having failed to re-consider 
it (paragraph 15, first sen- 
tence). 

(v) It may pronounce judgment in accor- 
dance with the award ; (paragraph 
16). 

(I’O From a judgment pronounced by 
the Court making the reference 
under the last mentioned provision 
there is no appeal except in so 
far as the decree is (a) in excess 
of, or (b) not in accordance with, the 
award. 

It will be observed that the first class of 
orders may be made before and the rest 
after the award has been made : the 5th 
is merely to give effect to the award : 
the first five are powers to be exercised by 
the Court making the reference: the 6th 
class alone refers to the powers of the 
Appellate Court, which (so far as the 
provisions now under consideration are 
concerned) are defined only in regard to 
cases where the Court making the reference 
has passed an order under the fifth head: 
there are no provisions regarding the 
Appellate Court’s powers where the Court 
making the reference has exercised any of 
its powers under the first four heads. 

These powers do not, it is apprehended, 
affect the Court’s powers of reviewing its 
own judgment. But the power of review 
need not now be considered. I now come 
to deal with the decision in Ghidam Khan 
y. Muhammad Hassan (9). 

The argument before the Privy Council 
was that the award was not a valid and 
legal award, (1) having been made without 
jurisdiction— inrisdiction having been taken 
away from the Civil Courts by the Punjab 
Tenancy Act, and (2) the agreement to 
refer to arbitration having been without 
leave of the Court under Order XXXII, 
rule 7. 

The question directly decided was whether 
there was any ground (1) on which an 
appeal lay, or (2) on which the Chief 
Court of the Punjab could have 
exercised its powers of revision. Each head 
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of this question was answered in the negative 
for the reasons 

(1) that no appeal lies except in so far 

as the decree is in excess of or 
not in accordance with the award, 
(6th head above) and this was not 
alleged, 

(2) that revision was not permissible, 

as (a) it would lay the finality 
of an award open to question, (6) 
being avowedly an application to 
set aside the award it was barred 
by limitation, and (c) even if it 
were not barred, the Subordinate 
Judge had in the events that had 
happened, no option but to pass 
a decree in accordance with the 
award, and had strictly followed 
the course prescribed by the 
Code. 

Their Lordships’ decision, therefore, re- 
ferred directly only to the powers of the Ap- 
pellate Court in cases where the Court mak- 
ing reference has proceeded under the fifth 
head and consequently where the Appellate 
Court’s powers are subject to the 6th 
head above. 

Previous to this decision it had been 
held by the Privy Council (approving the 
trend of decisions in India) that the finality 
of a decree on an award depends upon 
the award itself being valid and legal and 
that, therefore, an award may be shown in 
appeal to be illegal in which case the decree 
on the alleged award would be set aside 
and suits ordered to be proceeded with: 
Eaja H(ir Narain Singh v.Chaudhrain Bhogivant 
Euar (20). See also Maharajah Joymuhgitl 
Singh Bahadoor v. Uohnn Ram Maricnree (21) 
[referred to m Nandram Dahiram Xenichand 
Jadavachand (22)]. 

I need not consider such cases as A'-hufliaygu 
V. Thimmayga (23) which had Iield that 
on appeal from the final decree passed after 
an award has been set aside, the propriety 
or otherwise of setting aside tho award 
may be considered by the Appellate C-mrt. 
Those cases have reference to the powers 


(20) 1:}A.300:18I.A.55U’.C.); I', .1. 

14; 15 Ind. Jiir. 2811. 

(21) 2:1 W. U 429. 

(22) 17 B. at p. 3d0. 

(29) 31 M. 315; 18 M. L. J. 22?; 3 M. L. T. 3i5 


of thfl Appellate Court when they are not 
restricted by the 6th head above. In Uaja 
Har Narain Singh's case (20) their Lordships 
of the Privy Council approved of this view 
and proceeded further. For, reversing the 
decrees of both Courts in India, they set 
aside a decree ba.sed on an award which 
was shown to have been made after the 
expiry of the time fixed for the making 
of the award, thus in effect enlarging the 
powers of the Appellate Court under the 
6th head, by adding to it the power to 
set aside a decree passed in accordance 
with the award when it is found that 
the award itself was illegal on one of 
the grounds mentioned in paragraph 15 . 
On this point there seems to be a confiict 
between Raja Har Narain Singh's case (20) 
and Ghulani Khan v. Muhammad Uussan (9). 
In the judgment in Gktdam Khan's 
case (9), however, the poin*; (though 
argued in appeal) was not alluded to. 
The decision in Raja Har Narain Singh's case 
(20) was apparently not cited to the Privy 
Council in Ghulam Khan v. Muhammad 
Hassan (9), nor is it alluded to in the 
judgments of the Punjab Chief Court. 

The confiict between Raja Har Narain 
Singh V. Chaitdhrain Bhagwant Kuar (20) and 
Ghulam Khan Muhammad Hussan (9) is ex- 
plained in Rajrani Dost v. Gonesh Frosad Sri* 
chandan Mohapatra (24) by the fact that in the 
earlier case the question of the competence 
of a Court of Appeal was not raised, but 
it is noticeable that Lord Morris said in 
the b^^ginning of his judgment that the 
case had to be decided upon the construction 
of sections 508, 514 and 522 of the Civil Pro- 
cedure Code; and in the absence of express 
reference to Raja Bar Narain Singh v. Chau- 
dhrain Bhagwant Kuar (20) in Ghulam Khan 
Y. Muhammad Hassan (\}) we cannot proceed 
on the basis that that case lias been overruled: 
and we must as far as possible give effect 
tu both pronouncements of the Judicial 
Committee. 

Tlie two decisions can be partially 
reconciled if Ghulam Khan \. Muhammad 
Hassan (9) is taken as deciding that the 
matters on which the decision of the 
C.nirt making the reference is final (provided 
it upholds the award) must be connected 


('2A hul. Ca?. 650; 14 C. W. X. 626; 37 C. 407. 
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■with the proceedings before the arbitrator 
(see paragraphs 14 and lo). That some- 
thing to this effect was in the minds of 
their Lordships is indicated iby the following 
expressions: The Court makes an order 
of agreement (which must be the agreement 
of all the parties to the suit),” “in cases 
falling under head 1 the agreement to 
refer. and the application to the Court 
founded upon it must have the concurrence 
of all parties concerned and the actual 
reference is the order of the Court. So 
that* no question can arise as to the 
regularity of the proceedings up to that 
point.” Thus they assume that the regularity 
of the proceedings up to that point is not 
in question. Their Lordships also cite 
Adams v. Great North of Scotland Railuay 
Companyiil), the first portion of the head note 
to which seems to me to represent correctly 
the. views expressed by Lords Halsbury and 
Watson in the following terms: “The Act 
of Regulations of 1695, which provides 
that for the cutting off of groundless 
processes in time coming the lords of session 
_ sustain no reduction of any decrees arbitral 
pronounced on a prescribed submission upon 
any cause^ or reason whatsoever unless that 
of corruption, bribery, or falsehood to be 
alleged against the judges arbitrators’ 
was intended to put an end to the practice 
which had previously obtained of reviewing 
awards upon the merits; but not to prevent 
the Courts from setting aside an award wliere 
the arbitrator has exceeded his jurisdiction, 
or has disregarded any one of the expressed 
conditions or the submission, or the 
conditions implied by law, or has been 
guilty of misconduct in the course of the 
reference or in the making of the award.” 

This view of the case of Ghulam Khun 
V. Muhammad Ilassan (9) seems also to 
have been taken in Wal3i Mathura Das v. 
Ebji Umersey (25)by Jenkins, C. J., and 
Batchelor, J., who referring to Nandram 
Daluram v. Nemchand Jadavachand (22) say; 

But the Bombay case only decides that 
an appeal lies where the award is illegal 
ab initio, or, in other words, where in law 
there is no award. Obviously if there is no 
award, there is no basis for the decree.” The 
case of Ghulam Khan v. Muhammad Hussan{^} 

is cited by them at the end of the judgment. 

(25) 29 B. ?85 at p. 289. 


Tallnpragadn Suryanaraina Row v. Tallapra- 
gada ^arabuya (26) may seem at first sight 
to be against the view I am taking, but 
the question referred to the Full Bench 
shows that the objection to the award was 
that on the refusal of two arbitrators to 
act and on their subsequent death the 
Court had appointed new arbitrators in 
their stead and three of the old and the 
two new arbitrators had made the award. 
This was clearly an objection to the 
proceedings in arbitration, on all of which 
the^ Court making the reference has to 
decide finally under the new Code. The 
Chief Justice (with whom Ayling, J., agrees) 
at page 277 distinguishes Raja Har Narain 
Singh v. Ghaudhrain Bhagwant Kuar (20) 
from Ghulam Khan v. Muhammad Hassan 
(9). Krishnaswami Aiyar, J., does the same 
and points out (page 278— 279) one kind 
of invalid awards which would not be 
covered by paragraph 16. 

In the case before us the award is not 

said to be invalid for any corruption or 

misconduct on the part of the arbitrator 

or of the parties to it during the 

arbitration. The Court is not. asked as a 

Court of Appeal to examine whether or 

not the conclusion at which the arbitrator 

had ‘arrived was sound in point of law or 

in point of fact:” Adams v. Great North of 

Scotland Railway Company (17) per Lord 

Halsbury. What we are asked to pronounce 

upon is quite distinct,— whether the 

proceedings, not of the arbitrator, but of 

the Court bind the minors or are voidable 
by them. 

It seems to me, therefore, though not 
without hesitation that the principle of 
finality wliich finds expression in the Code 
[GhiUam Khan v. Muhammad Hassan (9)], 
does not affect matters which are outside 
the arbitration proceedings. The objection 
111 tiie present case is, therefore, not 

barred. 

It has not been contended before us that 
the minoi'o could in the present case have 
avoided the arbitration proceedings except 
by instituting a suit to have it declared 
that the decree which purports to bind 
them is a nullity. 


(20) 9Iud.Cas. 173; 21 M L. J. 263; 9 M. L T 

251i(lun)lM.W.>M51(F.B.). 
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For these reasons, in my opinion, it 
was competent to the minors to institute 
the present salt and to obtain a declaration 
that the decree on the award does not 
bind them. 

Aylino, J. — I agree. 

This second appeal coming on for farther 
hearing on the 6th September 1915, the Ooart 
delivered the following 

JUDGMENT.— On a previous occasion, we 
delivered our j udgment holding that the minor 
was entitled to avoid the decree against 
him. We let the appeal stand over in 
order that the learned Vakils may address 
us on the exact form in which our order 
should be framed. 

It has been argued before us to-day 
that the decree which the minor seeks to 
avoid is of such a nature that it cannot be 
avoided only as against him and not as against 
the other parties to it. It is a partition 
decree under which the property is divided 
into two moieties. We have referred to 
the terras of the decree and to the facts 
of the case and we are satisfied that the 
contention is correct. In our opinion it 
would be quite impracticable and highly 
inequitable to allow the minor to avoid 
the decree only in part. His avoidance 
of it must be entire as his rights and 
liabilities under the decree are not separable 
from the rights and liabilities of the other 
party to the partition. 

It was then argued by Mr. Nagabhushanam 
that we cannot in the present appeal 
order that the original suit, which has been 
compromised in the decree that has now been 
declared to be voidable, should proceed. We 
accede to the contention. We are not seized 
of that suit and we cannot pass any orders 
with reference to it. Formally our order 
will merely be that the minor is entitled 
to avoid the decree and we shall (should 
the minor exercise that option) record 
the fact that he has exercised the option 
but we cannot further give any directions 
in regard to the previous suit. 

It is, however, a part of Mr. Naga- 
bhushanam’s argument not only that we 
cannot in our decree give any such 
directions as aforesaid to the Court seized 
of the other suit, but that our order 
will not have the effect of reviving that 
ether suit. This is a point concerned with 


the effect and interpretation of our order 
and we have heard arguments on the point 
and consider it imperative on us to give ■ 
a decision on it. We are of opinion that 
the effect of our order is that the minor 
has the option of avoiding the decree 
intoto, but that he has no option (even if. 
it were possible to be done in the^. 
circumstances of this case) to avoid the 
decree in part only. Should then the minor 
avoid the decree the appellant will .be able, 
in our view, to go to the Court of the. 
District Munsif of Gudivada where the 
original suit was instituted and ask the* 
Court to proceed on the basis that there 
is no decree in the suit, inasmuch as the * 
minor has been declared to be • entitled to 
avoid the decree and has exercised that 
option. On this we expect that the Court 
will proceed with the trial of the suit, as 
after the avoidance of the decree the suit 
will be without any proper or final 
adjudication. 

Mr. Nagabhushanam relied upon Bhimaji 
Govind v. Rahnahai (27) in which 
the Court refused to have the suit restored 
to the file. We do not intend to lay 
down that the Court may not on occasions 
do that. The avoidance by the minor of 
a decree against him may in some cases 
ipso faclo be tantamount to an adjudication 
of the suit; in others it may be possible 
and proper for the Court merely to avoid 
such a part of the decree as would affect 
the minor and that part may be separable 
from the rest. This seems to have been 
the case in Pasiipathi Nath Bose v. Nando 
Lai Bose (28), where however in any case 
the matter arose in execution, and the 
Court considered that the decree had not 
as a matter of fact been set aside as 
against or between the parties other than 
the minor. The same seems to Lave been 
the case in Manohar Lai v. Jadunath Singh 
(29), where the Privy Council evidently 
considered that it would be proper to let 
the decree stand as against others than 
the minors. In these cases, however, it was 
not, and could not be, considered what 

{21) lOB. 33Sutp. 340. 

(28) 30 C. 718. 

(20) 28 A. 585; 10 C. W. N. 898; 9 0. C. 219; 4 C. 
h. J. 8; 8 Burn. L. K. *189; 1 M. L. T. 210; 16 M. L. J. 
291; 3 A. L. J. 710; 33 I. A. 128. 
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'iras to be the result of the suit so far 
as the decree had been set aside, i. e., 
as between the minor and the other parties 
to the decree. As to that part of the decree 
the oases show that the parties are relegated 
to their original rights. 

The decision in Earl of Bandon v. Bicker 
(30), cited in Bhimaji Oovind v. Rdkmahai{2*l), 
IS not opposed to the view we have expressed. 
In form we cannot order that a suit from 
which there is no appeal before us should be 
proceeded with, notwithstanding that it 
might have been instituted in a Court 
subordinate to us, any more than the Court 
of Chancery could review a decree of the 
Court of Exchequer. But that is not what 
we are doing. We are merely declaring the 
terms on which in the present case the 
minor can avoid the consent decree. Tn our 
opinion it is impossible to let him avoid it 
only in part. 

Mewa Lall Thakur v. Bhujkunjha (31) pro- 
ceeds on the basis that the only proper 
course where a decision is alleged to be 
fraudulently obtained is to apply by review. 
That course is not in the light of more recent 
.decisions now alleged to be the only available 
course. Apart from this Mewa Lai Thakur v. 
Bhujkunjha (31) supports the view that the 
real effect of avoiding a decree is to require 
that the suit should proceed till a valid decree 
is passed therein. 

The view we have taken seems to us to be 
supported by Khajooroonissa v. Rowshan Jekan 

(32). 

We declare, therefore, that the minor is 
entitled, if he elects, to avoid the decree in 
Suit No. 416 of 1905 on the file of the District 
Munsif of Gudivada and we give him 10 days 
to let us know whether the option has been 
exercised. 

This case again coming on for further 
hearing on the 16th day of September 1915, 
the Court delivered the following 

JUDGMENT.— It is now stated to ns that 
the minors elect to avoid the decree in 
Original Suit No. 416 of 1905, and we declare 
that the decree is of no effect. The trial of 


(30) 3 Cl. & Fin. 479 at p. 510j 6 E. R. 1617; 9 BU. 
(x. s.) 532. 

(31) 13 B. L. R. App. 11; 22 W. R. 213. 

(32) 2 C. 184 at pp. 191, 196; 26 W. R. 36; 3 I. 
A.291(P.C.). 


that suit will no doubt proceed if a proper 
application is made to the proper Court, 
though we cannot make any order as to 
that in the present appeal. 

We set aside the decree of the lower Court 
so far as the 1st defendant is ordered to put 
the plaintiffs into possession. 

We have heard the Vakils on the question 
of costs. In our opinion the suit has resulted 
from errors in procedure for which we cannot 
hold one side to be mere at fault than the 
other. The most proper course seems to us 
to order each side to bear his or her own 
costs throughout. 

Appeal allowed; Decree set aside. 


COURT OF THE BOARD OP REVENUE 

MADRAS. 

Revision Petition No. 4 op 1915. 

January 6, 1916. 

Present: — Mr. Clegg, F. M. 

D. SUNDARARAJA AIYANGAR— 

Petitioner 

versus 

R. ASIRI NAIDU-^Cointer-Petitionek 

^fadras Estates La7id {Act I o/1908), ss. 131, 2i5 
’-■Revenite Q^er, poxver of, to revise order oj prc. 
decessor.iii‘oflice^Deposit under section 131, if includes 
deposit inSub.Treasunj-^Applicationjor deposit, form 
of--Notice—8ale, setting aside of^Jarisdiction. 

A Deputy Collector lias no jurisdiction to cancel 
orders passed by his predecessor-in-office. The 
proper procedure is to ask the District Collector to 
revise them. [p. 893, co!. l.J 

A deposit in a Sub-Treasury is a deposit with the 
Collector within the meaning of section 131 of the 
Madras Estates Land Act; and for the purpose of 
effecting it, the presentation of a challan containing 
purpose and particulars of the deposit is a sufficient 
application, [p. 893, col. 1.1 

An order setting aside a sale is ono passed without 
jui-isdiction when passed without notice to the 
auction-purchaser. []). 893, col. 2.] 

Revision Petition from the order of the 
Deputy Collector of Usilampatti, in D. D. 
No, 1043 Revenue, dated 30th May 1915. 

FACTS of the case appear from the judg- 
ment. 

Mr. A. Srinivasa Iyengar, for the Peti- 
tioner. — (1) In this case one officer having 
refused to set aside the sale, his successor 
had no jurisdiction to act in the matter, 
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The sabseqnent order cancelling the sale was 
one passed witbont jarisdiction, the matter 
being res judicata, 

2. The present counter-petitioner is not 
the whose land was sold; he is quite a 
different person. 

3. As the subsequent order is one passed 
without jurisdiction I am entitled to come 
in under seption 131, Madras Estates Land 

Act. 

Mr. V. R, Tonnuisawmy Aiyargar^ for the 
Counter-Petitioner.— No question of res judi- 
cata arises here, the.order is one passed in exe- 
cution proceedings. The real question in this 
case is whether there is a deposit within the 
meaning of section 181 of the Estates Land 
Act. The section does not prescribe the form 
of the application or the time within which 
such application should be made. On the 
other hand, the wording of the section gives to 


Mr. V. B. Ponmmtony Aiyayigar, In 
this case, there is nothing to shew that any 
certiBcate was Issued. 

To sum up if the payment of money in a 
Sub'Treasury is a sufficient compliance with 
section 131 of the Estates Land Act, then 
the order of the Court of the Deputy Collector 
to set aside the sale is not illegal: it is 
setting aright a wrong already done. 
This is not a case for interference 
under section 115, Civil Procedure Code. 
Property worth Rs. 200 is sold for one anna 
and that clearly shows how irregularly the 
sale was conducted. 

Mr. A. Srinivasa Iyengar^ in reply. The 

counter-petitioner has no interest at all 
in the property sold; it was a different 
Dasiri'Naidu whose .property was sold and a 
Bnding on that point may be called. 


a mere deposit all the effects of an application: 
clause (2) casts the duty of setting aside 
the sale upon the Collector immediately 
after deposit; it does not say that there 
should be an application. This is the 
view taken by the Calcutta High Court 
in construing the analogous provision of 


Mr, V. B. Ponnnsawmy Aiyangar . — The 
auction-purchaser is no more the lessee 
and he has no interest in the property 
purchased. The Board has a discretion 
to interfere under section 20 q of the Madras 
Estates Land Act, and in this case it would 
be most inequitable tc interfere. 


section 174 of the Bengal Tenancy Act:- 
Ahdool Latif Moonshi v. Jadnh Chamha Milter 
(1), Muttathil Kfishna Menon v. Collector of 
Malabar (2). 

[Mr. Ci.EGG, F. M. — Then what do 
you say as to jurisdiction. Here one 
officer refuses to set aside the sale, another 
officer on the same facts cancels the sale, 
the latter acted without jurisdiction. ] 

Mr. V. i?. Ponnusawuiy Aiyangar . — The 
order is not one passed without jurisdiction. 
The latter officer merely set aright an 
irregularity, Under section 131 of the 
Act, as soon as the deposit is made the 
Collector is bound to set aside the sale. It was 
a ministerial duty cast upon him and when 
he failed to do it, and the suhsequent officer 
set it aright, the latter did not act without 
jurisdiction. 

[Mr. Clecg, F. M. — Again in this 
case once no deposit i.s made under 
section 131 witliin 30 days, the piuchaser 
is entitled to a sale certiiicate and that is 
conclusive.] 


(1) 25 C. 216. 

(2) 22 Ind. Cap, 53. 


JUDGMENT.— The facts of the case are 

as follows:— For arrears of rent for Fasli 1321 
two (ielda of No. 33 and four fields of 
patta No. 195 of hiam Thekkampatti village 
were sold under Chapter VI of the Estates 
Land Act. All were bought in by the 
estate lessee (the Board’s present petitioner) 
except one field No. 2S4of which the purchaser 
was Muthusamy Naidu. The Deputy 
Collector confirmed the sale on 27th February 
1914, and an order was issued directing 
payment of the arrears realised to the 
estate lessee. 


yci -.-iju .June lyi-t me boards counte 
petitioner R. Dasiri Naidn petitioned t 
Deputy Collector for cancellation of t 
sale of both pi/Zos', on the ground tb 
he was the paftadar No. 33 and purchas 
of the fields in No. 195 from the pittadar 1 
Kamatchi Nayakaii, and that he had deposi 
ed Rs. G for No. 33 and Rs. 14-3-0 f 
No. l!*5in tlie Sub-Treasury of Periyakula 
i>:i li-nd January 1914. The arrears of tl 
patta.^ were Ks. 0-5-9 and Rs. 10-2 
respectively and tlie total covered tl 
aivoiirs. Tlic Deputy Collector on 2S 
JmIv l!'ll lojected the application as o 
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of time. Another application appears to 
have been similarly rejected on 20fch 
September 1914. In a petition, dated 23rd 
April 1915, R, Dasiri Naidu again petitioned 
the Deputy Collector for cancellation. 
Meantime the pmonnel oE the Deputy 
Collector had changed and the Deputy 
Collector then in office passed an order on 
30th May 1915, cancelling the sale, 

It is this latter order that this petition 
seeks to revise on the grounds (I) that 
the order of the Deputy Collector was passed 
without jurisdiction; (2) that there was no 
application to the Collector nor legal deposit 
iDith the Gollector'y (3) that counter- 
petitioner is not the pattadar of Nos. 33 
and 195 who are two different persons 
and counter-petitioner had no right to 
apply under section 131; (4) that the order 
passed without any previous notice of the 
application to the purchaser is bad in law; 
(5) that the application to set aside the 
sale is time-barred; (6) and under section 
131 there must be an application and 
deposit within 30 days and clause (2) must 
be read with clause (1) and not separately. 

There can be no question that the Deputy 
Collector’s latest order cancelling those of 
his predecessor was passed without jurisdic- 
tion. The proper procedure was to have 
asked the District Collector to revise them. 
Regarding contentions (2), (5) and (6) there 
is a rule under section 215 of the Act 
which states that the amount required to 
be deposited under section 131 may 
be paid into any Sub-Treasury and the 
Sub-Treasury Officer’s receipt Hied in token 
of payment. The deposit in the sub- 
treasury was, therefore, equivalent to a 
deposit with the Collector. It was made 
within 30 days and under clause (2^ of 
section 131, provided the depositor had 
a right under the section to make the 
deposit, the sale should have been set aside. 

It does rot appear that any formal 
application is necessary. The presentation 
of a challan containing purpose and 
particulars of the deposit seems to be a 
sufficient application. This view is support- 
ed by the decision in Abdool Laiif Moomhi 
v. Jadub Chandra Mzffer (1) in respect of tlie 
analogous provision in section 174 of the 
Bengal Tenancy Act. 

With regard to the third and fourth 


contentions, under the rule framed under 
section 215 a notice should have been 
given to the auction-purcliasers before 
passing orders on the application. This 
rule was contravened. There is no evidence 
on record to decide whether the counter- 

petitioner is the defaulting in respect 
of the holding under patta No. 33 which 
was sold or has any interest therein and 
whether he was the purchaser of the 
holding under patta No. 195 so as to have a 
right or interest therein affected by the 
sale. According to the sale records the 
pattadar No. 33 is one Akkaya Dasiri 
Naicken, whereas the counter-petitioner is 
R. Dasiri Naidu. In the challan paying 
the arrears for patta ^o, 195 he respresents 
himself as R. Dasiri Naidu for the pattadar 
il. Kamatchi Naidu. The Revenue 
Divisional Officer will, therefore, be directed 
to_ submit a Hnding on the above points 
within one month after giving notice to 
the two auction-purchasers (the petitioner 
and Muthu<:ami Naidu) and the depositer 
R. Dasiri Naidu who is the counter- 
petitioner and making such enquiry as 
may be necessary. 

* * * * # 

The Deputy Collector has found that the 
counter-petitioner had a right to apply 

to set aside the sale and no objection is 
taken to the finding. 

1 he sale will be accordingly cancelled 
and this petition dismissed with costs. 

Sale set aside] Petition dismissed. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1107 

OF 1914. 

January 17, 1916. 

Prejcn/;— ilr. Justice Sharfuddin and 
Mr, Justice Roe. 

NURI MIAN— Dependant No. 1— Appellant 

versus 

AMBICA SINGH and others 

Respondents. 

}rnha„u),a(h„ Loic-^Pye.emptm—T&hh imiasabat 
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— Mention of price, if neceHsary-^Jurisdiction— Appeal 
• — valued at lees than Rs, 6,000 — Decree above 
Re. 6,000. 

In the performance of the ceremony of talah 
muasahat what is necessary is an expression by the 
pre-eraptor in clear and explicit terms that he demands 
to make the purchase and it is not necessary that 
he should, at the time of the performance of the 
ceremony, make any mention of the price, [p. 896, 
col. 2.] 

Under the Muhammadan Law a pre-emptor does 
not lose his right of pre-emption by failing to state, 
while making the immediate demand for pre-emption, 
that he is willing to pay the price named in the 
sale-deed or such a sum as a Court may award, [p. 
895, col. 2.] 

The pendency of a proceeding for the partition of 
a joint estate does not bar the claim of a co-sharer to 
pre-empt. [p. 896, col. 1.] 

Where in a suit for pre-emption the plaintiff 
honestly valued his suit at Rs 4,500 but the 
Subordinate Judge who tried the suit found the value 
to be Rs. 7,000 and an appeal was preferred to the 
District Judge: 

Held, that the appeal to the District Judge was not 
incompetent, especially as no objection on this ground 
was taken before the District Judge nor in the 
memorandum of appeal to the High Court, [p. 896, 
ools. 1 & 2.] 

Raj Lakshni Dasee v. Kafijayani Dasee, 12 Ind. Cas. 
464; 38 C. 639 at pp. 667, 668, distinguished. 

Appeal against the decree of the District 
Judge of Saran, dated the 7th of April 
1914, reversing that of the Subordinate 
Judge, 2nd Court of that district, dated the 
16th of January 1914. 

Babu Fmakall Moukerjee and M. Khiirshed 
Hossein, for the Appellant. 

Babu.s liajendra Prasad and Baidynath 
f^arain Sinha, for the Respondents. 

JUDGMENT. 

SaARPQDDiN, J. — This is an appeal by de* 
fendant No. 1 named Nuri Mian against 
the appellate judgment of the District 
Judge of Saran, dated the 7th April 1914. 

Ambica ^ingli, the plaintiff of the suit, 
sued Nuri Mian and Bansidliar, the two defend- 
ants in the suit, to establish his right of 
pre-emptior,. Hi.s case is tliat Jlan.sidliar, 
defendant No. 2, sold Im.s shares in tliree 
villages, namely, Maritand, Tola Ghyspur 
and Tola Pandaypurfor R>j. 4.500 to Nuri 
Mian, defendant No. 1, on the l«th Septem- 
ber 1912. In the plaint he alleged that 
Rs. 7,000 mentioned in the sale-deed as 
the consideration money is a fictitious amount 
and that lie, on hearing from erne Garjn, 
one of his witnesse.s, for the first time on 
the 20th iSeptcMiiher UU2, performed 
the required ceremonies known as tnlah 
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muasahat and talab tstishhad. The defend* 
ant No. 1 contested the suit and traversed 
the allegations made in the plaint. The 
Subordinate Jndge dismissed the plaintiff’g 
suit, upon which the plaintiff appealed to 
the District Judge who allowed the appeal 
by decreeing the plaintiff's suit. The lower 
Appellate Court further held that the 
consideration money, namely, Rs. 7,000 
mentioned in the deed of sale was the 
consideration money for the sale of the 
shares although it included a sum of Rs. 500 
as arrears of rent from the tenants, and it 
was directed that the amount at which the 
plaintiff might redeem was Rs. 7,000, and it 
is this judgment which is the subject of the 
present appeal. 

Before I refer to the grounds urged before 
us it is necessary to state that there was 
a partition proceeding with respect to the 
mahal wherein the shares were situated, 
but the partition was not complete on the 
date of sale. The partition was completed 
on the 22nd September 1913, and the sale of 
the shares took place on the 16th September 
1912, which means that the mahal remained 
joint for a little over a year before the sale 
was made. 

The grounds urged on behalf of the appel. 
lant are : 

1. That having regard to the fact that 
the plaintiff allegpd to have offered to pay 
Rs. 4,500, and not Hs. 7,000 as stated in the 
deed of sale or the actual price to be found 
by the Court, the plaintiff had no right of 

pre-emption. 

2. That the hutwara proceedings having 
been practically completed before the sale 
in question, the plaintiff had no right of 
pre-emption. 

3. That the first Court having found the 
value of the shares to be Rs. 6,000, the District 
Judge had no juri.sdiction to try the question 
on appeal inasmuch as the appeal lay to the 
High Court. 

It has been found that the plaintiff and 
defendant No. 2 were co-sharers and the 
plaintiff on hearing the news of the sale 
performed the required ceremony and that 
the value of the shares was Rs. 7,00C, which 
iiioliuled a sura of Rs. 500 as arrears of 
reiit due from the tenants. On the above 
tiiuliiig tliere can be no question that the 
plaintiff is a shafee and that if he on 
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hearing the 6rat news of the sale performed 
the ceremonies in the ways required by 
the Muhammadan Law he is entitled to pre- 
empt. 

Decision on the first ground. 

There are three methods to claim dhnfa. The 
first of these methods is called talah mxtasahat. 
This has to be done by making an immediate 
demand of purchase on hearing the news 
of the sale The second is what is called 
talah istislihad which means an affirmation 
of the 6rst method and asking people 
to witness, and the third is by litigation. 

In the present appeal we are concerned 
only with the first method, namely, talah 
Tnuasahat, The contention on behalf of the 
appellant is that the ceremony of talah 
muasahat was not performed by the plaintiff 
in the manner required by law. The 
defect pointed out is that in the per- 
formance of the ceremony the plaintiff 
offered to pay Rs. 4,500 as the .price of 
the share. He should have offered Rs. 7,000 
which was the sum mentioned in the 
deed of sale. The question is as to whether 
it is necessary to mention any sum in the 
performance of the talah muasahat. 

While dealing with the question the 
author of the Hedaya says that it is 
not material in what words the claim is 
preferred and it is sufficient that the words 
used should imply a claim. If a person says 

I ^ have claimed my shufa” or “l shall 
claim my shufa'^ or ‘l do claim my shufa*\ 

he has performed the ceremony as required 
by law. 

In Ameer Ali’s Muhammadan Law (page 

26, \olume 1, 4th Edition) there is the 

following passage: “A person who intends 

to advance a claim based on the 

right of pre-emption in respect of property 

which has been sold to another must, 

immediately on receiving information of 

the sale, express in explicit terms his 

intention to claim the property. The inten^ 

tion mtist he formulated in the shape of a 

demand. No express formula is necessary 

so long as the assertion of the right, or what 

is called a demand, is expressed in unequivocal 

language.” This learned author relies on 
the Hedaya. 

Another authority is that of Durrul Mukhtar 
This book is the well-known cominentary of 


Tanwirul Absar. It has been translated 
into English by Babu Brij Mohan Dayal 
of Lucknow. This book is considered as 
an authority on Muhammadan Law. At page 
386 of this book there is this passage 
Demand should be made by using an 
expression from which demand may be 
clearly understood ” 

In Tyabji’s principles of the Muhammadan 
Law it is stated that the pre-emptor should 
assert his claim immediately on getting 
information of a sale. 

From the above authorities it is clear 
that in the performance of this ceremony 
what is necessary is an expression by the 
pre-emptor in clear and explicit terms 
that he demands to make the purchase and 
it is not necessary that he should, at the 
time of the performance of the ceremony 
make any mention of the price. 

Wilson in his Digest of Anglo-Muhammadan 
Law (at page 418,4th Edition) says; “It is 
not necessary that the pre-emptor should 
tender the price at the time of making his 
formal claim. It is sufficient that he should 
then state his willingness to pay either the 
price named in the sale-deed, or, if he suspects 
the price named as fictitious, such a sum as 
a Court may award.” 

There is no authority in Muhammadan Law 
that if the pre-emptor fails to state that he 
is willing to pay the price named in the sale- 
deed or such a sum as a Court may award he 
loses the right of pre-emption. The passage 
quoted from Wilson’s Digest has been relied 
upon by the appellant. This learned author 
has only explained the intention of a pre- 
emptor. The pre-emptor in making the 
demand tacitly expresses his willingness to pay 
either the price mentioned in the deed or such 
a sum as a Court may award. 

On a consideration of the various com- 
mentaries on Muhammadan Law I do not 
think that mention of any sum of money is a 

necessary condition in the due performance 
of the demand. 

Reverting to the facts of the case I find 
that the first information of the sale that 
the plaintiff got, was from one Garju, a 
witness examined on his behalf. That infor- 
mation was that defendant No. 2 had sold 
his share of Rs. 4,500 and had received a 
further sum of Rs. 2,500 from his vendee as 
arrears of rent duej from the tenants. On 
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receiviD? this information the plaintiff per- 
formed the ceremony of demand and in the 
performance thereof, although it was not 
necessary, he mentioned the sum of Rs. 4, 500 
as the price he was willing to pay for the 
purchase. The plaintiff believed his infor- 
mant and said he would pay Rs. 4,000 for 
the purchase. There can be no doubt that 
there is no right of pre-emption against 
conveying the right of realisation of the 
arrears of rent from the tenants. In the 
plaint also he claimed to have purchased the 
property for Rs. 4,500 anc) further says that 
he is willing to pay any consideration that 
may be found by the Court. 

For the above reasons, I am of opinion 
that the /aZao muasabat was duly performed. 
This ground, therefore, fails. 

Decision on the 2nd Gsound. 

Butwara proceedings are completed on the 
service of notice as reciuired by section 94 
of the Estates Partition Act. The sale in 
question having taken place more than a year 
before the partition was complete, the pending 
butwara proceedings were no bar to tlie 
claim. The sale in question took place when 
the estate was joint and it being' joint, the 
plaintiff being a co-sharer in the joint 
estate was fully entitled to claim his right 
of pre-emption. This ground also fails. 

Decision on the 3rd Groond. 

It is contended that when the Subordinate 
Judge found that the value of the shares 
was over Rs. 6,000, the District Judge lias no 
jurisdiction to try the appeal and he shonld 
have stayed his hands and directed the 
appellant to prefer his appeal to the High 
Court. In this connection reliance is placed 
on the case of Dui’cc v. K'^tyaijanl 

Basee (1). 1 must observe here that this 
objection was not taken before the lower 
Appellate Court, nor does it find a place in 
the memorandum of appeal to this Court. 
Section 11 of the Suits Valuation Act (VII of 
1887) provides that such an objection, if not 
taken in the memorandum of appeal to 
the Appellate Court, cannot ho taken at all. 

Under section 21 of the Civil Courts Act 
(Xllof 1887) it is provided that an appeal 
should lie to the District Judge where the 

(1) 12 IdiI Cas. m-, 38 C. C3I» jir pp. liOs. 


value of the original suit, in which the decree 
was made, did not exceed Rs. 5,000. The 
plaint shows that the suit was valued for 
Rs. 4,500 and, therefore, the appeal lay to the 
District Judge. On behalf of the aupellant it 
is conceded that the appeal no doubt lay to 
the District Judge, but the District 
Judge on finding the value of the 
shares to be more than Rs. 5,000 should not 
have recorded any judgment but should have 
directed the appellant to prefer his appeal 
to the High Court. It is for this purpose 
that the authority reported as Eajalakshmi 
Basee v. Katyayam Dasee (1) is relied upon. 
But the facts of that reported case are quite 
distinguishable from the facts of the present 
case. In the reported case it was found that 
the suit was intentionally undervalued .and 
it was further found that the value of the 
property in the reported case was over a la^ 
of rupees but it was grossly undervalued at 
Rs. 2,100. In the present case, however 
there was no intentional undervaluation. 
The plaintiff’s informant . had told 
him that the shares were sold for 
Rs. 4,50 J. He honestly believed that the 
value of the shares was Rs. 4,500. I 
am of opinion that this reported case does 
not help the appellant. This ground also 
fails. The appeal is dismissed with costs. 

R>e, J. — 1 agree for the reasons given by 
my learned brother that this appeal must 
be dismissed. In the second and third 
grounds urged in support of the appeal 
there is no substance. 

_ The M ground is based upon a misconcep. 
tion of k>ir Roland U''ilson’s Commentary, R 
is clear from the Hedaya that it was recognis- 

ed that the must ahvays be called in to 

settle the price to be paid. Sir Roland Wilson 
cannot be undtrstood to mean more than 
that on appearance before the qazi, the shafee 
must be willing to pay the price fixed by the 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Appeal against Order Ho. 282 op 1915, 

February 16, 1916. 

Present: Mr. Justice Sadasiva Aiyar and 

Mr, Justice Moore. 

A. V. BASHYAM REDDI — Petitioner 

Ho. 1— Appellant 

V6T8US 

SOMASUHDARAM CHETTI and others- 
.^^^fsndants— Respondents. . 

Provincial Insolvency Act (III ofmi),ss. 13 (2). 47 

^^^‘^m^ointcd-Cancellotmi 

Prw notice, ifiUeyal- 

^ecutionsah inoOier Courts, uhefher can hcsfaycil 
Cml Procedure Code {Act Vof 1908), s. 151. 

Ihe discretion given undersection 13, clause (2), of 
In Insolvency Act to the Insolvency Court 

Jmp property of the 

alleged absconding insolvent has to be preserved from 

?n irl' !*> '-wt 

Xer Vroperties attached by 

other Courts m execution. 

favour of a party should not be 
vacated without notice tbthatiparty 

iieither section 47 of the Provincial Insolvency Act 
nor seohon 161 of the Civil Proceduro . 

aether crri;” «" - 

Appeal against the order of the District 
Court of South Arcot, in Interlocutory Appli- 

Mr. 1. Narasimha A iyangar for Mr T 
Mangachariar, for the Appellant. 

Messrs. 0. F. Anantakarishva Aiyur, V. 
Venkatachanar and P. 8. Vaidyanatlia Aiyar, 
for the Respondents. 

JudJ*^ ‘''® district 

Judp dated 21st October 1915, so far as 

annth^' P " e^cution Sale going on in 
another Court, was clearly passed without 

jurisdiction. Section 47 of the Provincial 

Insolvency Act, 1907, or section 151 of 

the Code of Civil Procedure, 1903, cannot 

be properly invoked in support of that order 

the discretion given under section 13 

clause (2), of the Provincial Insolveno; 

Act to the Insolvency Court to appoint an 

ad inteniii Receiver should, ordinarily, be 

exercised only in cases where the property: 

of alleged absconding insolvent has to be 

preserved from destruction or disappearance, 

and not in order to vest in an ad interim 

JBeceiver the properties attached by other 
Courts in execution. 

_ The District Judge again acted irregularly 
in vacating his first order without notice to 

57 


the appellant and we are nnable to 
see that the appellant practised any decep- 
tion on the learned District Judge (as 
stated in the second order) when the 
appellant obtained the first order 

■However, as the first order cannot be 
supported on the merits, we shall dismiss the 
appeal, but under the circumstances without 

^osrSi 

Appeal dismissed, 

PUHJAB CHIEF COURT. 

First Civil Miscellaneous Appeal Ho. 2878 

OP 1914. 

February 15, 1916. 

r A Smith. 

CAJ^ON S. S. ALLUNTT-Applicant- 

Appellant 


versus 

Mnsammat BADAMO and anothpr— 

Respondents. 

Guar, bans and ParrfMrf (VUlofimj.s 19 ro)- 

M,nar Md, p,-e,,mp,loa au to the reujon of-DiUa 
af guard, an-Marnage of Ch-istian minor iitl 

ISwi “'I p' ilur,-iage Act (XV 

^tuppointed gnm-dian. 

A cin d in India must, under ordinary circum 
s ances, be presumed to have his father's religion and 
Ms corresponding civil and social status, and it is 
therefore, ordinarily the duty of a guardian to train 
his infant ward m such religion, [p. 898, col. 2 1 
Siinjiev V. Orrfe, 11 W R 77 r ) m n r i« 

125, 14 M. I. A. 309, 2 Suth! R c' 1. 2 3 Sa^' P C 

J. 34, 20 E. R. 802, followed. 3 bai. P, C. 

An Indian CliHstian who was orfmnnilv n 

.lied leaving behind his wife .and al, 'lor luZ7 
. hortly after this the wife was received back into the 
brotherhood and immediately aftenvards she 
man led the minor girl to a c/wn,ar to whom siie had 

been already betrothed by lier father. Oa an annH 

S',,;.*:;™''"'’''' !'■■ 

ciSL ‘ilK, , 1“ 

^^a^l■a^t the inference that he renounced tiio Cliristian 
i-ebgion; [p. 898, col. 2.] ^iiristian 

.(2) that inasmuch as the father of the 
girl lias and died, a Christian, the girl must be 

presumed to be a Christian and the alleged mamaffe 

lias therefore, invalid; | p. 898, col. 2.] ^ ^ 

the the girl having renounced 

the Christian religion was not a fit person to have 
charge of the girl, who must be brought up as a 

sh/Z\n T 'Y discmiol when 

she could choose for herself. Lp, 899, col, y 

Miscellaneous fir.st appeal from the order of 
the Additional District Judge, Delhi, dated the 
16th November 1914, dismissing the petition. 

Mr Kirkpatrick, for the Appellant, 
JLDGMKNT.-Tliis is an appeal from 
the order of the Additional District Judge, 


898 


INDIAN OASES. 


[1916 


ALLUNTT ». BIDAMO. 

Delhi, dismissing an application for the 
appointment of a guardian of the person of 
Musammat Sammon, a minor Chamar girl, 
under Act VIII of 1890. The appellant is 
the Reverend Canon Alluntt of the J»elhi 
.Mission. The case has already been before 

this Court in Civil Appeal No. 571 of 
1914 decided on the 10th of June 1914. 
At first the lower Court dismissed the ap- 
plication, on the ground that the minor was 
the married wife of Data Ram and that 
it was not shown that the latter was unfit 
to be her guardian. One of the the ques- 
tions in issue was whether Musammat 
Summon was a Christian or not, and this 
Court pointed out that if she was, then 
she could not be married to Data Ram ex- 

cept under the provisions f 
the following sections of Act XV of 1872 
which relate to marriages between persons 
one or both of whom is or are, a Chris- 
tian or Christians. This Court pointed ou 
that it was necessary for the lower Court 
to determine whether the marriage of Mu- 
sammat Sammon with Data Ram was valid 

or not. If it w 

19 of the Guardians and Wards Act, which 

the lower Court had applied, would not be 

applicable. The case was accordingly re- 

manded for re-decision. The lower Court 

has now held that Iliisammat Sammon was 

non-Christian at the time of her marriage 

and that her marriage with Data Ram was, 

therefore, valid. It accordingly again dis- 

missed the application and Canon Alluntt 

has appealed to this Court. 

It is admitted that the father of the 
girl by name Ude and the mother Mn- 
sammat Badamon were Christians and that 
Musammat Sammon was herself baptized in 
December 1907. Subsequently, apparently in 

about July 1912, Ude betrothed the girl 
to Data Ram, a Chamar. The reason he 
gave for tl.is was that he was a poor man 
and the Mission did not gi\e him sntUoient 
help. What I gather from this is that he 
got some money for betrothing his daughter 
to Data Ram. Ude died soon afterwards, and 
the evidence of ^Ir. Porter, Catt-diist, shows 
that he died a Christian and was buried 
with Christian rites. Shortly after this .IDi- 
ivninro./ B '-denmn, the mother, was iwived 
back into the C/mmar brotherhood, and im- 
mediately afterwards married the girl to 


Data Ram. She, however, never ■ cohabited 
with him but ran away from his bouse and 
took refuge with the Missionaries and is 
now in the Girls* Industrial School. The 
lower Court has held that Tide’s conduct 
in betrothing the girl to Data Ram shows 

that he severed bis connection with the Mis- 
sion and went back to his brotherhood. 
It goes on to bold that Ude had relin- 
quished the Christian faith sometime before 

his death. It is, however, not alleged that 

Ude was ever received back into the Cha- 
maT brotherhood in the same way as Mu- 
sammat Badamon was received back. On the 
contrary, Mr. Porter’s evidence shows that 
he died a Christian. The mere fact that 
he betrothed his daughter to a Chamar 
does not warrant the inference that he re- 
nounced the Christian religion. I, there- 
fore, hold that Ude did not renounce it. 
Musammat Badamon, no doubt, did so and 
was formally received back into the Chamar 
brotherhood. The lower Court holds that 
as the parents changed their religion their 
daughter must be presumed to have done 
so also and, therefore, her marriage is valid. 
As, however, it is clear that the father did 
not give up the Christian religion, it can- 
not be presumed that the girl ceased to be 
a Christian merely because her mother ceased 
to be one. 


The case has some points of resemblance 
with that reported as Skinner v. Orde (1). 
In that case the minor was born of a 
Christian marriage. Her father died a Chris- 
tian. Subsequently her mother contracted 
union with a second husband and both of 
them became Aluhammadans. The Privy 
Council held that, from the very necessity 
of the case, a child in India, under ordi- 
nary circumstances, must be presumed to 
have his father’s religion and his 
corresponding civil and social status 
and that, tlierefore, it was ordinarily the 
duty of a guardian to train his infant 
ward in such religion. In that case the 
minor expressed her desire to become a 
Muhammadan, but in spite of that it was 
liold that she should not remain with her 


inotlier. 

The present case is an even stronger 0De,be- 
the girl herself says she is a Christiau 


,n 17 w. '!■" 

8mli. V. C. .T. 3 W C. J. 34} 20 E. K bO*. 
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and, wishes to stay with Christians. Having 
regard t 9 the principle enunciated by 
the Privy Council I am of opinion that 
Mwammat Sammon, who must be presumed 
to be a Christian, should be brought up as such 
until she reaches years of discretion when she 
can choose for herself. It is, therefore, the duty 
of the Court to take all necessary steps with 

a view that she may be brought up in the 

Christian faith. If no guardian is appointed, 
there is a danger that she may go back 
to her mother and may be forced to live in 
adultery with Data Ram. 

To sum up, I hold that M’mmmat 
bammon was a Christian at the time of her 
so-called marriage with Data Ram and that 
the marriage was, therefore, invalid. Under 
the circumstances of the case it is clear that 
Musammat Badamon is not a 6t person to 
have charge of her daughter whereas Canon 
Alluntt IS eminently fit to look after her. 

I, therefore, accept the appeal and setting 
Mide the order of the lower Court, appoint 
Canon Alluntt the guardian of the person of 
Musammat Sammon. Mr. Kirkpatrick for 
appellant does not ask for costs, so I order 
that those shall be borne by the parties. 

Appeal accepted. 


ffuAsmmad Bahibullah Khan v. Safilm- Husain 

^ f followed. 

DataH FaAiy. V. Bansidhar Sai, 9 B. 11],- Chaman. 

lal V. Bapuhha,, 22 B. 669,- Vaidyanatha Aiyar v 
V ll:ij Segu Chidamhammma 

N.Sfehed ■ 

Where plaintiff sued to recover the profits of a 
certain year but the plaint was returned to him 
01 presentation to the proper Court because the 
valuation exceeded the limits of the pecuniary iuris 

brought, and the plaintiff never afterwards re- 
presented the plaint, but subsequently sued for his 

share ofthe entire profits: * 

Held, that the first suit having been practically 

never file/ 

and that Order 11, rule 2, Civil Procedure Code, did not 
operate as a bar to the present suit. [p. 900, col. 2.] 

Appeal against the preliminary decree 
passed by the District Court of Bellary in 

Original Suit No. 45 of 1913 on the file of 

that Court. 

Mr. E. V. B. Sarma, for the Appellant. 

Messrs. L. A. Qovtndaraghaiva Aiyar and 

L. Venkataraghava Aiyar, for the Respond- 
ent. 


madras high court. 

Birst Civil Appeal No. 148 of 1915. 

January 6, 1916. 

Pmenf;--Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aivanear 

J. SUBBA ROW-DsvENO.sx-APP,.UK.r 

versus 

'1‘ ,I*'0^—PwiNTiFP— R espondent 

si't fr/'* A Art*. 62 ml 

Suit iy co-sharer Jo, ■ recovery of his share of 
-Aceomts necessa,-y-Previous suit for n,Jis of 
ee,-tmn year ,oithdrawn^Subsequent suitfoTe„ltri 

Where the pfaintiff, who was entitled to a particular 
share m a certain jngir, sued the manager thereof 
to recover his share of the prohts after an 
account being taken of what was received by the 
defendant and what he lawfully spent- 

that Article 62 of the Limitation Act had 
no application as it could not be said that the 
money which might be found due to the plaintiff 

that fhr^'^v'^ particular point of time, and 


JUDGMENT. 

Adddr Rahim, J._Two points have been 
argued before us in this appeal. The first 
relates to the question of limitation, and the 
point for decision is whether to this suit 
Article 62 of the Limitation Act applies. 
If it does not, admittedly we have got to 
refer to Article l20 of the Act. Article 62 
lays down 3 years for recovery of money 
had and received for the plaintiff’s use and 
the starting point of limitation is when the 
money IS received. That is a well-known 
form of action, and it applies in cases where 
a definite sum of monpy has been received 
by the defendant and which, the law says 

he must hold for the use the [J-ii' tiff The 
present case is a suit again.sttbc ‘‘ f-Mtlant 
who IS the manager of &jagir appointed by 

the Government, and he is asked to account 
for money which he received as such mana- 
ger to the plaintiff who is entitled to a 
prticular share. It is undoubtedly a suit 

. * ■ I was entitled 

to receive the money and he was bound to 

pay over what was due to the plaintiff only 
after the deduction of the legitimate ex- 
penses and outgoings. One test which 
seems to be conclusive is that it could not 
be said that the money which may be found 
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due to the plamtiff was received at any 
particular point of time that is put down 
in Article 62 as the starting point of limit- 
ation. Then it is pointed out by the 
learned Vakil for the respondent that the 
defendant would be liable not only for 
what he actually received but also for what 
he failed to receive from default. That is 
a case which could not possibly be covered 
by Article 62. A number of rulings have 
been cited to us. Except Muhammad Hahib^ 
uUah Khan v. Safdar Husain Khan {Ih 

theothercasesseem to be quite distinguishable. 
For instance, in the ruling reported as 
Bnlabh Vahnji v. Bmmfmr Eai ('2) and 
Chananlal v. Bapubhai (3 , there .a no d,.,- 
cussion whatever of Article 62 and it does 
not appear that that Article ivas applied 
to those cases. Vaidvanatha Atyar y. Am- 
mmy Aiyar (4) and Mahomed ahb v. 
Mahmed Ameer (5) seem to be cases very 
similar to the Bombay decisions, but none 
of them relate to suits for an account, i he 
case in Vaidyanaiha Aiyar v. Aiyasamy 
Aiyar (4) was a suit by a certain mem- 
ber of a Hindu family which had become 
divided and the claim was to recover money 
received by another member in which tbe 
plaintiff was entitled to a share. There 
was no question of rendering any account 
and the money in the hands of the defend- 
ant belonged to the plaintiff. The defend- 
ant had no right to receive the money 
as the defendant in this case had, and it 
was a claim for a definite sum which m 
law belonged to the plaintiff when it was 
received by the defendant and was, there- 
fore, held to be received by the defendant 
for the plaintiff’s use. The case reported a.s 
Segn Chiikmbaramma v. Segn Balayya (61 
is also similar to those cases. To the case 
of Muhammad llabibuUah Khan v. idafdar Ah 

Khan (1), Article 120 was applied. There 
the person who was jointly entitled with the 
defendant sued to lecover his share of the 
money in the hands of the defendant 
after an account being taken of 
what was received by the defendant and 

what he lawfully spent That was a case 

(1) 7 A. 25; .\. W. N. USM) •■ibi. 

(2) 9 B. 111. 

{ 3 } ‘^2 15 

(4) 1 Imi. t’l'is. -mS: 32 M. I‘ll: 5 M. b. T. IM; lH M. 
L. .T. 94. 

(5) 32 C. 527; 1 C. I(i7. 

(G) ]2Iml. C\s. TCI; (ll»in 2 M. W. X. IGT- 


very close to the present and it ma held 
that Article 62 had no appUcation and the 
case was governed by Article 120. In 
my opinion the present suit is govetfied hy 
Article 120 and not Article 62. 

Tbe learned Pleader for the appellant has 
also argued that the suit oi the plaintiff 
is barred by virtue o! rule 2 of Order II 
of the new Civil Procedure Code, corres- 
ponding to section 43 of the old Code. 
What happened was that the plaintiff in- 
stituted a suit for the profits of the year 
1912 in the District Munsifs Court, but 
afterwards the plaint was returned to him 
for presentation to the proper Court because 
the valuation exceeded the limits of the 
pecuniary jurisdiction of the District Munsif 
and the plaintiff never afterwards re-presented 
the plaint. It is said that because he had 
filed a suit for the profits of the par 1912, 
rule 2 of Order TI applies and his present 
suit must be held to be barred. But it 
seems to me that the suit, having been 
practically withdrawn, must be treated as 
if it was never filed and it is impossible 
to understand bow the mere fact that the 
plaintiff had filed a suit which was after- 
wards withdrawn should operate as a bar 
to his present suit. Nothing was adjudicated 
upon and the suit previously filed does not 

now exist. 

These are the only questions raised in the 
appeal and, in my opinion, the judgment of 
the learned District Judge is right on all 
the points. The appeal is dismissed with 

costs. 

Srinivasa Aiyanuar, J.— The jural re- 
lationship between the plaintiff and the 
defendant is not disputed. Both of them 
are beneficially interested and are owners 
beneficially of a certain jagir. But 
the defendant is the person who is 
constituted the manager. As manager he is 
entitled to collect the rents and revenue of 
the jagir and bound to account finAlly 
for the collections and disbursements. The 
plaintiff cannot claim a share in each in- 
dividual collection nor can he claim any 
particular sum at the time of collection from 
the defendant. All that he is entitled to 
is an account technically so called. Whether 
that account is to be rendered once a year 
or wlien demanded, makes no difference. 
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On taking of. the accoanta, it m&y be found 
that no money is dae to the plaintiff from the 
defendant and that money is dae from the 
plaintiff to the defendant. The plaintiff is 
not entitled to a particular sam from the 
defendant at the moment he has received 
it. The Article of limitation saving the sait 
is not, therefore, Article 62. There is no 
other Article suggested and the suit must 
fall within Article 120. The case in Muham- 
mad EaUbullah Khan v. iSiafdar Husain Khan 
(1) seems to be precisely in point and 
I follow it, though I am not willing to adopt 
the language resulting trust” as expressing 
the jural relationship between the plaintiff 
and the defendant. Other cases, as pointed 
out by my learned brother, are clearly dis« 
tinguishable from this case. In all these 
cases it will be found that the plaintiff was 
entitled from the very moment the money 
was received to a particular share of that 
sum. On the other question, I have nothing 
to add. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 28 of 1913. 

December 15, 1915. 

Presea/:— Mr. Justice Coutts Trotter and 
Mr. Justice Srinivasa Aiyangar. 

SURAPUDI MUNIAPPA and anotheu- 
Defendants Nos. 12 and 18 — 
Appellants 
versus 

NOOKALA SESHAYYA GART SUBBIAH 

AND OTHERS— Plaintiffs— Respondents. 

Morfgaye— Simple morlyage—Mortgagoi-y whether 
entitled to use and enjoyment of mortgaged property 
— Plants growing on mortgaged property cut and 
removed — Mortgagee’s suit to enforce security, whether 
maintainable — Proper came of action— Limitution Act 
(IX of 1908;, Sek I, Arts. 36, 40, 132. 

Itt India, a mortgage transaction is merely a 
security for the re-payment of the debt and in the 
case of a simple mortgage the mortgagor, both 
before and after default of payment of mortgage- 
money, is and continues to be the owner of the 
property entitled to possession and to the use and 
enjoyment of the property as an absolute owner, 
[p. 903, col. 2.] 

Where, therefore, the manager of an undivided 
family mortgaged the family properties to the 
plaintiff on the 26th October l90O, and in October 
1905, certain trees growing oii the properties were 
cut and carried away by third parties, and the 
mortgagee sued on 26th July 1909, to enforce his 
mortgage security: 

Held, (1) that this was not a suit to enforce pay- 
ment of money charged on immoveable property 
Avithia the meciaing of Article 132 of the Limitation 
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Act, for if that wei*e the case, the plaintiff mortgagee 
would he entitled to claim payment out of the 
portion of the seciuity or its value in the hands of 
third pai'ties irrespective of the sufficiency or insuffi- 
ciency of the remainder of the security in the 
hands of the mortgagor; [p. 905, col. 1; p. 902, col. 1.] 
(2) that the only cause of action which the 
plaintiff had was for damages for the depreciation 
of the security, the measure of damages being the 
amount by whiqh the security was rendered insuffi- 
cient, and the plaintiff in such an action would have 
to prove that the secuidty was, as a matter of fact, 
rendered insufficient; [p, 905, col. 1; p. 902, col. 1.] 
(SJ that the proper Article of the Limitation Act 
applicable to the case would be either Article 36 
or 49, but that whichever applied, the suit was 
time-barred as it was not brought till nearly 4 years 
after the date of the cutting and appropriation, [p, 
905, col. 2; p. 902, col. 1.] 

Berhamdeo Pershadv. Tara Chand, 33 C. 92; 9 C. 
W. N. 989; Heera tall Chowdry v. Janokeenath Mooker. 
jee, 16 W. R. 222; Umatara Qupta v. Vina Ckaran 
Sen, 3 C. L. J. 52; Kamala Kant Sen v. Abnl B:irkaf, 
27 C. ISO; Joyeshur Bugai v. Ghanasham Dass, 5 
C. W. N. 356; Gosto Behanj Pyiie y. Sh>b Nath Dut, 20 
C. 241; Shyam Chand Kundu v. Land Mortyuye Bink, 
12 0. L. R. 4i0; 9 C. 695; Barhamieo Prasad v. Tara^ 
chand, 21 Ind. Cas. 981; 15 M. L. T. 62; (1914) M. W. 
N.38; 12 A. L. J. 82; 18 C. W. N. 345; 19 C. L. J. 132; 

16 Bom. L. R. 89; 26 M. L. J. 243; 41 C. 654; 41 I. A. 
Raja Kishendatt Ram v.Rya Mumtaz AH Khan, 6 

I. A. 145 at p. 160; 5 C. L. R. 213; 5 C. 198; 4 Sar. P. 
C. J. 17; 3 Suth. P. C. J. 637; Rafique & Jackson’s P. 
C. No. 58; 3 Ind. Jur. 426; 3 Shome L. R. I; Joalu v. 
Hurhuns, (1853) S. D. N. W. P. 639; Ram Kant Chowdry 
V. Brindabun Chunder Boss, 16 W. R. 246; Padmanabh 
Bombshenvi v. Kliemu Komar Naik, tS B 681 at p. 687; 
Venkata Virarogavayyangar v. Krishnusami Ayyangar, 

0 M. 344 at p. 347; 7 Ind. Jur. 358; Arumugamv, 
Sivagnana, 13 i\I. 321; Byjnath LoH v. Rmioodeen 
Chowdry, 1 I. A. 106|.21 W. R. 2S3; Pa-iueer Soonar 
Khuderun, 2 N. W. P. H. C. R. 251; Hutchins v. Kimj, 

17 U. S. Supreme Court Law Ed. 541 at p. 516; l 

Wallace 53; v. Usborue, I Dickens 75; 21 H. R. 

196; Hampton v. Hodges, 8 Vesey 101; 32 B. R. 292; 
Humphreys V. Harrison, 1 J. A: \V.58l; 21 K.B. 238; Ec 
piite Rational Mercantile Bank, In re Phillips, {IHiOl 

16Ch. D. 101; 50 L. J. Ch. 231; 4lL. T. 205; 20 W. H. 
227, referred to. 

Gostu Bihary Pyne v. S'u’b Xnth Dit, 2) C. 241; 
Jfftsfo Da<s Kwnhov. Rimkant lliy Chowlliry, 6 C. 
142; 7 C. L. R. 396; R im ikriihn'vn i Chetty v. 

Chengu Aiyar, 25 Ind. Cas. 013; 13 M. L. T. 502; 27 
M. L. J. 491; Aiyuppa R?ddi v. Kuppasimi Hiddi, 28 
M. 233, followed. 

Appeal agaiiLst the decree of the District 
Court of Nellore, in Original Suit No. 28 
of 1909. 

Mr. S. Varadaclan'ar, for Mr. A. Krishna- 
swamy Aiyar^ for the Appellant. 

Mr. T. V. Venkataranii Aiyar, hr the Ra- 
spondents. 

JU DOME NT. 

Coutts TuurrEK, J.— This is an action by 
a raortgage3 against the mortgagor and 
various other persons to enforce a mortgage, 
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dated the 26th October 1900. The only 
question that arises in this appeal relates to 
the liability of the appellants, the 12th and 
13th defendants. The facts are briefly these. 
The mortgaged property contained a plant- 
ation of casuarina trees, said to be twenty 
thousand in number. The allegation against 
the 12th and 13th defendants is that they 
in concert with the mortgagor cut and 
removed the trees and thereby depreciated 
the value of the plaintiff’s mortgage security 
by a thousand rupees. It is abundantly 
clear that such an act on their part might 
very well give rise to an action of tort. 
But that will not avail the plaintiff, for such 
cause of action is admittedly barred by 
limitation, and he can only succeed if he can 
establish that they are properly sued in an 
action brought to enforce the mortgage, which 
would fall under the longer period of limit- 
ation prescribed by Article 132 of the Limit- 
ation Act. 

The learned Judge has held that the suit 
falls within Article 132 on the ground that 
the appellants appropriated a part of the 
plaintiff’s security and converted it into 
money, which in their hands he is entitled 
to treat in equity as part of the security, or 
as security substituted for the original 
one. This is a well-recognized principle 
and has been frequently applied in India. 
See for example Berhamdeo Fershad v. Tara 
Ghand (1). In my opinion to apply this 
principle to the present case would be wholly 
fallacious. The mortgage was a mortgage 
of immoveable property and not of any 
chattel interest, whether existing at the 
date of the mortgage or capable of being 
created subsequently. The mortgagor was 
entitled to the standing timber and turned 
it into chattels; and the only remedy 
against him would bean action for damages 
for the depreciation of the mortgage secu- 
rity if it can be shown that lie has, in 
fact, by his action lowered the value of 
the mortgage security below the statutory 
minimum. (See section 66 of the Transfer 
of Property Act.) It may well be that if 
the defendants Nos. 12 and 13 had aided 
and abetted the mortgagor in so depreciating 
the security, they would be equally liable 
with him. No such cause of action is alleged 

or could be alleged in the present case In 
(1) 33C.92;9C. W.N.Otiy. 
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my opinion as soon as the trees were c t 

and converted into timber, they ceased t 

be part of the mortgage security and 
nonetheless so because their removal h d 
pro tanio detracted from the value of th 
security. 

Mr. Venkataramier put forward anothe 
argument which I have very great difflcnllv 
in following. It appears that the mortKa« 
specifically included the casuarina trees c 
nomine as part of the security, which, of course 
IS immaterial to his other contention as . 1 , ’ 
Transfer of Property Act, section 8, includes 
all things attached to the earth as passing on 
a transfer of immoveable property. i. 

says the specific mention of the' casuarina 
trees in the mortgage has this further 
effect: it imports by implication a covenant 
by the mortgagor not to cut or sever the 
trees without the consent of the mortgagee 
This in itself seems to me to be a vVv 
questionable proposition. But I will assume 
it to be correct for the purposes of the 
argument. He then contends that such a 
covenant would run with the land o a 
attach to the land in the hands of anj 
alienee; the land for this purpose is the 
trees and the covenant runs with them 
in the hands of the person who acquires 
hem a3 timber. I am quite unable 
follow this reasoning. The land is not the 
trees, but he land with the trees on t 
and ;vhen the trees were severed, th y 
ceased to be part of the land and hecaZ 

chattels, and so far as they were concerned 
there was no land for the covenant to 

run with. I confess that my imapinnfm 

boggles at the conception of a covenant 

running with a tree trunk. I am of oninJ 

t at the only cause of action if an/ E 

he plaintiff ever had against the a’ppel- 
lants was an action in tort to which th. 
Act of Limitation would be a compile 

answer, and that his attempt to make them 

lable in an action to enforce the security 
whol.y misconceived. The appeal nm.t 

be allowed with the plaintiff’s suit dismissed 

Mow here and 

Ski.mvasa AiYiNUAK, • „„„ , 

by the IJth and 13th defendants. They 
umteiui that the suit as against them 
(if there was a cause of action) was barred 

by limitation. The facta which /vr " 
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to this contention are shortly these : — On 
the 26th of October 1900, the 1st defend- 
ant, the manager of the undivided family 
consisting of defendants Nos. 1 to 9, mort- 
gaged certain immoveable properties to the 
plaintiff to ■ secure a loan of Rs. 5, COO. 
Among the properties so mortgaged was 
a casuarina plantation. At the time of the 
mortgage, the plants were young and were 
not fit to be cut. In October 1905, when 
they were fit to be cut, the 12th and 13th 
defendants cut and carried away the wood 
then standing on the land. The action was 
brought on the 26th July 1909 against the 
mortgagors Nos. 1 to 9 to enforce the security. 
The claim against defendants Nos. 12 and 
13 is stated in paragraph 11 of the plaint and 
is in the following terms : — The defendants 
Nos. 12 and 13 are alienees from defendants 

Nos. 1 to 9 of a casuarina plantation 

These defendants have in concert with 
defendants Nos. 1 to 9 cut and removed 
all the trees and have appropriated them 
to their own use. These defendants were 
aware of the mortgage in favour of the 
plaintiff at the time of their sale and have 
by their acts impaired the value of the 
mortgage security available to plaintiff in 
a sum of Rs. 1,000.” Defendants Nos. 12 
and 13 contend that the action in so far 
as they are concerned is not an action to 
enforce the security governed by Article 
132 of the Limitation Act, but is one for 
damages for a tort governed by Article 36 
or at the best by Article 49, in which case 
the suit would obviously be barred by limit- 
ation. 

The Judge finds that the 12th and 13th 

defendants in collusion with the 1st defend- 
ant depreciated the value of the security 

by Rs. 1,000. Whether the 12th and 13th 
defendants were purchasers of the wood 
from the 1st defendant or whether they were 
merely assisting him in the disposal of the 
timber cut without themselves appropriat- 
ing any portion of it, is not quite clear 
from his findings in paragraph 22 of the 
judgment; in paragraph 25 he says clearly 
that the timber was appropriated by the 
12th and loth defendants. If the defend- 
ants Nos. 12 and 13 merely assisted the 1st 
defendant in catting and disposing of the 
timber without themselves appropriating 
any of it, the suit as against them could 


not, in any sense, be said to fall within 
Article 132 of the Limitation Act. In the 
argument it was assumed that defendants 
Nos. 12 and 13 had appropriated the wood 
standing on the land to the value of 
Rs. 1,000, and it is on this basis that I 
proceed to decide the question of limit- 
ation. 

In determining which Article of the 
Limitation Act applies to this suit it 
is necessary to ascertain precisely what, if 
any, are the rights which the plaintiff has 
again.st the 12th and 13th defendants. In 
India a mortgage transaction is merely a 
security for the re-payment of the debt and in 
the case of a simple mortgage the mortgagor, 
both before and after default of payment 
of mortgage-money, is and continues to be 
the owner of the property entitled to pos- 
session and to the use and enjoyment of 
the property as an absolute owner. He is 
at liberty to sell the property subject, of 
course, to the charge of the mortgagee, and a 
suit by a mortgagee to realise the debt due 
by sale of the security in the hands of the 
alienee would be a suit to enforce payment 
of money charged upon immoveable property 
governed by Article 132 of the Limitation 
Act: it has also been held in this Court that 
that remedy is available even when the 
property is in the hands of a trespasser 
who had acquired a title to the property 
by adverse possession against the mortgagor. 
Again the mortgaged property after the 
date of the mortgage may assume a new 
form and in that new form may be in 
the hands of the mortgagor or of a third 
party. Even in such cases a suit by the 
mortgagee to enforce payment of his debt 
may be governed by Article 132. As for 
example («) the mortgaged property may 
have been sold for arrears of Government 
revenue payable by the mortgagor, (6) by 
a_landlord_ for arre ars of rent, (c) by a 

(«) Heera tail Chowdnj v. Janokeenath Mookerjee, 
16 W. R. 222; Umatara Gupta v. Unia Choraii Sen, 3 
C. L. J. 52; Kamala Kant Sen v. Abut Barkat, 27 C. 
180; Joyeshiu' Bhagat v. Ghana^ham DaS6,bC.W 
X. 356. 

(h) Go.do Bchai ij Pyne v. Shib Nath But, 20 C, 
241; Shijain Chand Kunda v. Land Mortgage Bank, 
12 C. L. R, 440; 9 C. 695. 

(c) Raja Kishendatt Ram v. Raja Mamhz AU 
Khau,Q I. A. 145 at p. 160; 5 C. L. R 213; 5 C. 
198; 4 Sar. P. C. J. 17; 3 Suth. P. C. J. 637; Rafiqiio 
& Jackson’s P. C. No. 58; 3 Ind Jur. 426; 3 Sliome L. 
R. 1; Barhamdeo Fmsad v. Tarachand, 21 lud. Cas. 
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under a power of sale or 
W; throufi:h Court in execution of a decree 
for sale to which mesne encumbrancers are 

imrties. It might have been acquired in 

the exercise of the right of eminent domain * 

J or other examples see Ashburner on 
Mortgages, page 230, and Joala v. Eurhms 
In all these cases the original 
security in _ the hands of the purchaser is 

freed of all encumbrances subsequent to the 

charge for realising which the property 
was sold. In fact the charge is transferred 
to the surplus sale-proceeds (see section 73 
and 97 of the Transfer of Property Act); 
and a suit by an encumbrancer who is 
entitled to be paid out of it, to follow 
it in the hands of a person holding it, 
is a suit to enforce payment of money 
charged on immoveable property, though at 
the time of the institution of the suit 
the immoveable property has assumed the 
shape of money. In equity the money is still 
considered to be land. Again, instead of the 
original security, there may be a substituted 
security, as for instance in cases where 
the original mortgage was of an undivided 
share of immoveable property for which by 
a subsequent partition a particular portion 
is allotted. [Byjnath Lall v. Itarnoodeeti 
Ghowdry (3)J In all the above cases the 
person in whose hands tiie substitute for 
the original security i.s, holds it subject 
to the right of the encumbrancers as if they 
were alienees of the security. Berhnmdeo 
Fmlmi V, Tam Chmul (1), confirmed by 
the Privy Council [Barkamdto Prasad v. 
Tarachand (4)] which has l.een followed 
by the lower Court, is a case of this sort. 
Defendants Nos. 12 and 13 are in no sense 

alienees of the security or any portion of 
It. I he .suit mortgage is not a chattel 

n' V plants. It i.s 

(IhoJj h. D. \\ . 1 '. 

(3) II. A. 10({:2I WAi 

(4) 21 In.l. C:is {It)!; lo M, i. T (uni) \| 

N. 38; 12 A. L. J. H2: 18 C, W. X ailv ‘m V 

W Bom.L. K.89, 2(i M. |„ j, , 4 ;;^ 4 ,’ .i'A; 

m, 41 1. A. 45; i2AXXli^iTr. Yv ■riT'iTTTr 
b- J. 132: J(i Bom. L. 1{ S'). ‘.(i \| 1 1 ./i-, ' t- 

(1914) M. W. N', as, io M L T r “V 

16 W \i 9U‘ l> ) 'G- r h...< 

18 B. m at (i,S7. 

^U-nktifa yir(jru,/,ir(n/i,o>i(;„r y 

V. % ];■ ' t.ui, Ju... 3.5S, 


doubtful whether a person who is both the 
owner of the land and of the trees growing 
thereon can make a chattel mortgage of 
the trees alone before they are severed. 
However, that question need not be considered 
in this case, as the suit mortgage was a 
mortgage of immoveable property. It is 
said that the mortgage specifically refers 
to the casuaiina plants then growing on 
the land as being subject to the mortgage. 
Even without a specific mention they would 
pass under a mortgage of land: see section 
8 of the Transfer of Property Act; Faqueer 
Soonar v. Klmderun (5); Jones on Mort- 
gages, section 145; Hutchins v. King 

(6) , and I do not think for the 

determination of the question of limitation, 
that is material. If the question were, 

whether the mortgagor in the usual course 
of enjoyment was entitled to cut and 
utilise it without any liability to the 
mortgagee, the fact that the standing 
timber was specifically mortgaged may 

pus.sibly give rise to an inference of a 
covenant not to cut and appropriate them 
without the consent of the mortgagee. 

Now coming to the question in 

dispute in this case, as I have already 
observed, the mortgagor is entitled to 
use and enjoy the mortgaged property 
in any way he likes. He is at liberty to 
cultivate the lands and take the crops 
grown on them. He is also entitled to 
cut and appropriate for liis own use under- 
wood, on the same footing as yearly crops 
He is also entitled to cut and sell the 
timber and appropriate the proceeds. All 
these are merely acts of enjoyment of 
the property by the owner and are in no 
sen.se alienations or conversions of the 
security: in fact so -far as the use or 
enjoyment of the properties is concerned, 
the mortgagor is entitled to its unrestricted 
enjoyment as if no mortgage existed on 

the property subject only to this qualification 

that he, by In’s acts, does not render the 
security insufiicient. This was laid down 
in England in a series of cases from 
the earliest times, Usb'Vue v. UshoTue (7); 
liiinpfon V. Hodgvs (t!); Hutuphreys v. 

^•■>) 2__\. W. \\ H. C. K. 201. 

(^) 17 V. S. Snpienie Court Law, Ed. 544 at p. 546: 

1 \\all:iiv .58. ^ 

(7) 1 l>iV:ciMis75: 21 E. K.llHJ. 

8 W^oy lOoj 32 E. K. 292. 
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Harrison (9), In the last two cases the 
mortgage was also specifically of the trees. 
In parte National Mercantik Bank; In re 
Phillips (10), the Master of the Rolls said: 

If a mortgage includes timber trees the 
mortgagor, while he remains in possession, is 
entitled to cut them down and sell them”. 
Section 66 of the Transfer of Property Act 
is based on the same principle. A diffei'ent 
view appears to have been taken in a 
case decided by the Supreme Court of 
tbe United States. [Hutchins v. King (6).] 
In America there seems to be a difference 
of opinion on this matter; see Jones on 
Mortgages, sections 144, 453 and 688, the 
difference depending on the view entertained 
as to the nature of a mortgage security 
in particular jurisdictions. But whatever 
that may be, we are bound by section 66 
of the Transfer of Property Act. The 
only cause of action, therefore, which the 
plaintiff can have against defendants Nos. 12 
and 13 is for damages for the depreciation 
of the security, the measure of damages 
being the amount by which the security 
is rendered insufficient and the plaintiff 
in such an action must prove that the 
security as a matter of fact was rendered 
insufficient, (Ghose on Mortgages, page 
319.) Such an action is not one to enforce 
payment of money charged, for if that 
were 1 he nature of the action, the plaintiff 
mortgagee would be entitled to claim pay- 
ment out of the p(jrtion of the security or its 
value in the hands of the third party 
irrespective of the sufficiency or insufficiency 
of the remainder of the security in the 
hands of the mortgagor. Gosto Behary Pyne 
v. Shib Nath But (11), Kristodass Km.doo 
V. Ramkan^ Boy Choivdhry {[2). I think, 
therefore, irticle 132 of the Limitation Act 
does not apply. This is the view taken in 
Ramaknshnama Gketty v. Vuvvati Chengu Aiyar 

(13) and Aiyappa Reddi v. Ktippusami Reddi 

(14) . In the former case trees were cut 
and appropriated by the alienee from the 
mortgagor of the mortgaged lands. This 


was held to be waste and not an alienation 
of part of the security. In the latter case, 
which IS indistinguishable in principle from 
this case, there was a mortgage by a tenant- 
in-common of his interest in certain lands, 
riiere were trees on the common lands, 
the whole of which was cut by the other 
tenant and appropriated to his own use. 
The security was rendered insufficient and 
the mortgagee sued the other tenant for 
damages. This Court after considering the 
nature of the action held that the proper 

Article of limitation applicable to the case 

was Article 49. It may be a question 
whe her Article 36 is not the more appro- 
priate, Article as the action of the mort- 
pgee IS one on the case of damages for 
injuring he interests of tlie mortgagee in 
the mortgaged properties. This is the 
nature of the action whether the suit isagainst 
the mortgagor, or his assignee or against 
a stranger; Sedgwick on Damages, section 73. 
But whether Article 49 or Article 36 applies 
the suit IS equally barred by limitation 
as the action was not commenced till nearly 
4 years after the date of the cutting and 
appropriation of the wood by defendants 
Nos. 12 and 13. The appeal must, there- 
fore, be allowed and the suit dismissed 

aga nst 12th and 13th defendants and w»i 

costs here and tbe Court below. 

Appeal allowed. 


^ w w A 
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UNITED PROVINCES. 
Revenl-e Petition No. 12 of 1910-11 of 

Meenut District. 


August 19, 1911. 

Present-.-Mv. Reynolds, S. JI., and 
Mr. Tweedy, J. M. 

NAIHWA —Plaintiff— Apfeclant 


(9) U. &W.581;21 R.R. 238. 

(10) (1880) i6Ch. D. 104;50L.J. Ch. 231; 44 L 
T. 265;29W. R. 227. 

(11) 20 C. 241. 

(12) 6C. U2;7C.L.1{.396. 

(13) 25 In*?. Gas. 643; 16 M. L. T. 502; 27 L. J. 

(14) 28 M. 208. 


JAGDISH NARAIN-Defkndant- 

Respondent. 

C>jnrt^DocnmcnL validu,, of 
Vtc.^tion as io-Fimhny, u'hcn final-Ciiit cii/t 
junsilicUon of. lohj ?, 

Tlie Revenue Courts, for the pmpose of decidini- 
questions of teuaucy, should decide whethin or no! 
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a (locumeDt can be acted upon as void or voidable, 
atid subject to appeal, such a finding is final unless 
the Revenue Court specially reserves authority or 
tho Civil Court. 

Second appeal from the order of the Com- 
missioner of the Meerut Division, dated the 
12th November 1911, reversing that of the 
Assistant Collector, Meerut, in a case of 
determination of tenure. 

JUDGMENT. 

Tweedy, J. M.— 

^ 11 A * A 

with the Commissioner that appellant is not 
an occupancy tenant. But 1 am not sure that 
he is a trespasser. The case turns upon 
the lease given by the general attorney of 
the respondent’s guardian to the appellant. 
That lease is admitted and is registered, 
but it is disputed by the respondent on 
the ground that it wa.s given by his 
agent in collusion with the appe lant. 

It is true that the appellant had been 

nuarrelling with the respondent for years 

about this land and that the former had been 

declared moi;e than once to be 

But it IS conceivable that the 

lemMar for the spke of peace might give 

him a lease although the presumption is 

certainly against it. 

The lea.se was executed according to 
law and was given by a person who was 
prima facie empowered to grant it and it 
cannot be set a.side in the way that the 

lower Appellate Court has done. 

As far as the Revenue Courts are 

concerned, the question of their juri.sdiction 
to determine tlie validity o documents 
appears to be -e. intcgra. At least I 
can find no decisimi dealing specially with 
the point hut I think the general rule 
which has lieeii laid down as to diiestions 
of marriage, adoption, etc., must be followed 
respect of documents. The Revenue 
Court mu.st for the purpose of deciding 
que-stions of tenancy decide whether or 
not a document cun be acted upon or 
should be treated as void or voidable. 
Subject to tlie result of any aiipeal tliat 
may be made, such a finding will be final 
in tliat suit unless the Revenue Court 
.specially reserved authority of the Civil 

Court. 

lean tiiid 110 evuleuce, in the pn^per 
sense of the word, legarding the validity 
of the lease. The Coimnissioner’s reastuis 
for rejecting it, ultliMUgh they may be 


quite sound, appear to rest upon conjecture 
and not upon evidence. It i.s said that 
the general attorney was dismissed directly 
after the execution of the lease and also 
that a criminal complaint was pending 
against him, but there is nothing of the • 
nature of evidence to support these al- 
legations. 

I would return the case under rule 25 
for a distinct finding in respect of this 
lease (t) whether it was executed by a person 
legally authorised to grant it in respondent’s 
behalf, (u) whether it is by reason of the 
fraud of both agent and tenant voidable 
at the option of the respondent. 

Reynolds, S. M. I concur. 

Appeal allowed) Issues remitted. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decrees Nos. 1701 
AND 1702 OF 1914 AND RtJLES NoS. 845 AND 

846 OF 1914. 

January 5, 1916. 

Present : — Justice Sir l^erbert Holmwood, Kt., 

and Mr. Justice Imam. 
MANMATHA NATH BOSE and others- 
Defendants — Appellants 

versus 

Sreemati KRISHNA PRAMADA DASI- 
Plaintiff, and others — Defendants 

— Respondents. 

Civil Prucciluic Code (ActV c/ ]908j, 0. A'L/, r. 
23, 0. 17, n\ 17, Plaint, amendment of, in appeal 
— liemaiid ’Appellate Court, poiver of. 

Thvro are other provisions for remund under the 
Civil Procedure Code, 19u8, than given under Order 
XLI.rule23. [p. 907, col. 1.] 

Wlicii a plaint is amended in appeal under Order 
Vf, rules 17, 18 and a defendant desiivs to traverse 
llic facts statcfl in the amendment, the Appellate 
Conit has power to remand the case. [p. 907, eol. 1.] 
Pvarij Midian Mnkherjce v. Xarenura KnAma 

Mukltvijve, 0 C. W. N. 273 at p. 279, referred to. 

Sdl'iit Chand.a Triiutli v. pvau Krishna Detj, 20 
linl. Ciis. 39; IS C. L. J. 013; 41 C. 108, disaj^proved, 
Z'.dirn Bild v. '/abeda Khatoon, 7 iud. Cus. 7c’ 
12 C.L. J. 308, a}>pro\cd. 

Appeal against the decree of the Sub- 
ordinate Judge, Additional Court of Khulna, 
dated the 25tli of November 1913, reversing 
that of the Officiating Munsif, 3rd Court, 
Satkhirah, dated the 10th of May 1913. 

Babus Sanit Chandra Roy Choudhry and 
Pivkulh Chandra Rai, for the Appellants. 

liabu Frovas Chandra Mitter and Babu 
Satis Chandra Bose, for Bahu Madh h 
Mi'.lUd, for the Respondents. 
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Is Appeal No. 1702 OF 1914. 

We do not think that this is a case 
for interferenee of this Court. The 
defendants themselves asked for a re- 
mand when the plaint was allowed to be 
amended, and as was pointed out by this 

Merjee v.Narendra Krishna Mukherjee (1), 
the Law Reports show many cases in which 

amendments have been allowed bythe Ap- 

pellate Court and suits have been sent back 

^“en<Iment of the plaint even 

tLf "'® “ay observe, 

whatever might have been the view taken in a 

eceiit case, Naim Chandra Tripoli v. Pran 

Krashna Dey (2), that opinion is contrary to 

and the learned Judges did not act upon 
the Y ‘'■®®‘®‘^ “'® “''atake of 

the Subordinate Judge as a mere irregularity 

tt 127 tb'' “<1 ‘■'““at 

e merits of the case were in no way affected 
by the remand. But even that case is 
^rictly con6ned to Order XLI, rule 23. and 
we do not agree that there are not and 
cannot be other provisions for remand 

“"l 1 ^’™«a3ure; thlnew 

r im ^'Imittedly render 

”®®®®®^7 "'ken the plaint is 

desires to"t appeal and the defendant 
desires to traverse the facts stated in the 

amendment. That there is power to remand, 

therefore, m case of amendment of the 

£ been ‘''®^® 

bas been this power on the authority of 

MohnTTri7^ ■ ®'*«3 Pean, 

Mohan Mukherjee v. Nareudra Krishna Uukerjec 
tfo and the numerous other cases cited. 

selcTi ‘^t^®®3ant’s objection to this remand 
0 b® that it is unnecessary and puts 

irlr r ’”“°”''ea'ence, because he 

Jndge held ought to be added to the plaint 
by way of amendment. That might very 

Tk^f ’’®®® ke himself 

asked for the remand. He cannot be heard 

in appeal against the decision in his favour. 

Moreover the opposite side were perfectly 

S. r *^® ®ase before the 

(1) 6 C. W. Slat ®““® ‘3e 
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extent of amending their nlnt’nf j 

patting in fresh' proceedings before 
Munsif they are not now prepared fn « ' 
the defendant’s request that the SubordS 
Judge should decide the matter himself 
We do not quite see how this i 

came to be made, but in any case 
incompetent, and must be dismissed 

Appeal No. mUf 1914 . ®®®®'’‘^ 

deci‘2‘'the“Lmf‘‘'°" ’^®®“ 

Appeals dismissed; Rules discharged. 


PUNJAB CHIEF COURT 
SEcoaVD Cim Appeal No. 171 of ioie 
January 24, 1916. 

BElTSa/i"'!® kial. 

IjELI RAM^AppellaaNt 
SOHAN SINGH ANroTHEas-Rr 

71, ^^^Auctiofi sale m AX/, r^ 

ptifchaser to dewsit—TLr o 

when liable for.loss. " *" purchaser 

Incase of a default ou the n-brr f 
at an auction sale to deposit flL Pardiasei 

the property must be re-sold fn!ii 
should be invited soon afterwards lud‘no f 
matiou of sale is necessarv. ^ f 

Bhiin Smgh v. Sancan Singh, 16 C 'sA r '// 
Paiujmnt, 12 M. 4.54, followed ‘^ilahluin v. 

^ Where, therefore, a period nf , . 

lucerveued between the default “loutlis 

purchaser and the final sale; auction. 

ffe/d that the requirements of Order YVr i o 
had not been complied with ami h 
chaser could not be called iLu to n ^.'"'^tiou-iiur. 
in price, [p. 908, col. 2.] 

Second appeal from the order of fh 

.J«, (Old) G.i«, d‘.w‘i1',”'*'" 
1914, taxing the appellant with Rs I'-i ^ 

accountof deficiency in the amn„nf r ®“ 

''' ®^®®“‘'®" of decrer'' 

JaiSahibLaIaJfo,-5,,„,fo,,,^ 

Sardar Teja Singh, for the Respondents. 
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JUDGMENT.— The facts of this case 
are briefly as follows. In execution of a 
decree obtained by Hazara Singh against 
Jai Singh, a house belonging to the latter 
was pot up to auction, and the highest bid 
was that of Beli Ram, appellant, who offered 
Bs. 1,210 for it. On being required, how- 
ever, to make the necessary deposit, Beli 
Ram refused to do so, and the house was, 
accordingly, forthwith put up to auction 
again, but could not be sold inasmuch as no 
bidders came forward. Subsequently after 
a fresh proclamation the house was again 
auctioned and was eventually sold to the same 
Beli Ram for Rs. 1,007. These two auctions 
took place on the 21st August 1913 and 
the 14th February 1914, respectively, and 
between these two dates there was another 
infructuous sale on the 19th November 1913, 
when one Muhammad Ali offered Rs. h35 
but his bid was not accepted by the Court. 

The decree-holder has now made an 
application under Order XXI, rule 71, for the 
recovery of Rs. ii03 from Beli Ram on 
account of the loss sustained by reason of 
his default in making the deposit required by 
law. The Court below has directed him to 
pay the money, and the question of his lia- 
bility depends upon the interpretation to be 
placed upon Order XXI, rule 84, which is in 
the following terms: 

“On every sale of immoveable property, 
the person declared to be the purchaser sliall 
#pay immediately after such declaration a 
deposit of twenty-five per cent, on the amount 
of his purchase-money to the officer or other 
person conducting the sale, and in default 
of such deposit, the property shall forthwith 
be re-sold.” 

Now, I have no doubt that the bid of Beli 
Ram was accepted by tile officer conducting 
the sale and this is apparent from the fact 
that Beli Ram was called upon to make a 
deposit of twenty-five per cent. He was, 
therefore, declared to be the purchaser within 
the purview of the aforesaid rule, because tlie 
law does not require any special form of 
declaration. 


I am, however, of opinion that iiuiefault of 
such deposit, the property was nut sold ‘'forth- 
with.” As pointed out in BJum Siwih v. No/. 
wan Singh (1) at p. “the word ‘forthwith’ 


is worthy of special attention. The sale is 
not to be adjourned; the putting up of the 
property again and soliciting fresh bids is a 
continuation of the original sale, a part and 
parcel of the proceedings which ‘had their 
origin in the fir.st putting up of the pro. 
perfcy, and which do not come to an end until 
the property has been knocked down to a 
purchaser and that purchaser has made the 
statutory deposit.” It seems to me that the 
sale need not nece8.sarily take place on that 
very day, but the law contemplates that 
the fresh bids should be invited soon after- 
wards, and it is clear that a fresh proclama- 
tion of sale is not required. See Vallabkan 
v. Pangunni (2).] The whole thing is ex- 
pected to be one continuous transaction. 

In the case before me there was, as stated 
above, a second sale after a fresh proclamation, 
and then there was a third sale and the appel- 
lant was finally declared as the auction-pur- 
chaser. A period of nearly six months 
intervened between the default and the final 
sale, and the deficiency in the price may be 
due to deterioration in the property 
or fluctuation in the market. The loss 
cannot, therefore, be properly attributed 
to the omission of the plaintiff to make the 
deposit. Accordingly, I hold that the require- 
ment of Order XX [, rule 84, has not been 
complied with, and that the order of the Court 
below cannot be upheld. I, therefore, accept 
the appeal and set aside the order calling 
upon the appellant to pay the deficiency. In 
view of the circumstances of the case I direct 
the parties to pay their own costs in all 
the Courts. 

Appeal accepted. 

(2) 12 M. 4;V1. 


MADRAS HIGH COURT. 
Skvond Civil Appeal No. 2205 of 1914. 
December 22, 1915. 

Present : Justice Kamaraswami Sastri 
and Mr. Justice Phillips. 

MARIMUTHU PILLAI-Plaintiff- 

Appellant 


versns 


^ IHiU PILLAl AND others— Defendants— 

KE^PoNl’ENT^. 

Cn // /'..w f,,,,- fo./,- l-,,/ ms), 0. XU, r. 2? 

— C‘-‘(rf, nht'ii can tuhnit LvWj eciihvia’-- 

.•.>//>••■, ■ int>'rf>iy(atioh af~Scce$sitg, piv-if 
\ — '/i.nfj-, Khethcc cnaugh. 


(1) ICC. 33. 
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All Appellate Court has no power to call for fresh 
evidence in cases where no evidence has been 
adduced in the lower Court in respect of any issue 
and where there is consequently no room for any 
doubt. It can do so only when, on exaniininjf the 
evidenco as it stands, some inherent lacuna or defect 
becomes apparent, [p. 910, cols. 1 &2; p, 9!2, cols. 
1 & 2 .] 

Where, therefore, the defendants adduced no 
evidence in the original Court and gave no ex- 
planation for the omission to do so and in appeal 
made no application for further evidence: 

Held, that there being no evidence on record, the 
lower Appellate Court could and should have given 
judgment against the party on whom the onus lay, 
and that the provisions of Order XLI, rule ‘i7, did 
not justify the Court in ordering fresh evidence to bo 
recorded, [p. 912, cols. 1 & 2.] 

Keasowji Issur V. Great Indian Peninsula Railway 

Company, 31 B. 38l! 11 C. W. N. 721; 6 C. L. J. 5; 4 
A. L. J. 461; 2 M. L. T. 435; 9 Bom. L. R. 671; 17 M. L. 
J. 347; 341. A. 115 (P. C.), followed. 

Krishinma Chariar v. Naranimha Chariar, 31 M. 114; 
3 M. L. T. 308; Uidnapore Zemindanj Co. Ltd. v. 
Jlfafetateshi Dasi, 16 Ind. Cas. 776; 40 C. 402; 17 C. 
W. N. 615; Qai'den Reach Spinning and jifanufactiiri-ng 
Company Ltd. v. Secretary of State for India in Council, 
28 Ind. Cas. 865; 19 C. W. N. 401; Suhha Kaidu v. 
Ethirajaminal, 12 Ind. Cas. 673; 10 M. L. T. 409; 22 

M. L. J. 14; (1911) 2 M. W. N. 440; Andinppa PiUai 
V. Muthuhimara Thevan, 14 Ind. Cas. 140; 11 M. L. 
T. 241; 36 M. 477; (5912) M. W. N. 450; Arasappa 
Pillair. Manika iludalior, 25 Ind. Cas. 587; 16 M. L. 
T. 301; Ambuj'a Animal v. Appadurai Mudali, 30 Ind. 
Cas. 402; 38 M. 414; Venkatachela Pillai r. Ranga 
Pillai, 28 Ind. Cas. 694; 28 M. L. J. 334; l7 M. L. T. 
220, referred to. 

Recitals in documents as to the existence of neces- 
sity are not by themselves evidence of necessity in 
the absence of any other evidence a/mnde. [p. 909, 
col. 2; p. 912, col. 2.] 

Brij Lai v. Musammat Inda Kunwar, 23 Ind. C«s. 
715; i h. W. 794; 26 M. L. J.443; 18 C. W.N. 619; 12 
A. L J. 495; 36 A. 187: 19 C. L. ,1. 469; (1914) M. W. 

N. 405; 15 M. L, T. 395; 16 Bom. L. R. 352 (P. C.), 
followed. 

Per Phillips, /.—In interpreting the words “for other 
substantial course’’ in Order XLI, rule 27, the facts 
of each case must be taken into account and an 
answer supplied accordingly subject to the principles 
governing the case. [)). 912, col. 2,] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Tanjore, in Appeal Suit No. 473 of 
1913, preferred against that of the Court 
of the District Munsif of Mayavaram, in 
Original Suit No. 318 of 1911, 

Mr. G. S. Ramachandra Aiyar, for the 
Appellant. 

Mr. K. Sundaia Rao, for the Respondents. 

JUDGMENT. 

Kdmaraswami Sastri, J.— Plaintiff is the 
appellant. He sued to set aside certain 
alienations made by his grandmother pur- 


porting to act as his guardian during hii 
minority. Hi.s allegations were that there 
was no necessity for the sales referred to in 
the plaint and that they were fraudulent 
and for grossly inadequate consideration. 
The present appeal relates only to the 
alienation in favour of the respondents under 
Exhibit 4. The respondents stated that the 
sale was bona fide for consideration and for 
purposes of discharging the debts mention- 
ed in the sale-deed and that it is binding 
on the plaintiff. The District Munsif held 
that the alienation evidenced by Exhibit 4 
was not binding on the plaintiff, as there 
was no evidence adduced to show that the 
.sale-deed was for the purpose of discharging 
the debts mentioned therein. An appeal 
was filed against the decree of the District 
Munsif: but neither in the grounds of 
appeal nor in any other proceedings was 
any rea.son given for the defendants not ex- 
amining witnesses to prove the necessity 
for the sale. Even before the Subordinate 
Judge no application seems to have been 
filed by the parties requesting permission to 
adduce further evidence, nor is any expla- 
nation, so far as I can see, offered as to 
why the defendants did not call witnesses 
to prove that the recitals in Exhibit 4 were 
correct. On appeal, the Subordinate Judge 
commented on the fact that the creditors, to 
whom money under Exhibit 4 is alleged to 
have been paid, would he important wit- 
nesses and directed the District Munsif to 
record evidence adduced by both thfl parties 
as regards the necessity for the alienation 
and submit it to him. 

It is argued by the appellant’s Vakil that 
the Subordinate Judge had no power to 
call for further evidence. The question for 
determination is whether an Appellate Court 
has power to call for further evidence 
in ca.ses where there is no evidence on record 
in respect of the issue under consideration. 

There can be little doubt that the recitals 
in documents as to the existence of necessity 
are not by themselves evidence of necessity 
in the absence of any evidence aliunde. I 
need only to refer to the decision of their 
Lordships of the Privy Council in Brif 
Lai V. Musammat Inda Kimwar (1), where 

(!) 23 Iiid. Ca3. 715; 1 L. W. 794; 26 M. L. J. 443- 
18 C. W. N. 649; 12 A. L. J. 495; 36 A. 187; 19 C l’ 
469; (1914) M. W. X. 405; 15 M. L. T. 395; 16 Bom. 
l.R.352 (P. C.). 
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they observe as follows “Recitals in mort- 
gages or deeds of sale with regard to the 
existence of necessity for the alienation 
have never been treated as evidence by 
themselves of the fact. And it has been 
repeatedly pointed out by this Board that to 
substantiate the allegation there mast be 
some evidence aliunde." 

I am of opinion that the District Munsif 
rightly held that Exhibit 4 was not bind- 
ing on the plaintiff as there was no evidence 
of necessity. 

As I have already pointed out, there is 
absolutely no explanation on record as to 
why witnesses were not called to prove 
‘necessity,’ nor does the judgment of the 
Subordinate Judge throw any light on the 
matter. That this evidence is necessary 
. for a proper determination of the question” 
is a truism : but the point is whether there 
were any materials before the Subordinate 
Judge which would in law empower him 
to call for further evidence. I do not think 
that Order XLI, rule 27, of the Code of 
Civil Procedure empowers the Appellate 
Court to call for further evidence of its 
own motion in regard to a question on 
which no evidence was adduced in the lower 
, Court and no ’ explanation offered for the 
omission. The cases referred to by the 
respondents’ Vakil, to which I shall refer 
later on, do not really touch the question. 
Rule 27 (l) of Order XLI runs as follows : — 

The parties to an appeal shall not be 
entitled to produce additional evidence, 
whether oral or documentary, in the Appellate 
Court. But if — 

(a) the Court from whose decree the 
appeal is preferred lias refused to 
admit evidence which ought to have 
been admitted, or 

{}>) the Appellate Court reiiuires any 
document to be produced or any 
witness to be examined to enable 
it to pronounce judgment, or 
for any other substantial cause, 
the Appellate Court may allow sucii evi- 
dence or document to be produced, or witness 
to be examined.” 

There has been no change in the law 
so far as this section is concerned and rule 
27 (1) i,s ill terms identical with section 
of the Civil Procedure Cmle, 

The powers of the Appellate Coui't were con- 
sidered by their Lonlsliips of tlie Privy Conn- ( 


cil in Kessown Issurv, Great Indian'^. Peninsula 

Railway Company (2), where it was held that 
thelegitimate occasion of section 568 is when 
on examining the evidence as it stands* 
. some inherent lacuna or defect becomes 
apparent, not where a discovery is made 
outside the Court, of fresh evidence and 
the application is made to import it. That 
is the subject of the separate enactment in 
section 623,” 

In Krishnama Gkariar v. Narasimha Ghariar 
(3), Sir Arnold White, G. J., and Mr. Justice 
Miller, after quoting the observations of 
their Lordships of the Privy Council above 
referred to, held that the Appellate Court 
can admit further evidence only if the 
conditions laid down by the Privy Council 
are satisfied. The facts, as reported, show 
that the documents which were admitted in 
evidence in appeal were not filed in the 
lower Court. 

Krishnama Ghariar v. Narasimha CAanar(3) 
was followed by Mookerjee and Holmwood, 
JJ., in Midnapore Zemindary Co,f Limited v, 
Muktakeshi Dasi (4), 

In Garden Reich Spinning Manufac- 
turing Co. Ltd. V. Secretary of State for India 
in Council (5), Fletcher and Richardson, 
JJ., held that Order XLI, rule 27, confers on 
Courts only a restricted power of admitting 
further evidence, and that the Appellate 
Court ought not to admit fresh evidence 
documentary or oral, whether or not it 
was in existence at the time of the judg- 
ment of the lower Court or at the time 
the appeal was preferred, unless the Appel- 
late Court, after examining the evidence 
on record, comes to the conclusion that it 
requires additional evidence in order to enable 
it to pronounce judgment. 

In Suhha Naidit v. Ethirajammal (6), 
the question arose as to whether an Appel- 
late Court can call for a document for the 
purpose of coming to the conclusion as to 
whether the oral evidence in the case is 
true. The question for decision was whether 


(•J) 31 h. 381; 11 C. W. N. 721; 6 C. L. J. 5; 4 A. 
h. .1. -lOl; 2 M. L. T. 435; 9 Bom. L. R. 671; 17 M L 
.1.347:341. A. 115 (P.C). 

(3) 31 M. 114: 3 M. L. T. 308. 

(41 16 I|,4. Cas. 776; 40 C.402; 17 C. W. N. 615. 

(51 2S In.l, Cas. 86.“); 19 C. W. N. 401. 

(6 12 Iml. Cas. 073; 10 M. L. T. 409:22 M. L. J. 14: 
It'll) 2 M. W. X, 440. • ^ 
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Article 85 of the Limitation Act applied 
(it -being alleged that the accounts were 
mutual, open and current). The facts of 
the case, as stated in the judgment of 
Phillips, J., are that oral evidence of the 
transactions between the parties was given 
but the account books were not filed al- 
though a summons had been taken out for 
their production. It also appears that the 
plea of limitation was not raised before the 
.District Munsif but was, for the first time, 
raised before the Appellate Court. On the 
facts Mr. Justice Abdur Rahim was of 
opinion that the District Judge had no 
power to admit further evidence, but Mr. 
Justice Phillips took the contrary view. 
A Letters Patent Appeal (No. 118 of 1911*) 
was preferred and Justices Benson, Sankaran 
Nair and Sundara Aiyar were of opinion 
that on the facts stated by Mr. Justice 
Phillips, the District Judge was justified in 
admitting additional evidence. Their Lord- 
ships rested their decision on the facts of 
the particular case. The facts set out in 
the judgment of Mr. Justice Phillips 
show that this was not a case where there 
was no evidence but was a case where there 
was oral evidence, and a wilful default in 
the production of account hooks which had 
been subpoenaed for and which would have 
thrown light on the evidence. 

In Andiappa PilJay v. Mufliuknmara 
Thevan (7), Benson and Sadasiva Aiyar, 
•JJ., differed from the view taken by Abdur 
Rahim, J., in Siihba Naidu v. Etinrajammal 

(6) above referred to, and held that an 
Appellate Court has power to admit further 
evidence under the clause or any other 
substantial cause’ in section 568, Civil Pro- 
cedure Code, which cause need not be 
ejusdem generis with the causes stated in the 
previous part of the section. This was a 
case where the District Judge wanted fur- 
ther evidence, as the District Munsif had not 
sufficiently considered Exhibit I filed in 
the case and had only exhibited part of 
that document. Benson, J., was of opinion 
that the words or for any other substantial 
cause’ in section 568 of the Civil Procedure 

* See Swbba Natdu, v. EthirajammaJ, 28 Ind. Cas. 
m.—Ed. 

(7) UInd. Cas. 140; 11 L. T. 2U; 36 M. 477; 
(1912) M. W. N. 450. 


4 

Code, 1882, should not be construed in the 
narrow sense suggested by the doctrine of 
ejusdem generis so as, in effect, to confine them 
to causes of the same kind as those stated in 
the earlier part of the section. Sadasiva 
Aiyar, J., was inclined to take a wider 
view that the Appellate Court had power 
to admit evidence and will admit evidence 
if it thought that it was necessary. He 
observed that the Privy Council in Kessouji 
Issnr V. Great Indian Peninsula Railway Com* 
pany (2) did not mean to give lesser powers 
to an Appellate Court to admit fresh evidence 
than the Original Court would have had 
in the case of a review. With all 
deference I am of opinion that section 568 
will be rendered nugatory if the Appellate 
Court is invested with the same powers 
as the Original Court to admit further 
evidence. The language of the Privy 
Council in Kessowji Issur v. Great Indian 
Peninsula Eaihvay Company (2), followed in 
Krishnama Chariar Narasimha Chariar (3), 
is clear and limits the powers of the Appellate 
Court considerably. 

In Arasappa Pillai v. 'Mani'ka lludaliar 

(8), Spencer and Hannay, JJ., were not 
prepared to go to the length of a holding 
that the powers of the Appellate Court 
and Original Court were the same as regards 
the admission of evidence. There the 
question was whether a certain document 
was fraudulent and collusive. The defendant 
examined no witnesses and filed no docu- 
ments to prove his case, and on appeal the 
District Judge sno motu made an order 
remanding the case for fresh evidence to 
be taken and calling for a finding upon 
the i.ssue whether the sale was for grossly 
inadequate consideration. It was argued 
that the District Judge was wrong in 
remanding the suit for fresh evidence when 
the defendant had deliberately .stated in 
the lower Court that he had no witnesses 
to call. Their Lordships were of opinion 
that there was no inherent lacuna or defect 
in the evidence as it stood, foi’, so far 
as the defendant was concerned, it was 
a case of no evidence at all. The order 
of the District Judge was set aside and 
he was directed to deal with the case on 
the evidence on record. 


(8) 25 Ind Cus. 587; 16 JI. L. T. 301. • 


912 


INDIAN OASES. 


[1916 


« • 

MARISfDTHO PILLAT r. TELH PILLAI. 

In Ambuja Ammal v. Appadnrai Mudali 
(9), Sandara Aiyar and Sadasiva Aiyar, JJ,, 

were of opinion that the words **any other 
substantial cause” confer a wide discretion 
on the Appellate Court to admit additional 
evidence when the ends of justice require it 
to be done. 

It appears from the facts of that case 
that a petition was presented to the 
Subordinate Judge for the admission 
of certain documents in evidence, but it 
does not appear whether it was either a 
case where there was no evidence in the 
lower Court or a case where the evidence 
was insufficient to satisfy the Appellate 
Court without further light being thrown 
on the question. 

In Venhatachella Filial v. Eanga Filhi 
(10), Aylingand Sadasiva Aiyar, JJ., were 
of opinion that the expression 'for any 
other substantial cause” in Order XL[, rule 
27, gives power to the Appellate Court to 
admit fresh evidence on the same grounds 
as would justify the Court of first 
instance in granting a review. This was 
a case where fresh evidence was discovered 
after filing the appeal and was not known 
to the parties at the trial in the lower 
Court. 

If in cases where there has been no 
evidence in the lower Court the powers 
of the Appellate Court are to be restricted 
to the grounds specified in Order XLVII 
relating to review, it is difficult to see 
how the Appellate Court can, without 
any proof of facts sufficient to bring it 
under Order XLVII, admit documents sm 
moiu or call for evidence. 

Whatever doubts or difficulties may exist, 
where there is seme evidence on record 
and further evidence is required by the 
Appellate Court in order to satisfy itself, 

I think that Appellate Court has no power 
to call for fresli evidence in cases where 
no evidence has been adduced in the lower 
Court in respect of any i.s.sue and wliere 
there is consequently no room for any 
doubt. I would reverse the decree of the 
Subordinate Judge and restore that of the 
District Munsif with co.sts in this as well 
as in the lower Courts. 


(9) 30 liid. Cas. (02; iiS M. U (. 

(10) 28 but. Ca^. (iOt; 2s .\I. b. J. 33(-, 17 M. b. T. 


Phillip?, J. — The sole question for deter- 
mination is, whether, when a party ‘ has 
deliberately omitted to adduce evidence on an 
issue in the original Court, an Appellate 
Court is justified under the provisions of 
Order XLl, rule 27, in ordering the party 
to adduce his evidence. It cannot be said that 
such evidence is necessary to enable the Court 
to pronounce judgment, for when the 
burden of proof is on a party who fails 
to adduce evidence, it is perfectly clear 
that judgment should go against him, and 
such a judgment can be pronounced 
without further evidence. It has then to 
be seen whether the Subordinate Judge 
had any other substantial cause for calling 
for further evidence. There was no evidence 
on record to prove the necessity for which 
the alienation under Exhibit IV was made 
for the recital in the document is in itself 
not evidence, when there is no other evidence 
to support it [/Jry Lai v. Mnssummat 

Inda kunwar U)], and in this case we have 
only the evidence of an attesting witness 
who remembers nothing about the exeention 
of the document. I have read my learned 
brother’s judgment and, therefore, I need 
not again discuss the several cases which 
have been very carefully reviewed by him 
for HI these cases the several learned 
Judges are not in entire agreement as to 
the limits within which an Appellate Court 
IS empowered to call for further evidence 
when there is already some evidence on 
record, but in interpreting the words “substan- 
lal cause the facts of each case must 
be taken into account and an answer 
supplied accordingly subject to the principles 
merning the case. In this case, however, 
defendants Nos I to 4 adduced no evidence 
■ n the original Court, and gave no explana- 
tioi for the omission to do so and in appeal 
made no application for further evideLe. 
I here being m. evidence on record on the 
ques ,011 of necessity the Subordinate Judge 
could and sliould have given judgment 
agii.ist tlie party on whom lay the burden 

of proving necessity, and I have no doubt 
bu t.iat these circumstances the provisions 

. ' not justify him 

farther evidence to he recorded. 
1. tlierelore, concur in the order proposed. 

Appeal allowed. 
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ALLAHABAD HIGH COURT, had been sold through tlie mutual miitake of 
Skcond Civil Appeal No. 1352 op 19U. the parties. 


February 10, 1916. 

present: — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Rafique. 
BAJRANGI LA.Lano oth&rs— Depend- 
ants— Appellants 

versus 

GHURA. RAI —Plaintiff — Respondent. 

Sale^deed, suit to set aside — Sale of occupancy and 
fixed rate holding hy one deed — Contract, validity of 
— Transfet, effect of -’Contract for sale^-Deed of trnns^ 
fer-^Plaintiff, if can set up illegahty of hisoicn contract 
-Fraud, effect of— Contract Act (IX of \8T2), s.s\ 23, 
24— itgrra Tenancy Act (I! of 1900, 20— Transfer of 

Property Act (IV o/1882j, 45 . 68 , 5i-Inf(infs Relief 
Act of 1874, 37 c5' 38 Vie. Oh. 62, 5 . 1. 

A transferor is not entitled to a decree declaring 
the transfer of a fixed I’ate holding void because 
the deed purported to transfer an occupancy liolding 
(not transferable by law) as w'ell as a fixed rate 
holding unless he would have been entitled to a 
decree for possession of the fixed rate holding if 
the transferee had obtained possession after the 
transfer, [p. 914, col. 2.] 

A contract for sale is one thing and a deed of 
transfer another and a transfer is not void merely 
because the contract is unenforoeable. fp. 914, col. 2: 
p. 916, col. 1.] 

A plaintiff should not be allowed to set up the 
illegality of his own contract as a ground for 
defeating a valid transfer on the principle of c-c iHrpi 
cnitsu non oritur actio, [p. 916, col. 1.] 

Where, therefore, the plaintiff sued to set aside a 
sale-deed executed by him both of a fixed rate 
holding and an occupancy holding on the ground of 
the illegality of the contract: 

Held, that iu the absence of fraud the plaintiff 
. was not entitled to set aside the transfer of the fixed 
rate holding, [p. 91.6, cot. 2.] 

8emhle.-A.n occupancy tenant who executes 
a transfer of his interest can, notwithstanding the 
transfer, recover the holding not because the contract 
is illegal, but because the interest is an interest 
which the transferor (by the expre.ss words of the 
Agra Tenancy ActJ is not capable of passing, [p. 
916, col. 1.] 

Second appeal from the decision of the 
District Judge, Ghazipur, dated the 23rd 
of July 191 4. 

PACTS. — The plaintiff brought a suit for 
cancellation of a sale-deed of certain fixed 
rate holdings, on the allegation that the 
defendant had fraudulently obtained the 
sale-deed instead of a usufructuary mortgage 
and that the sale was void because it 
included certain occupancy holdings also. 
The defence was that no fraud had been 
practised and that the defendant was entitled 
to the fixed rate holdings and was willing to 
forego all the consideration which he had 
advanced for the occupancy holdings, which 

58 


The Court of first instance decreed the suit, 
holding that the sale deed was void inasmuch 
as it included certain occupancy holdings. 
The lower Appellate Court confirmed the 
decree. 

The defendant appealed to the High 
Court. 

Dr. Tej Bahadur Sapru (with him Dr. 
Sundar LaJand Messrs. Lakshml Narayan find 
Kailash Nath Kafm), for the Appellants. — 
The plaintiff is not entitled to any declara- 
tion. So far as the sale of the fixed rate hold- 
ing is concerned, there is nothing illegal in it. 
The illegal part of the contract canbeseparat* 
ed from the legal one. Moreover the plaint- 
iff cannot succeed unless he is able to show 
that he is entitled to possession of the fixed 
rate holding. This he is clearly not entitled 
to say, inasmuch as the transfer of a fixed 
rate holding is not forbidden by law. The 
plaintiff is clearly not entitled to sot up the 
illegality of his own contract. 

Mr. Sttnl Prasad Ghosh, for the Respondent. 
— The contract being one which is 
forbidden by law, the plaintiff is entitled to 
the declaration he seeks. The considera- 
tion for the contract being indivisible, the 
whole contract is unenforceable. The parties 
to this agreement are in fact in pari delicto. 

JUDGMENT. — This appeal is connected 
with Second Appeals Nos. 1354 of 1914 and 
1511 of 1914. The suit out of which the 
appeals arise was brought by Ghura Rai 
against Lala Bajrangi Lai and Chatarpati 
Ojha. The plaintiff alleged that defendant 
No. 1 had fraudulently obtained from him 
a sale-deed on misrepre.sentation. He also 
alleged that the sale-deed was void because 
it included a transfer of part of an occupancy 
holding. As against defendant No. 2 he claim- 
ed to have a mortgage-deed set aside on the 
ground that it was mortgage of an occupancy 
liolding wliich was void by law. He claimed 
accordingly that the sale-deed and the mort- 
gage-deed might be declared void. Alterna- 
tive relief was claimed that if for any reason 
the two documents should he held to be 
genuine, then he should get Rs. 1,000, part 
of the consideration which was not paid. The 
present appeal is the appeal of the defendant 

No. 1. Second Appeal No. 1354 of 1914 is an 
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appeal by the same defendant on the qnes* 
tion of costs. The third appeal is that of 
defendant No. 2, who complains that the 
Conrt below has not decided whether or not 
he should get back the Rs 400 which he 
alleges he paid as consideration for the mort- 
gage. 

The Court of first instance has found many of 
the issues in favour of defendant No. 1 . In his 
case that Court found that the sale-deed was 
duly executed for good consideration and that 
there was no fraud. It, however, declared the 
sale-deed void because it included a transfer 
of a portion of an occupancy holding. As 
against defendant No. 2 it held that the raort- 
gageof an occupancy holding was bad in law 
and (apparently) that the Rs. 400 was not 
paid. 

The lower Appellate Court held that the 
mortgage in favour of defendant No. 2 was 
void. It also decided a question of costs, the 
correctness of which decision depends on the 
ultimate result in the case. It also held that 
defendant No. 2 was not entitled to get back 
the Rs. 400 he filleged he paid. All other 
questions were left undecided. 

The Court of first instance decreed that the 
sale-deed, dated the 20th January 1914, execut- 
ed in favour of Bajrangi Lai was void and the 
learned Judge upheld this part of decree of 
the first Court, on the ground that the plaint- 
iff had in the same deed purported to sell 
part of his occupancy holding. The decision is 
based on the provisions of sections 23 and 24 
of the Indian Contract Act. Section 23 pro- 
vides that every agreement of which the ob- 
ject or consideration is unlawful is void. Sec- 
tion 24 provides that if any part of a single 
consideration for one or more objects, or any 
part of any one of several, considerations for a 
single object, is unlawful, the agreement is 
void. The contention is that under the pro- 
visions of the Tenancy Act an occupancy 
tenant is prohibited from transferring his 
occupancy holding. It is said that because 
the sale-deed included the transfer of part of 
an occupancy holding the contract was void 
and, therefore, the plaintiff was entitled to 
the decree he sought. In considering the 
force of the contention we must bear in mind 
that we are not dealing with a case in which 
the Court is asked to decree specitic perform- 
ance or even to enforce a contract. We must 
deal with the question without any regard 


to the allegations of fraud or of non-payment 
of the consideration. We must assume that 
the plaintiff comes into Court admitting that 
he duly executed the deed of transfer after 
receiving the consideration and contending 
that the mere fact that the deed purported to 
transfer an occupancy holding as well as a 
fixed rate holding entitles him to the declara- 
tion. We think it is clear that the plaintiff 
is not entitled to a decree declaring the trans- 
fer of the fixed rate holding, void unless he 
would have been entitled to a decree for 
possession of the fixed rate holding if the 
transferee had obtained po.ssession after the 
transfer. Let us .suppose that after the 
transfer the transferee had entered into 
possession by receiving profits, collecting rents 
from the sub-tenants or in any other legal 
way and the transferor had brought a suit 
for ejectment. Could such a suit be success- 
ful? The plaintiff’s case would be: “l have 
received the money I bargained for. I execut- 
ed a deed of transfer sufficient in law to pass 
my interest in the fixed rate holding, but 
because I myself purported at the same time to 
tran.sfer other property which I could not 
transfer, the transfer of the interest in the 
fixed rate holding is also invalid and I can get 
the holding back.” It may here not be oat 
of place to refer to certain provisions of the 
Transfer of Property Act. By section 5 the 
expression ‘Transfer of property” is defined as 
an act by whicli a living person conveys pro- 
perty in present or in future to one or more 
living persons or to himself and one or more 
living persons. The expression “to transfer 
property” means “to perform such an act”. Sec- 
tion 8 is as follows: “Criless a different in- 
tention is expressed or necessarily implied, 
a transfer of property passes forthwith to 
the transferee all the interest which the 
transferor is then capable of passing in the 

propertyandinthelegalincidentsthereof”. By 

section 54 ‘sale” is defined to be a transfer of 
ownersiiip in exchange for a price paid or 
promised or part paid and part promised. By 
the same section it is enacted that a contract 
for tlie sale of immoveable property is a con- 
tract that a sale of such property shall take 
place on terms settled between the parties. 

It does not of itself create any interest in or 
charge on .such property”. It thus appears 
that a contract for sale is one thing and a 
deed of transfer another and it does not neoea- 
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sarily follow that because the contract was 
unenforceable that the transfer is void. In 
the case we have supposed the transferor 
would have got all that he bargained for, and 
something more and every part of the con- 
sideration passing from the transferee to the 
transferor for the transfer of the interest in 
the 6xed rate holding was perfectly legal. It 
may be urged that an occupancy tenant who 
executes a transfer of his interest can, not- 
withstanding the transfer, recover the hold- 
ing. This is so, but the reason is not because 
the contract was illegal, but because the in- 
terest was an interest which the transferor 
(by the express words of the Tenancy Act) 
was not capable of passing (see section 8 of 
the Transfer of Property Act and section 21 
of the Tenancy Act.) In the case of the in- 
terest in the fixed rate holding the transferor 
was capable of passing the interest and the 
effect of the deed of transfer was to vest the 
interest in the transferee. Suppose that in 
pursuance of a contract for the sale of an 
interest in a fixed rate holding and of the 
interest in an occupancy holding for a lump 
sum of Rs. 1,000 the contract was completed 
by two separate deeds, one being a transfer 
of the interest in the fixed rate holding and 
the other a deed purporting to transfer the 
other interest. The contract would have 
been exactly the same, carried out and com- 
pleted by two deeds instead of one. Could 
the transferor succeed in a suit in which he 
asked to have the deed of transfer of the fixed 
rate interest declared void and delivered up 
to be cancelled? It seems contrary to justice 
that the plaintiff should be allowed to set up 
the illegality of his own contract as a ground 
for defeating a valid transfer. It seems a 
violation of the well-known maxim * ea: turpi 
causa non oritur actio^ 

By section 1 of the Infants Relief Act, 1874, 
all contracts, whether by speciality or by 
simple contract, henceforth entered into for 
the re-payment of money lent or to be lent or 
for goods supplied or to be supplied (other 
than contracts for necessaries)and all accounts 
started with infants shall be absolutely void. 
In the case of Valentini v. Canali (1) the 
plaintiff, an infant, agreed with the defend- 
ant to become tenant of a house and to 

(I) 24Q,B.D. 166; 59 L. J. Q. B.yi; 61 L. T. 731: 
38 W. R. 331 } 54 J. P. 295, ' 


pay a certain sum for the furniture, The 
plaintiff paid part of the sum in cash and 
gave a promissory note for the balance. The 
contract was set aside and the promissory 
. note was ordered to be cancelled, but it was 
held that the plaintiff could not recover 
back the money he had paid after he bad 
enjoyed the use of the furniture. In Kearley 
V. Thomson (2), it was held that where 
money was paid under an illegal contract 
which had been partially carried into effect 
the money could not be recovered. Fry, L. J., 
quotes the words of the Lord Chief Justice in 
Collins V. Blantern (3): Whoever is a party 
to an unlawful contract, if he hath once paid 
the money stipulated to be paid in pursuance 
thereof, he shall not have the help of a 
Court to fetch it back again, you shall not 
have a right of action when you come into a 
Court of Justice in this unclean manner to 
recover it back.” 

There is the maxim In pari delicto potior est 
conditio possidentis,^'' In Broom’s Legal 
Maxims the learned author says: “Upon 
the whole, then, it seems that the true 
test for determining whether or not the 
objection that the plaintiff and defendant 
were in pari delicto can be sustained is 
by considering whether the plaintiff can 
make out his case otherwise than through 
the medium and by aid of the illegal 
transaction to which he himself was a 
party”. In the present case on the 
assumption that there was no fraud it is 
only by proving and relying on the 
illegality of his own contract that the 
plaintiff can hope to succeed. In our 
opinion, in the absence of fraud the plaintiff 
was not entitled to set aside the transfer 
of the fixed rate holding and the view 
, taken by the learned Judge was not 
correct. 

We have mentioned that the Court 
below has held that defendant No. 2 was 
not entitled to get back the Rs. 400 he 
alleged he paid. The Court has not decided 
the question whether defendant No. 2 paid 
this sum. Nor has it decided the question 
whether defendant No. 2 got possession of 
the occupancy holding mortgaged to him 
or whether the mortgage was obtained 

(2) 24 Q. B. D. 742; 59 L. J. Q. B. 288; 63 h. T 
150; 38 W. R. 614; 54 J. P. 804. 

(3) (1765) 2 Wils. K. B. 341; 1 Sm. L. C. 7lh Ed 
369; 95 E. R. 847. 
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by frand. We mny mention tliat if defeml- 
nnt No. 2 got possession tlie plaintiff 
should have sued for possession and not 
merely for a declaration. In our opinion 
the case must be remanded. 

We allow tlie appeal, set aside the 
decree of the lower Appellate Court and 
remand the case to' that Court with 
directions to re-adaiit the appeal upon its 
original number on the file and proceed to hear 
and determine the same according to law. 
Costs here and heretofore will be costs in the 
same cause. Costs in this Court will include 
fees on the higher scale. This remand is 
under Order XLl, rule 2i. 

Appf^al allowed. Case reinamled. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revexuk Petii’ion No. 44 of 101;U14 of 
Aleahafad DisTi:icr. 

August 4, 1015. 

Presenl-.—Mv. llolras, S. 

RAHMAT— Dei'en'uant— Ai'pellant 

versifs 

B. S[i)H NARAIM SIXOII ano other.s — 

Pf.AI.VTIFFS— ResI'OXOK.VTS, 

A<jra Trnfiiinj A'i ([[ of x. 22~}[liinr's 

tmoticij—dufinJiaii —Co.aliairr in ciiltiralifiii. 

Agufirdiiin of a minor h'nant. who looks aftnr 
tho minor's ciilrivathMi, can he deemeil to ho 
sharing in the enhivati'm of the luilding within 
liip moaning of section 22 of tin' Tenaney Aet. 


Second appeal from the order of the Com- 
missioner, Allahabad Divisi,)ii, dated the ]7tl; 
June 1914, reversing that of the Assis-tant. 
Collector, Allahabad Dislricd, in a case of* 
ejectment. 


FACTS ai)pear from (ho followi 
extract froin^ the jn Igment of the Coi 
missioner:— “For the appellant it is urg 
that she was a minor at the time (d ii 
death and that res])om!erit Rahmat r „(J.I 
therefore, co-sliare in cnltivaf i.m with her. T, 
Board's order on FVditioii No. 10 of lOfN 0 

Hohha 'dnn {(,,/, ,'s 

on this p-)ii,t . . R-thinat, fh- ro>po,,.teii 

was a ooii.>in (,f luo' father. It is in evidom 
that he //'''>• — his lionx- is — lOor 12 niili 


UALAN t\ jnVAN. 

away from where Mnsammat Hafij.an lived 
His mother, it appears, lived with Hafizan,... 

lam satisfied myself that she was still a 

minor, a mere child, perhaps 9 or 10 years 
old when she died and I cannot see how 
Rahmat can be held even to have really oo- 
shared in cultivation with her. The fact that 
he had a separate holding and home of his 
own ten miles away makes co-sharing in 
cultivation very improbable. He probably did 
help in settling the fields with others on her 
behalf, but it is most improbable that he 
even actually did any cultivation himself.” 

JUDGMENT. — The respondent does not 
produce the Board’s decision of Petition No. 
10 of 1 908-09 mentioned by the Commissioner 
and I am not prepared to hold that a guardian 
of a minor who looks after the minor’s culti- 
vation cannot be deemed to be sharing in the 
cultivation of the holding within the meaning 
of section 22. Indeed the Board recently 
held to the contrary. 

Apart from this the Commissioner has held 

that the appellant did not share in the 

cultivation. This is then an appeal on the 

facts and does not lie. Dismissed with 
costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civii, Appeal No. 2603 of 1914. 
February 14. 1916. 
Preseuf:~-~^h, Justice Shall Din. 
Musammat MALAN and another— Defend- 
ants — Appellants 


Mi'sammat J1 WAN — Plaintiff - 

Respondent 

Unnhi L<tiv—Mitok.<}i(i,ii—Alier,atwn hij mothe 

n) liisl if can object. 

AcL-Di-dingto the Mitukshnm School of IJimln Law 
only females cxpro.^sly named in the text cai 
nitmni. Tlie half-.Mster of a dceeasod Hindu beiui 
not s.) nani.Ml is iiot eniitled to succeed to his estate 
I hmvlore, she k not competent to (tuostiou at 
:«h<;nan.*n made hy his mother, the sole surnvinc 
' p- eol. 2 1 = 

O'.nj. , Sohn, V. 3 a. Nacain v 

■ f />.<>■. .. A. 31 1: A. W. X. (1SS3) 51; Jagan XuO 

A. .307; A. W. N. [\m) 13; 3 A. L. .T 
Sr .M.nijnt J,-,.,, v. Den Chaml, 20 T. K. 1906:G9P. L 

lu ruffnvil ro. 
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Second appeal from, the decree of the 
District Judge, Sialkot, dated the 20th 
August 1914, affirming that of the Munsif, 
First Class, Sialkot, dated the 10th July 
1914, decreeing the claim. 

Mr. Morion and Pandit Jawala Farshad, for 
the Appellants. 

Mr, Fazhi'Hussain^ for the Respondent. 

JUDGMENT,— The following pedigree- 
table is ■ material for the purposes of this 
appeal : — 


First wife 


Second wife 


Mtmmmat — Bhai?wau Das = Mum'y.mat 


Atina Den 


((lias Bliaua. 


% 

I 


Malan, 

defendant No. 1 


Musanmat 

Jiwau, 

plaintiff. 


Puran Cband, 
died 13 or U years ago. 


Puran Chand, who was the last male 
owner of the land in dispute, died some 
13 or 14 years before suit; and his estate 
devolved upon his mother, Musanmat Malan. 

On the 7th of July 1913 Musammat 
Malan made a gift of > 9 hanaU 8 marlas 
in dispute in favour of the temple of Swarai 
Radhenath in Kila Soba Singh, of which 
Miisammat Radhi is the manager. On the 
14th of February 1914 Mtmmmat Jiwan, 
half-sister of Puran Chand deceased, insti- 
tuted the present suit against Mnsnmmat 
Malan and Musanmat Radhi for a declara- 
tion that the gift above referred to was 
invalid and shall not affect the reversionary 
rights of the plaintiff. On behalf of the 
defendants it was pleaded that Musammat 
Jiwan was not the daughter of Bhagwan 
Das alias Bhana and, therefore, not the 
half-sister of Puran Chand deceased; that 
even if she was proved to be the half- 
sister of Puran Chand, she was not an 
heiress to his property after the death of 
Mnsammat Malan; and that, in any case, 
the gift in ciuestion was binding on her 
and she was not entitled to contest it. 

Both the Courts below have concurred 
in holding that Mtmmmat Jiwan is the 
half-sister of Puran Chand; thataccordiug to 
the Mitakshara School of Hindu Law, which 
admittedly governs the parties, she would 
succeed as an heir, after the death of 
Musammat Malan, to the estate of her half- 


brother, Puran Chand; and that as such heir 
she had a right to contest the gift made 
by Musammat Malan in favour of the temple. 
Upon these findings the plaintiff’s claim has 
been decreed by the lower Courts. 

The defendants have preferred a second 
appeal to this Court, and the sole question 
argued before me by their learned Counsel 
is that Jiwan being half-sister 

of Puran Chand deceased is not an heir, 
according to the Mitakshara School of 
Hindu Law, to the estate left by him, and 
that she is not, therefore, entitled to contest 
the gift of part of Puran Chand’s land 
which was made by Musammat Malan in 
favour of the temple on the 7th July 1913. 
The question has been argued at some length 
before me by the learned Counsel on both 
side.s, and I have consulted the authorities 
bearing upon it. It is unnecessary forme 
to discu.ss the matter at any length, as 
the result of ray examination of the 
authorities is that under the Mitakshara 
School of Hindu Law, by whicli admittedly 
the parties in this case are governed, the 
plaintiff, .VKsauimut Jiwan, who is half- 
.sister of the last male owner Puran Chand, 
is not an heir to his estate after the death 
of the deceased’s mother, Musammat Malan. 
There is a decided weight of authority in 
favour of the view that, according to the 
Law of ilitakshara, none but females ex- 
pressly named in the text can inherit; and 
since the half-sister of a deceased Hindu 
is not so named, it follows that she is 
not entitled to succeed to his estate. 
The authorities in support of this view 
are Gauri Sakai v. UnJeko (1), Ja<jat 
Narlan v. Sheo Fas (2), Jagan v". 

Champa (3), Maiigat Ram v. t.'hanil 

(4), Mayne’s Hindu Law, Stli Edition, pagp.s 
741 to 743 and 7ol to 753; Mulla’s Hindu 
Law, 2nd Edition, page 50; and Trevelyair.^ 
Hindu Law, 1912, pages 350 and 377. Tin: 

question of the right of a Hindu tenri!;' 
governed by the Mitakshara system of Ilin lu 
Law to inherit to the male ownji' vv:i'- i is ) 
considered in a very rejenl Civil 


(1) 3 A 

{•A 0 V. Sll (V. 15.'. A \V. N. (1S^3) .)!. 

(:Vi ‘JS A. 307: A. w. X. (I'.bl)) IS; 3 A. L. J. ST 
(4> 20 r. ]' lOO.k 130 I*. L. U. 1003. 


did 
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Appeal No. 1598 of 1913, in this Court, 

and the decision given was in accordance 

with the view propounded by the above 
authorities. 

I may note here that admittedly Puran 
Chand has left no male heirs, and that 
his mother Musammat Malan is in posses- 
Sion of his estate as the sole surviving 
heir under Hindu Law. The Counsel for 
the plaintiflf has argued that in the absence 
of other heirs his client is entitled to suc- 
ceed to Puran Ohand’s estate upon the 
death of Malan; but. the Hindu 

Law according to the Mitakshara School 
affords no justification for this view. 
The fact that, upon ( he view taken 
by me, on the death of Musammat Malan 

the undisposed of residue of Puran Chand’a 

estate in her possession would go to the 
Crown by escheat, affords no ground for 
Mding that the plaintiff is an heir under 
Hindu Law to Puran Chand’s estate. But 
even assuming for the sake of argument 
that the plaintiff should be held entitled 
to succeed to Puran Chand’s estate as a 
relation of the half blood, since she is 
not an heir expressly named in the text of 
Alitakshara it follows that she has no right 
to control Musammat Malan’s power of 
disposition as regards the estate in posses- 
sion of the latter as an heir under Hindu 
Law. 

For the foregoing reasons, I accept this 
appeal and setting aside the decree of the 
lower Appellate Court dismiss the plaint- 
ill s suit with costs throughout. 


[1916 


Jurisdiction^Letters Patent (Bom.), cl. 12— r 
luhen given and when refused, 

A hundi was executed at Bassam. The 
ation for it was the balance of account d “ t 
respect of transactions effected in Bombav Tk 
hundi was not made payable at Bombay. In « if-! 
on the hundi: ^ ^ 

KeW that the Courts at Bombay had no iurisdiV 
tion and that it was not necessary to prove ihl 
transactions out of which the claim arose as th! 
claim on those transactions was satisfied bv th« 
passing of the hundt, and thus the transactions did 

[p oSTcol. hf “““ “““ “ **“> 

Under clause 12 of the Letters Patent, in suits on 
hmdxs, leave will be given when the money is rayablo 
in Bombay and when it is not payable in bS.! 
leave will be refused, [p. 919, col, l.f 

Mr. Strangman, for the Plaintiffs, 

Mr. Desai, for the Defendant. 

JUDGMENT.-The plaintiffs, carrying on 
business m Bombay, had dealings with the 
defendant, who is said to carry on business at 

Bassurn inAkola under the style of Chatandas- 

Shankardas, The plaintiffs say that the 

account was settled in 1913 between the 

parties. The defendant, after paying = 

certain amount in cash, passed two' hundis 

for Rs. 900 and Bs. 1,000, respectively 

drawn on hm own firm by the defendant 

payable in Bombay 181 and 361 days after 

sight, respectively. As those luMis were 

not met when they fell due, the plaintiffs 

brought this suit for the recovery of the 
amount. ^ 


Appeal accepted. 


BOMBAY HIGH COURT. 
Original Civil Slit No. 875 of 1915. 
September 30, 1915. 
Vresent-.—Mr. Justice Macleod 

SEWARAM GOKALDAS a.no others- 

Plaintiffs 

cersus 

BAJRANGDAT HARDWAR POTDAR 

Defendant. 

Cause aj- wD,m_Uun<li vmufcl for 

arcaauf due i„ , rsprrf ,.f Iramactiom effected dJ 
ichcrc-lraueacUons ,art cause c/ ajiou- 


Paragraph 5 of the plaint states that th 
defendant resides at Bassnm; that th 
hundis were passed at Bassnm but th 
consideration of the hundis was the balanc. 

of the account due by the defendant t, 

the plaintiffs ... respect of fransactioni 

effected in Bombay and the moneys wen 

payable to the plaintiffs in BomLy am 

a material part of the cause of actioi 
arose in Bombay. 

Leave was obtained under clause 12 o 

» 

The question has now arisen whethei 
any part of the cause of action ha.s ariset 

with,., the local limits. It mnst be admittd 

on an inspection of the hundis, that the 
statement in the plaint that the hundi, 
nere payable in Bombay is incorrect. But 
1 IS contended that the consideration for 
he hundis was the balance of account due 
by the defendant to the plaintiffs in respect 


919 


Vol. XlKtl] UfDIAN OASES. 


CHIDAMBARAM CHETTY V. AYYAVD. 


of transactions effected in Bombay. The 
question is whether that was a part of 
the cause of action. The point apparently 
does not seem to have arisen before; but 
if the whole cause of action consists of 
those facts which it is necessary for the 
plaintiffs to prove in order to succeed in 
getting a decree, then it was not necessary 
to prove the transactions out of which 
the present claim arose, as the claim on 
those transactions was satisfied by the 
passing of the hundis and under the 
Negotiable Instruments Act the consideration 
for the hundis must be presumed, so the 
plaintiffs are entitled to a decree merely 
on production of the hundis unless the 
defendant can show that there was no 
consideration. In giving leave under 
clause 12 of the Letters Patent in suits 
on promissory notes, or hundis, I have 
always given leave when the money was 
payable in Bombay, and refused leave 
when the money was payable out of 
Bombay; and, in my opinion, if there are 
transactions in Bombay, which result in a 
credit in favour of the Bombay merchant 
against an upcountry merchant, and if 
the Bombay merchant goes to settle his 
account up country and accepts a promissory 
note or Jiundi in satisfaction of his account, 
then if he wants to sue on that note in Bombay 
he must take the precaution to see that 
the note is made payable in Bombay. 

Unfortunately, the plaintiffs, when they 
applied for leave, made a misstatement 
in the plaint upon which I relied in 
granting the leave. If I bad been aware 
that the facts stated in the plaint were 
incorrect, I should have refused the leave. 

Therefore, I must hold now that the 
Court has no jurisdiction. The plaint 
should be returned to the plaintiffs for 
presentation in the proper Court. 

The plaintiffs to pay the defendant’s 

costs. 

PlainC returned. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 2057 to 2066 

OF 1912. 

August 3, 1914. 

Present: — Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri; 

C. V. C. T. CHIDAMBARAM CHETTY— 
Plaintiff’s Assignee — Appellant 

versus 

AYYAVU alias MUTHUKARUPPAN 

THEYAN AND OTHERS— 
Defendants— Respondents. 

Landlord and tenant — Madras Rent Recovery Act 
(VIII of 1865)— Kanganara or kulavettu, nature o/— 
Tenant, liability of. 

A tenant is not bound to pay anything for 
Tcanganam or kulavettu in reference to samudaijain 
lands inasmuch as they are in the nature of voluntary 
payments, [p. 922, col. 1.] 

Second appeals against the decree of the 
District Court of Ramnad, in A. S. 
No. 628 of 1910 and No. 31 of 1911, No. 622 
of 1910 and No. 26 of 1911, No. 624 of 1910 
and No; 27 of 1911,No.625 of 1910 and No. 28 
of 1911, No. 626 of 1910 and No. 29 of 1911, 
No. 627 of 1910 and No. 30 of 1911, No. 629 
of 1910 and No. 32 of 1911, No. 630 of 1910 
and No. 33 of 1911, No. 632 of 1910 and 
No. 34 of 1911, No. 634 of 1910 and No. 35 
of 1911, preferred against the decrees of the 
Court of the Special Deputy Collector of 
Ramnad, in S. S. Nos. 697, '673, 689, 
691, 693, 696, 699, 703, 712 and 714 of 1909, 

respectively. 

FACTS appear from the following 
order of the lower Appellate Court: — 

“These are appeals and counter-appeals 
in a batch of suits in which the land- 
holders sued certain ryots of lands in Kila* 
rangian village for arrears of rent claimed 

to be due for Fastis 1315, 1316 and 1317. 

2. The principal issue in the case was 
whether the landlords were entitled to 
treat the suit lands as wet lands and claim 
waram. I consider that the lower Court 
was wrong in its finding on this point. 
There is no doubt that the ryots have 
held these lands at a money rent for 
a long time and there is absolutely no 
reliable evidence to prove that they have 
ever cultivated them with wet crops or 
paid sarasari wanm. The lower Court 
has discussed at considerable length the 
question whether the lands were fysal niiujas 
and has apparently accepted the arguments 
on which a similar point was decided in 
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regard to some other lands in the village in 
» enif m the Civil Conrt. There are no 
oH acconnts to settle this question and 

nconclnsiye; nor is Exhibit M of any value 

lltZl *'’® ha^d it is 

virtually admitted that the lands have always, 

so far as any certain information goes, been 
held as dry, I consider, therefore, that the 
land-holders have failed to establish their 
right to charge a wet rate now, whether 
or not he has repaired the tank and 
made a supply of water available. Reference 
IS made to Lahhmanan Chetti v. Kolmi. 
dau-eln KuJumban (1) but the circum- 
stances of the case there dealt with were 
not parallel. There i.s in the case no 
satisfactory evidence that the lands were 
ever cultivated as wet or that the charge 
of a dry rate in money was ever made 
as a concession. Both the.se points are 
essential if the specific provisions of 
section 11 of the Rent Recovery Act 
are to be superseded. In the present case 
It is not impos.sible that the lands in 
question once lay in a wet ayacut, but the 
only certain fact is that they have been 
held as dry and paid a money rent as 
such for an indefinite time. If the land- 
lords now wish to charge a wet rate it 
IS open to them to bring a suit under 

section 30 (2) of the Madras Estates Laud 
Act. 


3. I find accordingly that for the /(!../, s 

in que,stion the plaintiffs are only entitled 
to money rent as collected in previous 
years The exact amount of this must be 
ascertained by the Divisional Uilicer. These 
suits will accordingly be remanded for a 

S ' r * 

ilght of the above remarks. The plea of 
should not have been accepted without a 

neposit of the amount admitted as required 

by section 1, 5. They are now directed 
to hie a sta tenient .shouing the amount 
of rent which they admit to bo due on the 
lands and to deposit that amciiiit in the 

^0 day,,. Partie,s will bear their ow 
cost., in these appeals so far. Tlie finding., 
should be submitted within si.x weeks." ^ 

(>) tiM. 


In pursuance of the above order, the 
Divisional Officer of Ramnad submitted thp 
following findings: 

The only points taken with regard to 
the rate of rent were whether the correct 

charge was 3} panams per kurukkam or gara~ 
sari. The District Judge having ruled that 
sarasan is not leviable, the only remaining 
alternative is the rate of panams per 
kunikkam. The finding on the 11th issue 
will accordingly be altered calculating rent 
at the rate of 3| panams per kurukkam 
The claim for FasU 1315 is time-barred 
and is disallowed accordingly.” 

These appeals coming on for final 
hearing before the District Judge, the Court 
delivered the following judgment: 

Appeals from rent suits Appeal Suits 
Nos. 622 to 634 of 1910 are appeals 

Nos 26 to 35 of 1911 are cross-appeals by 
the tenants. There are no cross-appeals cor- 
responding toAppeal Suits Nos. 623, 631 and 
633 Appeal Suits Nos. 631 and 633 of 
1910 were withdrawn by the appellant’s 
\ akil during the arguments. 

2. The appeals came up before Mr 
hvRns who decided that money rent alone 
was payable and directed the lower 
Court to ascertain the exact amount of 
such rent. The lower Court has returned 
a finding to which the land-holder has 
put in an objection memo. 

3. The 1st point argued before me 
was a., to whether I should go behind 
my predecessors finding and hear the appeal 
on the merits or whether I was entitled 
to proceed with the appeals from the 
point at which my predecessor left them, 
i held on the authority of ir/d-e v* 
Ma,i VlmuJrr Banerjee (2) and Svonndn 
Urshad Doheij \\ Knudini Misser (3) that 
1 was entitled to assume the correctness of 
my predecessor’., order. The ruling reported 
a, Jn,n„>alainaih,hi Siibba LaksI, mamma v. 
Jxmmah Veiiliatarni/aJH (.1) Jayg j.]jg 

Sima pnncirle in respect of final remand.. 


(•-') M W. li. 3,SO. 

(:*) I’l iv. 1 !. liilim |.1.S, 

( D .'U. 313; 3 il. L. T. 75. 
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In Lachman Prasad v. Jamna Prasad (o) 
the opinion disregarded was apparently- 
passed without hearing arguments. There 
is nothing to show that the learned Judge 
who sent down some issues for findings in 
Muharak Husain v. Bihari (6) himself 
passed any decision on any of the matters 
under appeal. 

4. The lower Court has sent up a finding 
that 3f panams perkartthkam is the proper 
rate of rent. It is objected on behalf of 
the land holder that this is indefinite as 
it is his case that there are 3^ kurukkams 
to the chei whereas the tenants put forward 
the contention that there are 4 kurukkams 
to the chei. On behalf of the tenants it is 
pointed out that their contention would 
give the land-holder more and not less 
rent per chei and that the tenants have 
no objection to the rate being expressed 
in cheis at 13 pananis per cliei to avoid 
ambiguity. The rent will be accordingly 
expressed and calculated in cheis at 4 
kurukkams to the chei. 

5. The evidence let in by the land-holder 
in the lower Court was to the effect that 
13 panams per chei were paid for cotton 
and that all other crops used to pay 
waram. The evidence for the defendants 
was that 13 panams per chei were payable 
for all dry crops. The land-holder also wished 
to put in the evidence of two men, who he 
says are dead and of whom one stated 
in the Munsif’s Court of Manamadura that 
a higher money rent was paid for chillies. 
I have refused to admit this evidence as there 
is before me no proof of the death of the 
deponents. I may further add that I would 
not consider the evidence of the one dead 
man who speaks to higher rate as of 
greater value than the defendants’ evidence 
in the matter. The evidence of living 
witnesses could easily have been secured 
by the land-holder if what was stated was 
true. I, therefore, find 130 panams per chci 
to be the correct rate. 

6. It is objected before me that it has 
not been decided what the proper rate 
for paddy is. The tenants’ Yakil admits 


(o) 10 A. 162; A. W. X. (16S7) 295. 

(6) 16 A. 306; A. W. N. {im) 97. 


before me that the money rate found is not the 
correct rate for paddy. The defendants’ 2nd 
witness and the plaintiff’s own witnesses, 
however, stated that no paddy was raised on 
the suit lands. 

In these circumstances it appears to be 
unnecessary to come to a finding as to 
the correct rate for paddy. 

7. The land-holder also wishes to collect 
various minor dues such as kangamm in 
grain. These dues appear to be incidents of 
loumm tenure and I do not think it neces- 
sary for me to decide whether they are 
payable. My predecessor has already 
come to a finding that the land-holder is 
entitled to money rent only and I cannot 

add odds and ends in grain to such 
rent. 

8 The next point argued before me is 
as to whether the suit is barred as regards 
that rent for Fasli 1315. The question is 
wliether rent Avas due at the harvest or 
at the end of the fasli. It is for the land- 
holder to prove that he is in time, and 
he has proved no custom or contract that 
rent should be paid at the end of the 

jash. I, therefore, find that the rent for 
Fasli VS\b is barred. 

9. Appeal Suits Nos. 631, 633 and 623 
of 1910 are dismis.sed with costs. The decrees 
in the other .suits will be amended in 
accordance with this judgment. The plaint- 
iffs will bear the defendants’ costs in both 
Courts and for both sets of appeals.” 

Messrs. T. Bangacharlar and K, Y, 
Erishuastvami Iyer, for the Appellant.” 

Mr. B. ISdarama Man, for the Respondents, 

JUDGMENT.- In these second appeals 
the District Judge is apparently of opinion 
that Issue il covers all the lands in dispute. 
The defendants in the various suits have not 
denied the correctness of the account 
annexed to the plaint except with reference 
to the samndayam lands. For the purpose 
of this appeal we must take it that the 
dispute between the parties is confined to the 
samndayam karisa' lands on Avhich dry crops 
Aveve raised. 

Mr. T. Rangaclmnar argues that as it has 
been found by the Sub-Collector that the 
samt(dh}jam lands were included in the 
wet ayacut and as the said finding has not 
been upset in appeal, it follows that when 
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the landlord repairs the tank and makes 
it possible for the tenants to cultivate 
nanjah crops, wet assessment is payable. 
The decision in Lakshmanan Ghetti v. 
Kolandaivelu Kudumbaii (1) which he relies 
upon is no authority for this contention. 
In that case it was found that an original 
wet assessment was payable which was 
given up owing to the tanks not being 
repaired. The learned Judge held that the 
landlord was entitled to go back to the wet 
rate after the repair. There is nothing in 
the case before us to revert to. The entire 
evidence shows that for a long time a 
definite and uniform rate of money payment 
was made regarding chillies and cotton. 
Therefore, the principle in Venkatagopal v- 
Bangappa (8) applies, and the Court below 
was justified in presuming animplied contract. 
The decision in Parthasarathi Appa Bow v. 
Chevandra Venkata Narasayya (9) has no 
bearing. In that case there was no uni- 
form rate of payment. 

We agree with the District Judge that 
the tenants are not bound to pay anything 
for kanganam or knlaveffii in reference 
to samudayam lands. They are in the 
nature of voluntary payments, ilr. T. Ranga- 
chariar says that Second Appeal No. 2062 of 
1912 has been settled and does not press 
it. It is dismissed with costs. 

We dismiss the other second appeals 
with costs subject to the modifications that 
the parties will bear their own costs up to 
the order of remand. {Vide Mr. Evan’s 
order in paragraph 3 of the order of remand.) 

Appeals dismissed. 

(8) 7 M. 385. 

(9) C Ind. Cas. 988; 33 M. 177 (P. C.); 22 M. L. J. 
C96; 14 C. W. N. 938; 20 M. L. J. 590; 8 M. L. T. 141; 
12 Bum. L. K. 648; 12 C. L. J. 238; (1910) M. W. N. 
460; 37 I. A. no. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2359 

OF 1913. 

February 10, 1916. 

Present: — Justice Sir Herbert Holmwood, Kt., 
and Mr. Justice Imam. 

The Hon’ble Maharaja RAnAJIT SINHA 
— Defendant — Appellant 
versus 

SAJJAD AHMAD CHOWDHARY and > 
another — Plaintiffs — Respondents. 

Res judicata — Land Acriuisilion Act (I of 1894^, ««. 
18, 31 (2) — Reference — Party to reference, not pressing 
his claim to compensation before Special Judge, if 
debarred from claiming it in civil 8U.it. 

A person, who having been made a party to a 
reference under the Land Acquisition Act had the 
opportunity and duty of litigatiug his claim before 
the Special Land Acquisition Judge but did not then 
press his claim to any part of the compensation, is 
not entitled to come again to the Civil Court and 
rc-open the question, [p. 924, col. 2.] 

Bhamli Singh Ramadhin Roy, 10 C. W. N. 991; 
2 C. L. J. 359, explained and followed. 

Appeal against the decree of the District 
Judge, Berhampore, dated the 26th April 
1913, confirming that of the Sub- 
ordinate Judge, Berhampore, dated the 30tb 
March 1912. 

FACTS will appear from the following 
extracts from the judgment of the District 
Judge: — 

“Plaintilfs-respondents claim to bepa^JiiJar^ 
of land that was acquired by the provisions of 
Act I of 1894. There was a reference on the 
subject of apportionment of the compensa- 
tion money. Plaintiff No. 1 was named in the 
letter of reference, but at the hearing in 
this Court, his Pleader withdrew his claim 
on the ground that the plaintiff No. 1 had no 
locus standi in the proceedings. The result 
was that the compensation money was 
distributed between two zemindars in whose 
zemindaris the actjuired land was found to 
fall. Plaintiffs in this suit sought to recover 
from one of tiiese zemindars the sum of 
money that represented the compensation for 
the patni interest. The suit has been decreed 
and tlie defendant appeals.” 

The principal questions raised in the appeal 
were whether the withdrawal by plaintifi’s 
Pleader of his claim in the reference amounted 
to a waiver, and whether recovery of the sum 
claimed by the plaintiff was barred by the 
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principle of res judicata. In deciding these 
questions the District Judge observed as 
follows : — It would appear from the 
Collector’s proceedings, Exhibit 5, that for 
the land with which we are here con- 
cerned, he awarded Ks. 3,170-ll-9 jointly 
to Raja Jogendra N’arain Roy as proprietor 
and to the present respondent as patnidar^ 
and that this sum was placed in civil 
deposit. In respect to this sum, he made 
a reference under section 18 of the Act. 
In it he stated that the land in question was 
situate near the boundaries of Estates Touzi 
No. 1152 of Birbhum and Touzi No 2721 
of Murshidabad, belonging respectively to 
Raja Ranajit Sinha (the present appellant) 
and Raja Jogendra Narain Roy of Lalgola. 

Each claimed it as lying in his estate. 

«=**** 

It seems to me that all that was referred 
was the question between the two rival 
proprietors. No one appears to have raised 
the question of the apportionment of the sum 
awarded between the proprietor and the 
patnidarj and this question was not the 
subject of the reference under section 18. 
The present respondent, therefore, who was 
not interested in the question referred was 
no party to the proceedings in this Court, 
and the action of his Vakil, who realised 
that his client had no locus standi in this 
Court, in withdrawing his claim did not, 
in my opinion, amount to a waiver. The 
proceedings under Act I of 1894 came to 
an end without the relative rights of the 
patnidar and proprietors ever having been 
raised or decided. Thatbeingso,therespondent 
is, in my opinion, entitled to the advantage of 
the third proviso of section 31 of the Act.” 
The learned Judge then discussed the cases 
of Baja Nilmoni Singh Beo Bahadur v. 
Bam Bandhu Hat (1); Chowakaran Makki 
v. Yayyaprath Kunhi Kutti Ali (2) and 
Bhandi Singh v. Bamadkin Boy (3), and 
confirmed the decree of the lower Court with 
a slight modification in favour of one of the 
plaintiffs. 

Babu Satish Chandra Ghosh (with him 
Babus Basanta Kumar Bose and Priya Sanhar 
Mozumdar), for the Appellant, contended 

(1) 7 C. 38P; 10 C. L. R. 393; 8 1. A. 90; 4 Shome 
L. R. 263; 4 Sar. P. C. J. 234; 6 Ind. Jur. 388. 

(2) 29 M. 173. 

(3) 10 C. W. N. 991; 2 C. L. J. 359. 


that as the plaintiff did not press his claim 
in the reference, his claim was barred by 
res sudicata and the doctrine of waiver. 
He referred to Bhandi Singh v. Eamadhin 
Boy (3). 

Babu Bwarkanath Chakravarty (with him 
Babu Upendra Narayan Bagchi), for the 
Respondents.— The case reported as Bhandi 
Singh v. Bamadhin Boy (3) is not at all ap- 
plicable. There the party making thereference 
did not appear at the time when the reference 
was taken up for hearing and it was held 
that a civil suit by such a party was not 
maintainable. 

Moreover, in this case the reference was 
obtained by the respondent Maharaja and 
it was a reference under section IS of the 
Land Acquisition Act and the question 
referred did not relate to the apportionment 
of the amount of compensation money 
awarded by the Collector as between the 
appellant and the respondent, nor was there 
any objection with regard to the amount 
of compensation awarded. The plaintiff- 
respondent was a patnidar under both the 
present respondent and the Raja of Lalgola 
in respect of two different touzis. The Land 
Acquisition Collector decided that the whole 
of the land acquired fell within the zemindari 
of the Raja of Lalgola. Against this the 
present appellant obtained the reference. 
The present respondent did not appear 
before the Land Acquisition Deputy Col- 
lector and was not a proper party to the 
reference. From the order of reference 
it will be found that the only objection was 
that the land is included in the zemindari 
of Raja Ranajit Sinha Bahadur and that the 
award should have been made in his favour. 
The respondent was not at all concerned 
as to whose zemindari the land be found to 
belong, as be could claim the amount he is 
legally entitled to from the zemindar. 

The respondent can maintain this suit 
under section 31, clause 2. 

JUDGMENT.— This appeal arises out of 
a claim made by the plaintiffs as patmdars 
of land under the provisions of Act I of 1894 
to the compensation money which has been 
taken away by the appellant, Maharaja 
Ranajit Sinha. Both the lower Courts de- 
creed the claim and in appeal it is urged 
that the doctrine of res mlicata applies, that 
the respondent Sajjad Ahmed Chowdhry 
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patnidar was a party to the reference in 
the Land Acquisition Court aiid that he 
did not press his claim to any part of the 
compensation. 

It appears to us that at law this con- 
tention must prevail. The observations of 
Mr. Justice Mookerjee in the case of 
Bkandi Singh v. Ramadhin Roy (3) 
apply to this case and do not con- 
fine the decision, • as was sought to be 
argued by the learned Vakil for tlie re- 
spondent, to the case of a person who him- 
self obtains the reference from Collector. 
It is true that in that particular case the 
parties who were held to be barred had 
themselves obtained the reference, but the 
law as laid down by the Court covered the 
case of every person wlio was made a 
party to the reference and who had the 
opportunity and the duty of litigating his 
claim before the Special Court. As pointed 
out by Mr. Justice Mookerjee, a person who 
disputes the claim of the plaintiff to com- 
pensation occupies the position of a defend- 
ant and the jurisdiction of the Special 
Court ought to be regarded as exclusive. 

The facts of this particular case are that 
an award was made in favour of Raja 
Jogendra Narain Rai Bahadur of Lalgolaand 
Sajjad Ahmad Chowdhry pahii-iar, the 
Collector holding that the land acquired 
lay exclusively in the estate of the Raja 
of Lalgola and Sajjad Ahmad wa.s tlie 
patnidar of the whole of tlie land. Maharaja 
Ranajit Sinha put in an objection that t!ie 
land was included in his zemiwkri and that 
the award should have been made in his 
favour; in other words a.s tlie Collector sny.s, 
it was an apportionment dispute arising from' 
a boundary dispute between two Rajas. 
The reference was then made and it was 
stated that theper.son.s interested in addition 
to the objector who had obtaine<l the reference 
were Raja Jogendra Narain Bahadur and 
Sajjad Ahmad Chowdhry. As a matter 


awarded should be apportioned between the 
three parties, the first party claiming as pro- 

prietor of theEstateTouziNo. 1152,theaecond 

party claiming as proprietor of the Estate 
Tou/.i No. 2721 and the third party, that is, 
present respondent not pressing his claim. 
Now the third party was properly represented 
by a learned Pleader and he stated that he did 
not press the case. What was the case? 
The case was that the two zemindars were 
entitled each to a portion of the compensation 
money; and it was decided that the first party 
was entitled to Rs. 846- >3 and the second 
party to Rs. 780-13-1. That made up 
the whole of the Rs. 1,431-15-8 with the 
additional compensation of 15 per cent, 
under section 23. The Judge went further 
and said that the zemindars were entitled 
in addition to this to the capitalized value 
of the Government revenue in the case, 
which of course is exclusively their own 
right, it wa«, therefore, clear to the re- 
spondent that he wa.s bound to ask for his 
.share of the compensation money which 
consisted of a lump sum specifically award- 
ed to the two zemindars in his presence. 
How he can say that he is entitled to come 
again to the Civil Court and re-open the 
question we are at a loss to see. At the 
same time tljere is no doubt that the Maha- 
raja and the Raja are morally bound to 
pay him compensation money as far as his 
pafiii covers the land, subject to his getting 
registered upon whicli a fee of 2 per cent, 
i.s leviable and on hi.s furnishing security 
for half tlie amount of tlie rent. But even 
if lie did tliis a large portion of the com- 
pensation must still be due to him, and 
he alleges that Raja Jogendra Narain Rai 
Bahadur has already given him what he is 

entitled to. In all honesty and fairness the 

other party, the present appellant, ought to 
have done the same, 

III decreeing tlie appeal and in dismiss- 
ing (ho plaintiff's suit wo do so without 
cnf(s in any Court to the .\ppellant on 
account of the failure of the apptdlaut to 


of fact, as the plaintiff now olaiius in Iiis 
plaint, the patuidir was eiilitlrd to tiic wh.do 
of the compensation inuiiey, R.-. l,bU-l '-r, 
inasmuch as it is not conlcii'ici! that 
any reduction has been made in hi^ rent. The 
parties then went before the Speeial liUnd 
Acquisition Judge who was the District Judze 
of Murshidabad and the Judge .said that the 
pnly question bef"i-e him wa^ h'»\Y the nineunt 


Imiiestly fulfil his clear duty to the plaintiffs. 

Api>:al dtrreed. 


Vol. XXXII] INDIAN OASES. 



IfANJl JETHSI V, IDVOCATE-GENEAL. 

BOMBAY HIGH COURT. 

Original Civil Suit No. 95 
OF 1913. 

September 7, 1915. 

TresenU — Mr. Jnstice Beaman. 

KANJI JETHSI And another— Plainfipfs 

versus 

The ADVOCATE-GENERAL andother.s — 

Defendants. 

Cy pres doctrine^ Conrt'it ponrr to opphj, extra 
territorium —Remed y. 

Where objects of a charity Ho without the 
jurisdiction of n Court, tlic most the Court 0.111 do 
is to safeguard the funds intended to be applied to 
those charitable purposes wlipre such funds lie 
within the Court’s jurisdiction and tliercafter leave 
the application of them to tlie intended objects 
of the testator’s bounty to the Courts of tlie country 
within whose jurisdiction those objects arc. [p. 9J6, 
col. 1.] 

A Court has no jurisdiction to apply tlie cy prm 
doctrine extra territorium. [p. 926, col. 2.] 

Where a Court has by its decree so applied the 
doctrine, a Court of conciuTent jurisdiction is com- 
petent to vary the decree as passed and to direct ap- 
plication of the funds to the intended objects within 
the limits of the countri" where those objects are, 
and should there be no scope for those uses, to leave 
to the Courts of the same country on the cy pres 
doctrine to divert the funds toother liko ch.iritablo 
uses. [p. 926, col. 2.] 

Messrs. Desai'and Kanga, fortbe Plaintiff.s. 

Mr. Bahadur ji, for Defendant No. 1. 

Messrs. Wadia and Darar, for Defendants 
Nos. 2 and 3, 

Mr. Taraporevalln, for Defendants N03. 4 

and 5. 

Messrs. TaJeijarlchnn and Jinnah, for De- 
fendant No. 7. 

JUDGMENT.— No issues are raised in 
this suit because none of the parties are 
disposed to take up a contentiou.s attitude. 
T.he position with which 1 am confronted is 
certainly very unusual. In form the present 
suit may be defective. I think that the 
relief that is asked for is too large, I do 
not think that I am in a position, or have 
jurisdiction, to set aside the decree of a 
Court of concurrent authority. Never- 
theless, the plaintiffs are suffering what 
appears to be a substantial injustice, and 
there must be some remedy. 

It appears that a Jaju of some wealth 

died, bequeathing considerable sums of money 

to two charities. The first of these was merely 
described as Jiva Daya, tliat is, in the ordinary 
sense, the feeding of animals or insects. 


The. other half was the bestowal of clothes 
and food upon sad/jHsand sadhavis, shravaks 
and shrankas within the territorial limifa 
of the State of Palitana, and, doubtless 
according to the intention of the trustor, 
while performing the sacred pilgrimage to 
the temples on Satrinja. In 1910, an 
originating summons was taken out before 
Mr. Justice Robertson. The trustees were 
the plaintiffs. The Advocate-General was 
made a defendant and so were four mem- 
bers of the Jain community, one re.siding 
in Bombay, one in Poona, one in Cutch 
and one in the State of Palitana. It is 
quite clear that this originating summons 
was not a suit under section 92 of the 
Civil Procedure Code. It is also quite 
clear that the four Jain defendants were 
not representing the intended beneficiaries 
under Order J, rule 8 . But it is not at 
all clear what this rather heterogeneous 
array of parties really meant or what it 
conveyed to the learned Chamber Judge. 
Ihe Advocate-General merely submitted to 
the decision of the Court and appears to 
have taken no interest whatever in the 
subject-matter of the summons. Aflldavits 
were put in by the Jain defendants supporting 
the_ suggestion of the trustees that the 
designated objects of the testator’s bounty 
were already amply supplied, and that as 
regards the first half of the charitable 
bequests, the meaning of the words ‘Jiva 
Daya’ might and ought to be extended so 
as to include benefits to the .soul, of which 
not the least was primary education. 
Accordingly, the learned Chamber Judge 
made an order directing the trustees to 
apply all tlie funds at their disposal cy 

pres to a certain local educational institution 
situated in Bombay. 


Ihe present plaintiffs have come in under 

Order 1, rule 8 , as representing the 
intended beneficiaries in the territorial 
limits of the State of Palitana. We have 

now the Advocate-General, the trustees of the 
charity and the trustees of the local School 

amongst the defendants and there is a 7 th 
defendant, who has taken up a position of 
his own and claims that the interpretation 
put upon the words ‘Jiva Daya’ in the 
proceedings before Mr. Justice Robertson 
was entirely wrong and tliat that learned 
Judge s order has. through the incorrect 
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information supplied by these affidavits, 
wholly misapplied that part of the charity. 
The difficulty which I have felt through- 
out lies in the fact that there is a decree, 
in form, seemingly a decree in 7em, of a 
Court cf co-ordinate authority and concurrent 
jurisdiction, directing the trustees to apply 
the entire funds of this charity to a 
particular local object. With respect, I am 
clearly of opinion that had the matter 
been properly represented by the Advocate- 
General to the learned Judge sitting in 
Chambers, he would have seen at once that 
touching, at any rate, so much of the 
charity as was in the plainest and most 
unmistakable language intended to be given 
within the limits of foreign territory it was 
not competent for him, applying the cy pres 
doctrine, to divert the charitable funds 
from their destined object to a totally 
different object within the jurisdiction of his 
own Court. The principle has long been 
established and is perfectly well settled in 
the English Courts that where the charitable 
objects lie without the jurisdiction of the 
Courts, the most the Courts can do is to 
safeguard the funds intended to be applied 
to those charitable purposes where such 
funds lie within the Court’s jurisdiction 
and thereafter leave the application of them 
to the intended objects of the testator’s 
bounty to the Courts of the country within 
whose jurisdiction those objects are. If 
that principle had been represented to 
Mr. Justice Robertson he could hardly 
have taken upon himself, as a Judge on 
the Original Side of this Court, the territorial 
jurisdiction of which is restricted to the 
town and island of Bombay, to determine, 
first, upon the question whether certain charit- 
able objects in the State of Palitana were 
or were not already sufficiently supplied, 
and assuming that they were, then, on the 
cy pres dcctrine to divert the funds 
to other like chari<-able uses. That is 

clearly a matter for the Courts of the 
State of Palitana and one lying wholly with- 
out the jurisdiction of the Original Side 
of tliis Court. Tiie case in its present 
development is very much the .same as 
that in which this Court may have 
construed a Will in sucli a way as 
to direct the executors to distribute all 
the funds to named persons and thereafter 


a suit be brought by a legatee who wag 
not a party to those proceedings proving 
that he himself was entitled to the money 
in the hands of the executors. In such 
a case notwithstanding the decree of the 
first Court, a Court of concurrent jurisdiction 
might, and indeed in my opinion ought 
to, make a decree in the second suit which 
would necessarily operate to modify, if not 
wholly annul, the decree first made. So 
here the result of Mr. Justice Robertson’s 
decree has been to deprive the intended 
beneSciaries residing within the limits of 
the Palitana State of the bounty intended 
to be conferred upon them by the founder 
of this charity. They were no parties 
to the proceedings in which that decree 
was made. It is contended that the Advocate- 
General was a party and that the Advocate- 
General represents all charities. That is true 
and that is a point which has occasioned me 
the most difficulty. But for the purposes 
of such a matter as was under the con- 
sideration of Mr. Justice Robertson it 
may be thought that the functions of the 
Advocate-General were restricted to safe- 
guarding the funds within this Court’s juris- 
diction. Certainly the Advocate-General 
seems to have made no attempt to protect 
the interests of the intended objects of 
the testator’s bounty. Nor did the Advocate- 
ueneral point out, as he well might have 
done, at the time that the learned Judge 

had no jurisdiction to apply the cy pres doctrine 
extra territorinm. 

In these circumstances and keeping in 
view the considerations I have briefly outlined 
I think that I shall be within my com- 
petence in so far varying the decree made 
on the Chamber summons as to direct that 
the trustees shall expend half the charitable 
funds in their hands upon the purposes 
for which they were intended, that is, the 
feeding and clothing oi smlhus md sadhaHs 
and shravah and shravikas in the Palitana 
State; and should there be no scope for 
these uses, then it will be for the trustees 
to apply to the Courts of the Palitana 
State for directions as to the manner in which 
the funds in their hands may best be applied 

cy pres. 

As to the other half of the charity, it is 
not contended that it has been limited 
detinitely to any locality, and, therefore, I 
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cannot say that the order of Mr. Justice 
Robertson in dealing with so much of it 
was without jurisdiction, or that I liave 
any authority, whatever my own opinion 
may be as to the correctness of his application 
of the cy pres doctrine to the matter before 
him, to interfere in any way in this suit with 
so much of the decree he passed upon the 
Chamber summons. 

Decree will now be drawn in the suit 
directing the trustees to apply half the 
charitable funds in their hands to the 
purposes I have mentioned, that is to say, 
feeding and clothing of the etc., in 

the Palitana State, or should it appear 
that the money cannot be usefully so 
expended, then to apply to the Courts of 
the Palitana State for directions how best 
to apply it cy pres. 

The costs of all parties to this suit may 
come out of the charitable funds, those 
of the Advocate-General and defendants 
Nos. 2 and 3 as between attorney and 
client and of the plaintiffs and defendants 
Nos. 4, 5 and 7 being party and party 
costs. 

Order accordingly. 


MADRAS HIGH COURT. 

CrviL Revision Petition No. 64 of 1914. 

January 11, 1916. 

Present:— Mr. Justice Srinivasa Aiyangar. 

A. K. T. K. M. NARAYANAN NAMBUDRI- 

PAD— Petitioner 

V6YS^l^ 

TAWKER J, MEGAJI SEIT and others — 
CouNTBR.pETiTiONERS— Respondents. 

Ciml Pfoceduve Code (icf V o/1908), s. 63, 0. A'X/, 
r. 90— Sfl/e in execution^Pfopcrtij also under attach- 
ment in execufionof.inperior Court’s decree -Purchaser 
not in fault — Sale, whether can he impeached — Irregu- 
larities, how corrected. 

A sale held in contravention of the first clause 
of section 63, Civil Procedure Code, is not null and 
void but merely irregular. [p. 928, col. 1.] 

The mere fact that the Court ordering the sale bad 
notice of an attachment by a superior Court does not 
oust the jurisdictiou of the former Coui-t and tho 
sale cannot be treated as a nullity, [p. 928, col. 2.] 

The title of a purchaser at a judicial sale not 
himself in fault cannot be impaired at law nor 
in equity by showing any mere error or irregularity 
in the proceedings. Errors and irregularities must be 
corrected by a direct proceecliug. If not so corrected, 
they cannot be made available by way of collateral 
attack on the purchaser’s title, [p. 928, col. 2.] 


There cannot be a collateral impeachment of a 
judicial sale and a direct impeachment is possible 
only to the parties to the proceedings or person^ 
interested therein in the manner prescribed by the 
Code. Pei*sons not parties to such proceedings 
cannot impeach a judicial sale on the ground that 
it was held in contravention of section 63 of the 
Code of Civil Procedui’e. [p.-930, col. l.J 

Ahdul Karim v. Thakordas Tribhovandas, 22 B. 88 
at p. 92; Ashutosh Sikdar v. Bihari Lai Kritania, 35 
C. 61 at p. 77; 11 C. W. N. 1011; 6 C. L. J. 320 (F. 

B.), ref<=‘rred to. 

In the matter of the petition of Badri Prasad v. Saran 
Lai, 4 A. 359; A. W. N. (1882) 69, not followed. 

Patd Niranji Morarji v. Haridas Ilavalram, 18 B. 
458; Kunhayan v. Khu Kutti, 22 JI. 295; 9 fil. L. J 1 
followed. 

A sale of certain immoveable properties was 
hold under the orders of tho Munsif’s Court 
of Calicut ill execution of a decree of that 
Court, while the properties M’ere also under attach- 
ment ill e.xecntion of a decree of the Subordinate 
Judge’s Court at Calicut. The decroe-holder of the 
latter Court applied to tho Miinsif to set aside the 
sale under Order XXI, rule 90; 

Held, that he was not entitled to have the sale 
set aside merely on the ground that it was in 
conti-avention of section 63, CiWl Procedure Code, 
[p. 930, col. 1 .] 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the District Court of South 
Malabar, in Civil Miscellaneous Appeal 
No. 17 of 1913, preferred againstthe order of 
the Court of the District Munsif of Manjeri, 
in Civil Miscellaneous Petition No. 2293 of 
1912. (Original Suit No. 96 of 1900, on the 
file of the Court of the Principal Dis- 
trict Munsif of Calicut.) 

Mr. T. E. Eamachatidra Aiyar, for the 
Petitioner. 

Mr. K. P. M. Menon, for the Respondents. 

JUDGMENT. — This case raises a ques- 
tion of some difficulty on the construc- 
tion of section 63 of the Civil Procedure 
Code. 

There was a sale of certain immoveable 
properties under the orders of the Principal 
Munsif’s Court of Calicut in execution of a 
decree of that Court, in which the pro- 
perties were purchased by one V. Ahmad. 
The sale was in September 1912. AYhen 
the order for sale was made and 
when the sale took place the properties 
were also under attachment in execution 
of a decree of the Subordinate Judge’s Court, 
Calicut. It appears that attachments in 
execution of decrees in both the Courts 
were made in March 1912. Prior to the sale, 
in a petition put in by the judgment-debtor 
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opposing an application for permission to 
bid by the decreo'holder, the fact of the 
attachinent by the superior Court and an 
order by the superior Court directing 
the sale of the same properties were set 
out and were thus brought to the notice 
of the District Mnnsif’s Court which direct- 
ed the sale. But the sale was, as a matter 
of fact, held in spite of the objections of 
the judgment-debtor in contravention of the 
first clause of section 63 of the Code. The 
decree-holder in the Sub-Court suit applied 
to the District Munsif to set aside the sale 
under Order XXI, rule 90, and it was stated 
in the petition that the properties fetched 
a low price in consequence of the irregu- 
larity in the sale. The first Court dis- 
missed the application on the ground that 
the second clause of section 63 rendered 
the sale valid and that the Court, therefore, 
cannot set it aside. It further held that no 
substantial loss by reason of any irregularity 
was proved in this case. There was an 
appeal to the District Court which was dis- 
missed; and this application is to revise tliat 
appellate order. 

If the petitioner was entitled to apply 
under Order XXI, rule 90, as in fact he 
did, then the concurrent finding of both the 
Courts that no loss had been proved by 
the petitioner by reason of the irregularity 
complained of would be conclusive against 
him, and this petition would be incompetent. 
But it is difficult to say that the complaint 
in this case was an irregularity in the con- 
duct of the sale; it is not clear that the 
irregularity was in the order for sale wliicli 
was antecedent to the publication or the 
conduct of the sale ; nor is it clear that the 
petitioner was a person who was entitled 
to apply under that rule. But as tlie main 
question as to tlie validity of the sale in 
the circumstances above mentioned has been 
argued on both sides I prefer to deal with 
it, more especially as the present petition, 
though directed against tlie appellate older, 
can, if necessary, be amended and treated as 
an application to revise the original oi-der of 
the District Munsif. 

It is quite clear that a sale held in eon- 
travention of the first clause of secti.-n 

is not a nullity. Even prior (.> the enaef, 
raent of clause 2 of section h3, under st-cti,.n 

285 of the old Code, it was held by this 


Court and by the Calcutta and Bombay High 
Courts that such a sale was not a nullity 
but was only irregular. The enactment 
of clause 2 places the matter now beyond 
all argument. The result, therefore, is that 
the title of a purchaser in such a sale cannot 
be impeached collaterally, but that the 
proceedings irregularly taken can only be 
set aside either by appeal or by other pro 
ceedings prescribed for that purpose. Mr" 
Ramachandra Aiyar contends that if the 
Court which ordered the sale had notice 
of an attachment by a superior Court as 
was the case here, the sale is void or at 
least one which must be set aside by the 
Court which held it, on an application 
made to it by a party interested in getting 
ud of the sale. Mere notice to the Conr* 
which ordered the sale cannot oust the 
jurisdiction and the sale in this case cannot 
therefore, be treated as a nullity. [See 
A hd,d Kan my. Thakorda, Tribhomndai(l ) 

per harran, C. J.] Treating, therefore, the 

sale in this case as being merely irregular 
in so far as the purchaser is concerned his 
title cannot be affected unless he was in 
ault. As stated ic Freeman on Void Jndi. 

principle is 

that the title of a purchaser not himself 
in fault cannot be impaired at law nor in 
eauity by showing any mere error or 
irregu arity in the proceedings. Errors and 
irregularities must be corrected by a 
direct proceeding. If not so corrLed 
they cannot be made available by wly of 
CO afeial attack on the purchaser’s title” 
hetber mere notice of irregularity to the 

purchaser make,s him a purchaser fn fa t 

IS a question winch it is unnecessary to 
decide, as the purchaser in this case has 
not had such notice. It would have been 
competent for one of the parties to th» •. 

hat Court tiyacate the order for Lie oL 
lie ground that at the time when the okZ 
for sale was passed the property directed 
0 be sold was under attachment by order 
of a superior Court or that after the orlr 
foi sale an attachment had been made nn- 
dec .such an order; and if the inferior 
Court dies not .set it aside the same 
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b® ordered in appeal or in revision, as the 
case may he. It may be that the decree- 
holder in the superior Court who may be 
afFected by the sale, if held, may also 
apply to set aside the order for sale though 
it may be difficult to bring his application 
within any specific provisions of the Code, 
as I think that section 47 may not cover 
a case of that sort. However, that is not 
the case here as no application was made 
to set aside, the order for sale. After 
the sale has taken place it can be set 
aside on an application under Order XXl, 
rules 72, 89, 90 or 91 by persons com- 
petent to make an application under one or 
other of these rules and on the conditions 
set forth in them. The question on which 
I have felt a difficulty is, whether those 
provisions are exhaustive or whetlier the 
Court had power to set aside a sale held 
iq contravention of the prescribed rules, on 
a motion made in the proceedings in which 
the sale was held. Suppose a purchase is 
made in contravention of rule 73. Has 
not the Court power to set aside the sale 
r think the Court can and mu.st set it aside. 
It may be said that the prohibition con- 
tained in that rule is one based on public 
policy (cf. the similar provision in sec- 
tion 136, Transfer of Property Act) and a 
purchase made in contravention of that rule 

is illegal and void The 

better opinion, however, seems to be tliat 
such a sale is not a nullity, at any rate 
after conBrraation. (Freeman, page 113.) 
Has not the Court then the same power, 
where the sale is in contravention of another 
rule? There is, of course, this difference 
between the two cases that in the one 
case the purchaser must be in fault, while 
in the other, he is not, or at any rate he 
need not be. All the same if proceedings 
are taken in contravention of the prescribed 
rules of procedure, there must be a power 
in the Court to set aside the irregular 
proceedings if the appropriate action is taken 
by the person or persons affected by those 
proceedings, unless they have waived their 
right. See Ashutosk Sikdar v. Bthart Lai 
TTn’tama (2), e^se7perMookerjee, J. The judg- 
ment-debtor then in the Munsif’s Court decree 

i'^) 35 C. 61 afc p,77; 11 C, W. N. 1011; C C. L. J. 
320. 
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can, I think, apply under section 47 to set 
aside the sale, and would be entitled so to 
have it set aside merely on proving the irregu- 
larity without proving any loss. It is clear 
that the decree-holder in the Subordinate 
Court may be prejudiced, if, for example, he 
cannot get any portion of the sale-proceeds 
under .section /3, Unless the superior Court 
can get hold of the sale-proceeds (it is 
suggested in one of the cases that it can 
be transferred under the order of the Dis- 
trict Judge), the decree-holder in the supe- 
rior Court cannot share in the distribution, 
while by the sale being set aside, and 
a fresh sale held by the superior Court, 
the decree-holder in the inferior Court 
cannot suffer. The purchaser might, no 
doubt, lose his bargain, but he has no 
right to it at least till confirmation. I 
should, therefore, be inclined to hold that 
the petitioner was entitled to apply to 
set aside the sale; and as I do not find 
any specific provision in the Code enabling 
liim so to apply, he was entitled to invoke 
the inherent powers of the Court. 

There are, however, two cases decided un- 
der section 2S5 of the old Code which are 
directly in point. One is In the mat'erof the 
petition of Badri Prasad v. Siirnn Lai (3) 
and the other Patel Naranji Morarji v. Hart- 
das 2<avaJram (41. In both the above cases 
an application was made by the decree-holder 
in the .superior Court to set aside a sale 
held under the order of the inferior Court; 
it does not, however, appear whether the 
applications were made under any specific 
provision of the Code or under tlie inherent 
powers of tlie Court. There is a reference 
to section 311 of the old Code in the case 
of In the matter of the petition of Badri 
Prasai v. Saran Lai (3), but the learned 
Judges point out that that section does not 
apply. The Allahabad High Court held 
that the sale was a nullity and set it aside. 
The Bombay High Court arrived at precise- 
ly the opposite conclusion. The view of 
ihe Allahabad High Court has not been 
followed in this Court, whicli lias followed 
the Bombay and Calcutta Higli Courts in 
this matter. It is no doubt true that in 
the later case of .1 />(/»/ Xrtriiji v. Thokardas 

(3) 4 A. 359: A. W. X. (18S2) C9. 

(4) \S\i. 458. 
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Trihhovandas (1) where there was a contest 
between two rival pnrchasers the Bombay 
High Ccart upheld the title of the 
later pni chaser in the sale by the superior 
Court, on the ground that the earlier 
purchaser under the sale by the inferior 
Court bad notice of the attachment by 
the superior Court. It appears to me 
that that was a case of collateral impeach- 
ment. But, however that may be, the de- 
cision in Patel Naranji Moravjt v. 
Bandas Navalram (4) was cited with ap- 
proval in that case and the principle of 
that decision has been followed in this Court 
in Kunhayan v. Ithu Kntti (5). It was pointed 
out in this case that the question of notice 
can arise only between the parties to the 
proceedings and that third parties are not 
entitled to impeach the proceedings as be- 
ing in contravention of section 285. This de- 
cision, if I understand it right, decides, firsts 
that there cannot be a collateral impeach- 
ment of such a sale and second, that a 
direct impeachment is possible only to the 
parties to the proceedings or persons in- 
terested therein, in the manner prescribed 
by the Code. Clause 22 of the new section 
was evidently intended as an enactment of 
this principle. I have, therefore, come to 
the conclusion, tliough not without hesita- 
tion, that the petitiontr is r.ot entitled to 
apply to set aside the sale merely on the 
ground that tljat sale was in contravention 
of section 63 of the Code. The petition 
must be dismissed with costs. 

Petition dismissed. 

(5) 22M. 295;9M.L. J. 1. 


ALLAHABAD HIGH COURT. 
Second Civil Aclkal No. 1492 ok 1914 . 

Jaiiujiry 4 , >9 6 . 

Pr€sent:~llv. Justice Walsh. 
Mtisammat BAGESHKA and anotheh — 
Defendants — A kkellants 

versus 

SHEO NATH and oiuers — Plaintiffs 

Rl SKONDI-NTS. 

Limitation Ad (IX of ,‘OV, J, Art.--. I I I. HI — 

Suit )ur yosH’K'-ioit and anmllatiou (f dtciumiit 

Limitation. 

The plainfilf .cued for possession of a jntipei tv 
baling hie title under a grant executed in \m favour. 


tww 

In the plant he also prayed for the oancellatir>a of 
a dooumeut executed by his grantor in favour of the 
defendant subsequent to his own; 

Held, that the suit was not one foi oanoellation and 
was governed by Article 144 and not by Article 9L 
of the Limitation Act. [p. 931, col. 1.] 

Second appeal from the decision of the 
District Judge of Benares, dated the 28th 
April 1914. 

Mr. Harendra Krishna Mukerji, for the 
Appellants. 

Mr. Harnandan Prasad, for the Respondents. 

J U DGMKNT. — This is a suit for poa.-ession 
by the plaintiffs, as to whom it is found that 
they are the owners of the property in question 
and that they have succeeded in showing their 
title. The defendants at the commencement 
of the plaintiffs’ suit were in possession of 
the property. They claimed title under a 
document granted long subsequently to the 
document under which the plaintiffs claim 
their title, viz., some time in December 1902. 

The first Court dismissed the plaintiffs’ 
suit on the ground that the plaintiffs or their 
predecessors-in-title had been out of posses- 
sion for more than 12 years. The lower 
Appellate Court, i.e., the District Judge, over- 
ruled this finding and held that the suit was 
one for possession, that the time for bringing 
the suit dated from 1902 and that the period 
applicable was 12 years under Article 144 of 
the Indian Limitation Act. I am not sure that 
any point of law really arises. After bearing 
the judgments of the Courts below, it seems 
to me that substantially the questions 
raised were entirely questions of fact 
from which there is no second appeal. How- 
ever an ingenious argument has been advanc- 
ed before me by the appellants’ Counsel, 
sugge.sting that in this case the plaintiffs’ 

suit is barred, it being in substance a suit 

for cancellation of the document granted to 
the defendants and that, therefore, it onght 
to have been brought within the three years 
provided by Article 91 of the Indian Limit- 
ation Act. His argument is to some extent 
based upon .section .:i9 of the Specific Relief 
Act and it does appear tliough 1 have not 
been able to form a decided opinion about the 
matter that a person, in the position of the 
plaintiffs here, who leaves another person, 

o is in pis.'^ession ui.dtra void lease, in 
P".^>tssii n as ostensible owi.er, might have a 
ngi t to take pu feedings under that section 
111- ( Ml fellatu 11. It is perfectly clear, how- 
ever, that he is net compelled to doso.Jlemay, 
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as was said by their Lordships of the Privy 
Council in the case of Bijoy Gopal Mukerji v 
Kruhna Mahishi Deli (Ij cited before 
me, treat the document as a nullity without 
the intervention of any Court. It is perfectly 
true that his suit for possession involves 
the document, under which the defend- 
ant claims to enjoy the property, being treat- 
ed as null and void, and to that extent being 
cancelled, but the suit is not one for cancella- 
tion in the ordinary sense of the term. I 

do not think it neces-sary to go through the 

authorities; the dividing line is perfectly 
clear. Where a person who claims title 
hnds something done either by himself or ' 
by some one through whom he claims stand- i 
mg, so to speak, upon his title and preventing 

him from the full enjoyment thereof, he has 

got to get rid of it before he can fully enjoy 
the property; in other words, his title is 
deflective and he must take proceedings, 

^ he can, to remove the defect from his title, r 

1 hat IS not the position of one who comes P 
with a title altogether unstained, com- 
plete in itself, but finds somebody in s 
pa-session claiming under a void or void- a 

able document. In this case it happens to be Cl 

a document subsequently granted by the same 

grantor as the grantor of the plaintiffs. It Z 

may be possible, but it is certainly not eJ 
necessary, for such a person to take proceed- 
ings to set aside or cancel such a document Ji 
under which a person wrongfully claims to be l! 
in possession It is sufficient for him to C, 

show title. The moment he does that, he is 1£ 

en itled to possession; he need take no steps 
with regard to the voidable document held lai 
y the defendant or the trespasser, until 
that person relies upon it and sets it up in Be 
the .suit, then he makes his answer to it and 
alleges that it is void. That is all that has 
happened in the present case. The plaintiffs 
sued for po.ssession; they incidentally asked f' 
for cancellation; they have succeeded in prov- V® 
ing their title and they are entitled to posses- 

Sion. Article 141 applies to that claim and T 

it IS admitted that under that Article their “ 
claim is not barred. It is quite immaterial 
that they also a.sked for cancellation of the „ 
document and it is also immaterial that they 
have succeeded in getting it cancelled. 

J * <*% . 
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In my opinion the decree of the District 
Judge IS right and must be affirmed and this 
appeal must be dismissed with costs. 

Appeal dismissed. 


T T u r V ^ J- ■'*29; 5 c. 


CALCUTTA HIGH COUBT. 
Appeal from Appellate Order No. 480 

OF 1914, 

January 26, 1916. 

Presen^;_Justice Sir Herbert Holmwood, Kt. 
KABTIC CHANDBA MONDAL and others 

Hecbee-holders— Appellants 

versus 

NILMANI MOHDAL and another 

J99OMBNT.0EBTORS— Respondents 

Riecutwn of decree-Pendency of appeal if aivp^ 
r>ght to defer execution-Appliratiin % eJcution 
of-Fraud-Suspen^ion ofeJulioZ ' 

Jhe merr pendency of an appeal from a decision 
which ^ has removed all obstacles from a de r“e 

a his decree, cannot give Wm 

Where there is no intervention of fraud or force 

which prevented the consideration of a previous 

fipphcation for execution, there is no suspe^^sion of 
execution, [p. 933, col. 1 .] sponsion of 

the order of the District 
Judge, 24-Parganas, dated the 21st July 
19 4. reversing that of the Munsif, l.,t 
Court, Baruipur, dated the 25th of April 

d“"'" 

JUDGMENT -The facts upon which this 
appeal arises have only to be stated to 

hel J principles which have been 

held by the Courts in India to relieve 
‘decree-holders of their duty to bring the 
application for execution within three years 

else ' A do not apply to this 

case. After numerous applications for exe 

cution of a decree which was nassed 7 

ecem her 1901 the 4th application was 
made on the 21st July 1908 in Even * 

Case No 1443 of that^ear On iS," 
September 1908 the present re.spondent the 

judgment debtor, applied before the Go li 

stating that the decree had been saSfiej 
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by payment which should be certified. On 
this a miscellaneous case was started.^ It 
appears that on the same day substitutions 
were made of an heir of one decree-holder 
and of one judgment-debtor and notices 
were issued under section 2-I8t Code of 
Civil Procedure, fixing the 4th of November 
for hearing of the execution case. The 
miscellaneous case came up again on the 
31st October and it was ordered that the 
execution case should come up too on that 
date. But in the meanwhile on the 4th 
November the decree-holder took no step 
after service of notices under section 24., 
and the execution proceeding was, there- 
fore, struck off on the 5th November. Mean- 
while tlie miscellaneous case as to certi- 
fying the payment was continued and the 
Munsif allowed the judgment-debtor's appli- 
cation on the 17th July 1909. So far, 
therefore, the principles laid down m the 
cases which we had to consider would 
apply for the benefit of the decree-holder 
But on appeal the finding of the Munsif 
was reversed by the learned District Judge 
on the (ith August 3909 and it was de- 
clared that tlie decree-holder had not been 
paid anything and that it was open to him 
to execute the whole decree. He took no 
step to renew the application for execution. 
Sometime afterwards the judgment-debtor 
appealed to the High Court. Ibis appeal 
was rejected on the 11th January 1912. Ihe 
present application for execution w'as not 
made till the 12th September lUDk that 
is, nearly two years after the High Courts 

decision. 

Jt is contended that the decree-holder 
is entitled to tlie whole period during which 
he was /n/c litigating or resisting the 
judgnient-debtor's application to have the 
satisfaction certified. Uefereiice is first 
made to .‘■■ecti('n 14 of tlie Ijiinitation Act. 
It is, however, fiaiikly conceded that that 
section can have no application, iniiMnuch 
as Iheie was no proceeding in another Court 
wliicli proved fruitless tor want of juriMlic- 
tion or s( me similar cause. We are then le- 
ferred to what is said to be a gcneial 
principle that a dtcrce-liolder isiath'ui.d 
to proceed with cxecutii-n durii-g tlieptn- 
dei.cy if an ai pial and that the liniihilii n 
under Aiiicle \^- .-Innld apply aid lie 
pjc.Miit pKdcdings .'l.iuld he ccisidcud 


tj916 


to be in continuation of the previous appli- 
cation. As regard.s the first branch of this 
contention, the authorities which have been 
laid before us do not seem to go further 
than to deal with the particular facts of ' 
the cases then before them and to hold 
that when a decree-holder is obstructed by 
violence or fraud and litigation is neces- 
sary to get rid of such obstruction the 
execution is suspended during such liti- 
gation. It is nowhere laid down that mere 
pendency of an appeal from a decision 
which has removed all obstacles from the 
decree-holder’s way can give him a right 
to defer execution for an indefinite period ; 
and were we to hold so the parties could 
spend three years in the High Court 
and six years in the Privy Council and 
the decree-holder would be able to revive 
hi.s execution after a lapse of more than 
12 years. The case wdiicli goes nearest to 
the general .propo.sition put before us is a 
decision in SheM Mahomed v. William Alfred 
Thomas (1), which is not reported. But the 
general proposition therein laid down is 
limited by the comsideration of the facts of 
that case and the learned Judges who decided 
that case added a rider to the general 
proposition that a decree-holder can have 
liis rights suspended, more especially when 
the amount for wliicli execution has been 
taken is contingent on the decision in appeal. 
Here there wa.s no contingency at all. 
The District Judge had given the decree- 
holder a riglit to execute the decree in full 
and at that time there was no knowing 
whether the judgment-debtor would appeal 
or w’ould not appeal. The mere fact of 
appealing could not po.ssihly take away the 
decree-lndder's right. Nur could it relieve 
him of tlie ordinary duty of a decree-holder. 
There was absolutely no reason in our 
opiiiii'ii why he should sleep on his right 
pending the arpeal to the High Court, 
which in tlie end made no change whatever 
in the District Judges order. The res- 
ponsibility for getting the execution stayed 
for that yeried was with tlie iudgment- 
delitor and had the decree-holder taken 
out execution it would have been open to 
the judgment-debtor to apply to this Court 

fora stay. Tin's Court might have refused 

t<’ >'ay. Hut for tlie decree-holder to say that 
(Dll I ml TC. 
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he was in no way bound to take out exe- 
cution of the decree after the order of the 
District Judge appears to us to be wholly 
untenable. The observation of Mr. Justice 
Banerjee and Mr, Justice Geidt in the case of 
Ashrafuddiii Ah\tied v. Bepin Behari Mullick 
(2) and the principle laid down by Mr. 
Justice Mookerjee in the case of Madhab 
Moni Dasi v. Pamela Lambert (3) make it quite 
clear that where there is no intervention of 
fraud or force which prevented the consider- 
ation of the previous application, there is no 
suspension of execution. 

Now with regard to the contention that 
the present application may be regarded 
as the continuation of the previous application, 
we need only point out that the previous 
application was finally disposed of on the 5th 
November 1908. So that that branch of the 
contention has no substance in it. 

The result is that this appeal is dismissed 

with costs. We assess the hearing fee at two 
gold mohurs. 

Appeal dismissed, 

(2) 30 C. 407 at p. 413. 

^2 C. L. J. 328j 15 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 19S of 1915. 

November Ifi, 1915. 

Present;— Mr. Justice Batchelor and 
Mr. Justice Shah. 

MAHOMED BEG AMIN BEG-Leoal 

Representative of Plaintiff No. 2 

Appellant 

versus 

NARAYAN MEGHAJI PATIL AND 
OTHERS — Defendants — Respondents. 

Mahmmadnn Law -Pre.einptioit-Khandesh Disfnct 
— EniUty, justice and <jood conscien:e. 

There is no custom of pre-emption recognized in 
the District of Khan.lesh, nor can the right of pre- 
emption according to Muhammadan Law be enforced 
there solely as a matter of justice, cquitr and "ood 
conscience, [p. 934, col. 2; p. 936, col. 1.'] 

Second appeal from the decision of the 
Assistant Judge, Khandesh, in Appeal No. 
162 of 1911, confirming the decree passed by 
tlie Subordinate Judge, Nandurbar, in Civil 
Suit No. 730 of 1910. 

Mr. D. C. VirJiary for the Appellant. 

Mr, P. B. S}nng)ie,hr Respondent No. 1. 


OASISS. 


JUDGMENT. 

Batchelor, J. — The plaintiffs, who are the 

appellants before us, are two Muhammadan 

women, ^ and they brought this suit to enforce 

the'ir right of pre-emption in respect of two 

agricultural survey numbers which were sold 

by the2nd defendant, a Muhammadan woman, 

to the Isfe defendant, a Hindu. The plaint- 

iffs own the fields adjoining the land 
sold. 

The suit is from a village in the Nah- 
durbar laluka of the Khandesh District. 
Both Courts have lield that the Muhammadan 
right of pre-emption does not exist in tlie 
Khandesli District and have accordingly 
dismi.ssed the suit. 

It is to be observed tliat no attempt 
was made in the Trial Court to prove the 
right of pre-emption as a special custom or 
usage; but the plaintiffs relied exclusively 
on the doctrine of Muhammadan Law. It is 
now contended on behalf of the plaintiffs 
in this appeal that the Muhammadan rule of 
pre-emption exists in the Districtof Khah- 
desh and should be enforced here, notwith- 
standing that the purchaser was a Hindu. 
This contention is based on clause 26 of 
Regulation lY of^^l827 and the reference 
there occurring to “the law of the defendant.” 
Seeing that the principal defendant here, 
the purchaser of the property, i.s a Hindu, 
the appeal, it seems to me, would be 
exposed to many difficulties, even if the 
Court conceded tiie appellants’ primary 
argument that the Muhammadan rule of 
pre-emption was operative in Khandesh. 

But, in my opinion, that argument cannot 
be conceded. 

Clause 26 of t!ie Regulation of 1827 is 
as follows : — 

The law to be observed in the trial 
of suits shall be Acts of Parliament and 
Regulations of Government applicable to the 
case ; in the absence of such Acts and 
Regulations, the usage of the country in 
which the suit arose; if none such appears, 
the law of the defendant ; and in the absence 

of special law and usage, justice, equity and 

good conscience alone." 

Jt is ^^admitted in argument that the 
phrase Regulations of Government” mu.st 
to-day include the Acts of the Indian 
Legislature governing the sale of immoveable 
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property, that is to say, the Indian Contract 
Act and the Transfer of Property Act. 
That being so, there does not here exist 
that absence of Regulations which alone 
permits the Court to have recourse to the 
law of the defendant,” and the appeal must 
be decided by reference to the Acts, not by 
reference to the defendant’s personal law. 
It is urged that the Transfer 6f Property 
Act and the Indian Contract Act are merely 
silent upon the question whether the rule of 
pre-emption survives. But the answer, in 
my opinion, is that that rulev cannot be 
recognized unless the provisions and prin- 
ciples of these Acts are disregarded. For 

the rule is a clog or fetter upon that 
freedom of sale for which the Acts provide. 
This becomes, I think, the more clear if a 
comparison is made between Chapter III of 
the Transfer of Property Act, which deals 
with sales, and Chapter II, which deals 
with the general principles of the transfer 
of property and contains provisions regarding 
vested and contingent interests, or Chapter 
VII, which deals with gifts. By section 2 
(d) of the Act it is enacted that “nothing 
in the second chapter shall be deemed to 
affect any rule of Muhammadan Law,” and 
section 129 of the Act contains a similar 
provision saving the rules of Muhammadan 
Law in regard to gifts. But the sections as 
to sales are quite general and contain no 
such restriction. Therefore, 1 do not think 
that the appellants can succeed by virtue 
of this doctrine as a naked rule of law. 
The pertinent rules of law, as I think, are 
those to be found in the Statute. This view 
is in accordance with the judgment of the 
Acting Chief Justice Holloway in Ibrahim 
Saib v. Muni Mir Udiu Saib (I) and, in 
my opinion, that decision is applicable 
generally to this Presidency with the excep- 
tion of Guzerat. It is true that the 
Muhammadan rule of pre-emption, at least 
as between Musalmaii litigants, is accepted 
by the High Courts of Allahabad and 
Calcutta. But this circumstance, so f**r from 
assisting the present appellants, really sup- 
plies, as I think, another sufficient reason 
for dismissing the appeal. For in tlie 
United Provinces and Bengal, owing to 
local conditions which are not reproduced 
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in this Presidency, there has been a course 
of judicial decisions in favour of the recog- 
nition of pre-emption; whereas in this 
District of Khandesh there is admittedly 
not a discoverable instance in which this 
right has been either allowed by the Court 
or even asserted by any litigant. And this 
fact, which I think is true of the Presi- 
dency generally except Guzerat, affords con- 
clusive evidence that to enforce the rule of 
pre-emption now would be to introduce 
into the law of property an innovation 
which is as foreign to the practice of the 
people as it is to the Statutory Law. I 
desire to say nothing as to what the result 
would be if there were evidence in this 
case establishing a local custom 
in favour of the rule of pre-emp- 
tion. For a custom is a local common 
law as it existed before the time of legal 
memory, as was said by Jesael, M. R., 
in Hammerton v. Honey (2). And 1 see 
nothing in clause 26 of the Regulation which 
would prohibit the Court from giving effect 
to the established local custom in modification 
of the provisions of the Act, though whether 
the Court would do so or not is a matter 
which it is not now necessary to determine. 

From what I have already said it follows 
that, in my opinion, the appellants could 
not succeed under the Regulation even if 
they were able to show that the rule of 
pre-emption should be accepted by ns as a 
rule of justice, equity and good conscience. 
Out of respect, however, to the arguments 
which have been heard upon the point, I 
will state that my own opinion is that this 
Court cannot recognize such a rule as a rale 
of justice, equity and good conscience. The 
decisions in Dada Honaji v. Babaji Jagushet 
(3> and Waghela Rajsann v. Shekh Mashdin 
(4) are authorities for the view that it is to 
the English Law in general that we must 
look for guidance as to what is a principle 
of justice, equity and good conscience. And 
this particular rule, as 1 have said, is not in 
accordance with the principles of English 
Law. On this point I desire to express my 
concurrence with what was said by Mr. Justice 


{2) (IS76) 24 ^Y. R. (Eng,) 603, 

(3) 2li. H. C. K.30. 

(4) IIB. 55lntp. 561; 14 I. A. 89, 


(1) 6 M. U. a K.20. 
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Phear in Nusrut Eeza v. Umhul Khyr Bibee 

(5) : The right to pre-emption is very special 
in its character. It is foundedon the supposed 
necessities of a Muhammadan family arising 
out of their minute sub-division and inter- 
division of ancestral property; and as the 
result of its exercise is generally adverse to 
public interest, it certainly will not be 
recognized by this Court beyond the limits 
to whichthose necessities have been judicially 
decided to extend.” It seems almost 
unnecessary to add that the rational basis 
and justification for the rule of pre-emption 
has largely, if not entirely, disappeared in the 
mo/HssiZ on this side of India. As to the 
position in Guzerat upon which mnch was 
said in argument, that is now not so clear as 
it was, since the earlier decisions have been 
questioned by Mr. Justice Beaman and 
Mr.Jn.stice Macleod in Dahyabhai Motiram 
V. Chunilal Kishoredas (6). Whether the 
earlier decisions should still be followed is a 
question upon which, since the point does 
not now arise, it would be improper for me to 

express an opinion. I may, however, say just 

this, as the result of considerable experience 
as District Judge of Ahmedabad, that the 
judicial recognition of pre-emption in 
Guzerat, particularly amongst Hindus in that 
province, has always appeared to me 
anomalous and artidcial. 

On these grounds I am of opinion that the 

appeal fails and should be dismissed with 
costs. 

Sbah, J.— lam of the same opinion. I 
desire to state briefly the grounds upon 
which I have arrived at the same conclusion. 

The lower Courts have rejected the 
plaintiffs’ claim for pre-emption, and the 
dispute now is substantially between the 
pre-emptors and the purchaser of the 
agricultural lands in suit. 

Under clause 26 of Regulation IV of 
1827, the law to be observed in the trial of 
suits shall be Acts of Parliament and 
Regulations of Government applicable to 
the case; in the absence of such Acts and 
Regulations, the usage of the country in 
which the suit arose; if none such appears, 
the law of the defendant; and in the 

(6) 8 IV. R. 309. 

(6) 22 Ind. Cas. 289j 38 B. 183; 16 Born. L. R. 1136. 


absence of specific law and usage, justice 
equity and good conscience alone.” 

On behalf of the purchaser it is urged 
that the Transfer of Property Act and the 
Indian Contract Act are applicable to this 
case, that there is no saving clause in favour 
of the Muhammadan Law of pre-emption, 
that the provisions of the Acts are inconsistent 
with the right of pre-emption, and that 
the rules as to pre-emption must be deemed 
to have been abrogated by these Acts. 
There is considerable force in this argument. 
But Mr. Shingne has not been able to suggest 
any satisfactory answer to the two difficulties, 
which present themselves in the way of 
accepting it. Firstly, in spite of these Acts, 
the right of pre-emption according to 
Muhammadan Law has been enforced in 
virtue of the usage of the country 
in_ certain parts of India outside 
this Presidency, and in Guzerat, or at least 
in certain parts of Guzerat, in this Presidency. 
Secondly, Chapter III of the Transfer of 
Property Act, which relates to sales of 
immoveable property, does not purport to 
deal with the right of the vendor to 
sell, but only provides the mode of effecting 
sales, and contains provisions as to the rights 
and obligations of the seller and the buyer, 
in the absence of a contract to the contrary. 

I, therefore, hesitate to accept Mr. Shingne’s 
contention. 

Assuming, however, without deciding, 
that there is no statutory provision applicable 
to the case, it is clear that the plaintiffs 
cannot rely upon the usage of the country’, 
as both the lower Courts have held that 
there is no custom of pre-emption 
recognised in the District of Kharidesh 
and that there has been no instance of 
the right of pre-emption having been 
exercised in that District. 

The law of the defendant cannot justify, 
in my opinion, the application of a special rule 
of Muhammadan Law to a case of this kind, 
in which there are two defendants, one a 
Muhammadan and the other a Hindu, the 
latter being substantially interested in his 
own right. There has been some dift'erer ce 
of opinion in other parts of India as 
to whether a non-Muhammadan pur- 
chaser buys the property subject to the 
right of pre-emption according to the 
Muhammadan Law. It may be that there 


936 


INDIAN OASES. 


[1916 


BAIJ NATH V. >VALI HASAN. 


is good reason for the view that the non- 
Mnharamadan purchaser boys the property 
subject to the right of pre emption in 
those parts of tlie country where such a 
right is enforced on the ground of usage 
or as a rule of Muhammadan Law. Bat 
that reason, as I understand it, is not 
that it is ‘the law of the defendant,’ but 
that it is in accordance with justice, equity 

and good conscience to enforce the right of 
pre-emption against the non-Muhammadan 

purchaser in such a case. 

Lastly, it is argued by Mr. VirKar that 
the right of pre-emption should be enforced 
as a rule of justice, equity and good coiy 
science. I am quite unable to accept this 
argument. I agree generally with the 
observations relating to this point in Ibrahim 
Saihv. Mum Mir Udin Mb (1) and hold 

that the right of pre-emption according to 
Muhammadan Law cannot be enforced solely 
as a matter of justice, equity and good 
conscience. 


Mr. Virkar has relied upon the case of 
^obind Dayal v. Inayatnllnh (7). The 
onclusions of Mahraood, J., in that case 
annot apply to the present case, as the 
rords of section 21 of the Bengal Civil 
lourts Act upon which they are based are 
mterially dilferent from the words of 
ection 26 of Bombay Regulation IV of 
827. The other Judges in tiiat case 
pparently based their conclusion upon the 
round stated in the judgment of OldHeld, 
that on grounds of equity the Muham- 
ladan Law in claims of pre-emption had 
Iways been held to bind Muhammadans 
nd had always been administered between 
bem. The Muliammadans were found as 
etween themselves to hold property .subject 
0 the rules of Muliammadan Ijuw, and it 
/as not considered equitable that persons, 
wei’e not Muliammadans but who liad 
with Muhammadans in respect of 
3 perty knowing perfectly well the coii- 
ions and obligations uiuler which tiie 
iperty was held, sliould merely, by reason 
it they were not themselves subject to 
ihammadan liaw be perniilted to evade 
}se conditions and obligations. This 
isoning cannot apply to cases arising in 
district wdicre the right of pre-emption 


(7) 7 A. 770 10 ji. 7^ 1; \ W.N. (iss:.) 


is not shown to have been exercised even 
as between Muhammadans, and where the 
persons not themselves subject to Muham- 
madan Law cannot be properly held to 
know that a Muhammadan holds the 
property in that District subject to the 
obligation of offering it to his neighbours 
before selling it to a stranger. 

Appeal dismmed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal from Order No. 125 

OF 1915. 

February 1, 1916. 

Present:-^ Mr. Justice Piggott and 
Mr. Justice Walsh. 

BAIJ NATH— Defendant — 
Appellant 

versus 

Syed WALI HASAN and others— Opposite 

Parti es— Respondents. 

Civil Procedure Code (Act V of 1908j, 0. XLI, j-. 19^ 
Appeal --Date of hearing poslponed-^Date not com. 
innnicated— Default— Dismieml of appeal^Restoration 

Ilf appeal — S«^ic«Vnf caufie. 

An appeal set down for hearing was ordered to be 
putupfor hearing on the following day, but there was 
nothing on the record to show that this order was 
coinmiinieatod to any of the parties concerned. The 
appeal was dismissed for default of appearance on 
the part of appellant: 

livid, that there was sullicient cause for the res* 
toration of the appeal, [p. 937, col. 1.] 

First appeal from the order of the Dis- 
trict Judge, Moradabad, dated the 19th 
March 1915. 

The Hon’ble Jlr. Gokal Prasad^ for the 
Appellant. 

Mr. Agha Haider, for the Respondents. 

JUDGMENT. — The question for determi- 
nation is whether the appellant before us, 
who w'as appellant in the Court below, 
.‘should be permitted to have his appeal to the 
lower AppellateCourt re-admitted and decided 
on the merits, or whether the order refusing 
to re-admit his appeal which has been passed 
by the learned District Judge should he 
allowed to stand. The appeal in the 
Court below was set down for hearing on 
February 16tli, 1915. It was postponed 
because the pressure of work was too great 
to udmit of the Courts disposing of the 
diiy's list. An order was passed that 
the appeal should again be put up for 
hearing on February 17tli, 1915. There 
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is nothing on the record before ns to 
show that this order was communicated 
to any of the parties concerned, or their 
legal representatives. There is an affidavit 
by the defendant himself to the effect 
that no intimation of the next date of 
hearing was given. On February 20th, 
1915, the appellant presented an applica- 
tion to the Court below, supported by this 
affidavit, asking for a re-hearing. The 
Legislature has provided no appeal from 
an order dismissing an appeal fcr default 
under Order XLI, rule 17 of the Code of 
Civil Procedure, but it has provided an 
appeal from an order refusing to re-admit 
an appeal dismissed for default. In our 
opinion this appeal must succeed. The 
appellant has shown sufficient cause for his 

absence on February 17th in that he h^as 
shown that he did not know that his 
appeal was set down for hearing on that 
day- We accept this appeal and, setting 
aside the order of the Court below, direct 
that the appeal of Lala Baijnath dismiss- 
ed by that Court on February 17th, 
1915, be re-admitted to the 61e of pending 
appeals and disposed of according to law. 
We think that the appellant is entitled to 
his costs of the present hearing in any 
©vent, and we order accordingly. 

Appeal allowed. , 


CALCUTTA HIGH COURT. _ 
Appeal from Original Decree No. 455 

OF 1914. 

February 28, 1916. 

Present;— Mr. Justice Chapman and 
Mr. Justice Mullick. 

GOPINATH BHAGAT— Plaintiff— 

Appell\kt 

versus 

Raja LAKSHINARAIN SINGH— 
Defendant — Respondent. 

Chota Nagpur Encumbered Estates Act (VI of 
1876 j, S8. 3, 12-4— "Ife/r”, meanimj of— Contract Act 
(aoflSl2)y ss. 2 ((?), m—Ncces.^itg—iIone>j required 
/or sradh of mother— Consideration, promise to defer 

bringing suit on void contract ij. 

The provibioii in section 3 of tlie Chota Nagpur 
Encumbered Estates Act of J876 contemplates the 
existence of an lieir of the holder of a propert > 
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under management’ under that Act, during his life, 
time; and a contract made by such an heir of the 
holder during his life-time ■which may involve 
them or either of them in pecuniary liability is void, 
[p. 938, col. i.] 

A promise to defer bringing a suit upon a contract 
which is void, does not amount to a consideration, 
[p. 938, col. 2.] 

During the life-time of his father money borrowed 
by a person incapable of entering into a contract, to 
pay for tlic sradh of his motlier, is not a necessary 
within the meaning of section 63 of the Contract 
Act. [p. 938, col. 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Manbhum, dated the 6th 
August 1914. 

Sir Rash Behari Ghose and Eabu Bepin 
Behari Ghose, for the Appellant. 

Sir S. P. Sniha, Babus Jijotee Prosad Sarha- 
dhikanj and Monmotha Nath MnJeherjee, for the 
Respondent. 

JUDGMENT. — This appeal arises out of 
a suit originally instituted for the recovery 
of money alleged to be due upon two bonds. 
The suit was decreed so far as it related to 
one bond. The claim upon the other bond 
was dismissed. The plaintiff appeals against 
the latter part of the decision. 

The facts may be stated shortly as follows:— 
The estate of one Raja Baikunth Narain 
Singh was under management under the 
Obota Nagpur Encumbered Estates Act, 
1876, from May 1888 till August 1907. 
Raja Baikunth Narain Singh -was then alive 
and, during his life-time, in August 1899, his 
son Raja Radha Mohun Deb Singh executed 
a bond in favour of the plaintiff for a sum 
of Rs. 7,500. After the estate had been 
restored and Government management had 
been withdrawn in the year 1907, the de- 
fendant in the present suit, who is the son of 
Raja Radha Mohun Singh, executed a bond 
■which refers to the loan taken by Raja Radha 
Mohan Singh in 1899 and recites tliat “a 
portion of that debt has been remitted and 
that the defendant promises to pay the re- 
mainder in instalments in a period of ten 
years.” This is the bond which has been 
sued upon in this case. The learned Sub- 
ordinate Judge has held that the defendant 
is protected, on the ground tirat there was no 
consideration for the bond sued upon inas- 
much as his father Raja Radha Mohun 
Singh was at the time he entered into the 
contract in 1899 incapable of entering into 
any contract which involved him in pecu- 
^ niary liability. Section 3 of the Cliota Nag- 
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par Encumbered Estates Act was relied 
upon, pe first argument that has been 
advanced before ns is with reference to 
the wording of that provision which is to 
this epct: The holder of the property 
and his heir shall be incapable of entering 
into any contract which may involve them 
or either of them in pecuniary liability.” 
At the time when the contract was entered 
into, the holder of the property, Baja Bai- 
pnth Narain Singh, was alive. It is argued 
that Baja Radha Mohnn Singh who en- 
tered into the contract did not legally be- 
come the heir until his father’s death and 
that, therefore, at the time he entered into 
the contract, he was not the heir and was 
not protected by this provision. No doubt, 
it is correct shortly speaking, to say that 
no person can become an heir until after 
the death of his ancestor, but, on the word- 
mg oi the provision itself, it seems im- 
possible to attach that strict meaning to 
the word heir.’ The provision is to the 
effect that the contract shall not involve 
them, that is, the holder and his heir or 
either of them in pecuniary liability. The 
provision, therefore, appears to contemplate 
the e.’fistence of an heir during the life- 
time of the holder. We hold, therefore, 
that the ^provision did protect Raja Radha 
Mohun Singh at the time when he entered 
into this contract. 

It is^ then argued that the contract was 
not void contract but was only voidable; 
and in support of this argument reference 
is made to section 1:^.^ of the Act, which 
was added by a recent amendment wliich 
provides a special protection against pro- 
mises made after possession is restored to 
the holder. It is argued that this would 
be unnecessary if the contract made during 
the management were void. In our opinion, 
it is impossible to say that the contract 
made by a person incapable of entering into 
a contract is not void. We hold, therefore, 
that the contract was void. * 
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the remission of a portion of the debt and 
the permission to pay in instalments in a 
period of ten years. The new consideration, 
therefore, consisted merely of a promise to 
defer bringing a suit upon the void con- 
tract. We do not think that that amounts 
to a consideration. 

It is then said that the bond entered into 
by Raja Radha Mohun Singh in 1899 was 
partly to provide for necessaries and re- 
ference is made to the fact that a part of 
the money is said to have been borrowed to 
pay for the sradk of his mother. Even if 
we Avere to hold that section of the 
Contract Act is applicable, we would be 
unable to say that this was a necessary 
during the^ life-time of Raja Radha Narain’s 
father, Raja Baikunth Narain Singh. 

^ The result, therefore, is that the appeal is 
dismissed with costs, one hundred and forty 
rupees. 

Appeal dismissed. 


It IS then contended that inasmucli a.s 
there Avas a new consideration for the con- 
tract entered into by the defendant, the 
contract Avas a good one, although there 
was no con.sideration so far as tlie recogni- 
tion of the liability under the bond entered 
into by Baja Radha Mohun Singh was 
concerned. The consideration is said to be 


BOMBAY HIGH COURT. 

Second Civil Appeal No. S40 of 1914. 
December 3, 1915. 

Present:— Basil Scott, Kt,. Chief Justice, 
and Mr. Justice Beaman. 
JAGJIVAN MULJI — Defendant No. 3— 

Appellant 

V6)^SU$ 

NATHJI JAGESHWAR— Plaintiff 

Respondent. 

Evidence Act (I of \mj, s. 92~Wnitcn agreement 
—Audition ot new terms, if pennilted-Transfer of 

Property Act {IV „f 18821, s. 40. ^ 

Crimiujtl proceedings between the \m'tm were 
coinpoimded on certain terms arranged between 
them and set forth in great detail and with 
;m.ch care and elabomtion in a written agreement. 
1 he agreement contained no reference to the subject 
matter of the suit which the plaintiff subsequeutlv 
m^tituled, alleging in the plaint that the said sub. 
ject.mattm- formed part of the consideration for the 
comproimso in the criminal proceedings: 

livid, that 111 putting forward the ea°3C as allet^d 
in the plaint, the plaintiff was attempting to add a 
new term to the written agreement which settled 

the terms ot the compromise, and that, therefore 

under the luovisions of section of the Indian 
Kvidcncc Act, the plaintiff could not be permitted 
to do so. [p. pail, eel. 2; p. 940, col. 2; [p. 941, col. 1.1 

Second Appeal from the decision of the 

Joint Judge, Almiedabad, in Appeal No. 396 
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of 1912, confirming the decree passed by 
the Subordinate Judge, Umreth, in Civil 

Suit No. 303 of 1911, 

Mr. H. V, Divatza, for the Appellant. 

Mr. G. N. Thakor, for the Respondent. 

JUDGMENT. 

Scott, C. J. — The plaintiff sued for the 
removal of what is styled in the plaint 
a curved heap of clay projecting beyond 
the otta of a ho’.ise formerly belonging to 
defendants Nos. 1 and 2 and subsequently 
transferred to defendant No. 3. He alleged 
that in a complaint lodged before the 3rd 
Class Magistrate against defendants Nos. 1 
and 2, it was agreed that the heap projecting 
beyond the otta was to be removed and 
that owing to an undertaking accepted by 
defendant No. 4 the complaint was with* 
drawn; and later on he says that defendant 
No, 3 has been joined as he purchased the 
plaint house) that is, the house to which 
the otta appertained mentioned above in 
the plaint, and defendant No. 4 was made 
a party because of his kahuliyat to get 
the heap removed. The defendant No. 4 in 
his written statement denied being a surety 
to the compromise between the parties and 
said that in the criminal proceedings he was 
working as a mttkhfyar on behalf of 
defendants Nos. 1 and 2, and that finally an 
amicable settlement was arrived at and 
mutual documents were passed whereby 
defendants Nos. 1 and 2 had agreed to 
remove so much of the otta as might be 
found to have been ne'vly enlarged, and 
that he had been unnecessarily joined. 

Upon the evidence the learned Trial 
Judge states; “it appears that a charge 
was framed against defendant No. 1 on the 
9th January 1910, and the agreement was 
entered into two days later, i. e., on the 
11th January 1910. But the defendants 
were acting under legal advice. Messrs. 
Harishankar D. Joshi and Mulji Narottam, 
mukk yar, were their advisers in the 
Magistrate’s Court. The written agreement, 
Exhibit 44, is proved by the latter, and 
in his written statement, Exhibit 7, he 
supports the oral agreement set up in the 
plaint,” That is a misstatement of defend- 
ant No. 4’s written statement which, as 
already observed, states that an amicable 
settlement was arrived at and mutual docu- 


ments were passed whereby defendants Nos. 1 
and 2 agreed to remove so much of the 
otta as might be found to have been 
newly enlarged. Exhibit 44, which was 
the document drawn up by the legal 
advisers of the parties in compromise of 
the criminal proceedings, commences with 
the recital of disputes relating to a privy 
and land and other matter.s concerning the 
old houses of the plaintiff and the 1st 
defendant adjoining each other, and after that 
recital it state.s: ‘‘Ultimately I filed a com- 
plaint. The .same is this day compounded, 
i. e., a settlement is come to as follows.” 
Then follow elaborate provisions with regard 
to a privy and passage between the two 
houses without any reference whatever to 
any projection from the otta, and it is 
stated and also proved to the satisfaction 
of the lower Court that this document 
was prepared in duplicate, one counterpart 
being signed by each of the contesting 
parties. Therefore, we have a full and 
elaborate statement of the consideration 
for the withdrawal of the criminal proceed- 
ings. The plaint, however, is entirely 
silent as to all the considerations stated 
in Exhibit 44, and states that owing to 
an undertaking accepted by defendant 
No. 4 the complaint was withdrawn, the 
undertaking being with reference to the 
removal of the projecting part of the 
otta. It appears to me that in putting 
forward the case that the complaint was 
withdrawn in consideration of the compromise 
to remove the otta, the plaintiff is at- 
tempting to add a new term to the agree- 
ment, Exhibit 4 I-, which settled the terms 
of thfi compromise. The point appears to 
have escaped the notice of the lower 
Courts, and we have, therefore, now liad a 
prolonged argument on the part of the 
plaintifl^’s Pleader, and since the adjournment 
yesterday he has addressed us again upon 
the same point, but nothing that he has 
urged has in any way shaken my conviction 
that the alleged agreement sued upon is 
without consideration. 

In this view of the case, it is not 
necessary to consider another important 
and difficult question of law, which also 
appears to have escaped notice in the 
lower Courts, and that is whether an 
affirmative agreement to do certain work 
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can be enforced against the purchaser 
with notice of the agreement so as to 
justify a mandatory injunction calling 
upon him to do the work. It apparently 
could not be enforced in England upon 
the authority of Tulk v. Moxhay (1) and 
subsequent cases. Whether it could be 
enforced under section 40 of the Transfer 
of Property Act is a point which, in view 
of the failure of the plaintiff to prove 
consideration for the agreement set up, it 
is not necessary now to decide. I would, 
therefore, reverse the decree of the lower 
Appellate Court and dismiss the suit with 
costs throughout. 

Beaman, J.— I concur. This suit has 

been brought to enforce an obligation 

arising out of contract under section 40 

of the Transfer of Property Act. It is 

plain then that if we cannot look at the 

contract under section 92 of the Indian 

Evidence Act, it would not be open to us 

to give the plaintiff the relief he seeks. 

And the question which has to be answered 

is whether we are permitted by the terms 

of section 92 of the Indian Evidence Act, 

in the state of facts alleged in the 

pleadings and held proved by the Courts 

below, to look at the oral agreement upon 

which the plaintiff relies. 

Briefly his case is this, that owing to 

certain disputes between himself and 

defendants Nos. 1 and 2 he had instituted 

criminal proceedings, and those proceedings 

were compounded on certain terms arranged 

between himself and the said defendants 

Nos. 1 and 2 and set forth in great 

detail and with much care and elaboration 

in a written agreement, which is Exhibit 

44 in this case. Tl)at agreement contains no 

reference to tlie siibiect-niatter of this suit, 

and the plaintiff in bringing his suit has 

to rely upon an oral agreement, which 

we find in liis plaint is referable to 

the consideration expressed in, and 

presumably, therefore, exhausted by, the 

following terms of the writing Exliibit 

44. He seeks to evade this difficulty, yf/'v/, 

by saying that the oral agreement upon 

which lie relies does not fall within the 

general prohibition of the oper.ing part of 

n)(KS-Ks)i^|*l,ill.774aI |..77H; 1 Hall A Tu-. 10.^ 

]H L. J. Cli. s;j; ]y Jnr. (u. s.) Mk 12 L. T. pjp. 

41 K. U. II 1:5; 7vS II. i;. 
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the section. In my opinion it very clearly 
does. It cannot be anything less than an 
addition, and a very material addition, to 
the promises or undertakings exacted from 
defendants Nos. 1 and 2 in consideration of 
the plaintiff withdrawing his criminal pro- 
secution. That hardly admits of argu- 
ment. 

The plaintiff then fell back upon proviso 
2 to that section and contended that this 
was a separate oral agreement upon which 
the writing is silent and which is not 
inconsistent with its terms. But having 
regard to the fact that the plaintiff him- 
self refers its consideration to the consider- 
ation set forth ■ in the writing, it becomes 
perfectly evident that the oral agreement 
now relied upon must be inconsistent with 
the terms of the writing Exhibit 41, as 
that is to be regarded as a complete 
expression of the ccntract then entered 
into between the parties. It might be 
simply illustrated in this way, that a 
writing which shows that A bought from 
B an article X for a given sum of £ 10 

is inconsistent with the subsequent averment 

of A that he likewise bought from San 
article Y for the same consideration. For 
the effect of that would be that while the 
writing expresses that the article X was 
bought for £ 10, A now seeks to show 
that the price was less than £ 10 or that 

nothing at all was paid for Y. In the 

former case a separate oral agreement set 
up would clearly be inconsistent with the 
writing, and in tlie latter case it would 
leave the agreement sought to be enforced 
without any consideration at all. 

laMhj, I understand the plaintiff relies 
upon proviso 4, which permits any sub- 
sequent oral agreement which rescinds or 
modifies the writing to be proved But 
again it is the plaintiff’s own admission 
and it IS proved beyond doubt, that this 
was not a subsequent oral agreement, but 
was part of a single transaction to which 
expression was given in Exhibit 41. It must 
Iiave been arrived at before that writing 
«as drawn up. Tbe writing is not one of 
an informal or careless character in favour 
ot which any presumptions could be drawn 
>M order to make proviso 2 applicable, 
it appears to have been drawn under the 
careful .supervision of the legal advisers 
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of the parties. In these circamstances 1 
am of opinion that the order proposed by 
my Lord the Chief Justice is unquestionably 
right that we are precluded from locking 
at the oral agreement upon which the 
plaintiff relies by section 92 of the Evidence 
Act, and as a consequence his suit fails 
and must be dismissed with all costs. 

Decree reversed. 
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MADRAS HIGH COURT. 

First Civil Appeal No. 96 ok 1914. 

November 10, 1915. 

Present: — Mr. Justice Coutts Trotter and 
Mr. Justice Srinivasa Aiyangar. 

3ree Paja Dantaloortt PBDA VENKATA 
JAGANNADHA RAJU BAHADUR GARU 
AND ANOTHER— Plaintiffs Nos. 1 and 2 

— Appellants 

versus 

KARLAPATI RADHAKRISHNAIAH and 

ANOTHER— Defendants Nos. 1 and 2 — 

Respondents. 

Eegistration Act (XVI of 1908J, s. 17 (f) (2)— 
Agreement io execute a deed of release in favour of 
lessor collateral to the lease — Admissibility in evidence 
—Evidence Act (I of 1872;, 92—*‘Collaterar\ 
meaning of — Plaint not properly framed — Points at 
issue irell known to parties— Court, whether can grant 
relief. 

Where plaintiffs, in consideration of the defend- 
ants procuring them a loan, leased out to the 
defendants a considerable j)iece of property at a 
specially favourable rental, and the defendants, in 
their turn, executed on the same date a document 
whereby they agreed to surrender the property and 
execute a deed of release in favour of the lessors 
on the failure of the said consideration, and the 
loan not having been procured, the plaintiffs sued 
to compel defendants to execute a deed of release: 

Held, (1) that the document executed by the 
defendants, though forming a part of the larger 
transaction of which the lease formed another 
part, was wholly independent of the lease or of 
any of its tennsj [p. 943, col, 2.] 

Subramanian Chellinr v. Arunachnlam Chelliar, 25 
M. 60?; 29 I. A. 138; 12 M. L. J. 479; 6 C. W. N. S65; 
Be Lassalle v. Guildford, (1901) 2 K. B. 215; 70 L. J, 
K. B. 533; 84 L. T. 549; 49 W. R. 467; 17 T. L. R. r84, 
follow'ed. 

(2) that it was entirely collateral to the lease 
and was within the terms of sub-section (vj, clause 
(2), of section 17 of the Registration Act, and was, 
therefore, admissible in evidence without registration; 
[p. 943, col. 2.] 

(3) that being only collateral to the lease, it was 
outside the operation of section 92 of the Evidence 
Act, whether regarded as itself the contract eras 


evidence of an oral agreement to the same effect, 
[p. 914, col. 1.] 

One agreement is said to be “eollaterar* to anoth?r 
w'hen it subserves in some part the same purpose as 
the other, [p. 943, col. 2.] 

Where defendants are perfectly well aware of 
what is in issue between them and the plaintiffs, a 
Court 'will grant plaintiffs the relief to which they 
are in law entitled, even though the plaint does 
not properly frame the relief, [p. 944, col. 1.] 

Appeal again.st the decree of the Court 
of the Temporary Subordinate Judge of 
Bezwada, in Original Suit No. 18 of 1912. 

Messrs. P. Narayanamurthi and B. So- 
mayya, for the Appellants. 

Messrs. T, Rangachariar, Visvanafha Sas- 
tri, G. Krishnaswami Aiyar and K. Krish- 
naswamy Aiyangar, for the Respondents. 

JUDGMENT. 

Coutts Trotter, J. — This is an appeal 
by the plaintiffs from the judgment of the 
Subordinate Judge of Bezwada dismissing 
their suit and refusing them the reliefs 
they asked. The facts out of which the 
suit arose are these: T.he plaintiffs are the 
proprietors of an estate known as the 
Gundepalli Estatef, which was apparently of 
considerable exteht, and in the year 1911 
they were extremely hard pressed for money. 
Their lands were mortgaged to the extent 
of something like two lakhs and they were 
indebted to sundry personal creditors in 
sums which amounted more or less to 
another lakh; and they were naturally 
anxious to borrow money in order to dis* 
charge those liabilities and disencumber 
their lands. Sometime in the early part 
of 1911 they seem to have got in touch 
with the defendants who are sowcars in 
Madras. Various proposals were made, 
first by sale, and then by mortgage, for a 
comparatively modest loan of Rs. 15,000, 
and then as the negotiations developed, 
it became obvious that so modest a sum 
could afford no substantial relief to the 
embarrassments of the plaintiffs and there- 
upon a proposition was set on foot, of the 
defendants finding a lender of three lakhs 
of rupees for which the defendants were 
to receive a commission. The original figure 
seems to have been fixed at 4 per cent. 
The negotiations went on. The plaintiffs 
were continually pressing for news as to 
whether the loan had been arranged andtlie 
defendants were constantly holding out hopes 
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that a loan would very soon be arranged, 
and so matters went on until the 11th of 
September 1911. !„ that month the plaint- 
ms leased to the defendants a consider- 
able piece of property out of their kama^ 
tam lands at a rental of Rs. 500 per an- 
num. On the same date, according to the 
plaintiffs’ case, they were given by the de- 
fendants a document, which is Exhibit S 
in the case, of which the important clause 
is the last which is in these terms: -“if 
the said loan (that is, the loan of three 
lakhs to which I have alluded) could not 
be given to you for any reason, I shall 
have the said paffa and nuichiUka (that 
is, the lease of even date to which I have 
referred) cancelled and execute a deed of 
release in your favour.” That was signed 
by the 2nd defendant. It is not disputed 
that he had authority to bind his co-de- 
fendant. Now the plaintiffs’ case is this: 
that the lands comprised in the patta 
yielded a revenue very greatly in excess of 
the Rs. 500 rental, to be paid by the de- 
fendants, and tliat the difference between 
the rent they were paying and the realiz- 

able rent, which they put at Rs. 1,500 and 

which the learned Judge accepts as worth 
at least Rs. 1,200, was to be in lieu of 
the commission which would otherwise have 
been payable to the defendants on finding 
the desired lender. Now in fact the 

lender was never found. The defend 
ants suggested that one of them had 

a wealthy father-in-law who was on the 
verge of lending money. Whether that 
be so or not, it is impossible now to say. 
Having regard to the fact that hopes were 
held out to the plaintiffs, who, it is ob- 
vious from the correspondence, were very 
helpless and unbu.sinesslike people, that 
the loan would be given at a rate of not 
more than 4 percent, per annum, I think 
it extremely questionable whether the whole 
of the defemiants’ story as to the readi- 
ness of the father-in-law to come forward 
was not a mere bait to induce the plaint- 
ills to do that wliich they did. In fact, 
as I have .said, the loan was never made, 
so that the plaintiffs got nnthing and the* 
dpfemlants wei'p, of course, never in am .si- 
tion to earn tlieir comunVsi. n. The *cn-.e 
of the plaintiffs is hasul up.m Exhiln’t's. 
Ihey ask that, as the loan has never been 
granted to them, the Court should relieve 


them by ordering the defendants to carry 
out their covenant in Exhibit S and exe- 
cute a deed of cancellation of the lease 
and a deed of surrender to the plaintiffs. 
The defendants' case raises two issues, one 
of fact and one of law. The issue of fact is 
as to the genuineness of Exhibit S, which the 
defendants ask us to believe was a forgery. It 
is conceded, and we think it is manifest 
to the eye, that if the signature of Exhibit 

S is a forgery, it is an extremely good 
one, its likeness to the admitted signatures 
of the 2nd defendant is extremely striking .so 
much so that the learned Judge in stig- 
matising this document as a forgery does 
not suggest that the signature is forged, 
but make the suggestion, which, as far as 
I can see, was never suggested in the cross- 
examination and of which there is nothing 
even in outline in the evidenoe-in-chief for 
the defence, that it is not unlikely that 
the 2nd defendant may have given one of the 
witnesses for the plaintiffs a blank paper 
with his signature in connection with certain 
criminal proceedings that were then in 
the air. All lean say is that, thit seems 
to me a wholly gratuitous suggestion and 
one which a Court of Law aught not to 
indulge in ^ for the purpose of branding 
litigants with the inculpation of a crimi- 
nal forgery. The person upon whom this 
stigma is personally cast, the 5th witness 
for the plaintiffs, was never asked a single 

question about it in cross-examination, nor 
was any question put to the Ist plaint- 
iff who^ went into the box imputing com- 
plicity in any .such .scheme. I think that 
it would he acting contrary to judicial 
principle to hold Exhibit S on the materials 
before us to be a forged document. The 
probabilities .seem to me to be all against 
its being a forged document. If it were, 
then we must suppose that the plaintiffs 
handed over these valuable lands to the 
defendants without a farthing’s worth of 
security that they would get anything what- 
ever in return for them. It is quite true, 
ns Mr. Rangachari said, that they were in 
bnd grace. It is quite true that they were 
nn-lnisinesslike people; and it is quite possible 
ti‘nt the defendants were ready to take 
ntiy po.ssihle advantage of tl’em that they 
C'lild. Ihit at the .<;nme tin^e 1 cannot 
bring myself to believe that they went so 
lar as to give away the whole of the lands 
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that were the recompense of the defendants 

without a saving clause to ensure that 
they got something in return for what 
they gave. It is said that the letters 
contain no reference to this agreement 
Exhibit S either before or after the 
11th September. I have perused those 
letters, and it is quite true that they do 
not refer to this agreement. But they bear 
. the stamp of being written by men hard 
pressed for money solely anxious to beseech 
the defendants to try and get a loan and 
extricate them out of the mire into which 
they have fallen. I hold that Exhibit S 
was a genuine document and represented a 
genuine transaction. 

Then Mr. Rangachari says, even if it be 
so, it is in law void and of no effect, because 
he says the lease is a registered document 
and it cannot have its effect varied or 
altered by an unregistered document, which 
Exhibit S admittedly is; and he relies for 
that proposition upon various portions of 
section 17 of the Registration Act. He 
says that the effect of Exhibit S is to 
limit or extinguish a right; title or interest 
m. immoveable property of the value of 
Rs. 100, (that is, sub-section (b) of sec- 
tion 17). He further says that if it does 
not fall within that, it falls within sub- 
section vc) of the same section as being an 
instrument acknowledging the receipt of 
consideration on account of the declaration 
or extinction of such right or interest in 
immoveable property. The plaintiffs’ case 
is that the apt clause of the section is 
sub-section (r) of clause 2 of section 17, which 
exempts from the necessity of registration 
a document which does not itself create or 
extingui.sli any right, such as I have 
described, in immoveable property but merely 
creates a right to obtain another document 
which will, 'when executed create or extinguish 
such right. He also relies on .section 92 
of the Evidence Act, and .says that Exliibit 
S is a violation of the rule, there laid 
down, that the lease is a document which 
contains all the terms of the contract, and 
that Exhibit S falls within the mischief 
of that section, because it is called in 
evidence for the purpose of adding to or 
subtracting from, it does not matter which 
vay it is put, the term.s of the lea.se He 
cited a great many authorities to the 


effect that an unregistered document is 
not admissible in evidence, which qualifies 

the effect of a registered document or adds 

to or varies its terms. With that pro- 
position I am in complnte accord. The 
only point where I differ is, that Ido 
not think that any of these cases apply, 
because I do not think the pre.sent case 
can properly be put in any way as a 
violation of the principle laid down either 
m the Registration Act or section 92 of 
the Evidence Act In my opinion Exhibit S, 
though no doubt in the widest sense 
part of the same transaction as the lease, and 
indeed the word that I am going to apply 

implies in itself that 
It subserves in some part the same 
purpose, though, as I say, it forms a part 
of the larger transaction of which the 
lease forma another part, is, in my opinion, 
wholly independent of the lease or of any 
of its terms. For that view of the docu- 
ment, I rely upon two decisions, one a 
decision of the Privy Council, Subramaman 
Uiethur Arunachalam CheHiar (*), and 
the other the well-known ca.se of De Lassalle 
V. Guildford (2). Mr. Rangachariar pointed 
out that De Lassalle v. Guildford (2) was 
not a suit for specific performance but an 
action sounding in damages for breach of 
contract. That seems to me in no way 
to detract from its authority as to when in 
contemplation of Jaw, one document will 
be held to be a variance or derogation of 

another, and when it will be held to be 

embodying a collateral and distinct agree- 

nieiit. In my judgment Exhibit S is 
entirely collateral to the lea.se and was 
a document within the very terms of 
sub-section (r), clause (2), of section 17 of 
the Registration Act, namely, a document 
which does not itself create or extinguish 
a right in immoveable property, but a 
document which give.s the right to obtain 
another document which, and which only 

of lixhibit S are examined, fliey seem to 
me quite incapable of any otlier con- 
struction. The wordcS'used are: “l shall have 
tlie said patta and muchilika cancelled 
and execute a deed of relea.se in your 

^ (n_2.5 Jt. 603; 29 I. A. I3«; 12 M, L. ,T. 479; 6 C. W. 

_ 12) iinoi) 2 K. B- 21.i; 70 L. . 1 . K. B. 533- 84 L T 
549; 49 ff, E, 407; 17 T, L. E. 384. 
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favour.” That is tho only operative portion 
of the document and how anybody can 
contend that the moment it was- found that 
the loan could not be given, these documents 
became ipso facto void and of no effect 
I cannot conceive. If they were void and 
of no effect, there was not the slightest 
reason for the patla and muchilika being 
cancelled by the defendants, and still less 
is there any need for a deed of release 
in favour of the plaintiffs. In my opinion 
thi.s contention of the respondents is quite 
untenable, and I, therefore, hold that 
Exhibit S is not a document requiring 
registration, and since it is only collateral 
to the lease, 1 think it is outside the 
operation of section 92 of the Evidence Act, 
whether it be regarded as itself the contract, 
or as evidence of an oral agreement to the 
same effect. 

Tlie result is that Exhibit S being an 
enforceable contract, the plaintiffs are 
entitled to the relief claimed. It is said 
that the plaint does not properly frame 
the relief to which the plaintiffs, on the 
construction this Court has adopted, are in 
law entitled. I think that is very likely 
right. I think the exactly appropriate 
relief was not asked for, although tlie 
second head of the relief claimed comes very 
near it inasmuch as the plaintiffs ask for 
cancellation of the patta and delivery 
of it to them. That is at any rate an 
appropriate statement of a portion of the 
relief they are entitled to. But even if 
I thought that the plaint wlinlly failed to 
ask in apt terras of art that which the 
plaintiffs are entitled to, that would not 
be tlie slightest obstacle to doing them 
justice in this case, because it is perfectly 
obvious that the defendants knew absolutely 
clearly what it was that was in issue 
between them and the plaintiffs, and what 
the plaintiffs wanted; and the precise way in 
which it is framed is after all a mere 
question of words. 

The result will lie that the judgment 
of the lower Court will he reversed and 
the defendants will be ordered to cancel and 
deliver up the paffo and mi(chiJika and 
to execute a deed of i-elease in favour of 
t).e plaintiffs. But they cannot, of course, 
obtain specitic relief without nutting the 
other parties in tfie position they were 
in before the transii.-tion in (itiestion. The 


evidence of the defendants is that, at the 
request of the plaintiffs, they paid them 
two years’ rent, namely, Ra. 1,000 in 
advance, mid they got a receipt for 
the Rs. IjOCO. The plaintiffs do not attempt 
to deny that they gave the receipt. They 
admit they gave the receipt, but they ask 
us to believe that they gave that receipt 
without getting the money. We do not 
accept that story. Whether it is true or 
not it is impossible to determine; but if 
parties choose to execute formal documents 
acknowledging receipt of moneys which 
they have not received they have only 
themselves to thank if a Court of Justice 
binds them to their written word. There- 
fore, the relief granted to the plaintiffs 
will be conditional on their refunding to the 
defendants the sum of Rs. 1,000 with 
interest at 6 per cent, per annum from the 
4th October 1911 till payment. The appeal 
is allowed with costs throughout. 

Srinivasa Aiyangar, J.— I agree. I desire 
to add only this. I doubt whether section 92 
of the Evidence Act can have any application 
to this document, Exhibit S. Exhibit S, 
as I read it, is an agreement in writing. The 
plaintiffs do not desire to let in evidence of any 
oral agreement, because I think Exhibit S 
is an agreement in writing and not merely 
a memorandum of a previously concluded 
oral agreement. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revi^^ion Petitions Nos. 1013 and 1014 

OF 1914. 

November 11, 1915. 

FiCM-nt-.—lh. Justice Kumara.swami Sastri 

PRAJiHALA NARASIMHASOMA- 
YAJULU GARU — Plaintiff — 
CorNTKR.PETiTioNER— P etitioner in both 

versifs 

In C. R. P. No. 1013 of 1914 
MUTTURY SOMAPPA-Plaintiff- 
Petitiuner— Respondent 
In C. R. P. No. 1014 of 1914 
KOLLURY LAKSHMINARAYANA^ 
Plaintiff-Petitioner— Respondent. 

CiiJe (Act r (/llCfA 
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MURUDHAH V, DEWAN GRAND. 

XXXVIItf r, \0'‘8>de of TMrtgnged jn'operty^Suh* 
sequent attachment of side-proceeds by puisne mart- 
effect of — Attackme7it before judgment by simple 
creditor — No application for execution prior to 
fcalisation— Simple creditor, whether entitled to rateable 
. distribution. 

A puisne mortgaj^ee does not lose bis rights under 
the mortgage simply by attaching the sale-proceeds 
in Court after the sale of the mortgaged property at 
the instance of a prior mortgagee. 

An attachment before judgment cannot by itself 
give a simple creditor priority over a mortgagee, nor 
can the former come in for a rateable distribution 
under section 73 of the Code of Civil Procedure, when 
not only is there no application by him for execution 

of the decree but the money is realized before attach- 
ment. 

AmnachelUtm Chettiar v. Haji Sheik Meera Roicihcr, 
7 Ind. Cas. 856; 8 M. L. T. 226; 34 M. 25; 
(1910) M. W. N. 688; Srinivasa Ayyangar v. Seetha- 
ramayyar, 19 M. 72; 5 M. L. J. 151, followed. 

Petitions, under section 25 of Act IX 
of 1887, praying the High Court to revise 
the orders of the Court of the Principal 
District Mnnsif of Peddapup, in Civil 
Miscellaneous Petitions Nos. 778 and 778 of 
1914, in Small Cause Suits Nos. 926 and 9i7 
of 1913, respectively. 

Mr, P. Sotnasundaram, for the Petitioner. 

Mr. M, Patanjali Sastri^ for Mr. P. 
Narayanamurthi, for the Respondent.s. 

JUDGMENT. — The District Munsif was 

clearly wrong in thinking that the petitioner 

lost his rights as mortgagee simply because 

he attached the surplus sale-proceeds. 
He is the puisne mortgagee and has a 
charge over the surplus sale-proceeds in 
Court after the property was sold at the 
instance of the prior mortgagee. The 
proper course was pursued by him when 
he applied for payment. 

The attachment before judgment made 
at the instance of the counter-petitioner 
will not affect the petitioner’s rights; 
Order XXXYIII, rule 10, of the Code of 
Civil Procedure is clear. 

It is also difficult to see how the attaching 
creditor is entitled to rateable distribution^ 
as not only was there no application for 
execution made by him cf the decree, but 
the money was realised before he attached 
the property: Arunnchelhm Chdtiar v. Haji 
Sheik Meera Jfnwther (I) and Srinivasa 
Ayyangar v. Seetliaramayyar (2). 

fl) 7 Ind. Cas 856; 34 M. 25; 8 M. h. T ‘>26- 
(1910) M. W. N. 6«8. 

(2) 19 M. 72;5M.L. J.151. 

60 


It is argued by the counter-petitioner’s 
Vakil that the order for payment was 
obtained by the petitioner by fraud and 
that apart from any other consideration 
the Judge had power to vacate the order. 
1 can find nothing in the record to show 
that the petitioner or his Vakil were 
guilty of any fraud or were responsible for 
the entry as to notice to attaching creditors 
made by the execution clerk. As the 
attaching creditors had absolutely no right 
to the money which in law was clearly 
payable to the petitioner as puisne mortgage^, 
it is difficult to Pee w'liat motive the 
petitioner and his Vakil had to perpetrate 
any fraud. Pi-obably the execurion clerk 
thought that ir was his duty to have 
brought the fact of attachment to the notice 
of the Court and tried to cover up his 
negligence. 

1 set aside the order of the District Munsif 
with costs throughout. The civil miscel- 
laneous petitions in the lower Court will be 
dismissed. 

Petitions alloiveil; Order set aside. 


ALLAHABAD HIGH COURT. 

Fiusr Civil Aim’Kal No. 17 S of 
J aim iry 2 t, 1916 . 

PresentiS'u' Henry RicharJs, Kr., Cliief 
Justice, and Mr. Justice RaHque. 

MURLluHAR a.nd uTiircs— DiiFEXDiXTs — 

Appell^M’.s 

versus 

DEWAN CHAND and others— Plaintifp-s 

— HesI'ON DENTS. 

Will, Of -Trust, 

A Will exccute<l by a Hinilti in fai'oiir of liis two 
uepliews contained the following provijjions: 

‘‘In the other dwelling iioiiso consisting of ihcco 
sections of tlmk-iixhnirn iiiclmling the staircase 
both the executes nfore.siid ^ll■)a]d reside, put 
up pilgrims and atrend o-i tli'iu juinth,'’ and 
from Ihe income rheivof to dully p’rfonil the' usual 
worship of th- guls H urlidhar.' It ij llaj jsliwari and 
Mahadeo and tlio worslii|)oii d.isant I'ancltnii, etc., 
and 10 look a ter its ivp.iirs. After rliisi.s djno b uli 
the executors should make a receipt and disburse- 
mmt a x'o.int of ih- im-o'iio auti'nillc and after 
d 'ducting the abov e\-pe:i.<es should divid,- t!io 

profits between tlieui iji half and half Xonj of rlie 

executors shall in any way be entitled to trun.sfer 
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mortgage or sell this honso and if they do so it 
will be utterly null and void*’; 

HeM, that the Will created a trust in favour of 
the two nephews and did not confer an absolute 
interest upon them. [p. 946, col. 2.] 

First appeal from the decision of the Ad- 
ditional Mibordinate Judge, Benares, dated 
the 26th March 1914. 

Dr. 8. N. Sen, for the Appellants. 

Mr. B. E. O'Gonor (with him Mr. Harendra 
Krishna ^^^^kerji), for the Respondents. 


tl9M 


JUD(tMENT.— T his appeal arises out of a 
suit in which the plaintiffs sought a declara- 
tion that a certain house was the property of 
defendant No. 3 and was liable to be sold in 
execution of the decree against him. It ap- 
pears that at one time the house belonged to 
a man called Krishna Aiyar, a Brahman 
Madrasee. He made a Will dated the 7th 
of September 1886, in which he dealt with a 
considerable amount of property. The Will 
recited that he had two nephews Granpati 
and Subrai. His Will provided that after 
his death Subrai should be the absolute owner 
of one of two houses he mentioned in his 
Will. The Will then proceeds: “in the 
other dwelling house consisting of three 
.sections of thakurdwara including staircase 
both the executors aforesaid should re- 
side, put up pilgrims and attend on them 
jointly and from the income thereof to daily 
perform the usual worship of the gods 
Murlidhar, Raj Rajeshri and iMahadeo and the 
worship on Basant Banchmi, Ram Natmi, 
Janam Ashtami, Nauratra, Shivaratri, Dhanur- 
mas, and Saun festivals and to look after its 
repairs. After this is done both the executors 
should make a receipt and disbursement ac- 
count of the income annually and after de- 
ducting the above expenses should divide the 
profits between them in half and iialf and 
should grant receipts and acquittances as 

between themselves None of the 

executors shall in any way be entitled to 
transfer, mortgage or sell this house, and if 

they do so it will be utterly nuU and void. 

In this connection the members (tf my cum- 
munity and everybody shall W- entith-d. 
whenever they come to know that either of 
these persons or their heirs have in any wny 

sold the said house, to make an ai.plieation 
immediately ami gH the transfer set asl.h* ' 
The house with which tl.e pivn-nt suit is 

conversant is this last mentioned house The 

lower Court has held that the defendants, or 


the persons who represent the original de^ 
visees, hold the house subject to a charge for 
the worship of the god.s and the observance 
of the religious festivals and has so far dec- 
reed the claim, holding that the house can be 
sold subject to the charge. The defendant^ 
appeal. The case really turns upon the view 
we shall lake as to the true construction of 
the Will we have mentioned. It will be 
seen at once that he draws a sharp contrast 
between the two houses. One he leaves 
absolutely to Subrai. He places no restric- 
tion on Subrai dealing with the house left'to 
him as he sho'uld think fit. Idols of the 
various deities had been set up in different 
parts of the second house. It is absolutely 
clear that if a Muhammadan or a Christian 
or even a Hindu other than a Brahman be- 
came the purchaser of this house, such pur- 
chaser could not possibly carry out the 
provisions of the .Will. The chief profits 
that would arise to the nephews of the testa- 
tor and their descendants would probably be 
the gifts which would be made by the 
pilgrims. In other words, the nephews would 
profit by the opportunity of getting offerings 
from the pilgrims. These offerings would, of 
course, be personal to themselves. In our 
opinion the Will created a trust. The only 
beneficial interest given under the Will to the 
nephews was the right to take the surplus 
profits, if any, after the worship had been 

performed and the festivals duly observed. We 
have no reason for holding, under the circum- 
stances of the present case, that the bequest 
was merely colourable and that the intention 
of the testator was in reality to confer an 
absolute interest free from any trust upon his 
nephews, borne point has been made with the 
Court below upon the dealings with the pro- 
perty by the two nephews. In our opinion 
such dealings can in no way affect the ques- 
tion which we have to decide, namely, as to 
whether the nephews took the house as a 
trust or for their own benefit. The facts of the 
present case closely resemble the facts in 
the case of Bt^node Behari MnUick v. Sita 
Ram Niu'k Dnii Kalia(') and in the case 
of i'ehunrain Bose v Comulmonee 

I h \\eallt w ihe appeal set aside 
thedm-reenf the Cmirt heimv and dismiss 


(I) I In.l.Ciis, iti'-jO A. L. J. 444. 
::0 W. i;. 39. 
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the plaintiffs’ suit with costs in both Courts 

including in this Court-fees on the higher 
scale. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 573 of 1914. 
December 22, 19 5. 

pTesent', — Mr. Justice Coutts Trotter and 

Mr. Justice Moore. 

KUPPARAZU VENKATASQBBIAH and 

ANOTHER— Defendants Nos. 1 and 2 

— Appell.-nts . 

I ersu.< 

MURUGULA SHAIK SILAR SAHIB - 
Plaintiff - Respondent. 

Inam— Grcnt conditioned on pevfonnance of certain 
duties by inamdars — Oranty whether constitutes public 
trusf^lease by certain inamdars of property, 
whether void as a whole. 

An inam granted to several people on condition 
of their performing certain duties for the benefit 

of the public does not create a public charity, 
[p. 947, col. 2.] ^ ^ 

Sriranga Chariar v. Pranatharthihara Chariar, 30 

Cw. 74; 2 L. \V.632; (1916) M. W. N. 531; 18 
M. L. T. 122, followed. 

Where, therefore, an inam was gi-anted to the 
plaintiff and several others on condition of their 
providing water for the use of travellers passi'’g 
through that place and certain of the inamdars 
leased the whole of tlie lands without the con- 
sent or knowledge of the plaintiff who sued for a 
declaration that the lease as a whole was void and 
that he along with such inamdars who were not 

parties to the lease was entitled to possession of the 
property; 

Held, that the lease was not void as a whole, but 
it was not binding on the plaintiff’s own share of 
the lands, [p. 947, col. 2,] 

Second appeal against the decree of 
the Court of the Temporary Subordinate 
Judge of Nellore, in Appeal Suit No. 6 
of^ 1913, preferred against that of the 
District Munsif nf Kanigiri, in Original 

.Suit No.airiof 1911. 

Mr, T. Prahdsaniy for the Appellants. 

Mr. E. Rajagopala Aiyar, for Mr. T, V. 
Yenkatarama Aiya’’, for the Respondent. 

JUDGMENT. 

Coutts Tkotter, J.~The plaintiff in this 
case was an inamdar entitled to a .share in 
certain lands in Kandulcur. The inn.n was 
granted to the plaintiff and several others 
ou condition of their providing water for 


the nse of travellers passing through that 
place. Certain of the inamdars, neither the 
whole nor apparently the majority, have 
purported to lease the whole of the inam 
lands for 40 years to 1st defendant, but • 
they neither obtained the consent of the 
plaintiff nor is it shown that he knew of 
or assented to it subsequently. The first 
Court gave him a relief to this extent; 
it declared the lease which the defendants 
had executed not to be binding on the 
plaintiff’s own share of the lands. But 
the plaintiff was not .satisfied with that 

and proceeded to claim that he was entitled 

to a decree declarin? the lease to be 
absolutely void as i whole and further 
declaring that in com quence he, along with 
such other inamdars as had not been the 
parties to the lease, was entitled to 
possession of the property. He endeavours 
to support this claim by contending that 
the inam grant in this case created a public 
charity and that the inamdars ought to 
be supposed to be the trustees administer, 
ing that public charity. I suppose it will 
follow from that that tlie land will be in- 
alienable; at any rate it is quite clear that 
an unauthorized lease of a land devoted 
to a public charity would not pa,ss any 
portion of the land at all. Speaking for 
myself I regard the suggestion of a public 
trust in this ease as extravagant, and it 
seems to me to be mi ordinary case of an 
ordinary service inam with certain duties 
attaching to the holders of the 
which duties no doubt in this case tend 
to the benefit of the general public, just 
as the duties of an archaka of a temple 
tend to the benefit of any of the public 
who may frequent the temple. It has been 
clearly held in this Court in Sriranga Ohoriar 
V. Pranatharthihara Chariar (1< that an 
inam granted to temple archakas on condi- 
tion of their performing their temple duties 
is not a religious trust for public purposes 

at all. So here we are of opinion that 
although the land no doubt was resumable 
if the servlce.s were not performed and 
although the services miy be of benefit to 
the public, that dies not make the grant 
a grant forch.iritahi e u^es. [ >im. therefore, 
of opinion that cne Subordinite Judge was 


(0 30 Infi. Cas. 74; IS M. T. 132; 2 h. W. 632- 
(1915)M. W^.N. 531. 
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wrong in making the order he did and 
the relief granted to the plaintiff mast 
be conhned to the relief given in the 
Court of first instance, and the appeal 
must be allowed to this extent with costs 
here and in the lower Appellate Court, 
The plaintiff will, of course, be entitled 
to retain the costs allowed to him by 
the first Court. 

Moore, J. — I agree. 

Appeal partly allowed. 


BOMBAY HIGH COURT. 

Orioinal Civil Suit No. 1251 of 1914. 

July 2, 1915. 

Presmt: — Mr. Justice Beaman. 

MUKANCHAND RAJARAM BALIA— 

Plaintiff 

I 

vcysHS 

NIHALCHAND GURMUKHRAI- 

DlFFNPANT. 

Contract Act (IX of \ST*J,s. 41 -Bomhnij Cotton 
Trade Amciafion Rnhs, rr. lA, i7 — r to 
tender goodn bejove specified time— Giving Railu-atj rc^ 
ceipt, effect of. 

Undora contract governed by the Itulcs nf the 
Bombay Cotton Trade Assodatuni llie vendor is 
bound to tender a delivery order baeked by tlie goods 
before 1 r. m. of due date. fp. 948, col. ?.] 

The pmcticc of giving Railway receipfs instead of 
delivery orders is adopted merely in order to secure 
the advance payment of 90 per cent, of the price, 
and is not understood in the trade to absolve the 
vendor from any of his obligations as laid down in 
rules 15 and 17. [p. 9.)1. col. 1.] 

The framers of the rule 17 meaTit the word 
“tender” to have its full Icgjil coimotatioii. [p. Ool, 
col. 2 ] 

White the vendor has not tendered the goods 
before the specified time, he fails, under section ,17 
of the Contract Act, to perform his part of the 
contract and tlnis precludes himself fnun 
approaching flic Court ns a itlaintill' in a .'cuit for 
damages on the contract, [p. 951, col. 2 .i 

Me.s.srs. ITut/m and for the 

Plaintiff. 

Messrs. Setuhad and Desai, for the 
Defendant. 

JUDGMENT. — This case lias been bronpht, 
as Counsel stated, by way of a test ca.se. 
The point upon t\]iic]i J nndei.-fud at 
first that it wi\s meant to be a le.st ca-e 
was, wlietlifcr file contiact between tbe 


parties was to be read as containing a clause 
precluding either of them from cancelling 
the contract in any event, and, if so, 
whether that was a good agreement. As 
the case developed it appeared as though 
the decision of the Court were required 
upon another point, namely, whether the 
plaintiff by giving the railway receipt on 
the 19th of March 1914 had thereby 
complied with the condition of the contract 
made between the parties requiring tender 
by the vendor. The contract is a cotton 
contract entered into on the 25th of 
January 1914 for the purchase by the 
defendant from tbe plaintiff of 200 bales 
of cotton — March delivery— between the 
15th and 25th, and expressed to be in 
all details governed by the Rules of the 
Bombay Cotton Trade Association, subject 
only to this exception that in no circumstances 
was the contract to be cancelled. 1 have 
no doubt whatever, notwithstanding tlie 
fact that for want of punctuation a 
different construction has been sought to 
be placed by the defendant upon the 

terra, that the contract was meant and was 
expressed to be irrevocable, A very cursory 
study of the Rules of the Bombay Cotton 
Trade Association will show why a term 
of this sort is introduced into alrnn.-st all 
cotton contra^'ts between reputable dealers. 
If we turn to rule 17 uf the Rules of 

the Bombay Cotton Trade Assreiatinn, we 
shall find that under a contract nf this 
kind tlie vendor is bound to tender a 
delivery order backed by the goods before 
1 P. M. of due date. That will be on this 
occasion before 1 p. m. of the 25th of 
March 19 4. In the event of his failure 
to do .so, the buyer has three courses 

open tc him: (1) to cancel the contract- 
-2) to buy at .seller's risk, and (8) to 
close at the ror.m-rate of the day. The 
first of tli^se three courses, if left open 
would practically put a stop to all 
cotton business in Bombiy. That is the 
reas-n wl:y all these contracts will be 
found, 1 believe, certainly the English 
contracts, to have a clause similar to the 
danse in this contract stipulating that in 
no circumstances is the contract to he 

cancelled. What, then, is the result if 
the .seller does not tender a delivery order 
tor the goods in due couise P The buyer 
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may buy at seller’s risk paying the 
difference if the market has fallen, or he 
may clioose simply to close the contract 
without taking the goods by paying 
differences. If the seller refuses or negligently 
omits to tender, it is obvious that in a 
falling market the buyer stands in no need 
of any remedy whatever. The provisions 
of rule 17, which have the appearance of 
being optional, must, therefore, be understood, 
if business is to go on at all, as being 
imperative upon the other party to the 
contract. Very unfortunately, expert 
evidence which might have been available 
to the Court on the custom of the trade, 
particularly with reference to the substitution 
of railway receipts for delivery orders, was 
objected to by the defendant; and consequently 
I have not that material on the record 
which would enable me to give chapter 
and verse upon the highest authority for 
the proposition I am now stating as being 
a proposition generally true, applicable to 
and governing the cotton trade in this 
city. There can, 1 apprehend, be absolutely 
no doubt that between large firms 

thousands of deals are entered into under 
the Rules of the Bombay Cotton Trade 
Association, every contract including a 
term that the contract shall not be 
cancelled in any circumstances; and that 
the parties thereto settle under rule 17 in 
the manner 1 have described; that is to 
say, it would be the understanding between 
honest dealers that the party against whom 
the market had turned would, whether 
•delivery were tendered or not, conclude 
the contract in the manner made optional 
to him by rule 17. He could not cancel 
the contract but he would be obliged, if 
he were an honest dealer, either to buy 
at the risk of his vendor and send him a 
difference note, stating the rates at which 
he bought and at which he had agreed 
to buy from the vendor, and pay the 
difference; or he would adopt the simpler 
course of merely invoicing the goods back 
to the vendor at the market rate of the 
day, again paying the difference. It is 
perfectly clear that if the contracts were 
allowed to be cancelled merely for non-tender 
of goods or delivery order, as is actually 
provided for in rule 17, a great part of 
the cotton business done on a large scale 



by the principal firms here would be 
paralysed. On the other hand, it is equally 
clear that the insertion of such a clause 
in the contracts indicates that they are 
essentially what the Courts would call 
wagering contracts, and, therefore, there 
might be some difficulty in enforcing them 
in a Court of Law. Doubtless, it is also 
for this reason that so little stress is laid 
upon the tender of the delivery order; 
for the non-tender of the delivery order, 
for all the purposes which the framers of 
the Rules had in view, could make no 
substantial difference to the losses or gains 
of the parties, once they had contracted 
themselves out of the liberty allowed to 
the party not in breach to cancel the 
contract. So that I do not doubt that in 
practice very little importance i.s attached 
to the actual tender of delivery orders or 
of goods where the contracts have been made 
rather for cover than with the object of 
actually obtaining goods, it being then the 
well-understood practice of the market that 
the loser on such contracts will follow out 
the intentions of the framers of the Rules, 
whether delivery was tendered or not, by 
adopting one or other of the two courses 
laid down in rule 17. The first course, 
viz.y tlie cancellation of the contract, must, 
I repeat, be kept out. of view altogether. 

Now, in a case like the present, the 
defendant is “ bulling” the market, and 
accordingly on the settling day, the fall 
having been very heavy, stands to lose a 
consideiable sum to the plaintiff. The 
plaintiff has goods in his po.sse.ssion and 
nothing could have been easier for him 
than to tender a delivery order backed by 
goods to the buyer. And what was puzzl- 
ing me throughout the earlier part of the 
case was how a business man could be so 
utterly foolish as to' neglect a natural 
precaution of that kind, which would have 
protected him against all the legal ditficul- 
ties that have proved so insurmountable 
here. It was only when I came to read 

rule 17 much more carefully that I reaksed 

that between honest dealers the tender or 
uon-tender of delivery really made no 
difference whatever. If the other party to 
the contract, whether delivery was tendered 
or not, is equally bound, as though upon 
a breach, to carry out the contract in one 
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or two ways I have mentioned and is 
prohibited from cancelling it, it becomes 
it once clear that nothing really tarns 
upon the tender. Let ns suppose that the 
buyer in a falling market really desired to 
get the goods he had bought. He cannot 
seriously pretend that he is damnihed in 

plaintiff not tendering. 
-^1 he has to do is to buy the goods in 
the market where he would get them at 
a much lower rate than that he was to 
pay the plaintiff. It is obviously, therefore, 
fallacious and hypocritical on the part of 
the defendant here to pretend that there 
has been a .substantial breach of the 
contract on the plaintiff’s part. Technically, 
no doubt, there has been, and that is the* 
plaintiff’s great misfortune. As the defend- 
ant had settled honestly in respect of half 
of the contract, the plaintiff might very 
reasonably have anticipated that he was 
an honest man who would settle up in 
respect of the other half. I cannot find 
that any tender was made of the 100 
bales for which the defendant has paid 
differences, virtually invoicing them back 
to the plaintiff at the difference between 
the purchase rate and the rate of the day; 
and that is, of course, what he ought to 
have done in respect of the 100 bales now 
in dispute, and would have done if he 
had been acting in the spirit as well as 
the letter of the Rules of the Bombay 
Cotton Trade Association. ¥ot what appear- 
ed to me little short of insanity in a 
business man, namely, after having goods 
in his hands which he only bad to tender 
in order to ensure great pecuniary gain 
he should not liave made such a tender 
becomes perfectly intelligible as soon as one’ 
realises that non-delivery never involves 
the cancellation of the contract and really 
leaves the parties practically where they 
were for settlement at the rate of the day 
on the day fixed for the performance of 
the contract. That too explains the class 
of cases upon which a reference was made 
by Mr Hart, when Chief Judge of the 
omall Causes Court here, to Sir Charles 

Sargent and Farran, J.rsee VaninaUlIanjocui.l 

V. larachand Gaiicshamdas (t). Cnfor- 
tunately, however, this practice does not 


iim 


(1) ) Chiay ami Colledm of 

Ut the Bombay Small Caii.c Court, p. 


take into account the provisions of section 
47 of the Indian Contract Act. And the 
answer given to the reference made by 
Mr. Hart establishes the simple proposition 
that any party shown to be in breach 
cannot approach the Court as a plaintiff 
in a suit for damages on the contract 
That is the unfortunate position of the* 
plaintiff here. Technically he is undoubtedly 
in breach inasmuch as he did not go through 
the form of tendering the delivery order 
backed by the goods to the defendant at 
his place of business at Kalbadevi before 
1 P. M. of the 25th of March. Doubtless 
realising the difficulty thus placed in hi^ 
way, the plaintiff sought to overcome it 
by pleading that he had given the defend- 
ant the Railway receipt for 100 bales of 
cotton on the 19th of March 1914, He 
contended that giving a Railway receipt 
was tantamount to giving possession of the 
pods, and that, inasmuch as the defendant 
had accepted the Railway receipt and did 
not notify the plaintiff that the goods had 
not come to hand before due date, he was 
estpped from pleading that the plaintiff 
had not made a sufficient tender under 
rule 17. That contention, I am afraid 
capot be sustained. In dealing with Ben’ 
gal cotton (and the contract here is fop 
Bengal cotton), no doubt if evidence had 
been called, it would have been found 
that there is a custom peculiar to this 
branch of the trade and that that custom 
gives more importance to Railway receipts 
than could be given under a contract 
in common form such as I have to con. 
sider. In every contract intended to 
be governed by that custom of the trade 

I understand that the letters “R. T.” (Railway 

Terms) onght to be inserted. If I fonpd 

those terms in this contract, then it would 

have been open to the Court to invite the 
opinion of persons conversant with the 
trade to e.xplain what the meaning of the 

terms was. But there is nothing in this 
contract, apart from the quality of the 
goods, to suggest that it differs in any 
respect from any other contracts made 
under the Rules of the Bombay Cotton 
Irade Association. Now, doubtless a person 
givuis a llailway receipt for goods which 
lie IS bound to deliver before doe date 
ordinarily doe.s so with the object of making 
a partial realisation of the price. It is in 
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evidence here, though the evidence is not 
so clear as could be wished, that the party 
tendering the Railway receipt ordinarily 
expects 90 per cent, rash in advance. But 
it would still lie on the person bound to 
make a tender under rule 17 to satisfy 
himself that the goodscovered by the Railway 
receipt had actually arrived iii time. No 
obligation of that sort appears to be cast 
upon the takers of the Railway receipt who 
thereon advance 9J per cent, of the invoice 
value of the goods. I suppose this practice 
of giving Railway receipts instead of delivery 
orders is adopted merely in order to secure 
the advance payment of 90 per cent, of the 
price, and is not understood in the trade 
to absolve the vendor from any of his 
obligations as laid down in rules 15 and 
17. As to that I entertain no doubt whatever, 
It could not, I think, be otherwise. On a 
first view, it may seem hard upon a vendor 
who has given a Railway receipt for the goods 
which, in ordinary course, should arrive 
long before due date, that his vendee should 
hold the Railway receipt and not inform 
him that the goods had not arrived, so that 
he might, in the belief that they had, neglect 
to tender the delivery order backed by the 
goods before 1 p. m. on due date. I 
am assuming here that the defendant did 
not inform the plaintiff that the goods 
covered by the Railway receipt had not 
■arrived. That is putting the position at 
the very highest in favour of the plaintiff. 
But even so, having regard to the practice 
of advancing 90 per cent, on the Railway 
receipt, I should still be of opinion that 
it was the plaintiff’s duty to satisfy him- 
self that the goods covered by the receipt 
had actually arrived before due date, and 
that if he failed to do so he would not 
he absolved from the obligation of tender- 
ing the delivery order backed by the goods 
according to his contract. 

This being my view of the legal relations 
existing between the parties, the case appears 
to be one in the eye of the law of extreme 
simplicity falling within section 47 of the 
Indian Contract Act. Under that section, there 
was a specified time before which the plaint- 
iff agreed to tender the goods sold. When 
I first read rule 17 I thought perhaps that 
the word tender’ had been loosely used 
by the framers of those Rules without the 


intention of giving it its ordinary sense 
or making it mean more than the wider word 
give.’ If the word had been *give’ instead 
of tender,’ then, no doubt, it would have 
been an open question whether in the facts 
disclosed here it was for the defendant 
to ask for the goods or for the plaintiff 
to offer them. On a re-consideration of 
the rule, however, I can entertain no doubt 
but that the framers meant the word 
tender’ to have its full legal connotation; 
for if he wishes to be on the safe side, 
the vendor is bound to tender without any 
demand being made by the purchaser; 
and if he fails to do so, although should 
he be dealing with an honest buyer he 
is in no danger of incurring any loss, 
yet if he in dealing with a dishonest 

buyer, as in the present case, he clearly 
precludes himself from having any access 
to the Court? of law. He cannot come 
here and complain that he has been 
damnified by the breach of the contract 
made between him and the defendant 
when on his own admission it is he who has 
first broken the ' contract, I have already 
explained that this is technical rather than 
substantial; and, according to what I believe 
to be the universal understanding of the 
market, the plaintiff, in a case like this, 
would have committed no fault whatever 
and all the dishonesty would have been 
on the side of the defendant. But the 
law, in its extreme zeal to suppress 
gambling transactions and in its jealous 
desire to preserve public morality, always 
succeeds, in my opinion, in ultimately 
making itself the instrument of injustice 
and the protector of the dishonest against 
the honest gambler. Considering that in 
all mercantile operations on a large scale 
there must evidently be a considerable 
element of what the law calls wagering, 
we find in an instructive case of this kind 
how hardly the legal doctrine of wagering 
may often press against the innocent and 
shield the guilty. It cannot be doubted 
that but for the apprehension of those whose 
transactions must occasionally bring them 
very close to the domain of wagering 
and yet who are in every sense per- 
fectly honest dealers, the Rules of this 
Association would have been worded in a 
much more simple, direct and satisfactory 
manner. 
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?hTcar«nH defendant (1st respondent) on the cto 

that tJift ««« t -• _ , 


n’ «oc« jVi real merits 

II irr* 

I shall inJ • ‘''® "f “'6 plaintiff, 

-It." •“ 

Suil dismissed. 


JIADRAS HIGH COURT. 

Appeal agaIaVst Appellate Ouoer No b 2 

OF 1914. 

January 11, 191f). 

Present:~Mr Justice Sadasiva Aiyar and 

'wr. Ju.^tice Moore. 

BAl TANA RAMAYi^A— Pji’nTiOiN'GR-^ 

Appellant 

versus 

NIDAMARTHI RRitJHNAMURTHI Aa\o 

OTlIEIiS — (-OUNrEK.pET.TIONEUs— . 

Re.-^ponuents. 

ji'iSS' “ i*; ; s,2 ^ 

^MHTo.'in ail,MaMl.raii.fcrcc uf it decree nonlie. 
tor c.vcciitioi) ijiider Order X\l ride Id ri-, 'i p 
cell. re C..,lc. I„. I,,,., ,i.., ' 

li ; lijis done isf) tlmf Oie niievridn i,r . f . ^ 

the decree .nri.sf.'-, [p p.-;^ ^.,,1 ; | **' of 

An all '-ed transferee of n dnere- is nut <.,.1^1 i 
to oxecufeOie decree tvlen. he is f„ i 

28 lad. Cas. W(i, l„||, I. '' ' 

ett, 

p "1 111 paOeiTeil ,|,e order of the 

Court of t e l istrict .Mansif „f E||„r ® 

o.vpfMif inii \r .... -'luiie, in 


of 1012 


III 


Ivwutin,, IVt, X„, M 
OnRiiinl.Sidl No. 20;i nf lUKj. 

oiSMS;S;~?Siecr!''''’ 

I’P^I’OiPlentandfdlKn^- nnplV(r'''f 

“S:;: t—ts 


AcopuiiUOiJif/ On thA miA.. 

that the transfer was benami and that th' 
decree had been salished by the 1st defendant 

Enta *“ 

The finding of the lower ADDellatft Pn«^ 

was that the appellant did not Jay Ly 2 
sideralion for the transfer, and that, beino 
only a benamjdar for the 1st defendant by 
Whom the decree amount had been nai'i 
the Court could not recognise the appellant 
as transferee decree-holder, 

tl,.?® appeal is 

that, as the payment was not certified to the 

Court, Order XXJ, rule 3. Civil Proced r 
Code, operates as a bar to the 1st respondent’, 
plea of no title in the appellant, and that the 
1st respondent was not entitled to prove the 
alleged uncertified payment. 

i Ctoar (1), a case 

Il'ich IS in some respects similar to the 

rbTn"rVr’ '"a".'"'' J^dJes 

..I. Ik. od„ xx;,'", " 2 : 

Jdr. Justice Abdur Eabim held that if 
the arrangement alleged amounts 0 ’ a„ 
adjustment of thedeoree and is not certified to 
1. Court,, t cannot be pleaded as a barto e ‘ 
utuiii, and that an assignment is nonetheless 

it i. obtained in ,k, 

Er. “ * !■ W 

On the other hand, Mr. Justice Sundara 

AXl, Civil Procedure Code doe. nnf T 
Sid® ‘'m, j“‘^S"'ent-debtor’to prove fatts 

the real transferee, even if the facts he 

™ .ko. tkn, .Be den,.. £"k.:.' 

‘‘ -E ); : 

C,XilProTedure'oode°^i?1r ''“^® 

■irid fi f. ii IS the correct one 

^aing Sen to'®'‘'°" “®«®'^ 
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or proved to be the legal owner of the decree 
rights, the question of payment towards 
or adjustment of the decree being 
left out of consideration for the moment, 
while deciding the question of the legal owner- 
ship in the applicant of the right to execute 
the decree. In other words, the alleged 
transferee has first to prove his right under 
the transfer set up by him, and it is only 
after he has done so that the question of 
adjustment of the decree arises. 

In so agreeing with Snndara Aiyar, we 
should add that we do not agree with the 
very wide observations found in Jffra Bank 
V. Cnpps (2) and Mon Mohan Kormakar v. 
Dwarka Nath Karmakar (3 (two of the cases 
referred to by Sundara Aiyar, J., in his judg- 
ment) to the effect that uncertified payments 
ciin be treated as discharging a decree 
even when the subsequent transferee of the 
decree is a transferee for value. 

Strictly speaking, it was not necessary 
for the Jst respondent to do more than allege 
that the appellant was not the real transferee 
in order to defeat the appellant’s claim to 
execute the decree and the addition of the 
allegation that the decree had been legally 
satisfied might be treated as surplusage. 
The rule provides that a Court executing 
a decree shall not recognise a payment or 
adjustment which has not been certified for 
any purpose whatsoever. It seems to apply 
to cases where it is contended that the decree 
having been satisfied is not executable and no 
question arisesasto whether the applicant is the 
decree*holder or not. In this case, the appli- 
cant’s right as transferee was denied by the 1st 
respondent. We think that the Subordinate 
Judge was right in holding that the applicant 
was not entitled to apply to execute the 
decree on the basis of an assignment in 
respect of which heisa Sewamiffarfor one of 
the judgment-debtors. In AnnabatluJa 
Venhaiaratnam v. Annahnttula Nayudu (4-), 
Sankaram Nair and Spencer, JJ., express the 
opinion that when the alleged transferee of 
a decree is found to be the bennmidar 
of the judgment-debter, the Court “was bound 
by the second proviso to Order XXl, rule 16, 
to refuse to allow the decree to be executed” 
in favour of the alleged transferee. This 

(2) 8 K. 455. 

(3) 7 Ind. Cae. 55 12 C. L. J. 812. 

(4) 28 lad. Cas. 906. 


decision supports the view of Sundara 
Aiyar, J., above referred to. 

The appeal is dismissed with costs. 

Appeal dismissed. 


ALLAHABAD H’GH COURT, 

First Civil Appeal No. 411 of 1913. 

January 7, 1916. 

Pmea^:— Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Rafique. 

NAUBAT RAI and others— Defendants— 

Appellants 

versus 

Ihaktir DHAUNKAL SINGH— Plaintiff 

—Respondent. 

Regisfralion Act [XVI of UOs;, ss. 17 (2), 50 (}J~ 
Unreghteml contract of mle Subsequent registers’ll 
sale-deed^Priontij—B'inlen of pmoj —Spec (fie Relief 
Act (I (f I877J, s. 27 —S/ccific performamx’ of coiitrarf 

An unregistered contract of sale was executed 
on 2 th December IDIO in favour of the plaintiff 
Subsequently on the 26tli of July 1012 the property 
was sold away to the defendants Xos. 3 and 4 
under a registered sale-deed. In a suit for specific 
performance of contract; 

Held, that the registered sale-deed had no itro- 
ference over the unregistered contract fur sale Tu 
954, col. 2.] 

Held, further, that tlie onus lav upon the defend* 
ants Nos. 3 and 4 to show that they had no notice 
of the conti-act for sale in favour of the plaintiff 
[p. 954, col. 2; p. 955, col. 1.] 

First appeal from the decision of tl)e 
Subordinate Judge of Aligarh, dated the 
27th of August 1913. 

Dr. Sunder Lai, for the Appellants. 

Mr. B.E. O'Conor, for the Respondent. 

JUDG.MKNT. — Ihis appeal arises out of 
a suit for specific performance of a contract 
alleged to have been made by the defendants 

Nos. 1 and 2 in favour of the plaintiff. The 

alleged contract is dated the 24th of Decem- 
ber 1910. It was for the sale of a village 
called Birapur Khurd for the price of 
Rs. 21,000, As part of the consideration the 
purcliaser was to be entitled (o set off 
the amount due for principal and interest 
upon a certain promissory note, dated the 
15th of December 1910. it appears that 
the village had already been sold in 
execution of a decree against the vendors 
and the sale was conditional upon this 
auction sale being set aside. The auction- 
sale, we may here mention, was subsequently 
set aside under a compromise. In the Court 
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below defendants Nos. 1 and 2 pleaded that 
there was no real intention ever to sell 
the property to the plaintifF, bat that the 
transaction between them (which admittedly 
was executed) was merely for the purpose 
of strengthening the application to set 
aside the auction sale. on the ground of 
inadequacy of price. The defendants Nos. 3 
and 4 (who are appellants here) pleaded 
that they were bona fide purchasers without 
notice under a sale-deed dated the 26th 
of July 1912. They further pleaded that 
inasmuch as at the time of the alleged 
contract with the plaintifF the property had 
already been sold by auction sale the 
contract was void. The Court below has 
found that there was no solid foundation 
for the plea of the defendants Nos. 1 and 2. 

They have not appealed and there is now 
no controversy on the question of the 
genuineness of the contract of sale made 
in favour of the plaintifF. The Court 
below has found that Naubat Rai and 
Nek Ram were aware of the sale to the 
plaintiff and has accordingly decreed the 
plaintiff’s claim. In appeal it has been 
urged that the evidence of knowledge of 
the defendants is unreliable and unsatisfac- 
tory. It is further urged that having 
regard to the provuions of section 50 of 
the Registration Act the registered sale-deed 
in favour of the appellants must have 
preference over the unregistered contract 
in favour of the plaintiff and that the 
onus iay upon the plaintiff of showing that 
the appellants had knowledge of the contract 
of sale. There is evidence on the record 
that Naubat Rai (who had the sale 
carried out on behalf of himself and his 
co-purchaser) was actually present at the 
time the contract in favour of the plaintiff 
was made and executed. Apart from this 
it appears that Naubat Jtai has two 
brothers, liaiike Lai and Gulzari Lai. They 
all then lived together. Ranke Lai is the 
pa’wari of the very village whicii was 
sold. It has been sworn to by a witness 
that not only Naubat Rai but this man 
Banke Lai was present at tlie time tliat 
the contract of sale was madn in favour 
of the plaintiff. It is almost certain that 
Banke Lai knew of tlie contract. Banke 
Lai was not produced. There can he 

little doubt that these circumstances weighed 


very much with the Court below when it 
came to its decision that Naubat Rai and 
his co-purchaser knew of the contract in 
favour of the plaintiff. It is of some im- 
portance to consider the point of law 
raised by the appellants. No doubt if- 
the onus lay on the plaintiff of showing that 
Raubat Rai and Nek Ram were aware 
of the sale and if we were confined to a 
consideration of the oral evidence and had 

surrounding circumstances and- 

difficulty. It seems to ns, however, that 
the contention of the appellants that their 
sale-deed must be preferred to the 
nnreg.,,tered contract in favour of the 
plaintiff has no force. Section 50, clause (1) 
of t..e Registration Act of 1908 no doubt 
provides that a document duly registeli 
takes effect against every unregistered 
document relating to the same pfopertf 

Jethersuch unregistered document be 

provides that the .section shall no'Tpply 
to any document mentioned in sub-sectS 
of section 17 of the Act. One ckss of 
documents mentioned in clause (2) of 
section 17 IS “any document not itseJ 
creating, declaring, assigning, limiting or 
extinguishing any right, title or inferest 
of the value of Rs. 100 and upwards to or 

^ merely creating a 

ght to obtain another document which wfll 

when executed, create, declare assign liJ. ’ 

extinguish any such right, titk, 'orinteZr’ 

.seems o us that this class iocludes 'a 
contract for sale. If then ih. • . ^ 

of section 50, clause d ■, of the Regi^S 
Act have no application, we have to Wt . 
section 27 of the Spem'hc Rilief 1°. t 
eee what are the rights of the part^ 
That section provides as followsi ‘'BxLnt 
as othenvise provided by this chanter 
speeihe performance of a contract n, ^ u 
..r«.ed ...n,., (., .a., ^ 

title ari.siiig subsequently to the contract 
except a transferee for value , 
paid his Yuoiiey in good faith 

the origiiia^l’ltt;!:'' 

t.,rziro:":LrSon'7 

V upon tlie .appellantsto show thaUbe; 
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bad DO notice of the contract in favour of 
tbe plaintiff. Having: regard to the evidence 
in the case and the surrounding circum- 
stances, we have no doubt whatever that 
the appellants (or at any rate Naubat Rai 
who acted for himself and his co-pnrchaser) 
were fully aware of the contract for sale in 
favour of the plaintiff. The result is that 
the appeal fails and is dismissed with costs 
including in this Court fees on the higher 
scale. 

Appeal dismissed. 


MADRAS HIDE COURT, 

Civil Appeals Nos. 277 and 321 op 1914. 

November I9l5. 

Present: — Mr. Justice Coutts Trotter and 
Mr Justice Srinivasa Aiyangar. 
APPATHURAI AlfER’S dacohter 
THYALAMBAL— Plaintiff— Appellant 
IN A. S. No. 277 AND Respondent in A. S. 

No. 321 

V6TSUS 

NANU PATTAR’S son KRISHNA 
PATTAR AND OTHERS— Defendants 
— Respondents in A. S. No. 277 and 
Appellant in A. S. No, 321. 

Hindu Lato — Self-acquired propedij, lohether can be 
converted into family propeiiy—RIght of aidoived 
daughter-in-law to maintained out of family pro- 
perty — Wedding-presents, nature of. 

Coutts Trotter J.- If a man has property which he 
has acquired by his ow'n exertious, but shows by 
his subsequent conduct and subsequent dealings 
with that property that his intention was tiiat it 
should be regarded, and he himself regards it, as 
being property in which his family has a share, 
then that becomes thenceforward family property 
under the Hindu Law. [p. 957, col. 2.] 

Rampershad Tewarry v. Sheockuni Doss, 0 M. T. A. 
490; 2 Sar. P. C. J. 177; 19 E. R. 058; 

Maistriy. Naias'mhulu ilaistri, 11 M. L. J 35S; ‘^5 
M. 149; Laldas Narandas v. Motihai, 10 Bom. L. R. 
175', Earidas Veljiy. Velji Ckalurbhuj, 20 Ind. Cas. 
476; 15 Bom. L. R. 584; Karsondas Dharamsey 7. 
Qa7i^abai, 10 Bom. L. R. 184; 32 B. 479; M'idhavaiya 
Chetty V. Damodoram Chetfy, 17 Jnd. Cas. 347; (1912) 
M. W N. 972, 12 M. L. T. 240, followed. 

Where, therefore, in a suit for maintenance by the 
widow of a predeceased son against her father-in. 
law, it appeared that the defendant had been 
constantly associating his eldest son Mith him on 
different business transactions and there was no 
evidence to show that he had any intention of 
drawing any distinctiou in tenure between the 
different classes of property: 

Held, that the defendant had by his conduct 
converted the suit properties into family properties 
out of w hich the plaintiff had aright to be main, 
tained, [p. 959, col. 2.] 


Wedding presents given to a Hindu womau in the 
shape of jewels and clothes at the time of her 
marriage are her separate property intended to be 
enjoyed by herself and there is uo presumption 
that they form part of the family property, [p 960, 
col 1 ] 

Srinivasa Aiyangar, J. -( Qu.'cre).— Wiiether a mem- 
ber of a joint Hindu family who owns an immoveable 
property as his self-acquisition can convert it into 
joint property, without an instrument in writing regis- 
tered, in provinces whore the Transfer of Property 
Act is in force? [p. 960, col. 2.] 

Appeals against the decree of the Court 
of the Subordinate Judge of South Malabar 
at Palghat, in Pauper Original Suit No. 1 
of 1913. 

Messrs T. Rangacliariar and T. E. Enshna- 
swami Aiyar, for the Appellant in Appeal 
No. 277 of 1914 and for the Respond- 
ent in Appeal No. 321 of 1914. 

Messr.s. C. V. Ananthakrishna Aiyar and 
P. S. Narayanaswami Aiyar, for the Re- 
spondents in Appeal No. 277 of 1914 and 
for the Appellants in Appeal No. 321 of 
1914. 

These appeals coming on for hearing on 
the 30th of September 1915 and the 1st Oc- 
tober 1915, the Court delivered the following 

JUDGMENT. 

Codtts Trotter, J.— It will be convenient 
to dispose of these two appeals together, 
as they arise out of the same series of 
transactions between the same parties. The 
plaintiff’ is a widow who was the w-ife, 
during his life-time, of a younger sun, the 
second son, of Krishna Pattar, the 1st de-. 
fendant in the action ; the other two de- 
fendants being Ananthanarayana Pattar and 
Vydianatha Pattar, his other two sons, one 
older and the other younger than the 
plaintiff’s deceased husband. She sues the 
family of her husband for maintenance, 
alleging that there are family properties, 
moveable and immoveable, out of which she 
is entitled to be maintained, her husband 
having been during his life-time a co- 
parcener in that family property. Tbe 
answer made by the defendants is that these 
are not, and never were, family properties 
and that they were in their origin the self- 
acquisitions of the 1st defendant, that they 
have always remained so and that nothing 
has taken place which, either in fact or by 
construction of law, has divested them of 
their character as self-acquisitions and 
converted them into family properties. Now 
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before dealing with the considerations of 
law applicable, it is as well to see exactly 
what the facts proved are. 

The 1st defendant Krishna Pattar be^an, 
80 far as we know, to engage in business 
somewhere about the year 1^70. because the 
earliest document exhibited in the case 
which relates to his transactions in business 
is Exhibit V, which shews that in that year, 
1S70, he had started a kiin nr chit fund! 
The amount was not large ; the total amount 
was Rs. 350. Other similar transactions 
follow into which it is unnecessary to go. 
But it may be presumed that by the year 
1832 he had made some profits out cf these 
transactions, and by means of them had 
acquired some property. In the year 18*82 
a suit was brought for partition against 
Krishna Pattar by bis elder brother, Sami 
Sastri, and after that litigation had been 
pending for some time, it was settled; and 

the settlement which is dated the 2lst 
August 1883 resulted in this: that Krishna 
Patfar was to pay a sum of Rs. 1,125 to 
his brother and receive from him certain 
interests which the elder brother had in 
various htm\ and there was a division of 
certain prrpe»-ties whereby one brother got 
the ancestral house and the other got 
another house belonging to the family. 
The learned Judge observes, possibly with 
justice, that tlie only nucleus of property 
which can be supposed to have passed to 
the 1st defendant on that occasion was the 
house, and that cannot be a soui'ce of 
future accretions, because it was needed 
for his residence. In the course of that 
litigation the 1st defendant put in a written 
statement in which he asserted that the 
allegation in the plaint that he ami his 
brother were undivided was untrue ; that 
they liad heen separated for years, and 
speaking of the properties which healleged 
to liave been in his exclusive posse'ision 
lie said this: “l hold those properties 
under my control and unj famh, au.l 
enjoy Bieni by virtue of the rigl.t thu. 
derived. That document was dated the 
Gth February 1863, and it i,s said li,:n 
there is nothing to show fiiat at that 
time he had a sou at all. But we Hml 
that his el lest son w;i . obviously of 

by the year 1900, .so that it seems d'-ac 
that he was born hy the date of thm written 
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statement. Besides this sentence which I 
have already read, there occurs the follow, 
ing statement : ‘‘I also hold in my po.s- 
session and control ‘certain property’ which 
wy favxily and myself are enjoying by 
virtue of the purchase I, made.'’ Now it is 
urged upon us that that document in itself 
points to this; that the purchases which 
were being made by the I at defendant, even 
if they came out of his self-acquired funds 
were regarded and spoken of by him as 

being property in which his family had a 

vtsted interest. 

Ihe next document is a document dated 
the 15th December 1900 (Exhibit 0) and 

which is a knri agreement defining the 

contract between the persons who were to take 

shares in the hiri and the persons who were to 

receive the moneys and manage it, and those 

atter persons were the 1st defendant and 

iis eldest son Anantlianarayana Pattar, the 

2nd defendant in this case. The agreement 

rectj.,, that the h,n wa., started 

tor our family ueces.sity by the father 

ami son.- It hs suggested (hat the only 

meaning that ran be attached to that is 

that the enterprise, and, therefore, corse- 

quently the whole profits of it, were treated 

as a joint affair between the father and the 
son. 


uocument ot importance is a 
mortgage.hond of the 3.d of October 1902 
(Exhibit A) purporting to be e.xecuted in 
favour of the 1st defendant and his son 
Anantlianarayana Patter, the 2nd defendant 
by two mortgagors. That document was 
e.xecuted in favnnr of both. Those niort- 
gaged properties were eventually purcha.sed 
by Mr. l.H, Rama Chanclia Aiyar, a well- 
K-nowii practitioner in these Courts: and 

laving purchased the equity of redemption 

l-e wished to pay off the mortgage and 
get^ an mienciimbered property. Accord- 
■■■g..v he went down to Coimbatore in 
I'ebni.-iry lyOr for tliat purpose. IVlien lie 
got 1, Coimbatore, be bad an Interview with 
t le Lst ilefeiidant. A very remarkable con- 
'ersation took place between them there 

that tl 

that the 1,. defendant evinced a desire to 
-igii the discharge, U, the endorsement of 
payment on the mortgage-bond him.self. 

- • liania Lhandra Ai.vnr pointed out that 
i.it would not do, that the document stood ia 

A 
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the names of both the 1st defendant and 

wag not going to be satis- 
fied with anything less than the signatures 
of both of them. Thereupon the 1st defend- 
ant said that -hat might be done, but that, 
at any rate, he would insist upon a state- 
ment being put on tlie document that the 
money that had been lent was his money 
and no body else’s. Mr. Rama Chandra 
Aiyar asked why ? Re said ‘Oh, I have 
an object in doing that’. Thereupon Mr. 
Rama Chandra Aiyar asked him *Is your 
object to defeat the daughter-in-law’s claim 
for maintenance and he admitted it was. 
At that time the only concern of Mr. Rama 
Chandra Aiyar was to get the two signatures 
on this document. So he permitted the 
1st defendant to endorse upon this mort- 
gage this statement: “out of the principal 
sum of this bond executed in favour of 
both of us upon the advance made of the 
money of Krishna Patfar, one of us, etc ” 
Of course if the money which formed the 
advance was advanced by Krishna Pattar 
solely, and^ if he advanced it witli a view 
solely to increase his own property and 
had no idea of it.s being family property, 
the fact that he made that endorsement 
carries the case no further. But I cannot 

follow the learned Subordinate Judge at all 

in excluding the possibility, as he does, 
that this was done for the deliberate pur- 
pose of creating evidence in his favour 
to defeat the claim for maintenance, if such 
a claim be made; and 1 certainly, speaking 
for myself, can never find a man manufac- 
turing evidence in support of a claim with- 
out having a very lively suspicion roused in 
my mind that that claim is not an hone.st 
one. It is not an infallible test, but it 
goes a good way to show that the claim 
was not an honest claim. After that 
matters went on and we observe that a 
considerable time after the date of this 
endorsement nearly three years later another 
agreement was executed on the 10th 
February 1910 (Exhibit DJ in which, as 
before, the persons who contracted as stake- 
holders were Krishna Pattar and his son 

Ananthanarayana Patter. Tt is said by Mr. 
Anantha Krishna Aiyar 'well, there you .see 
in spite of his trying to defeat his daughter- 
in-law s claim by miking this endorsement 
on the mortgage, why here you have him 
three years later openly and quite in- 


genuously writing the htri deed just 
as he did before.' I do not think 
that IS a conclusive argument. Hi.s dangh- 

ter-in-iaiv was very very sloiv in making 
her claim, and I think that his suspicions 
and anxieties on that subject had been 

lulled to sleep by the delay and that he 
reverted to the former practice of carrying 

out these traasactions in the joint names of 

himself and his son. 

_ Now the question arises, what in those 
c.rcnmstances is the legal position ? As 
1 understand it-I have some diffidence on 
matters of Hindu Laiv-as I understand it 
the way in which the case for the respond^ 
en IS put is this. It is said, you can- 
not dive.'^t an interest which lies in 
one person in favour of that person 
toge her with others without effecting 
what 111 fact IS a tran.sfer of property 
Property is traasferred from a single owner 
to a number of owners, and it is .said the 
hr.^t princde to start with since the 

transfer of Property Act i.s that a transfer 
0 immoveable property by one person to 
others cannot be effected except by a 
registered deed. On the other hand, it is 
said this IS a matter to which the 

jT'/r’ u- "o* apply 

and the Hindu Law is saved from its 

operation in matters of this kind. Now 
therefore, the question is, does the H-rdu’ 
Law contemplate and provide for a case 

ot property which wa.« originally the self- 
acquisition of one member passing into the 
category of family properly ? On a con- 
sideration of the authorities which have 
been cited to u,., it .^eems to me clearly 
laid do.vn y lieciled ca.^es that the 

Hindu Law does contemplate .such a eon- 

dinon. If a man lias pronerly which he 
bas acquired by l,is own exe, ■lions but 
shows conclusively by his subsequent 
conduct and subsequent dealing.^ with that 
property that his intention was that it 
should be regarded, and he himself regards 
.as being property in ,vhich his family 
has a shaie. then that becomes thence- 
forward family property under the Hindu 
Law. The first authority cited to us is 
hump rshad Teu-nmj v. Shpochnni Do^-s {{) 

Tile material pa.s.sage is at pa.ge odj where 
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this is said : ‘*Dpon the fact^ it must be 
admitted that the evidence falls far short 
of proof that the ancestral property con- 
tributed in any material degree to the 
acquisition of the funds employed in trade 
which formed the bulk of the property in 
dispute. The family was, however, an 
undivided family, and there was a nucleus 
of ancestral property.” Their Lordships 
state that the nucleus was infinite.simal. “It 
may be further admitted that Deenanath 
laid the foundation of the future fortune 
of the family. But there is no proof that 
he kept as separate, or treated as separate, 
property that which he acquired at Agra. 
On the other hand, it is shown that many 
years before his death he associated his 
brothers with himself as partners, and that 
thenceforward they carried on business 
together, each contributing by his exertions 

to the increase of the common stock 

There is nothing prima facie improbable in 
the hypothesis that he brought his earlier 
gains voluntarily into the common stock, 
making them the capital on which he and 
his brothers were to trade. All future gains 
being made by their joint exertions would, 
according to the general principle of Hindu 
Law, be the Joint property of the family 
whilst undivided, and be partible as such 
on a partition. There is no proof of any 

special contract which impressed the 

character of partnership as distinguished from 
joint or separate property, in the Hindu 
sense of these terms, upon the property in 
question.” And thereupon, their Lordships 
found that in the case of that property, 
although originally acquired by one of the 
brothers, starting with a nucleus of family 
property which was infinitesimal, yet they 
found that that self-acquired property of the 
one brother liaving been u.sed as capital 
fertile joint busine.ss of the whole family, 
the whole properly became inipres.'^cd w ith 
the cliaracteri.stics of family property. The 
next case which 1 propose to refer to is 
Swhirsannu! Maisfri v. N<trasimhn})t Mnisfri 
('2). It is a very elaborate and learned 
judgment of Bashyam Aiyangar, .1. The 
material passage is at page lol: “The 
main family and its braiiches may po'-sess 
joint property imt only by operation of law 
but also by act of partie.s. Property 


acquired without the aid of joint family 
property, by one or more individual members 
thereof, — whether they belong to different 
branches or to one and the same branch of the 
family — may by act of parties be incorporated 
with the joint property of the main family 
or of one of its branches; and a stranger 
may also give property to the family as a 
whole, or to one of its branches, as a 
corporate body. Even if the undivided 
family is not po.ssessed of any nucleus of 
property which has come to it as ‘unobstructed 
heritage*, it may be that, by act of parties, 
property acquired jointly by all the members, 
or separately by one or more members thereof, 
can be impressed with the character and 
incidents of unobstructed heritage or joint 
property belonging to the main family or 
to any of its branches. Property devolving 
by inheritance as obstrncted heritage’ on all 
the members of a joint family, or upon any 
one of them, may likewise be impressed with 
the character of joint family property.” 
That is a clear stateD)ent that property, 
even where there is no starting nucleus of 
property inherited from ancestors, may 
become family property subject to the 
ordinary incidents of the Hindu Law. The 
next case is Laldas Narandas v. Motibai (.3), 
It is a judgment of Chandavakar, J., and 
what he says is this : “if Narandas (the 
defendant in that case) and his sons. acquired 
their property by their joint labours and 
were besides joint in food and worship, 
they must be regarded as having constituted 
a joint Hindu family, even though there 
may have been no nucleus of property which 
bad come down to Narandas from his father 
or grandfather or great-grandfather. For 
the formation of a co-parcenary in Hindu Law 
such a nucleus is not absolutely necessary, 
provided the persons constituting it stand 
in the relation of father and son or other 
relation requisite fora C'>. parcenary system 
and tiiese persons by living, messing and 
worshipping together and throwing all the 
property acquired jointly into one common 
stock manifest their intention to deal with 
one another and with outsiders as members 
of u CO parcenary system under the Hindu 
l*:iw.’ And he goes on to hold on the facts 
jicovi'd in that case that the property had 
acquired the character of joint family 


(2) 25 ;M. 149; 11 M. L, J. ;r :•?. 


(it) lUhum. L.K. 173. 
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property. That deoision is follov^ed in two 
decisions of the Bombay Court by Beaman, J. 
The first is Bari Das V&[n v. Velji Chaturbhuj 
(4), where he expressly decides that the mem^ 
bera of a joint Hiuda family may by their 
intention expressed in their conduct impress 
npon any property, which did not possess it 
before, the character of joint family pro- 
perty, and he further goes on to lay 
down that not only may that be done, but 
that any member of a oint Hindu family 
who desires to retain his self-acquisitions 
for himself should do so in express terras 
and keep them apart carefully from the 
joint property of the family, or else he 
will fail to preserve to them their 
character of self-acquisitions. The second 
case decided by the same learned Judge 
was Karsondas Dharamsey v. Gangahai 
(5), In the case he re-affirmed and abided 
by his decision in the earlier case. Both 
of those decisions have been alluded to and 
have been followed by a learned Judge of 
this Court, Bakewell, J.. in Madharaiya Ghetty 
V. Damodaram Ghetty (ti). That is only a 
nisi prills decision, but at the same time 
it shows that the doctrine laid down by 
Beaman, J., cannot be considered to be pe- 
culiar to the Bombay Presidency. Such 
being the state of the authorities, I feel con- 
strained to accept the view enunciated in 
those cases that it is possible in law for 
a member of a Hindu family who has got 
aelf-acquired properties to convert them, 
if he chooses, into family property in which 
the other members of his family will have 
a vested interest. 

The only question that remains is this. 
Whether in my view of the law the facts 
in this case point to the conclusion that 
the Ist defendant did convert his property 
into family property or not. I ihink it 
quite impossible to distinguish one set of 
property from another and indeed the a 
priori improbability of a man, without any 
expressed disposition to separate, desiring to 
hold some of his properties as separate 
property and some as joint with his sons 
is very great. But suffice it to say tliat 
there is no evidence in this case of any 


(4 20 Ind. Cas 4'fi; In Bom h. li. 584. 

(5) 32 B. 47P; 10 Bom. L. R. 84. 

(6) 17 lud. Cas. 34.'} 12 M, L. T. 240: (1912) M. 


intention on the part of the 1st defendant 

0 dra^ any d.stmet.on in tenure between 

the different olassea of property. Having 
regard to the doeuments, having regard to 
the association of his eldest son with him 
intp utterly different sets of transactions, 

the kun bnsine.ss and the taking of a 
mortgage of land, [ think that the in. 
ference must he drawn that he intended 
to make the property, and regarded it as 
family property. If his son had been as- 
^mted with him in Uie kuri transaction 
alone, the inference might be less .strong’ 
for he might very well have thought that for 

^ * J 1 • bu‘!iness a 

joung man w. h po.ssibly a commercial ap- 
titude should be associated with him No 
such consideration could possibly apply to 
the taking 0 the mortgage. A lame story 

s told by the 1st defendant that it was 
done at tlie instance of a mortgagor. That 
is not a very credible story. 1 think it 
was probably done at the instance of the 
^nd defendant himself, wlio having been 
treated as a sharer in the previous trans- 
actions wished to assert his right. With 
regard to the other sons, it is very un 
certain as to what the plaintiff’s deceased 
husband 3 age was. It is, therefore, impos- 
Bible to draw any inference from his name 
not appearing in any of the documents 
which record the transactions entered into 
by the father, as he may have been a 
minor at all the material dates, ^th re- 
gard to the 3rd son, the 3rd defendant, 
his name would not appear in any event 
because he was admittedly a minor through- 
out. In these circumstances I come to the 
conclusion that the 1st defendant has ever 
since the year 1883 elected and wished to 

treat this property as family property, and 
that the documentary evidence in the case 
coupled with the extremely unsatisfactory’ 
nature of the oral evidence on his behalf 
is .sufBcient proof of that to enable me fo 
act npon It. I, therefore, hold tliat these 

suit properties are propertiesout of which this 

lady has a right to be maintained. 

The only question is as to what that main- 
tenance shall be. The learned Judge !,as 
awarded her Ks. 100 per annual in cash 
and further 3u0 pnnis oi paddy, wiiidi is 
said to work out at the rate of another 

tts, iUU per annum, on the supposition that 
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this Court might hold that she was in 
law entitled to maintenance. We think 
Rs. 100 in cash was a quite proper snin; but 
we think 200 paras of paddy excessive 
and we reduce that by one half. The order 
will be that the plaintiff is to be given 
maintenance at the rate of Rs. 00 in cash 
and 100 paras of paddy per annum. The 
maintenance will be payable once in six 
months, on the 5th January and the 5th 
July each year. The arrears of maintenance 
will be at the rate of Rs. 100 a year. 
The plaintiff will also be entitled to Rs. 

3 per mensem for house rent. This appeal 
will be allowed with costs throughout pro- 
portionate to the amount recovered. 

With regard to the other appeal, 
Appeal No. 321 of 1914, that is an appeal by 
the defendants again‘»t a judgment ordering 
them to return to the plaintiff certain move- 
able properties or in the alteriiative their 
value. Those properties are claimed by the 
plaintiff as the heir of her husband as to 
some items; as to others she claims to be 
the owner on the ground that the things 
were given to her for her own use at the 
time of her marriage. It is suggested that 
these articles are what may popularly be 
called wedding presents. It was at one 
time suggested by Mr. Ananta Krishna Aiyar 
that where presents are given in these cir- 
cumstances the presumption Avould be that 
they became part of the joint family pro- 
perty of the husband. That seemed to me— 

1 speak witli all diffidence on account of 
my .small knowledge of these affairs— it 
seemed to me an extravagant hypothesis, 
and as my learned brother very emphatically 
resisted that opinion, I feel on sale ground 
in rejecting it. With regard to the presents 
given to the wife such as clothes and jewels, 
they were intended to be enjoyed by her- 
self. Rut we think certain items have been 
allowed which we think should not be 
allowed. There are certain .sums of cash, 
items 23, 42 and 43 of the plaint schedule, 
which Mr. Kangachariar very properly and 
wisely abandoned. It is impossible to identify 
these sums of cash and follow the par- 
ticular coin.s in the hands of the defendants. 
There are otlmr items such as ve.ssels, clnthes 

and so fui'th, it*'ms 41. 14, 4'), Ui, 49 and 
5iJ, which are of so peiislmble and tran.sient 
a nature tliiit we think it would be quite 


ridiculous to make an order upon the de- 
fendants in respect of these after the lapse 
of more than ten years. This appeal is, 
therefore, allowed as to a sum of Rs. 924. 
Deducting that from the amount allowed 
by the learned Judge there will be an order 
directing the defendants to pay the plaintiff 
Rs. 1,930 4-0. Each side will bear its 

own costs. 

Srinivasa Aivangar, J.— I agre© to the 
order proposed by my learned brother. Whe- 
ther a member of a joint Hindu family who 
owns immoveable property as bis self-ac* 
qui.sition can convert it into joint family 
property without an instrument in writing 
registered in the provinces where the 
Transfer of Property Act is in force, I think, 
admits of doubt* Section 2 of the Transfer 
of Property Act to which Mr. Kangachariar 
referred has no application whatsoever to 
this case. Any rule of Hindu Law would 
not be affected by the provisions contained 
in Chapter II of that Act. 1 find some diffi- 
culty in understanding the conversion of 
individual property into joint family pro- 
perty except by way of a transfer. That 
transfer may be by way of a gift, or it may 
be by way of an exchange; and it is also pos- 
sible that it may be by way of a sale. It 
is no doubt true that the Transfer of Pro- 
perty Act does not provide for all kinds 
of transferr; but on analysis it will be found 
that such a conversion would partake of 
a character of one or the other of these 
transactions. It may be possible for one 
member of a family to acquire property on 
behalf of the family, although it may be by 
bis own exertions. But I do not think it 
necessary to come to a final determination 
on either of these two questions; for, as 
has been pointed out in the judgment of my 
learned brother, so early as 1883 1st defend- 
ant said that from 1889, long prior to the 
coming into force of the Transfer of 
Property Act, he was in possession of 
properties belonging to the family and 
which were enjoyed by the family. Whether 
there was an original nucleu.s or not, prior 
to 1882. so early as i866, and later, the 
family was posses.sed of properties acco^iitg 
to the admission made by the Ist defend- 
ant In'mself. There is notiiing to show that 

the later acquisitions were not made out of 
lands wliich then were family funds, and 


X2XII] 


INDIAN OASES, 


ABDDL AZIZ KHAN tJ. KALA SHAH. 

the evidence in the case clearly leads to 
he conclusion that the 1st defendant treated 
the whole property as family property. 

over detail 

JUS now delivered hy my learned brother! 
1, therefore, agree to the order proposed, 
ihis case having been set down for 

being spoken to this day, the Court de- 
livered the following 

JUDGMENT.— Parties be at liberty to 

apply to the lower Court to vary the^ se- 
curity or substitute other security. 

Appeal alloweiL 
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Second appeal from the decree of the Divi- 
sional Judge, Alultan, dated the 19th August 

J9ia, modifying that of the District .ludge 

Multan, dated the bth August 1911, decree- 
mg the claim. 

The Hon’ble Mr. iluhammad Shafi, K. 13., 
lor the Appellants. 

Mr. Broadway and Mr. Shea Earn ShwL 
for the Respondents. 

JUDGMENT.-On the 9th of April 1&73, 

the plaintiff, Pir Shah, and his brother Kalan- 
dar bbah, since deceased, mortgaged with 
possession for Es. 13,500 certain plots of land, 
of which the defendants, the successors-in-in- 
tere.st of the mortgagees, are now in possession. 
rir bhah Imught the present suit for redemp- 

tion of the entire estate and the claim was 
resisted on the grounds (l)that Pir Shall 
had sold the tqnity of redemption in the 
mroe y of the estate to one Jam Jahaiiia, who 
had tian,sferred his rights to the defend- 
aMs; and (2) that Kalar.dar Shah’s heir 

va.s one Jindwadda Shah, who had sold the 

equity of ndemplion in tlie remaining moiety 
fo file defendants, 'ihe Court of first 
instance decided 111 favour of the plaintiff on 
both Hose point,.; but upon appeal, the 

learned D.vi.Mdal Judge accepted the first 
CMiteiitioii ef Ihe defendants and negatived 

the secind He, acccidingly, grained the 
plaintiff a deciee for redemption of one-half 
of the land; and both Ihe parties have pie- 
teired appeals against that decree. These 
appeals si all be disposed of by this judgment. 
Asregaicls the sale by Pir Sbah to Jam 

Jalania, It IS undeniable that on the 19th of 

Pece niter IS^l he executed and registered 

1”' for 

Es. J.CCO and recited in flie deed and admit- 

led Lefore flie feub iitgishai- that he Lad 

received the entire consideiafioii. It is how- 
ever, clear thatro lait of the price was ever- ' 
pid to him and that con.^equently mutation in 
lavi.ur oi ihe undeein pursuance 'of the sale 
vasieheed by the fievenue Officer. The ques- 
.ona.ise.yvhether ^on-payment oftheprice 
bad the eflecto^^ng the eale tiansaction. 

A uv, the l^j/wi the subject, as enunciated in 
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Bhagan v. Allah Dttta{l) and other judgments, 
is to the effect that to make a sale complete it 
is not necessary that the price should be paid, 
but that ownership does not pass, if there is 
proof of intention on the part of both parties 
that ownership should not pass till payment 
of consideration. Ordinarily, upon the due 
execution and registration of the sale-deed 
the title in the property passes from the 
vendor to the vendee, unless it is proved that 
both the parties intended that the payment 
of price should be a condition precedent to 
the transfer of ownership. In the case before 
us, it is plain that the vendee, at any’rate, 
intended the immediate transfer of owner- 
ship and his intention is placed beyond a 
shadow of doubt by the elaborate and under* 
hand method adopted by him, in the absence 
of Pir Shah, to have the mutations effected in 
his and defendants’ favour in 1887 and 1888. 
And as regards vendor’s intention there 
can be little doubt that despite the non-pay- 
ment of consideration, the terms of the deed 
coupled with the acknowledgment before the 
Sub-Registrar show that in December 1881 
he divested himself of the ownership which 
vested immediately in the vendee. 

Ex facicy the instrument is a conveyance of 
title aud there is no indication therein or in 
the statement of the vendor before the 
Sub-Registrar that the parties intended 
that the dominium should not pass 
until the consideration was paid. • Indeed, 
as observed already, the vendor actu- 
ally acknowledged the receipt of consi- 
deration, and, the property being in the 
physical possession of the mortgagees, he had 
done everything to complete the transaction. « 
The object of mutation in revenue papers 
is to bring the revenue records up to date 
and an entry in favour of the vendee is 
obviously not essential to the perfection of his 
title, Now, if the ownership had once passed, 
any unilateral act on the part of the vendor 
could nothadtlie effect of depriving the 
vendee of the rights which had already vested 
in him. It may he that Pir Shall repent- 
ed of the transaction and consequently object- 
ed to mutation, hut it is clear that he was too 
late and his repentance of no consequence. 
The facts of the case ur-, ; acti^ally on all 

(1) 9 Ind. Cns. 547; 55 IMt. IDll: l 7 r L ' 

41I>. W. K. 1911. • • ^ . 


fours with those in Ahhas Ali Shah v. Pir 
Bakhsh (ii) and on the authority of that 
judgment we hold that Pir Shah by virtue 
of the sale effected by him ceased to be the 
owner of one-half of the property. 

Coming now to the other one-half belong- 
ing to Kalandar Shab, we find that in their 
written statement the defendants, though 
alleging that Jiiidwadda Shah was the son 
of Kalandar Shah, did not urge that he 
was the adopted son. Consequently, no 
issue was framed on the question of adoption 
and the plaintiff did not get an opportunity 
of producing his evidence on that point. 
The defendants simply rely on the recital 
in a mutation order of an allegation by 
Kalandar Shah that be had adopted Jind- 
wadda. Now, it must be remembered that 
Jindwadda was the pichhlag of Kalandar 
Shah; and the fact that in bis life-time the 
latter succeeded, in spite of opposition by 
his brother, in having a gift of a portion of 
his estate mutated in favour of the 
former does not show that the alleged 
adoption did, as a matter of fact, take 
place. The mutation with respect to the 
land in suit on the death of Kalandar 
Shah was carried out evidently in the absence 
of Pir Shah and there is nothing to show 
that he ever came to know of it. The 
Courts below have concurred in bolding that 
the said adoption never took place and we 
see no adequate reason to dissent from that 
finding. 

Further, we doubt whether the adoption, 
if any, was valid under the custom by which 
the Sayyads of Sbujabad Tahsil of the Multan 
District are governed. The riwaj-i-am^ 
{vide answer to question 50 at page 68 of 
the Customary Law of the Multan District) 
requires a writing for the validity of an 
adoption and prescribes the entertainment 
of the brotherhood as the requisite ceremony, 
In the case before us there is no written 
adoption, nor do we find any proof of the 
said ceremony. But it is unnecessary to 
consider this matter any further, because we 
have already found against the defendants 
on the/(K'^H/a of adoption. 

The limitation for a suit for redemption 
is 60 years, and the omission of the plaintiff 
to institute a suit within the period pre* 

ti;) 132 l\ U. 1S79, 
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scribed by Article 118 for a declaration 
at the alleged adoption never took place 
oes not, in view of the recent authorities, 
flave the effect of curtailing the limitation 
or redemption to six years. Nor does the 
act that Jindwadda Shah,, before getting 
mutation in bis favour with respect to the 
and in suit, executed two sale-deeds trans- 
errmg the equity of redemption therein 
0 he defendants, convert their position as 
mortgagees into that of trespassers, so as 
0 invoke the rule by which adverse 
possession ripens into ownership after the 

• . years. Jindwadda was, in our 

opinion, a perfect stranger to the property, 
an any assertion of title by the mortgagees 
on the strength of sale from him cannot 
0^ ange the nature of the original posses- 
sion and make it adverse to the real owner. 

any authority is needed on the subject, we 
would refer to Khiurajmal v. Daim (3) 

■t andu Lahhman MasnreJcar v. Anpzirna (4) 
■^Vari V. PuUanna (5) and Jiwa Khan v. 
LaMmt Chand (6). As observed in JRyari 
V, Pittanzia (5), a mortgagee cannot rely on 
J years rule, unless he proves a subse- 
quent valid sale, in the absence of which, 

nis possession must be taken to retain its 
original character. 

above discussion is 
that the plaintiff is entitled to redeem one- 

half of the mortgaged property and that 
the decree of the learned Divisional Judge 
must be conhrmed. ^Ye, accordingly, dismiss 
both the appeals and direct the parties to 
bear their own costs in this Court. 

00 n on^ /T. « X Appeal dimmed. 

fl N ‘90.® I 2 

^ ^ ^5 32 1. A. 23. 

(4) 21 B. 793. 

(5) 14 J[. 38. 

(6) 11 Iml. Cas. 429; 146 P. W. R. 1911; 232 P. L. 

A. loLU 


CALCUTTA HIGH COURT, 
Appeal prom Appellate Decree Ko 2371 

OF 1913. 

February 11. 191ti. 

Present-.-m. Justice Sharfuddin and 
ilr. Justice Teunon. 

Sheikh JOHAN BUKSH-Plaintiff^ 

Appellant 

i*6rsti8 

SheM MOHAMMAD TASLIMiNnomRS 
A- Respondents. 

Cml Procedure Code {Act XIV of 1882J s 'll'? 
Cnil Procedure Code {Act V of \m) r Rf\-Q ■* 

0/ certified pmchmr for 
confi) mation oj possemon, mointainahilify of 

Sec ion 317 of the Civil Procedure Code 

cannot be a bar to the Tnaintainabdity of , ^uit 

iirnn possession of an Lmovcable 

propeity against a private transferee of the certified 
purchaser on the allegation that the ceHifird pm 
chaser as henamuhroi the plaintiff purchased fhat 

proper y of the plamtiffin execution of “ le ee 
against him. [p. 965, col. ].] ® 

Section 66 of the new Code of Civil Procedure is 
more comprehensive than section 317 of the Civil 
Procedure Code of 1882. [p. 964, col. 2.] ^ 

Peon's c'w n"‘657 'i ^6 C. 

t:;; 

V. Aunoparna, 23 C. 699, followed. ' 

Appeal against the decree of the Subordi- 

nate Judge 2nd Court, Muxafferpore, dated 

the 2bth April 1913, affirming that of the 

Munsif, 1st Court, at that place, dated the 
29th August 1912. 

FACTS.— The facts material to the report 
are as follows: — 

The plaintiff instituted a suit for a declar- 
ation of his title and for confirmation of pos- 
session, on the allegation that the defendant 
second party who purchased the property in 
suit in execution of a mortgage-decree was 
tne henamidar of the plaintiff. The mort- 
gage-decree was obtained against the plaintiff 
and others and the purchase was made on 
the 3rd June 1893 by the plaintiff in the 
henami of the defendant second party. This 
defendant second party sold the property in 
suit to the defendant 1st party on the 17th 
August 1904. The plaintiff’s allegation was 
that he was all along in possession of the 
property in question and the defendant 
second party never claimed any right to the 
property. The Munsif without trying the 
suit on the merits dismissed it on the prelimi- 
nary ground that the suit was barred under 
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section 66, Civil Procedure Code, 190S. On 
appeal the Subordinate Judg^ held that the 
Code of Civil Procedure applicable to the 
suit was the Code of 1682, but he held that 
the suit was barred by section 317 of the 
Code of 1882 and, therefore, the suit of the 
plaintiff was not maintainable. The present 
second appeal' was preferred against the de- 
cision of the Subordinate Judge. 

Babu Bajendra Prasad Jov the Appellant. — 
The suit being one for confirmation of posses- 
sion could nut be barred under section 317 of 
the Code of 1^82, vide lOiasti Churn Xnmli v. 
Aunopurna (1). Also the suit was not against 
the certified purchaser but against an assignee 
of the certified purchaser, therefore, sec- 
tion 317 has no application. This section 
ought to be strictly construed, as it bars the 
real right of a party who has actually pur- 
chased the property in execution sale and 
paid the consideration money but has taken 
the sale certificate in the name of his bcnanii- 
dar. This section is penal in its nature and 
must be confined within its strict term. If 
a case does not fail within its letter, the 
section cannot be applied to it, viile Dukhada 
iSnndari Dasi v. Srinwn!o Joardar (2); 
N.sukar Das v. Bairagi ^iainal (3j; Tlicgija- 
telan v. Kochan (-1); Kunwar v. Bhaguli 

(5). 

The Code of 1882 ought to govern tliis suit, 
as section (JG of the now Code does nut lay 
down a mere rule of procedure but affects 
a substantive riglit, and cannot have retros- 
pective operation — \ ide Coprshivar Pui v. 
Jiban Chandra (G). 

J^loulvi Muhammad M'-Mnpha Khan, for 
the Respondent. — The suit having been insti- 
tuted in 19ll when the new Code was in 
force, section GG of the new Cody and not 
section 317 of the old Code will guveiai the 
case, it could not be said that sectinii Go of 
the new Code deals with .substantive law and 
not with procedure, as its ohjecL is tu lay 
down a I'ule as to how an aiiclion-pnrchaser 
in execution should proceed to cumplute his 
title to the property purcliased. Kveii if the 

(1) 

[2) W.y. (ioT. 

(3) ly Iml. ' as. yoU; I'j C'. L. J. 330. 

(tj 21 U. 7; 7.M. I..J. 2110. 

{o) 21 A. llHi; A. W. X. (IS!);)) ;!(). 

(0) 2-f IimI. L'u.s 37; lb C. W. X. 601, l‘j U. L. J. 

649, -lU’.lJl'o. 
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Code of 1882 applied, the suit of the plaintiff 
was not maintainable, vide Hari Oovtnd 
Joshi V. Ramchandra 'biarayan Qole{l), There 
is no reason why the representative of a 
certihed purchaser should be in a worse 
position than the certified purchaser. 

JUDGMENT. 

SuAUFQDDiN, J. — This appeal is on behalf 
of the plaintiff. The facts of the case are 
these. The plaintiff in the suit had a small 
share in a certain matiza, which wa.s sold in 
execution of a decree against him and was 
purchased by defendant No. 2 on the 3rd 
June 1893. On the 17th August 1904 the 
defendant No. 2 sold the share to defendant 
No. 1. The present suit was instituted by 
the plaintiff for confirmation of his po.ssession 
with regard to that share on the allegation 
that the defendant No. 2, although a certified 
purchaser, was merely a henamidar for him, 
the plaintiff, and that the transaction of sale 
between the defendant No. 2 and defendant 
No. 1 was a fraudulent and colourable transac- 
tion. 

The first Court without going into evidence 
dismi.'<sed the suit on the ground that sec- 
tion 66 of the present Civil Procedure Code 
was a bar to the maintainability of the suit. 
The plaintiff appealed to the Subordinate 
Judge of Muzafferpore, who dismissed the 
appeal holding that section 317 of the old 
Code, and not section 66 of the present Code, 
applied to tlie incidents of the sale, the sale 
having taken place at a time when the old 
Procedure Code was in force, and that the 
.suit was not maintainable even under sec- 
tion 317 of the old Code. Hence the present 

appeal. 

The grounds taken are, first, that though 
the suit was instituted at a time when the 
present Code w'as in force, the right to sue 
vested in the plaintiff before the passing of 
the new Code and could not be interfered with 
by the new Code; and secondly, that although 
there was a sale of the share in question in 
execution of a decree, the plaintiff notwith- 
standing the sale remained ail along in 
pos.session. 

The first question really is whether sec- 
tion 317 of the old Code or sectionl66 of the 
new governs the present suit. 

Section GG of the new Code is more com* 
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prehensive, It says that a suit against a 
person claiming under a certified purchaser 
is not maintainable on the ground of the 
purchase being on behalf of plaintiff. 

Under section 3i7 of the old Codoj no suit 
could be maintained against a certified pur^ 
chaser. 

The present suit, however, is not against 
the certified purchaser but against a private 
transferee of the certified purchaser. That 
being so, section 817 cannot be a bar to the 
maintainability of the suit. 

On behalf of the appellant, our .attention 
has been invited to certain authorities of this 
Court, first to the case of Bitkhada Stindari 
Dost V. ST^monto Jodvdav (2) where it was 
distinctly held that section 317 of the old Civil 
Procedure Code is no bar to a suit against 
any person claiming through or under the 
certified purchaser. The next case referred 
to was the case of Nisakcr Bas v. Bairogi- 
Samal (3),^ in which it was held that the 
expression “certified purchaser” in section 317, 
Civil Procedure Code, should be strictly con- 
strued and did not include his successor-in- 
title. The third case referred to is the case 
of SasH Churn Nundi v. Aunopurna (l). 
In this reported case the plaintiff had pur- 
chased in the name of the defendant certain 
property at a sale in execution of a decree. 
The plaintiff continued in undisturbed pos- 
session for a number of years. He then 
brought a suit against the defendant as the 
latter wanted to disturb his possession. 

It was held that the suit was maintainable 
as it did not come within the scope of sec- 
tion 817 of the Code. Here the plaintiff 
claims to have been in possession from 183-'. 
On a review of the above cases, we think that 
this case should be sent back to the lower 
Appellate Court with instructions to send it 
to the first Court for deciding the case on the 
merits after giving both sides an opportunity 
of entering into evidence and examining 
witnesses. We set aside the judgment of 
the lower Appellate Court and remand the 
case for that purpose. 

Costs will abide the result. 

Teunon, J.— 1 agree in the order proposed. 

Case remanded. 


MADRAS HTOH COURT. 

Second Civil AppcaL No. 737 op 1913, 
January 19, 1916. 

Presen/:— Justice Sir William Ayling, KT.,and 

Mr. Justice Napier. 

SUBRAMANIAN CHETTIAR-Defexdaxt 

No. 1_Appellant 

VBYSH^ 

KADIRE^AN CHETTIAR and others— 
PlaimtiFe axd Defendants Nos. 2 to 6 

— Respondents. 

(LV of 1008), Sch I, Art. 00- 
MoncydepoM, moaoing of— Servant allowing his 
salary to nccnmulate along with .‘nun paid hy him 
pnor to entering service -Total ainonnf, nature of ^ 
Banker and customer— Debtor and creditor. 

Tlio plaineiff, prior to entering tl.e service 
Ot tlie dcfeiKhiiit lirm, gave a certain amount of 
money to the tirm and then, allowed liis 
salary to accumulate and remain with the firm 
under an affreement that both sums should be 
credited With interest as the curreut rate aud should 
bo payable on doniaiul. The plaintiff oecasiouallv 
drew a.rmnst it wl.ouever lie required monef 

On a suit for sums due: 

Ml, that both sums were “monev deposited" 
tvi Inn the meaning of Article hO of the Limitation 
Act and not money lent" under Article 59 and that 
the period of limitation commenced to run from 
tho date of demand, [p. cols. 1 & 2.] 

Money in tho hands of a trader who is not a 
banker will he “a deposit" in circnmstancos such 
as wiHild make it money of a ciistoraor where the 
depositee was a hanker, [p. 067, cols. I i 2.] 

Ichha DImnJi y Salim, 16 B. 338, Dharam Da, y 

Oamja Den, .SJ A. 773, A. ff. X. (Iy07j 263, 4 A h 
J. i'2iS, di.^sciitcd fnun. 

5 ^"7 T 7';';” ' ■ 32 M. 68, 

5 .u. Ji, 1. loi: Ddry v. (184«) H L (' 9'<. 

9 K U. UOJ; M J{. It. 14, i ph jyj. y j,,,.’ 

Utiile. knatchuiill v. Willcif, i;i L’ii D (jyy. i t 

Cll. 4lo; Ji. T 4 ]• *'S \V R ' o * / * * * 

D i .w/ . ‘ ixnchur V 

Bfo'ojhn,,,, (19.4) A. C.;iUS: 84 L. J. Hi J,. 

1. 1; oS .S. J, 8UJ; 0 1. L K.;4 0 referred to 

Id>>rt%uiler Bluidnri Kiuuui Bihi, Ifi 

W ^ianinwlrar Chetti 

ly M. tij ; 0 li, J, tulllMVOd, 


The true relation between a banher and his 
customer is that of debtor and creditor, but a 
customer m Iio j.ays mom-ys to his banker under 
terms that be is not to use it or who authorises 
ns banker to collect money due to him on flie like 
terms constitutes a liduciary reiationsiiip between 
himi,cltami llie banker and is entitled to recover 
the amount from the general assets of the banker 

1 the banker has committed a breach of trust, on 

the principle that all other parments must be 

assumed to have been made out of the monev iu 

the bankers hands to whieli no fiduciarv character 
attached. I p. ‘did, col. ‘ 

Second appeal against the decree of the 
Court of the Temporary Subordinate Jud.^>-e 
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of Ramnad at Madura, in Appeal Suit No. 
231 of 1912, preferred against that of 
the Court of the District Mnnsif of Parama- 
kndi, in Original Suit No. 826 of 1910. 

Mr. V. K. Srinivasa Aiyangar for Mr. 
C, 8. Venhatachariar, for the Appellant. 

Mr. K V. Krisknaswami Aiyar, for the 
Respondents. 

JUDGMENT. 

Napier, J.— The question raised in this 
.second appeal and in the connected Second 
Appeal No. 738 of 1913 is, whether certain 
sums claimed by the plaintiff in each case 
from the defendant firm are “money de- 
posited” within the meaning of Article 60 
of the present Limitation Act. The lower 
Appellate Court has held that they are, 
but we are asked to hold that there is no 
evidence to support that finding. The 
Second Appeal No. 737 of 1913 is to recover 
Rs. 817-1-9 alleged to be due to the plaintiff 
as balance of principal and interest due 
in re.spect of two sums deposited by him. 
The first amount was Rs. 550 given to the 
defendants on October 17th, 1905, prior to 
his entering their service as an assistant 
which he did on March 3rd, 1906. The 
second sum was Rs. 526-12-0, which re- 
presents half the salary of the plaintiff for 
the whole three years of his service and 
credited by him to himself on joining the 
service. No cash was taken out or returned 
by the plaintiff but it is proved that accord- 
ing to the custom of these traders, the plaint- 
iff was entitled to take that amount and 
deal with it as he wished. What he did 
Avas to leave it with the firm and draw 
against it as he required money. The 
lower Appellate Court has found 'further 
that the agreement between the parties was 
that the account of both suras should be 
credited with interest at the current rate and 
should be payable on demand. It is con- 
tended for the appellants that the money 

IS money lent” within Article 59 and the 

suit is barred by limitation. Reliance is 
placed on Ichha Dhanji v. Xnfhn (1) 
marmn]hs^’.nnvga Devti^) and 0{}Hai 
Ass!(}VPr of Mathas y. Svu'lh (3). ' The 
Madras ca.^e is one of those arising out of 
the Arbnthnot insolvency in which a large 

(2) 2!l ,\. V-:),. A. W, S' (IllorU’fi:!; J.A L ,I (!'>s 


payment in respect of money in the hands 
of the firm. The Court had to decide the 
real legal character of the transaction be- 
tween the banker and his customer and for 
that purpose laid down the law with which I 
respectfully agree— the basis of which is to 
be found in the two leading cases Foley v. Hill 
(4) and In re Hallett's Fstate, Knatckhull v. 
Hallett (5), lately re-aflBrmed by the House of 
Lords in the Birkbeck Bank case, Sinclair y. 
Brougham (6). The law is as follows:— The 
true relation betAveen a banker and his customer 
is that of debtor and creditor [Foley v. Hill 
(4)], but a customer who pays money to his 
banker under terms that they (?) are not to 
u.se it or who authorises his banker to 
collect money due to him on the like terms 
constitutes a fiduciary relationship between 
himself and the banker and is entitled to 
recover the amount from the general assets 
of the banker if the banker has committed 
a breach of trust, on the principle that all 
other payments must be assumed to have 
been made out of money in the banker’s 
hands to which no fiduciary character 

att^hed [In re HalleWs Estate, KnatchMl 
y, Hallett [h)]. It is contended for the ap- . 
pellants that on the admitted facts the 
present case is not within In re HalleWs 
Estate, Knatckhull v. Hallett (5), and fur- 
ther that these principles must be applied 
in the ccnstruction of the Articles of the 
Limitation Act and that what is in law 
and fact a loan could not be money de- 
posited under Article 60. This is undoubt- 
edly the view taken in Dharam Das v. Ganga 
Eevi (2), where the Court holds on facta 
very similar to those here that Article 60 
IS not intended to apply to a transaction 
winch IS in law a loan, and in Ichha Dhanji 
v. Katha (1), where the same language is 
used with the same result. 

^Vith great deference to the learned 

Judges the rea.soning ignores the fact that 

If the term deposit’ is legally inapplicable 

to a loan it is also inapt for describing a 

trust of money and also that the word 

deposit’ IS familiar in banking parlance as 

describing money held by a banker for his 
(4) (IS-KS) 2 H. L. C. 28; 9 K. li. 1002; SI }\ R u 
nlhruiing 1 i*|,. m-, S Jnr. 347; 13 L. J. Ch. 182; 41 E. 

w. u. 


13 rii. 1). 49 L. J. Ch. 415: 42 I, T. 421; 28 
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oastomer on special terms as distinguished 
from current account in both which cases, 
however, the banker is intended to have the 
use of the money and no trust arises. The 
contrary view is expressed in Ishur Ghundei' 
Bhadun v. Jibun Kuman BiU (7), where 
the Court held that Article 50 must be con- 
strued with reference to the ordinary idea 
cf the public as to the dealing with banks 
and by the language used by the bankers 
themselves in describing their balances 
held on account of customers. In a judg- 
ment which will repay careful examination 
the learned Judges give good reasons for 
taking the view. The same view was 
taken by this Court in Perudevitayar Ammal 
v. ammalvar Ghetti (8), a case somewhat 
stronger than the Calcutta case in one 
respect in that the depositee was not a 
banker but an ordinary shopkeeper and thus 
the position was much more like the present 
case, the only difference being that in 
Perundevitayar Ammal v. Nammalva)' Ghetti 
(8) the depositor is not shown to have been 
entitled to draw against the deposit, whereas 
in Ishur Ghunder Bhaduri v. Jibun Kumari 
Bibi (7) he did draw. All these cases, 
however, are decided on the words of the 
Article in the Limitation Act of 1877, but 
the present Act has added the words 
including money of a customer in the 
hands of a banker so payable.” It must be 
admitted that the Legislature has not yet 
made the matter perfectly clear but it has 
definitely and, I think, intentionally used 
language in a non-legal sense. The money 
of a customer can only mean money paid 
in the ordinary aistomary way of business. 
Now clearly when it passes into the banker’s 
hands it is not the customer’s money any 
longer. It becomes a debt due from the 
bank. I cannot but regard this language 
as throwing light on the meaning to be 
given to the word deposit’, for it seems to 
me illogical to treat the word ‘deposit’ 
as inapplicable to what is in law a loan and 
yet be compelled to give a non-legal meaning 
to a phrase which is stated to be included” 
in the word deposit.’ We can, I think, 
only give full meaning to the language 
used in the present Article by holding 
that money in the bands of a trader who 

(7) 16 C. 2o. 

(8) 18M.390j5M. L. J.203. 


is not a banker will be a deposit in 
circumstances such as would make it money 
of a customer where the depositee was a 
banker. For these reasons I am of opinion 
that the judgment of the lower Appellate 
Court is right and the appeal must be 
dismissed with costs. 

Ayuno, J.— I agree. 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 

MADRAS. 

Revenue Petition No. 51 of 1915. 

January 19, 1916. 

Present:— Mr. Clegg, F. M. 

VEDACHALLA DHIKAHIDAR— 

Petitioner 

V6TSIIS 

VANKATHU SUBBARATA REDDIAR 

AND ANOTHER— CouNTER-PeTITIONER.S. 

Madras Estates Land (Act I of 1908), Ss'. 
112, 117, 205 — Notice of intention to sell smaller 
extent of land— Ambiguity in sale proclamation, effect of 
—Sale, legality of— Civil Procedure Code (Act V of 
1908), s. 151. 

A sale proclamation issued under section 117 
of the Madras Estates Laod Act (I of 1908) must 
closely follow the notice of intention to sell 
served on the defaulter under section 112 of tlie 
Act. [p, 969, col. 1.] 

Where the sale proclamation represents a certain 
piece of laud as lying within certain boundaries which 
cover a larger extent of land than that specified 
in the notice of intention to sell given under section 
112 of the Act, and where the sale is also of crnps 
on the land not included either in tlie notice of 
intention to sell under section 112 or in the pro- 
clamation of sale under section 117 ami the hind 
is sold for a very inadequate price: 

Held, that under section 205 of tlie Madras Estatc.s 
Land Act the sale was liable to he .«et aside as 
illegal, [p. 909, col. 2.] 

Petition for revision against the decree 
of the District Collector in Appeal Suit 
No. 175 of 1915, dated the 3rd September 
1915. 

FACTS appear clearly from the grounds 
of appeal, which run as follows: 

(1) The first re.spondent is the purchaser 
of certain lands at the Court sale held, 
in accordance with the sections 111 and 
123 of the Madras Estates Land Act, on 15th 
December 1914. 

(2) A petition was filed, under section 151 
cf Civil Procedure Code and section 192 of 
Madras Estates Land Act, to prevent the 
purchaser from taking the crops along with 
the land, among others, in the Court of the 
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Snb-Coliectop at Chengliput on 10th Febra- 
ary 1915. 

(3) Though an order complying with ti e 
request was got on 27th February 1315, 
the respondent without obeying the order 
forcibly took away the crops on the 2Sth 
February 1915. 

(4) The appellant then put in a sanction 
petition in the same Court under section l‘?5 of 
the Criminal Procedure Code in March 1 '15 
and reque.sted the Court to set aside the sale, 
on the grounds that the Madras Estates Land 
Act was not applicable to the parties as they 
were not related as landlord and tenant 
hut as lessor and lessee, as the 7/ieraw were 
improperly included in the attxchment 
amount and that the rent sale was benami 
for another person. 

(0) The sale was accordingly set aside 
by the order of the Sub-Collector No. 92 of 
1915 referred to above. 

(6) The defendant appealed to the Dis- 
trict Collector to have the order of the 
Sub-Collector set aside in Appeal Petition 
^ 0 . 175 of 1915 and the District Collector set 
aside the above order on 19th August 1915. 

The present appellant who was the first 
respondent in the above suit begs to prefer 
this revision petition under .section 2 -5 of 
Madras Estates Land Act to the Ilon’ble 
Court of the Board of Revenue on the 
following among other grounds: — 

(1) The lower Appellate Court erred in 

reversing tiie order of tlie Sub-Col- 
lector and had no jurisdiction to 
entertain an appeal against the 
order. 

(2) The Sub-Collector liad power to 

rectify bis own error under sec- 
tion 151 of the Code of Civil Pro- 
cedure he having himself passed 
the decree. 

(3) Ihe extent of land sold was more 

than 35 katui more than tlafse in- 
dicated in the sale proclamation and 
the purchaser lias no right to 

take the crop also, since it was 
not sold. 

Mr. r. M Vedantaclwn, for the Petitioner - 

the bub-Gollector having set a.shJe the .sale 

the Collector had no juri.sd lotion to reverse 
his order, ruder .section Col of the ('o,1r 

Civil Procedure tlie .Suh ColIeetL 1,2 
tlif.trowei. 
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Here the extent of land actually sold 
is far greater than that specified in the 
proclamation of sale or the notice of intention 
to sell, and the crops on the land were 
sold though not covered either by the notice 
of intention to sell or the sale proclamation. 
Mr. N. S, Rangasawmy Aiyangar^ for the 

Respondents. - The relationship between the 
parties is not that of l indlord and tenant, 
but only of lessee and lessor not governed 
by the Madras Estates Land Act. 

The land having been sold as being 
within certain boundaries the whole extent 
within thfse boundaries passed by the sale. 

JL DGM ENT.— This is styled both an 

appeal and revision petition against the 
decree of the District Collector in Appeal 
Suit No. 175 of '915, dated 3rd September 
yi 5, setting a.'iide the order of Sub-Collectur 
in Miscellaneous Petition No. 92 of 9i5 
dated 28th June 1915. Both the so-called 

appeal tc the District Collector and the 

present petition are admissible only as 

revision petitions under section 205 of the 

Estates Land Act and will be treated as 
such. 

2. The Dhstrict Collector has considered 

only the que.stinn of jurisdiction of the 

Sub-Collector to pass the order, and in 

so far as he has found it to be ultra vires 
I consider he is right. 

The petitioner neglected all the opportunities 

under the E.states Land Act to have the 

sale set aside and delivery of posse.s.sion of 

tlie land and crops has been effected. There is 

no provision under the Act giving the 

Sub-Collector power to cancel the sale of 

the order delivering pos.se.ssion of the land 

and crops. I do not consider the provisions 

of section ]ol of tlie ,„e.tent Civil Code 

Of Procedure, Act V of lOOS, (which did not 

ex. .St unde,, the old Act) are applicable. 

Uthei'^ legal remedie.s were available. 

It is not necessary, therefore, to interfere 

uith he oi-der of the District Collector 

cancelling that of the Siih-Collector. 

o. The petitioner liasnow cometotliis Court 
under section oQ.j 

of the Siih Collector’s proceedings on seveial 

other grounds. 

L He contends that the relation between 

tlie p,-opnelor and himself is that of les.sor 

am lessee, and not that of land-holder and 
'■'/ef under the Act. The prop, 'iefor denies 
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that the documents executed by them transfer 
any of his melwar am rights to the petitioner. 
The petitioner is admittedly a rpot and 
reading the documents, I have no doubt 
that they constitute apatta and mucbilika 
for a permanent money rent under section 51 
of the Act. This contention fails. 

5. It is further contended that all that 
was sold was 35 kanis of land in the 
holding, that this was all that was covered 
by the notice of intention to sell under 
section 112 and sale proclamation under 
section 117, and that the crops on the 
land were not included in the sale. 

The proprietor (second counter-petitioner) 

supports the contention that 35 kanis 

only were sold out of the holding; on the 

other hand, the auction-purchaser (1st 

counter-petitioner) asserts that he is entitled 

into the land within the boundaries in the 

sale proclamation with the standing crops 

thereon, that these have been delivered 

into his possession by the Sub-Collector and 

Wat the petitionor’s remedy is a suit in a 

Civil Court if too much has been taken 
from him. 


understood that the crops also were to be 
sold. 

The contravention of the provisions in 
section 117, which means that the part of 
the boHing to be sold should be clearly 
identihable, has resulted, I consider in a 
serious miscarriage of justice, and this Court 
has power to interfere under section 205. 

The proceedings under the Act for the 

realization of the rent will accordingly be 

cancelled in iota. As the proprietor 

(second counter petitioner) is responsible 

for not specifying distinctly what he intend- 

ed to sell he will bear the petitioner’s costs 
m this Court. 

Proceedings cancelled. 


CALCUTTA HIGH COURT. 
Appkal from Appe.latic Decree Ho. 3262 

OF 1912. 


^ As a matter of fact posse.ssion has been 
given of about 70 acres with the crops 
^ereon. The petitioner values the crops at 
Ks 2,000 _ alone and the price realized 
at the auction sale was only Rs. 735, which 
seems totally inadequate for what the 
successful purchaser claims to have purchased. 

Under section 117 the part of the 
holding to be sold must be speciM in the 
sale proclamation. The proclamation which 
exactly follows the notice unler section J 12 
contains two plots for sale measuring 15 
and 20 kaws, respectively, but the northern 
boundary of plot Ho. 1 and the southern 

bnundaryofplotHo. II are indehnite. From 
the fact that one of the southern boundaries 
0 plot Ho. II 13 not mentioned as plot 
iNo. l, it would be suppo.sed that a strip 
ot land was omitted between the two 
plots, and that, therefore, the whole area 
was not proclaimed or sold. Besides it 
IS very doubtful whether it was intended 
that the crops should go with the land 
at the sale. There were no crops at all 
when notice under section 112 was served 
no mention was made of crops in the 
sale prodairaed and judging from the price 
realised it is hardly likely that the bidders 


February II, 1916. 
Present-.—liv. Justice Chapman and 
Mr. Justice Mullick. 

HARI SIHGH AND OTHERS— Defendants 
Ho.s. 1 TO 5— Appellants 


SAHT PROSAD SIHGH and others — 
Plaintiffs — Respondents. 

HmUlm--Son'$ ludnlihj to pmj debt- 

Debt incurred h<J upproprmtin.j moncj dae to another 
d I'nnwial — Criintiinl niinappropriation. * 

f/ ami r liouglit a propt-rtv at a revonno 
but tlx; lxi'’>ns Iwoii revoked, T H 
Mholeof thu purclius^.uuuioy. In u suit I,,- H to 
.■ououoi- Ins slusre of tlie luucliuscmouoy u decree 
was made against T in execution of wliicl. aucest 
property belonging to T was soil Tlie son „ y 
_ brought a suit to recover Ids l.alf share of the 
proper y, on the ground that the debt incurred bv 
ns father was an immoral debt which he was ml 
bound tore pa V: 

ife/d, that the debt was not an immoral one and 
. was menmbent upon the son to ropav it and tha 
therefore, be was not entitled to recover hi, , h .^’ 

of the ancestral property, [p. 971, col. 2 .] ' 


Appeal against the decree of the District 

Judge, Patna, dated the 22nd June 191’-* 

alarming that of the Additional Subordinare’ 

Judge, at that place, dated the 29th of 
August 1911. 


FACTS.-The material facts will appear 
from the judgment of the Higii Court 
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The lower Appellate Court in dismisginH the 
appeal preferred by Hari Singh and others 
made the following observations: — 

* The case of the plaintiff is that Tipan 
Pershad Singh having taken the money • 

#***##*♦*# dishonestly 
and fraudulently and under circumstances 
rendering him liable for criminal prosecution, 
the ancestral property is not liable and the 
only part of it which can be brought to sale 
is Tipan Pershad’s own interest therein. * 
# # # # are not able to obtain 
from Tipan Pershad any statement in 
respect of the intention with which he took 
the money. ***** have to rely 
upon the pleadings in the suit brought by the 
appellants in 1896 and upon the pleadings 
in the present suit”. (After discussing the 
pleadings, the learned District Judge 
observed) ‘ Tipan Pershad’s act was 
fraudulent from the very beginning; he was, 
therefore, on the pleadings of the present 
appellants guilty of an offence under sec- 
tion 403 of the Indian Penal Code. This 
having been their case throughout, they 
cannot now say that Tipan Pershad came by 


the money honestly.” 

Babu Umakali Mnkerjee (with Babu Bagku- 
nafh Singh), for the Appellants. — The lower 
Court was wrong in dismissing the appeal; 
if the original intention was not 
criminal, .subsequent change of intention 
could not make it so. Tipan Singh, by 
taking out the money, did not commit any 
criminal offence : Chakouri Mahtini v. 
(Jnnga Froshnd ( 1 ). 

[M CLMCK, J. — The Judge finds as a fact 
that the money was withdrawn with a 
criminal intent]. 

Tlie Judge cannot find that there was 
criminal intent if the facts in connec- 
tion with the withdrawal of the money 
did not constitute a criminal offence. 
The quc.'ition whether criminal intention 
existed or not is not a pure que^'tion of 
fact, as the intention lias to lie inferred from 
certain facts. The Collector would not 
pay the money to any person otiier than 
the recorded purcliaser at the revenue sale; 
hence it was that Tipan who was the recorded 
purchaser withdrew the iiKutey. Could it 
be f-aid that by witlidrawing the itutney. 
be committed the olTeiice of criminal mis- 

(0 1-' Irul. Ta.s. liOli; i:, (■ I, .), p 

W.,\, alOCJilC. SUL>. ' 


appropriation? True, he did not pay to the 
other recorded purchaser his share of the 
money who had consequently to bring a 
suit; but that does not show that Tipan 
committed any offence under the Penal 
Code, vide Medai Dolavay Tirumalaiyappa 
Mudeliar v. Veeyabudra (2), Kanmar 
Venkappayya v. Krishna Gkariya (3) and 
Erasala Gurunatham Ckefty v. Addepally 
Eaghavalu Ghetty (4). 

[Mgllick, J.— Is not existence or non- 
existence of an intention a question of fact?] 
No. The intention must be inferred from 
conduct or words. If the acts or words 
did not warrant a criminal intention, the 
finding of the Judge that there was criminal 
intention cannot be binding on the High 
Court in second appeal. The act of Tipan 
Pershad could never amount to criminal 
offence, vide Queen v. Parhutty Ghurn 
Ghnckerhutty (5). 

Besides, the respondents have no equity 
on their side. We were deprived of our 
share in the purchase-money withdrawn by 
Tipan Pershad, and when we got a decree 
for the money and wanted to realise it in 
execution, the heirs of Tipan Pershad come 
forward and say that they are not liable for 
this debt of their ancestor on the ground 
that it was an immoral debt. 

Babu llahendra Nath Boy, for the Respond- 
ents. — This appeal is concluded by findings of 
fact. The question of criminal intention is a 
question of fact and not of law, vide Pareman 
Doss V. Bhattu Mahton (6). 

[Mulliok'. J. — It will be open to us to say 
that on the facts found, no criminal offence 
was made out]. 

Tipan with the help of and in col- 
lusion with the Muktear withdrew the 
whole amount without giving any notice 
to the respondents and converted it to his 
own use. Even a temporary conversion is 
sufficient to make a criminal offence. 

[Chapman, J. — Where is the proof of 
conversion? Taking by itself is not conver- 
.sion.] 

Taking under the circumstances stated 
in the judgments of the lower Courts amount- 
ed to conversion. Even if he thought of 
(2) 4 IimI. Cas. 1090; 19 M. L. J. 759. ' 

i'D :n M. 161;2 M.L.T.o29;17M. L. J. 613; 3 M 

1. T. ;c.3. 

(4) 31 iM. 472: .3 h. T. 394; 8 Cr. L. J. 147. 

15) IMV.U. 13 Cr. 

(0) 24 C. 072 . 
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rei)aying the money, that would not prevent 
it from being a oonveraion. I quite see 
that the case is a hard one for the appel- 
lants and your Ijordships might be inclined 
to stretch the law a little in their favour. 
But I submit that hard oases should not 
induce your Lordships to make bad law. 

JUDGMENT. 

Mdllick, J. — Kari Singh and Tipan Singh 
bought an estate at a revenue auction sale 
in^ 1895 for Rs. 19,100. That sale was set 
aside and Tipan Singh became entitled 
after the reversal of the sale to 13/l6ths of 
the auction purchase-money and Hari 
Singh to the balance. Tipan Singh even- 
tually drew out the whole of the purchase- 
money and it was necessary for Hari Singh 
to sue Tipan Singh. He accoi’dingly insti- 
tuted a suit and obtained a decree against 
lipan Singh for his share of the purchase 
money. In execution of that decree certain 
ancestral property belonging to Tipan was 
sold and purchased by Hari Singh. The 
suit out of which the present appeal arises 
was brought by Sant Prosad Singh, son 
of Tipan Singh, for possession of a half 
share of the ancestral property which has 
been purchased by Hari Singh in execution 
of his decree. The claim is based on the 
ground that the debt incurred by Tipan 
Singh was an immoral debt and that, 
therefore, there was no pious duty on the 
part of Sant Prosad, his son, to pay that 
debt and that, the property sold being the 
joint ancestral property of himself and his 
father, his half share was not affected by 
the sale. Both the lower Courts have 
found in favour of the plaintiff and have 
decreed the suit. The defendants have 
appealed to this Court. 

In the present second appeal, it has been 
urged that the debt was not an immoral 
debt and that the plaintiff is not entitled to 
succeed. It is not necessary to discuss the 
various decisions which have been placed 
before us for the purpose of showing that 
there is a distinction between a taking 
which is not criminal and a taking which 
merely imposes a civil liability. It is 
sufficient for the purposes of this case to say 
tl)at, ^ upon the facts found by the learned 
District Judge, the offence of criminal mis* 
appropriation within the meaning of the 


Indian Penal Code has not been made out, 
and that Tipan Singh did not commit an 
immoral act in drawing out the money from 
the Collectorate. If his act was not an 
immoral one, it was incumbent upon the 
plaintiff to repay the debt. The plaintiff 
must, therefore, fail in the present suit. 
Ihe result is that the appeaLis decreed and 
the plaintiff s suit is dismissed with costs in 
all Courts. 

Appeal decreed. 


nitjil (JUURT. 

PiKST Civil Appeal No. 198 op 1913. 
December 15, 1915. 

Present:- Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar 

SUBBARAYA GOUNDAN-Depend.ut 

No. 8 — Appellant 

versus 

S. RANGANADHA MUDALIAR and 
OTHERS— Plaintiff and Defendants Nos. 1 

TO 7— Respondents. 

Madras Revenue Recovery Act {II of 1864j, .s. 42- 
Assignment of Government revenue- Assignee, 'ivhefher 
has Urst charge on land— Suit to recover iodi 
nature of— Small Cause Court, jurisdiction of. ’ 

For Mnllis, C. X— Wliere Government transfers tlie 
right to collect the jodi to a zemindar or mitfahdar in 
consideration of liis undertaking to nav a lixed 
peMnsh and includes it in the assets of the mituih 
whencalcuhatiiig the peshkush pavuhle thereon t),e 
zennndar or mitlahdnr l.as no charge upui, ti.em 
and a suit by him to recover fi„ni the inamdor 
IS a .‘••uic for rent and nothing more and so cognizable 

by a Court of Small Causes in the Madras Presidenev 
Lp. 9 <2, col. 2,] •’ 

Suhbarnija v. Suh-Colhrtor of Chinglepuf, 6 M 303 

atp. Sccretanjof State V. AshfamHrlhi,’ IS 89 

V. Sitaramaraza, 

19 M. 100 at p. 10^, followed. 

MuUapndi Balal-riAnayya v. Venkatanarnsimha 
Appa Rao, 19 M. ‘^‘29; Vcnhitngiri Rajol, 

21 iM. 243; Gnjapafi Rajah v. Suryanamyana ‘>2 
^l.UjAppa Rao V. Sohhanudri, 24 M. loS; Kastnri 
Gopala Atjyangar v. Anantaram Thivari, 26 U 730 -ir 

p. 733; 13 M.L.J.24S followed. 

Suryannav.Dargi, 7 M. 23b-, Aluhi v. Kunhi Bi 

lUM. llo; Kriifhiiosanu v. ^’enkafarmna^ 1*^ M 3iy* 

Ramachandra v. Joganmohana, 15 M. 161. referred to! 

Per Seshagiri Aiyar, J—h cannot be said tliat under 
no circumstances will an a.^signee of Goverument 

revenue possess the same remedies which the Govern 
ment have for the realization of their revenue bur i't 
IS essential for the right to arise in favour ’of r he 
assignee that the assigned revenue should retain its 
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diatinctive character of Goremment assessment, 
and where such jodi is included in the assets of the 
miftak when fixing the j^shkusth thereon, it is 
merely income due to the miVahdar and not 
Government assessment, [p. 974, cols 1 & 2.] 

In VC Churchilly Manxsin v. Churchill, 69 h. T. 
SP/jSGW. R. 806; 39Ch. D. 174; 58 L. J. Ch. 138 

referred to. ’ 

The priority given to Crown debts may also arise 
in favour of a mere assignee of Government levenuo 
[p. 973, col. 2 ] 

f^'ceretanj of State for Julia v. Bombay Landing and 
Shipping Co., 5 B. H. C. R. 23; Judah v. Secretary of 
•Slate for India, 12 C. 445 at p. 452, referred to. 

Appeal against tlie decree of the District 
Court of Salem, in Original Suit No. 20 of 
1911. 

Messrs. T. U, Bamachandra Aiyar^ T, R, 
Rmhnaswamy Aiyar and N. A. Krishna Aiyar, 
for the Appellant. 


Messrs. S. Srinivasa Aiyangar, K. F. Krish- 
nasamy Aiyar, A Srinivasa Aiyangar, N. C, 
Vijayaraghacachariar and C.S. Vtnkatachariar, 
for the Respondents. 

This appeal and the memorandum of cross- 
objections by the 8th Respondent coming on 
for hearing on the 10th and 14th September 
1915, and having stood over for consideration 
till the 2 st September 19,5, the Court 
delivered the following 

JUDGMENT. 

Wallis, C. J. — The question involved in 
this appeal is whether a ire mfndar or nuV/a/it/or 
who under his sa> nad has a right to collect 
the Jodi payable by an inamdar; has a charge 
for arrears of such jodi on the interest of the 
inamdar. Before considering this question it 
may be well to refer to the right of Govern- 
ment to a charge for arrears of revenue, and 
to the rights of tlie inanidnr for arrears 
against the ryots themselves. 

It washeld by Innes, J., in Suhharaya v. 
Snh-CoUect -r of Cliinglepul (1) tiiat “the 
right of Government is only a riglit to a 
charge on the hind, and a right to forfeit by 
due course of law, tiie title of the person 
bolding the land who does not pay the charge;” 
and this was cited with approval by 
Shephard, J., in SectcUuy of State v. Aslita- 
iiiurflii [2). Jn the present case the Gov- 
ernment assigned its rigiit to revenue to 


the inamdar subject to the payment of a jodi 
and it is well settled that by virtue of such 
assignment the inamdar did not acquire a 
charge upon the land, but was left to recover 
rent fromtheoccupiers under the provisions of 

the Madras Rent Recovery Act of 1865; and 

it was not until the passing of the Act of 
19C8 that landholders including certain 
inamdars acquired astafutory charge for rent. 
As regards the jodi payable by the inamdar 
to Government it is, where it has not been 
assigned, recoverable by Government, like 
zemindars' peskknsh, by sale of the inamdar's 
interest under the law in force for the time 
being, now the Revenue Recovery Act, 1864 
Under section 2 of that Act the land, the 
buildings upon it, and its products are tn be 
regarded as the security for the public 
revenue; but provided they have paid the 
rent to the land-holder the ryots are not 
affected by the land-holder’s default to pay 
the revenue due by him (section 33), and 
all that Government can do is to sell the 
interest of the defaulter free of all incum- 
brances. The right to sell free of incum- 
brances insuch a case is conferred bv sec 
tion 42 of the Act. 

Coming now to cases where the right to col- 
lect the jodi has been transferred to the zemtn~ 
dar or mittahdar under his sannad, there 
IS a long series of decisions in this Court 
that, when Government transfers the right 
to collect the jodi to a zemindar or miitahdar 
m consideration of his undertaking to pay a 

fixed peshkush, the zemindar or mittahdar 
has no charge upon them and that a suit by 
him to recover jodi is a suit for rent and 

nothing more and so cognizable in this Pre- 
sidency by the Court of Small Causes. 

It was apparently so held in Second Appeal 
No. b9L of 1893 and though a different view 
was taken in Second Appeal No. 822 of 1894 

[wdefoot-notoin Maharajah v! 

1,3)] it was again so ruled by 
Shephard and Subramania Aiyar, JJ., iu Mid- 
lapudi Balakrishnayya v. Venkatauarasimha 
Appa Rao UUnd Venkafagiri Rajah y. Venkat 
UU< (o . Rajah v. Suryaaarayana 

W nnci .Jppn Rao v. Sobhauath; Rao (7) 

(:i) 19 II. 100 nl 11 , 103 
(■1) 19 51,339. 

(0) 21 M. 241. 

(6) 22 M. 11. 

(7) 24 M. ir.S. 


(1) (j M. 303 :il p, :n(l. 

(2) 13 M. Ki at 123. 
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are to the same effect; and in Easturi Gopala 
Ayyangar v. Anantaram Thivari (8) it was 
again laid down broadly that assignees of 
revenue cannot proceed under section 42 of 
the Revenue Recovery Act and have only a 
personal claim. On the principle of stare 
decisis I feel bound to adhere to these 
decisions. The fact that icdi was held to be 
rent payable to a landholder by a tenant 
within the meaning of the Rent Recovery 
Act, 1865, having regard to the deGnition of 
landholder [see LahJminarayana Pantulu v. 
Venkatamyanam (9) and the casesthere cited], 
and that similar provisions were to be found in 
the Madras Estates Land Act, 1908, until 
these provisions were themselves repealed 
by the amending Act of 1909, has no direct 
bearing on the question but makes it more 
than ever undesirable to question the au- 
thority of the decisions laying down the 
competency of the Small Cause Courts to try 
suits for jodi on which the Legislature 
may have acted in finally deciding to leave 
such suits to the Civil Courts. The earlier 
cases of Suryanna v. Durgi (10)^ Ahibi v. 
Eunki Bi (11) and Erishnasami v. Venka- 
tarama (12) were not cases of jodi^ but 
assignments of portions of the revenue pay- 
able directly by the ryot and in the last 
of these cases Shephard, J*, who was a party 
to some of the later decisions doubted if a 
meie assignment of revenue would convey 
a charge, in Bamachondra v. Jayanmohana 
(13) the point did not arise. These deci- 
sions, in my opinion, afford nc sufficient ground 
for questioning the numerous subsequent 
decisions expressly in point. If the law 
there laid down is to be altered it should, 

I think, be by Legislature. We must reverse 
the decree in so far as it affects the 8th 
defendant and allow his appeal with costs 
throughout. The memorandum of objections 
by the 7th defendant is dismissed with 
costs. As regards the defendants os. 2 to 6 
the decree is varied so as to make it a 
decree against the joint family property 
in their hands under Order XLI, rule 33, of 
the Code of Civil Procedure. 

(8) 26 K. 730 at p. 733; 13 il. L. J. 248.5 

19) 21 M. 116 at p. 119; 8 M. L. J. 43. ' 

(10) 7 M. 268. 

(11) 10 M. 115. 

(12) 13 319. 

(13) 15 M. ICl. 


Seshagiri Aivar, j. — It is not without 

hesitation that I have come to the conclu- 
sion that the appeal should be allowed. 

The first question is Avhether the jodigai 
due from the ii^auidar is a charge upon 
the land. I understood Mr. Ramachandra 
Aiyar to concede that if it is directly pay- 
able to Government, it would be a first 
charge. Apart from this admission, I am 
of opinion that there is a first charge for 
the jodigai. It was pointed out in Secre- 
tary of State for India v. Bombay Landing 
and Shipping Co. (14) that by the Common 
Law of this country, the debt due to the 
King took priority over other debts, with 
the possible exception of those due to Brah- 
mins. This view was accepted in some of 
the early Bengal Regulations. See Judah 
V. Secretary of State for India (ISX At the 
time of the Permanent Settlement, it was 
recognised in Madras. Vide section 6 of 
Regulation XX\ il of 1802. In the Revenue 
Recovery Act of 18o4, there is an express 
provision to that effect. I am satisfied that 
the Jodi payable by mamt/ars is within the 
purview of that Act 

Mr. Ramachandra Aiyar strongly relied 
on some of the decisions of this Court which 
have held that a claim for kattuhadi or jodi 
is cognizable by the Court of Small Causes. 
They are all cases in which the payments 
were due to the zemindar as part of his 
income. The term jodi or quit-rent is applied 
indiscriminately to what i.s recoverable by a 
proprietor from his under tenure-holders as 
well as to payments due to Government by 
way of assessment. None of the cases, so 
far as I have examined them, related to 
jodi payable to Government. Further these 
decision.s proceed on the construction of the 
terms ‘"landliolder and tenant” in ActVlllof 
18^5. The Estates Land Act is different. I'Jven 
under the old Act, the decisions were not uni- 
form. bee Aluhi V. Knnht Rf(ll), Vizianognram 
Maharajah Sitaramara.u I (the case in 
the foot-note). It is true that a larger 
number of cases have taken a different view; 

iztanagaram Maharajah v. Silaraniarazu (3), 
MuUapudi Balakiishnay/ja v. Vcnkatanarasiniha 
Appa Bao (4), Oajapati Rajah v. Siiryatia- 
rayana (fi)jLinga)n Krishna Bhiipati Devu\, 

{11) 0 B. H. C. U; 23. 

(l6; 12 C. 445 at p. 452. 
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Vikrania Devu {16)i Appa Rao v. Sohhanadri 
Rao (7). Mr. Justice Subramania Aiyar has 
explained in Lak^hminarcyana Pantulu v. 
Venkatarayanarn (9) the reason of this 
change. Although on the principle of stare 
deems it 13 undesirable to upset this coarse 
of decisions,! am not prepared to extend them 
to cases in which the jodi is payable to Gov- 
ernment. 

Ihe next point for consideration is whether 
the plaintiff can stand in the shoes of the 
Government arid claim a first charge. If 
the right to collect the jodtgai was assigned 

to him as such, I would be prepared to hold 

that he has a first charge. I accept Mr, 
Srinivasa Aiyangar’s contention that an 
assignee of Government Revenue is 
entitled to the security which the Govern- 
ment had, although he may not have all 
the statutory remedies Avhich the assignor 
had. The principle of section 141 of the 
Indian Contract Act is applicable to such 
assignment. North, J., in In re Churchill, 
Manisty y. Churchill (17) says that the pri- 
ority which the Crown has enures for the 
benefit of the surety. This is the view taken 
in btiryanna v. Burgi (10), Krishnasami v. 
Venkatarama (12). In Kasturi Copula Ayyan- 
gar V. Anantarain Thivari (8) the learned 
* Judges say that if the tax-payer was in a 
position to be proceeded against by the Gov- 
ernment, the assessment will be a charge. 

I understand the decision to lay down that 
so long as the distinctive character of Gov- 
ernment assessment remains, whoever may be 
the person that collects it, he will have a 
first charge. If it lays down that under no 
circumstances can an assessment which is 
collected by an assignee create a charge, I res- 
pectfully dissent from that view. 


fixed. One circumstance on which Mr. 
Hamacbandra Aiyar laid stress ha.s influ- 
enced my finding on the point. From 
Exhibits G and H, it appears that the 
Government decided to claim the entire 
jodigai as the mittahdar had been given waste 
lands in other villages to which he was 
not entitled. It was argued by the 
learned Vakil for the appellant that the 
income from these waste lands was taken 
into account in including the whole of the 
jodigai in the peshknsh. I think there is 
force in the argument. If this is the 
correct view, the Government did not 
assign the jodigai as such; and, therefore, 
the mittahdar cannot claim a first charge. 
This state of affairs can only be rectified 
by Government. 

I agree in the order proposed by my 
Lord. 

The memorandum of cross-objections by 
the 1st respondent coming on for hearing 
on 10th and 14th September 1915, respec- 
tively, and having been set down to be 
spoken to on the 24th September 1915, and 
by , order made on that day coming on for 
re-hearing this day, the Court delivered the 
following 

JUDGMENT. — Without deciding the ques- 
tion of legal liability of the 8th respondent 
to pay the amount claimed, we pass a 
decree for the amount as Mr. Yenkata- 
chariar has no objection to it, provided 
the amount decreed is deducted from the 
amount payable by him in Appeal No. 

133 of 1913. Each party will bear his 
own costs. 

Appeal alhived. 


The difficulty in this case arises 
in finding out whether the jodigai as 
such was assigned to tlie plaintiff’s 
predecessor-in-title. The sanmid is not 
produced. AVe are not in a position to say 
whether in the Permanent Settlement a 
distinctioii was made between the right 
to collect the jodigai and the right to 
collect rents from tenants. It cannot be 
said that the jodigai wa.s not included in 
the assets on which the peshkush was 


(10) 10 .M. L. J. L'oO. 

I -• hOOj 

ii. J. Lli, ioO. 
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SENNIMALAl GOUN0AN U. PALANI GOUNDAN, 

MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 956 and 957 

OF 1914. 

December 3, 1915. 

Present: — Mr. Justice Coutts Trotter. 

SJtNNlMALAE GOUNDAN — Plaintiff — 

Petitioner in both 
versus 

In C. R. P. No. 956 of 1914 
PALANI GOUNDAN and another — 
Defendants — Respondents 
In C. R. P. No. 957 of 1914 
PALANI GOUNDAN — Defendant — 

Respondent. 

Civil Procedure Code (Act V oj 1908), s. 122, 0. IX, 
>. Id— Application to set aside ex parte decree, if covered 
oy s. 6 of Limitation Act^Power of High Court fo 
make rules extending time—LimifationAci {IX of 1908), 

Section 6 of the Limitation Act, as it stands, does 
not extend the applications to set aside ex paiie 

decrees, but it is within the powers of a High Court 

acting under section 122 of the Code of Civil 
Procedure to frame a rule making its provisions 
applicable to the periods of limitation prescribed in 
that Act for presenting applications of this nature. 

Petitions, under section 115 of Act V of 
1908, praying the High Court to revise the 
orders of the Court of the District Munsif of 
Tirupurin Interlocutory Applications Nos. 

4b5 and 484 of 1914 in Original Suit No. 
1152 of 1912. 

Mr. T. y. Muthukrishna Aitjar, for the 
Petitioner. 

Mr. K. Pumcinatha Sheuctt, for the Respond- 
ents. 

JUDGMENT. — This was a petition origi- 
nally to set aside an ex parte decree. The 
learned District Munsif held that there was 
good cause for excusing the petitioner being 
out of time under the Limitation Act and 
set aside the ex parte decree. When this 
case was first argued, it was pointed out 
that Order IX, rule 13 of the Civil Procedure 
Code, did not provide that section 5 of the 
Limitation Act which gives discretion to 
extend time should apply. It is quite clear 
that section 5 of the Limitation Act as it 
stands does not, and cannot, possibly extend 

the applications to set aside ex parte decrees. 
But it has since been pointed out to me that 
the High Court has now added to Order IX, 
rule 13, a sub-rule (2) to this effect; “The 
provisions of section 5 of the Indian Limita- 
tion Act, 1908, shall apply to applications 
under sub-rule (1).” That privia facie is an 


RAJESWAEI AMMAL V. SUBRAMANIA ARCHAKAR. 

end of the case. But the argument for the 
petitioner is that section 122 of the Civil Pro- 
cedure^ Code, which deals with the power of 
High Courts to make rules, cannot possibly 
enable them to make rules which have the 

effect of altering the Limitation Act, on the 

ground that their only power is to alter the 
procedure, their own procedure or the pro- 
cedure of Subordinate Courts, and that to 
alter the period of limitation prescribed by 

another Statute is outside the scope of section 
122, and, therefore, ultra vires. I am unable 

to accede to that argument. I have always 
thought it unfortunate that the Indian 
Limitation Act deals in one Statute, 
and apparently as matters entirely pari passu, 
with things .so different as the limitation of the 
number of years within which a suit can be 
brought and the fixing of so many days or so 
many weeks as the limit within which 
interlocutory and other application.s should be 
launched. But there it is certainly. Whatever 
may be the case of the Statute prescribing 

say three years for an action to be brought 

I am quite clear that the Articles in the Act 
limiting applications of this nature which 
are almost entirely interlocutory deal 
clearly with matters of procedure; 
and, therefore, the High Court has jurisdic- 
tion under section 122 to make the addi- 
tion to Order IX, rule 13. The petitions fail 
and must be dismissed, but in the circum- 
stances each party will bear its own costs. 

Petitions dismissed. 



Second Civil Appeal No. 2203 of 1914 
December 14, 1915. 

Present-.— Mv. Justice Kumaraswami Sastri 
and Mr. Justice Phillips 

Pan RAJESWARI AMMAL-Puinpifk- 

Appellant 

versus 

SUBRAMAXIA ARCHAKAR a.xi. othehs- 

DcFENDANT?— RBSPOJ iDENTS 
o#tr-6\, OTA., X'irfkv 
> uahf,cd-Perlon,,a,u-e of religion, ihtiee hg projr,— 

Cuetom cxcl lull mj j anal cs— Onus. ^ ^ 

A female is not under Hindu Law or custom ri; 
qu^alified from succeeding- to a lioreditary, telHoZ 
office and getting sucli duties, os she may be fc! 
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qualified by reason of her sox from performinsr 
performed by proxy.[p. i.??, col. I.] 

Ammal v. YogavanagunikliaL 23 lud 
Cas 72; M. W. N. 28rt; 1 L. \S. 270* 38 M 

850; 26 M. L. J. 315, dissented from. ^ 

/?nnM.9w«dai-am PUUi v. Sni’Hndarat/in vi'nmn/ 37 
Ind. Cas 440; 1 L W. 900; (1914) M. W. N.919; 16 M. 
L. T. 42d; Tanginila Chimnjivi v. Raja Uanikga Rao, 25 
Ind. Cas. 28.3; 27 A1.I-. J. 179; J/r//iamaMo Debi v tiut'i’ 
da. Haidar, 27 Ind. Ca«. 400; 2 > C. L. J. 183;' ly C. 
W. N. 2U8; 42 C. 4.55; Suhraya Kakramaya v. Snbraya 

7 Im Cas 7l5j 8 M. L. T. 325; (1910; M. 
W . N. 44), followed. 

No special custom has to be pleaded to enable a 
female heir to succeed to a religious olficc; the onus 
13 on those Avhodeny that right to prove a custom 
excluding females, [p. 976, col. 2.] 


Second appeal against tlie decree of the 
Court of the Subordinate Judge of Tanjore 
in Appeal Suit No. 00 of 1914, preferred’ 
against that of the District Alunsif of 
Tiruvadi, in Original Suit No. 499 of 1912. 

Ale.ssrs. G. b. Aiyar and G* 

S. Ramachandm Aiyar,hr the Appellant! 

Air. S. Submmania Aiyar, for the Re- 
spondents. 

JlJpGAIENl. - The only question raised 
in this second appeal is, whether a female 
heir IS disqualiHed from succeeding to the 
office of archnka and receiving the emolu- 
ments attached to the office in cases where 
such office is heieditary in her family. The 
District iMunsif passed a decree in plaintiff’s 
favour but the Subordinate Judge, who agreed 
with the District Munsifin all his Hndings 
of fact, dismi.ssed the plaintiff’s .suit on the 
ground that the decision in Suwlarambd 
- inwu/ V. Yogneamgund-M (1) was au- 
thority for holding that females were clis- 
qualihed from succeeding to the office. 

Ihe right of females to succeed to reli- 
gious offices and perform the duties by 
proxy where sucli offices are hereditary ha., 
been recogni/.ed ii, niuuprous cases. A, ob- 
served by Jirsttces Aylmg ami Hinnay.in 
l{ami^a,dam,a I'ilhu v i’urii, 

U; where all the important ca.ses are crl- 
lectedj the rule enunciated by .Sadasiva 
Aiyar J ,n .Vi«A,r,"i,A,d .luiamf ,, Yogannui. 
■r'-nd-kal (1) runs counter to ideas wliich 
have been commonly accepted by parties 

swhiiai'ST;::/'’ ' I- »■ , 


concerned and given etfecfc to by Courts 
J for many years, and we think that the pre- 
q. sent case is one where Courts should apply 
the doctrine of stare decisis and not declare 
J to be illegal a practice which has been 
followed for many years with, so far as 
we ate aware, no serious evil consequences 
1 and which has been the foundation of manv 
titles. ^ 

The hereditary right to succeed to a re- 
ft ligious office is itseit the creature of cu.stom 
is and the fact that females have been allowed 
wthout question to enjoy the emoluments 
of the office and to get the duties performed 
e by prosy and that Courts have for a series 

of years given effect to such right, justices 

1 us m holding that fem’-tk succession is not 
E excluded. The right of females to perform 
religious duties by proxy is not unknown 

^ to Hindu Law usage, the commonest exam- 
ples being the performance of sradlius 
funeral obsequie-s by female heirs by proxy 
. and cases where a widow makes an adoption. 

In Chiranjivi y. Raja Manikya 

hao tdj, Justices Benson and Sundara Aiyar 
held that there was no basis for the as- 
sumption that females are as such disquali- 
tied from succeeding to a religions office 
attached to a temple and that the onus 
would 1)6 on Die dhamakartas to prove 
any such disqualification, a.s services in temples 
are often performed by proxies. They were 
dealing with a case where the service to 
be performed was the reciting of Vedas in 
a temple and we can see little difference 
between such a service and the service 
performed by archakas.. 

Ihe Subordinate Judge was wrong in 
thinking that any special cu.stom has lo be 
pleaded to ^ enable a female heir to succeed, 
i le onus IS on those who deny that right 
to prove a custom excluding females. 

InMa'amayaDehi v. huridas Haidar U) 
was a case relating to an office in 
the Laliglmt temple similar to that of 
orchakasm this Presidency, Jus'ice Alooker- 
Jte. af er an elaborate review of several 

-thont.es, was of opinion that the "usLm 
M hereby females not only succeeded to the 
office but also alienated the same was not 

^LL. J.179. 
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Appeal allseed; Case remanded. 
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Of order 
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The proceedings before the District Judge 
ended on the Silst October 1915. A copy 
of the order was obtained on the Ist Novem* 
her, and this appeal filed on the 4th Novem- 
ber 1915, accompanied by an application 
asking that the religion of the girl be not 
interfered with pending the decision of 
the appeal. This was a reasonable prayer, 
and on the 5th November 1915, I made 

the following order:— 

“Let an order issue to the respondent 
that, pending the disposal of this appeal, 
though her care and custody of the 
minor ordered by the lower Court are pre- 
served, she shall do nothing towards con- 
version of the minor from the caste and 
religion to which she belongs by birth and 

marriage. 

“This order will become inoperative on 
the minor attaining majority.” 

There was some delay in serving this order, 
and when it reached the non-applicant 

on the i20th November 1915 she made 

the following endorsement on it:— 

“Received copy of order, dated 5th Novem- 
ber 19.5, on the 20th November 1915, 
but sorry to submit to the Hon’ble Court 
that the woman Konsa was converted to 
Christianity on ihe 28th October 1915, and I 
am, therefore, unable to carry out the order of 
the Court.” It will be seen that the conversion 
was made a week after the order made by 
the District Judge. This course of conduct 
was no doubt within the letter of the 
undertaking given on the 21st August 
1915, but it was an ill-advised proceeding, 
and created in my mind a strong doubt 
of the good faith of the non-applicant, I 
therefore ordered the production of the 
minor at the liearing to-day, an order 
wliicli was duly obeyed, Mrs. Ekstrand 
lierself having produced Konsa before me. 
The learned District Judge had already 
examined this girl, but it seemed expedient 
to make a further examination of lier in 
this Court, and this was done. Arguments 
were heard on both sides, and 1 have 
come to the conclusion that this appeal 
must fail. 

The story told by the girl is that on 
two occasions a lady of the Mission, Miss 
yaiidberg, a Swede by nationality, visited 
^aroda, once three years ago and again in 
Die early part of this year, and that ou 


each visit Miss Sandberg came to her 
house, and, ip Hindi, sang hymns explanatory 
of the joys of Christianity: that . these hymns 
on the last visit created an earnest desire 
in her mind to become a Christian: that 
in pursuance of that desire, which she 
communicated to no one, on a date (not 
ascertained by the Judge in the ooui'se 
of the evidence) some five or six days after 
her husband had beaten her, she left her home 
at midnight, taking her ornaments and Rs. 

10 in cash, made her way to the main 
Sangor-Rehli road which passes near Baroda, 
and walked along it till she reached 
Saugor at 6 o’clock the following morning: 
that near the first bungalow to which she 
came she accidentally met Musammat 
Kaiser, an old woman of the Swedish 
Mission, from whom she inquired the way 
to the Railway Station, her intention then 
being to go to Jubbulpore where she had 
heard there was a Christian Mission: that, 
having ascertained that Kaiser belonged 
to the Iklission close by, she followed her 
to her house, and was subsequently introduced 
to Mrs. Ekstrand and admitted to the 
Mission. 

I find it impossible to give credit to 
this story as being the whole truth. Miss 
Sandberg went to Baroda, as she goes 
everywhere, in pursuit of the main purpose 
of the Mission, which is to obtain converts 
to Christianity, and it is preposterous to 
suppose that the conversion of this illiterate 
young girl was obtained without any 
inducement beyond the singing of a few 
hymns. Miss Sandberg, when examined as * 
a witness, professed to be oblivious of 
everything connected with the girl. Her 
evidence in substance may be thus 
summarised; — 

“I do not remember seeing the girl or 
.singing to her, but as she says that I 
saw her and sang to her 1 must have 

done .so.” 

Therefore I think that there has been 
a good deal of sHppressio veri as to the 
circumstances under which the girl made 
her way to the Mission. When she arrived 
no attempt was made to commnmcate wjth 
her husband or her parents, and the whole 
attitude of the Mission shows that the 
desire to obtain a convert was plwed 
before everything else, and that the posi* 
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tioji sought to be set up, that the girl 
wfts a refugee from , the violence of her 
husband and the harshness of her mother- 
in-law, is more or less a pretence to cover 
the proselytism responsible for this case. 
But it is .just to the non-applicant to state 
that the girl represented herself, and was 
believed to be, of full age, and not a 
minor; and in that condition of things 
the procedure of the Mission in not 
communicating with the girl’s father is 
less open to condemnation that it would be 
otherwise, and did not violate any law of 
the land. The girl was examined by the 
Civil Surgeon of Saugor, Colonel Buchanan, 
1. M. S., an officer of ability and long 
experience in this country, on the 23rd 
July 1915, and he gave his opinion that 
she was over 18 years of age. He has 
confirmed this opinion in the witness-box 
in the.se proceedings, and Dr. Kale, a 
Brahmin and Stlb-Assistant Surgeon, also 
examined as a witness, has concurred with 
that opinion. As I shall hereafter show, 
this evidence goes largely to shatter the 
allegation that the girl is a minor. 

After the applicant discovered the 
whereabouts of his fugitive wife, he and 
his father made repeated efforts to induce 
her to return. The applicant has falsely 
deposed that he was never allowed to see 
his wife. He had several interviews with her, 
but always in the presence of Mrs. Ekstrand, 
who undoubtedly feared that he might carry 
the girl away by force. The applicant has ad- 
mitted that Mrs. Ekstrand told him that, if 
his wife was willing to go back with him, the 
Mission would not detain her, and she was 
at liberty to go, but that he must not 
use force. The girl steadily and consistently 
refused to go back to him, and, at one 
interview on the 8th July 1915. the 
husband and father-in-law took away from 
her the Rs. 10 and certain trinkets and 
personal effects which she had brought 
away from her husband’s home. This is 
proved by the receipt. Exhibit N-AI. 
Konsa states that on this occasion her 
husband declared that he abandoned her 
as she was of no further use to him, but 
admits that he came again and appealed 
to her to return with him. Before the 
District Judge, and before me, the girl, 
after several months’ experience of Mission 



life, has firmly adhered to her purpose, 
and declared her distaste for her husband 
and former mode of life, and her strong 
desire for Christianity and education. This 
desire may be a mere impulse of an 
emotional and temporary nature, or it may 
be due to earnest and lasting conviction; 
but, for the time being at least, it. is 
strong and genuine, and constitutes such 
a preference as is contemplated by section 
17 (3) of the Guardians and Wards Act, 
1890; and as the present age of the girl 
is certainly not less than UJ years, 
assuming her to be a minor, I would feel 
bound to give consideration to it in deciding 
this appeal. The girl is high spirited and 
very intelligent, and I gave her husband 
an opportunity of speaking to her in 
Court, and of persuading her to return to 
him. She firmly refused, and though, while 
under examination by me, she certainly 
answered in words which led me to believe 
that she would welcome her husband as a 
Christian, she modified or retracted that 
statement when questioned by his legal 
adviser, stating that even then she would 
not live with him as his wife, as she preferred 
Mission work and education to married 
life. Section 17 (3) aforesaid has 

consistently been applied by the Indian 
Courts in the cases of minors of much 
lower age than the 17^ years which the 
finding of the Court below would give to 
the girl in dispute in this case. It may 
now be taken as settled law in India 
that a boy of 14 and a girl of 16 years 
of age have a right to a consideration 
under the above section of their preference 
as to where they will live, and in this 
respect the civil law has adopted the age 
limits for kidnapping from lawful 
guardianship enacted by the Indian Penal 
Code. That this was not alvvay.s accepted 
as the law by the Indian Courts is clear 
from the decision of Reade v. Krishna (1) 
and some of the Indian ca.ses therein 
cited. But that was a decision prior to 
Act VIII of 1890. It has not been 
followed by any Court subsequent to the 
introduction of that enactment, and must 
be taken to have been impliedly dissented 
from by the Bombay High Court in In 

(I) 9M. 391. 
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the matter of Saithri (2), a case in which 
the English and Indian Law on the subject 
was fully discussed, and it was laid down 
that a boy of fourteen and a girl of 
sixteen have a right to choose their own 
residence.” I am not prepared to go as 
far as this, nor does Act VIII of 1890 
support this extreme view. It merely 
makes the selection by a minor *old 
enough to form an intelligent preference” 
a matter for consideration by the Court, 
and not a matter of right in the minor! 
The decision in keade v. Krishna (1) was 
also not followed by the Allahabad High 
Court in Sarat Ghandra v. Forman (3). In 
Mokoond Lai Singh y, Nobodip Ghunder Sivgha 
(4), a Hindu boy, 12 or 13 years old, preferred 
to remain with Hindu uncles to living 
with his father who had become converted 
to Christianity, and this preference, and 
the conflict between the religion of the 
boy and his father and lawful guardian, 
were held to justify the father being 
deprived of his parental right, and his 
claim to the custody of the boy was 
refused. A somewhat similar view was 
taken in lu fho matter of Joshy Ai-i-uni (o). The 
Calcutta view was approved in Albrecht v, 
Bathee Jellamma (6). 

In ail these cases the Courts followed 
a course which they considered most 
conducive to the welfare of the minor, 
and that is the sound principle which 
underlies the able and impartial order of 
the learned District Judge in this case. I 
am convinced, from ray own examination of 
the minor, that that order is just and correct, 
even if Konsa (her name with her parents) 
alias Indrani (lier name in her husband’s 
home) alias Sushobi (the name given to her in 
Christian baptism) is a minor. It she is not 
old enough to make an intelligent preference 
at the age of 17^ years no minor can be old 
enough to bring section 17 (3), Act VIH of 
189U, into operation. 1 hold, witliout any 
hesitation, that to send lier where she does 

not want to go would be an unwariantable 
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restraint on her personal liberty as a British 
subject, and one which no Court could 
rightly impose. She is intelligent and 
adult, and has repeatedly and unequivocally 
declared her wish to remain in theMission 
as a Christian. That ends the matter. 

I am further of opinion that, having 
regard to the appearance of the girl and 
the expert evidence as to her age, a heavy 
onus lay on the applicant to prove that she 
was still a minor on the date of the applica- 
tion, and that the evidence given by him 
is legally insufficient to discharge that onua. 
If the evidence of the girl herself is carefully 
compared with the books of the Kottcar, 
on which the finding of the District Judge 
rests, it will be seen that the book does not 
record the births of all the children of 
Mohausingh, the girl’s father, but of only 
three out of four of his daughters. It is 
then a matter more or less of conjecture 
whether Konsa was born in i895 or in 
1S98. Mohansingh’s evidence is contradicted 
by the book entries, and is obviously 
partisan. I must and do hold that Konsa 
has not been proved a minor. The evidence 
given to show that she was born in IhOO 
is demonstrably false. 

One noteworthy point is this, that the 
girl’s parents have not taken any active 
steps to ohtkin the return of the girl to 
her husband or her caste. Mobansingh 
merely said, in answer to questions, that 
he would be willing to receive her though 
an outcaste, but he has never asked for her 
either in Court or at the Mission. This 
is certainly signiBcant of parental sympathy 
with, or at any rate want of parental 
objection to, the career selected by the 
girl. In this case I am concerned only 
with the claims of Battoolal as a guardian, 
and net with his claims as a husband. 

Tor these reasons I dismiss the appeal; 
but as the claim made was natural and 
proper, and required final adjudication by 
this Court, I make no order as to costs. 

Appeal dimmed* 


(2) 16 B. 307. 

(3) 12 A. 213; A. \y. y. (18D0) SO. 

(4) 25 C.8S1; 2C. W. y. 379 

(5) 23 C. 290. 

(6) 13 linl. t03; 22 01. b.J. 2tr- 
03j (1912) 01. \V.y.03. 
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KANNIAH NAIDD V , CHENGAMA NATDtT, 

MADRAS HIGH COURT. 

Appeal against Appellate Order No. LSI 

OP 1914. 

February 18, 1916. 

Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 

KANNIAH NAIDU — Petitioner 

Appellant 

versus 

CHENGAMA NAIDU and another— 

Respondents. 

CmiProcalure ^ Vof mS), 0. XXf, r. 16 

i*- ^—Preliminary mortgage- 

dec[eeJorsale’~Tranf‘feree, whether can appi y foreve> 
cutm^Procedure. ^ 

Where the transferee of a mortgage-decree for sale 
applied under Order XXI, rule 16, Civil Procedure 
tode, for execution and also prayed for the passing of 
a final decree and for sale: 

Held, (I) that inasmuch as only a preliminary dec- 
ree under Order XXXIV, rule 4, had been passedfthora 

was no executable decree and the application for 
execution was premature; 

f” passing a decree 
for sale, the applicant must be directed to Lend the 

petition as one falling under Order XXII, rule 10 


Appeal against the order of the Court of 
the District Court of Chinglcput, in Appeal 
Suit No. 47 of 1914, preferred against that 
of the Court of the District Munsif of 

. ^*«oot'on Petition No. 1032 

of 1912 (Original Suit No. 537 of 1911), 

Mr. 7. C. Seshachariar, for the Appellant. 

Mr, A. K. Madhava Rao, for the Respond- 
enfs. 


JUDGMENT,— The appellant obtain 
a transfer deed (Exhibit A) of the deci 
passed in Suit No. 537 of 1911 on the file 
the Court of the District Munsif of Poor 
mallee from the son and heir of the decri 
holder (by name Chinna Chengama Naid 

ml, j August 1913 for Rs. 2,32-11. 

The decree was a mortgage-decree for sale. 

applied for execution on tl 
30th November 1912 as transferee decre 

S 16 ' oft’ 

Code of Civil Procedure and prayed for tl 
passing of a final decree and also for sale. 

It has to be observed that the lower Cour 
have not scrutinised the prayer in the net 
tion and did not have it properly amend! 
as they ought to have done. The petitic 
mentions in the beginning only Order XX 
rule 22, of the Code of Civil Procedure. I 
column 10, it mentions Order 


rule 16, and Order XXI, rule 66, of 
the Code of Civil Procedure. These rules 
relate to applications by the transferee of a 
decree for execution thereof, to the issuing of 
notice of such applications and to the issuing 
of proclamation of sale. But there is at 
present no executable decree, because only 
a preliminary decree under Order XXXIV, 
rule 4, has been passed in the suit. The 

present Petition No. 1032 of 1912 in column 10 

admits that a final decree has to he passed, os it 
prays for the in aJcing of the decree final. Till 
a final decree is passed, the suit is pending. 
The date of preliminary decree is dated 24th 
November 1911. Tbe date fixed for pay- 
ment is 24th February 1912. Under Order 
XXXIV, rule 5, clause (2), when the payment 
is not made, the plaintiff has to make an 
application to pass the final decree for sale. 
The application for execution, therefore, was 
premature and as there is a prayer for passing 
a decree for sale, the appellant ought to have 
been asked to amend the petition as an appli- 
cation under Order XXXIV, rule 5, clause 
v2), of the Code of Civil Procedure. But 
as a preliminary even to that application, 
he ought to have asked for leave of the 
Court to continue the suit under Order XXII, 
rule 10, of the Code of Civil Procedure on the 
ground that the interest in the preliminary 

decree has, during the pendency of the suit, 
been assigned to and has devolved upon him. ’ 

As the whole proceedings have been very 
irregular, we set aside the orders of the 
District Munsif in order that the District 
Munsif may direct the appellant to amend the 
petition as one under Order XXII, rule 10 
clause (l),and under Order XXXIV, rule b 
clau.^e (2), of the Code of Civil Proce’ 
dure and to pass fresh orders thereon 
according to law. As the appellant has 
been guilty of grossly irregular procedure 
in filing the petition under wrong sections 
and praying for unripe reliefs, he will himself 
hear theco.sts incurred by him hitherto. 

Order set aside 
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KRISHNA' IYER V. MURINGA UAUYIL. 

MADRAS HIGH COURT. 

Second Civil Appeal No. 2451 of 1914. 
February 11, 1916. 

Present '. — Mr. Justice Bakewell and 
Mr. Justice Napier. 

L. S, KRISHNA IYER — Plaintiff 

ApPELLiNT 

versus 

MURINGA MALAYIL KUNNATH GOPA- 
LAN NAIR AND OTHERS— Defendants — 

Respondents. 

Malabar Lajy— Anubhavam grant -Grant in 
favour of children^A.Tiuhhiivnmright on specified rent 
— Construction. 

The term *'anuhhavam" when used with reference 
to agrantofland confers a permanent tenure. 

Tlieyyan Nair v. Zamorin oj Calicut, 27 M. 202, 
followed. 

Where, therefore, a deed of grant in favour of the 
children of a certain man recited that “as before you 
shall, in futui‘e also, hold the properties” on anubha’ 
vam right on a specified rent: 

Held, that the document, construed as a whole, 
showed that the parties intended the tenure to be 
permanent and that the subsequent reference to a 
portion of rent as anubhavam meant a fixed 
allowance to be taken by the grantee in perpetuity 
out of the rent notwithstanding that the gross rent 
might be varied from time to time upon a customary 
renewal of the demise. 

Vijfhilingam Pillai v. Kntliiravattah Nair, 29 M 
501; 16 M. L. J. 358; 1 M. L. T. 290, distinguished. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Palghat, in Appeal Suit No. 1041 of 1913, 
preferred against that of the District 
Munsif, Alatur, in Original Suit No. 318 of 
1912. 

Messrs. T. H. Ramachandra Aiyar and A. 
Narayana Sarma, for the Appellant. 

Mr. C. Madhavan Nair, for the Respond- 
ents. 

JUDGMENT.— The question in this case 

is whether the respondents hold certain 
land on a permanent tenure, and the case 
has been argued with reference to the terms 

of a particular document, Exhibit II. This 

document is a grant to the children of a 
certain man and contain.s the words “as 
before you shall, in future also, hold” the 
properties described in tlie schedule “on 
atinhhavum right on a rent of 159 luints 
of imddy wortli Rs. 56-12-7. After dtducU 
ii.ig lltciel'rom the 9 puru.s- of paddy fixed 
a.s the (ihiihlianiiii, tlie ptnapfHul n-nt is 

450 pairs of paddy.’’ The document 
tlien declares the iioitiner in which this net 
rent of 150 paras is to he applied. 
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RAUPAT MOHATO V. BAH GOLAH SINGH. 

The word anubhavam bas been held to 
confer a permanent tenure when 'Used with 
reference to a grant' of land [Tkeyyan Nair 
V. Zamorin of Calicut (l)],and we think that 
that decision governa the present case. 
The subsequent reference to a portion of 
rent as anubhavam may be explained by 
construing that part of the document as 
referring to a fixed allowance to be taken 
by the grantee in perpetuity out of the 
rent; notwithstanding that the gross rent 
may be varied from time to time upon a 
customary renewal of the demise. The use 
of the words “as before you shall, in future 
also, hold” the properties supports the 
construction that the parties regarded the 
tenure as permanent. .The case of Vythu 
lingam Pillai v. Kuthiravattak Nair (2l on 
which the appellant relies turned on the 
construction of a Jeanom in which the 
word aiiubhavam was used in connection 
with an amount reserved for the kanom 
demisee. The Court drew a distinction 
between cases where the tenure was anvbha^ 
vam and the case before them, and holding 
that it was necessary to give full effect to 
the fact that a kanom is redeemable 
decided that only the amount reserved was 
anubhavam. In this case it is true that 
the amount reserved is also described as 
anubhavam, but we are nonetheless bound 
to give effect to the grant of the -lands as 
anubhavam and must hold the tenure to be 
perpetual. 

The second appeal is dismissed with costs. 

(1) 27 M. 202. ’ 

(2) 29 M. 501; 16 M. L. J. 358; 1 M. L. T. 290. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decrees Nos. 1293 

and 1791 of 1914. 

January 3, 1916. 

Present: — Mr. Justice Chapman and 
Mr. Justice Mullick. 

In No. 1293 of 1914 

RAMPAT MOHATO and others- Defend- 
ants— Appellants 
In No. 1791 of 1914 
OOLAP CHAND MOHATO and others 
— Defendants — Appellants 

VfifSHS 

RAM (lOLAM SINGH and others 

Plaintiffs— Respondents in tioth 

in uual Trnancij Act ( 177/ of ISSo^, js. JOo, cl. U) 
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RAMPAT IttOHATO 1). RAM QOLAM SINGH. 

109A~-Settling rent^Enhawement^Second appeal 
•^Oivil Procedure Code (Act V of 1908A s. 115- 
Limitation, eironeoui deemon on, whether ground for 
revision. 

The expression settling rent in sub*seotion 4 of 
seotion 105, Bengal Tenancy Act, includes enhance, 
ment. 

The decision of a Settlement Officer settling rent 
under sub-sooUon 4 of section 105, Bengal Tenancy 
Act, which results in enhancement of the existing rent 
is not subject to second appeal. 

■A High Court ■ cannot interfere under section 115 
of the Civil Procedure Code, 1908, on the ground that 
the question of limitation was wrongly decided by 
the lower Court. 

Whore the Settlement Officer in a proceeding under 
section 105 of the, Bengal Tenancy Act settled rent at 
Rs. 5-4-0 per bigha and on the tenants’ appeal, the 
Special Judge altered the rent to Hs. 8-8-0 per acre, 
though the cross-appeal of the landlord was withdrawn: 

Held, that the decree of the Special Judge altering 
tlm rent in favour of the landlord was without 
jurisdiction and was liable to be set aside in revision 
under seotion 115 of the Civil Procedure Code, 1908- 

Appeal against the decrees of the District 
JadgC) Patna, dated the 19th of March and 
2nd of April 1914, respectively, affirming those 
of the Assistant Settlement Officer, Patna, 
dated the 23rd December 1911 and 23rd De* 
cember 1912. 

Babu Snrendra Nath Ghosal, for the Appel- 
lants. 

Babus Umakali Mooherjee and Ear Narain 
Fershad, for the Respondents. 

JUDGMENT. — These two appeals arise out 
of proceedings under section 105 of the 
Bengal Tenancy Act. In the Record of Rights 
prepared under that Act the lands were 
entered as kabil lagan. The landlord made 
applications for settlement of fair rent under 
section 105 of the Act. The applications 
were opposed by the tenants, among other 
grounds, on the ground of limitation. The 
question of limitation was decided in favour 
of the landlord. 

The Assistant Settlement Officer dismissed 
the application on the ground that there was 
already an existing rent of Rs. 2-4-0 per 
higha in each case. There were appeals to 
the Special Judge resulting in orders re- 
manding the cases to the Assistant Settle- 
ment Officer for disposal on the merits. On 
remand the Assistant Settlement Officer de- 
cided that a fair rental would be Rs. 5-4-0 
per bigha. Against that decision the tenants 
appealed. The Special Judge finally dis- 
posed of the matter in appeal by settling rent 


at- Rs. 8-8-0 an acre. The tenants now 
appeal to this Court, 

^ The respondents, landlords, take a pre- 
liminary objection that no appeal lies inas- 
much as under the provisions of section 109A 
of the Bengal Tenancy Act no appeal lies from 
a decision settling rent. The appellants con- 
tend that the decision hiving resulted in an 
enhancement of rent it was not a decision 
settling rent. It is, however, clear from tlie 
terms of sub-section 4 of section 105 that the 
expression settling rent” includes enhance- 
ment. The appellants then contend that in 
the course of settling the rent the Special 
Judge decided the question whether the 
tenants were holding at fixed rates. It is 
unnecessary for us to determine whether the 
portion of the judgment is appealable or not 
because the decision depended entirely on 
facts. 

It is not now suggested that there was 
a mistake in law in coming to the decision 
upon the question of status. The result 
is that the appeals are dismissed. 

There is an application in revision. The 
first ground on which we are asked to 
interfere in revision is that the que.stion of 
limitation was wrongly decided. This is 
not a ground upon which this Court can 
interfere in revision. 

The only ground which can be .seriously 
urged is the ground that the Special Judge 
had no jurisdiction to grant any relief in 
favour of the landlord. As we have said, 
the decision of the Assistant Settle- 

ment Officer after remand was that the 
rent should be Rs. 5-4-0 per higha. 

This rental, the learned Special Judge 
on appeal by the tenants, altered to Rs. 8-8-0 
an acre. 

There was a cross-appeal by the landlords 
but this cross-appeal was withdrawn. The 
appellant contends that the alteration of 
the rental in appeal is in favour of the 

landlords. It is clear that the Special 

Judge had no jurisdiction to grant the 
landlords any relief inasmuch as the land- 
lords’ cross-appeal had been withdrawn and 
no prayer for relief in favour of the land- 
lords was before the Special Judge. 

In the circumstances, we set aside the 
judgment and decree of the Special Judge 
and restore those of the' Assistant Settlement 
Officer. 
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VBKKATiSWAHl NAIDD V. SHANMQOAM PILIAI. 

Each party will bear its owp costs through- 
ont. 

Petition allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 115 op 1915, 

January 6, 1916. 

Present: — Mr. Justice Seshagiri Aiyar. 

VENKATASWAMI NAIDU Plaintiff^ 
Respondent— Petitioner 

versus 

SHANMUGAM PILLAT — Defendant — 
Petitioner— Respondent. 

Civil Procedure Code (Act V of lf)08j, 0. JX, r. 13, 
0. XLIII, r 1 (d) — Conditional order setting aftidc 
ex parte decreet ivhethcr appealable — Order not impos- 
ing any terms as to costs, whether ultra vires. 

An order which imposes a condition before setting 
aside an ev parte decree must bo taken to be a 
conditional dismissal and as such covered by Order 
XLIII, rule (<*, clause {dj, of the Code of Civil 
Procedure and is appealable. 

Nond Lai v. Kishore, Ind. Cas. 89o; 12 A. L. J. 
1270, followed. 

An order setting aside an cx parte decree under 
Order IX, rule 13, of tlie Civil Procedure Code, is 
not ultra vires if it does not impose any conditions 
H8 to costs. 

Petition, under section 115 of Act Y of 
1908, praying the High Court to revise the 
order of the District Court of Madura, in 
Civil Miscellaneous Appeal No. 38 of 1914, 
preferred against that of the Court of 
the Principal District Munsif of Madura, in 

r. A, No. 1078 of 1913, in Original Suit 
No. 588 of 1911. 


VATAKA CHATHILINOATH V, RAHASWAMT PATTAR, 

The learned Judges of the Allahabad High 
Court have held that such a'p order 
must be taken to be a conditional dismissal, 
and as such covered by Order XLIII, 
clause (d). It is true that, as contended 
by the learned Vakil for the petitioner, 
in case the condition is not complied 
with the original order decreeing the claim 
ez parte stand good. But as the form 
of the order in the case is that the peti- 
tion do stand dismissed it is covered by 
the language of clause (d) of Order XLIII, 
I am, therefore, of opinion that there was 
an appeal to the District Judge. 

Mr. Raja Tyer has also argued that as 
Order IX, rule 13, says the Court should 
impose such terms as to costs and that as 
in this case no terms have been impo.sed at 
all the order of the Appellate Court is ultra 
vires. I am not prepared to agree with this 
contention. It does not follow that because 
the Court is asked to impose terms there 
must be some order as to costs. The 
term may be that there is no order as to 
costs. In these circumstances I do not think 
that the Appellate Court’s decision offends 
against Order IX, rule 13. I dismiss the 
petition with costs. 

Petition dismissed. 


Mr. K. Raja Aiyar, for the Petitioner. 

'^ir. K. 8. Jayarama Aiyar, for the Re 
spondent. 

JUDGMENT. — Mr. Raja Aiyar contends 
that no appeal lies against the order of the 
District Munsif directing the re.spondent to 
furnish security and impose a condition 
that ^ otherwise tlie petition will stand 
d]srais.«ed. I was somewhat impressed by his 
argument. On further consideration 1 
think the conclusion come to by the learned 
Judges wlin decided the case of Kaud Lai \\ 
kishcn (1) i.s rnore in consonance with 
justice titan tlip stricter interpretation 
which Mr. Kaja Iyer wants me to adopt. 

(I) 26 IdcI. Cug. 39o; V> A. L J. 1270. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 29 op 1915. 

January 5, 1916. 

Present: — Mr. Justice Sadasiva Aiyar 
and Mr. Justice Moore. 

YATAKA CHATHILINGATH THAYA- 

ZHIYunmmn and Manager SANKARAN 
NAIR— Petitioner— Appellant 

versus 

RAMAS\YAMY PATTAR and others — 

Respondents. 

T‘-onrfer of Property Act (IV of 1882J, s. 55 (2)— 
Sale of interest not Uh'gcr than actually possessed — JPr»c* 
li'Oi of vendee hy supt'rior landlord— Vendor, whether 
Halle for breach of covenant for title 

Wlioii the inte«’est wliich a seller ^'professed'* to 
fransfor wa? not larger than what lie actually pos* 
ses.sed. he is no*, lialilefor any bi’each of covenant for 
title, if the vendee is evicted bv the superior land* 
lord. ' p.985, col. 1.] 
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SITiDAl RAGHUNATH V, LAXMlUAl YTANKATESH 

Appeal, ander section 15 of the Letters 
Patent, against the jadgment of the Hon’ble 
Mr. Justice Ayling, in Civil Revision 
Petition No, 190 of 1914, reported as 27 Ind. 
Cas. 889, preferred against the decree of the 
Court of the Subordinate Judge of Palghat, 
in Small Cause Suit No. 963 of 1913. 

Mr, G, Madkavan NaiV, for the Appel- 
lant. 

Mr. P. S. Narayanaswamy Aiyar for Mr, 
C. V, Ananthakrishna Aiyarf for the Respond- 
ents, 

JUDGMENT. 

Scott, C. J.— We take it that the 
conclusion of the learned Judge of this 
Court, from whose decision this Letters' 
Patent Appeal has been filed, is that on the 
true construction of Exhibit I, what was 
professed to be conveyed was a title whose 
existence was contingent on the pleasure of 
the jenvii. If so, the interest which the 
seller professed'^ to transfer was not larger 
than what he actually possessed and lienee 
the covenant mentioned in clause (2) of 
section 55 of the Transfer of Property Act 
was not broken and the learned Judge 
rightly (if we may say so with respect) 
distinguished the cases Suhharaya Reddiar 
V. Bajagopala Eeddiar (1) and Arunachala 
Atyar v, Ramasami Atyar (2). 

We dismiss the appeal with costs. 

Appeal dismissed, 

(1) 23rnd. Cas. 5705 (19l4)M W N. 376; 15 M. 
L. T 240 

(2) 26 Ind. Cas 618; 27 JI. L. J. 517; 1 L. W. 849; 
10 M. L.T.397; 38 M. 1171. 


BOMBAY HIGH COURT. 

First Civil Appeal No, 49 of 1914. 
November 30, 1915. 

Pre^enf:— Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Beaman. 

SITABAI RAGHUNATH VAIDYA- 
Plaintiff — Appellant 
versus 

LAXMIBAI VYANKATESH VAIDYA- 
Defendant No. 1- Respondent. 

Civil Procedurr Code (icf V of 1908), 16 (dj 

— Maintenance suit — Prayer for ckirgc on land — Juris- 
diction. 

In a suit for declaration that the plaintiff was 
entitled to a maintenance allowance against the 
defendant who was residing in a Xative State, it was 
prayed that the liability to pay the sum claimed 
should be made a charge on the defendant’s land in 
British territory. 


Held, that the suit fell within the piu'yiew of 
section 16 (4) of the Code of Civil Procedure, and 
hence the Court within the local limits of which 
the land was situate had jurisdiction to try the suit. 

Appeal against the order of the First Clas.s 
Subordinate Judge of Poona, in Suit No. 89 
of 1912. 

Mr. J. R. Gharpiire, for the Appellant. 

Mr. P. B. iShingne, for the Respondent. 

JUDGMENT. 

Scott, C. J.— The question is whether 
this suit can rightly be held to fall within 
the scope of section 16 (d) of the Civil Pro- 
cedure Code, The learned Judge has held 
that it does not. The suit is one by the 
mother of the deceased husband of the Ist 
defendant against that defendant and her 
father. Both the defendants live in a Native 
State, and, therefore, in respect of personal 
claims they will not be liable to the 
jurisdiction of the Court unless the suit 
falls within section 16. The suit is for a 
declaration that the plaintiff is entitled to a 
maintenance allowance of a certain amount 
for her life against the 1st defendant and for 
residence and pilgrimage expenses and other 
claims and also for stridhan property, and 
one of the objects of the suit, which is set 
out in the prayer, is that the liability to pay 
the sums claimed should be made a charge 
on the 1st defendant’s land in the Inam 
village in the Bhimthadi Taluka of the 
Poona District and on her share also in the 
said village. The 1st defendant is sued as 
the person to whom the family estate has 
come upon death of her husband, whose 
mother is the plaintiff Sitabai. On the plaint 
as framed, the question which has to be 
decided before the Court will be enabled to 
pass a decree, is whether or not the plaintiff 
is entitled to a right to, or interest in, 
immoveable property in the Bhimthadi Taluka 
by way of charge as security for the mainte- 
nance which may be decreed. That being 
the question to be determined, it is a 
question directly within the terras of section 
16 (d) of the Civil Procedure Code. We, 
therefore, think that the learned Judge was 
in error We must set aside his order and 
direct that the suit do proceed against the 
1st defendant, but we think that the Court 
had no jurisdiction against the 2nd defend- 
ant. Costs coats in the cause. 

Order set aside. 
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MADRAS HIGH COURT. 

Letters Patent Appral No. 98 o? 191.5. 

Jannary 31, 1916. 

Present; — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Moore. 

MEENAKSHI AMMAL-Petitioner- 

Appellant 

versus 

OTaERs-RESPONDENTS. 

Madras Mates Land Act (1 ofm%), ss. ]88, 204 
CoUficate, grant o}-J)eputy Collector, powers of 
JiuisdictiOTi— Madras Regulation VII of 1828-« 
Madras Deptity Collectors Ad {VI[ of 1914). 

A Deputy Collector has jurisdiction to make the 
grant of a certihcate required by section 186 of the 

Madras Estates Laud Act to support an application 

to the District Judge for compulsory sale of land 
by tlio ryot to tlie land-holder. 

Q«,x.,-<,.-Whetlier a Court is bound to receive 
evidence tendered on the question of reasonableness 
and sulhciency of the purpose of an acquisition ? 

Ooghun Molloh v. Rnnieshur A^arain Mahta 18 C 
271; referred to. ’ 


Appeal, under clause 15 of the Letters 
Patent, against the order of the Hon’ble Mr. 
Justice Napier, in Civil Revision Petition 
No. 843 of 1913, dated 8th April 1915, 
reported in 29 Ind. Cas. 457, preferred against 
that of the District Court of Ramnad, 
in Original Petition No. 144 of 1911. 

Mr. K. Jogannadha Aiyar, for the Appel- 
lant. 

'1 he Hon’ble Mr. S. Srinivasa Aiyangar 
(Advocate-General) and Mr. S, OopaJa- 
su'nm Aiyangar, for the Respondents. 

FACT.S of thecase appear from the judg- 
ment appealed against reported in 29 Ind 
Cas. 467. 


JUDGMENT.— Reading section 204 of 

the Estate.s Land Act, section 3, .sub-section 
( 0 ) of the General Clauses Act, Regulation VII 
of 1828 and A^Iadras Act Vi I of 1914 together 
we have no doubt the Deputy Collector had 

jun.sdiction in this case to make the grant of 
the certiHcate required by section 188 of 

he Estates Land Act to support an appliea- 

lon 0 t te District Judge for compulsory 
sale of land by the to the landholder. 

We agree with Napier, J., that the alfidavit 

ed support of the contention tl,at the 
Dis riot .Fudge refused to receive evidence 
tendered,,,, the question of the .-easonahleness 

andsnll,r,e,„.y„f the purpose of the acquisi- 

tmn, eaunot be uecepfed as a .-eliahle 
one. It, thoreioi-e, irocoiues urinecessaiy for 
>> 0 (five a tinal opioi,,,, o„ tlie diliicult 
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question whether, if evidence had been so 
tendered, the Court was bound to have taken 
that evidence on the point. [See Qoghun 
Mdllah V. Rameshur Narain MoMa (l) 
where the learned Chief Justice differed from 
the two other learned Judges on the construe- 
tion of the corresponding section of the 
Bengal Tenancy Act which is practically 
identical with section 186 of the Madras 
Estates Land Act.] 

We dismiss the Letters Patent Appeal with 
costs. 

(1) IS C. 271. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 668 op 1914. 
December 10, 1915. 

FresenU-S^iv Basil Scott, Kt., Chief Justice 

and Mr. Justice Shah. ' 

GANGABAT PIRAPPA — Defendant 

Appellant 


vers^is 

BANDU PIRAPPA — Plaintiff 

Respondent. 

ffindu law-SudT&s-Inkerifavce—niegitmate son 

-Dasi putra-His share in competition with 
Icgifimate sen ov daughter. 

Among Sudras the illegitimate sons of a kept 
woman or concubine are on the same level as to 
inheritance as the dasi putra or the son of a 
temale slave by a Sudra. [p. 987, col. 1.] 

An illegitimate son’s share must be determined 
by dividing the whole estate in such a way as to 
give each of the illegitimate sons exactly half of the 
sliare of each of the legitimate sons. [p. 988, col. 2.1 
An illegitimate son in competition with a leei 
timate daughter would have the same share as he 

[7988l“oT 1'] “ legitimate son. 

Second appeal from the decision of the 
District Judge of Sholapnr, in Appeal No. 
203 of 1912, confirming the decree passed by 
the Joint Subordinate Judge, Sholapur, in 
Civil Suit No. 146 of 1911. 


Mr. /. E. Gharpure, for the Appellant, 
ilr. K. H. Kelkar, for the Respondent. 

JUDGMENT. 

SiiAii, J._One Pirappa, by caste a 
died in 1907 leaving him surviving 
n wife Limhabi, who had no issue, a Mohatar 
wife, wlin had two daughters, nnd the pre- 
sent plaintiff who claims to be bis illegi- 
timate son by a concubine Sitabai, who wi^a 
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iJy caste a Shimfipi woman. All these persons 
Gxce'pt the plaintiff and the defendant, who 
i^ onfr of the daughters by the Mohatar 
wife, are dead. 

The plaintiff sued to recover possession 
of the property of Pirappa from the defend- 
ant. The defendant urged that the plaint- 
iff had really no interest in the property 
as he could not claim the position and 
rights of a dasi putra according to Hindu Law, 
and it was also urged that the connection 
between Sitabai and Pirappa being adulte- 
rous and forbidden by law, the text ap- 
plicable to a dasi piitrn would not apply 
to the plaintiff. 

The plaintiff’s claim for the whole pro- 
perty was not allowed; but it was found that 
he was a dasi piitta and as such entitled to a 
moiety of the property in suit, and a decree 
was passed by the Trial Court on that footing. 
The lower Appellate Court has affirmed the 
decision of the Trial Court. 

It is found by both the lower Courts 
that the plaintiff is the illegitimate son of 
Pirappa, who had kept Sitabai as his mis- 
tress. It is also found that Sitabai’s hus- 
band died when she was very young, and 
that she was a widow living with Pirappa, 
when the present plaintiff wa? born. 

It is common ground that the parties are 
governed by the law applicable to Sudras. 

Mr. Gharpure’s first contention is that 
the plaintiff is not a dasi putra, that lie 
is born of an adulterous connection forbid- 
den by law, and that the texts relating to 
an illegitimate son do not apply to him. 
It is clear, however, that the condition 
that the Siidra woman of whom the il- 
legitimate son is born, should never have 
been married to any man has been discarded 
in the Presidency of Bombay, as pointed out 
by Sir lilichael Westropp, C. J., in 
Bahi V. Govinda (1). It io also observed 
in the same ease at page 115 of the report, 
and the observation is repeated in the 
later case of Sadu v. Baiza (2), that among 
Snd/ras the illegitimate sons of a kept wo- 
man or .concubine are on the same level 
as to inheritance as the dasi putra or the 
son of a female slave by a Sudra. It is 
clear that Sitabai's connection with Pirappa 

(1) IB. 97atp. 113. 

(2) 4 B. 37 at 54 ; 
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as his mistress being established, the pre- 
sent plaintiff, who was born when that con- 
nection subsisted, must be treated as the 
illegitimate son of Pirappa and is entitled 
to all the rights which a dasi putra would be 
entitled to on the facts of this case. 

The second question raised in the course 
of the argument is that in any case the 
lower Courts are wrong in allowing the 
plaintiff a moiety of the whole property, 
and that the plaintiff is entitled to a moiety 
of the defendant’s share, i. e., to one-third 
of the whole estate. This point was not 
raised in either of the Courts below and 
has not been taken in the memorandum 
of appeal here. We have allowed the point 
to be argued, though not without reluctance, 
as it was pressed upon our attention as a 
point of law not involving any fresh finding 
of fact. An examination of the texts and 
the decided cases bearing on the point shows 
that the point is by no means easy to decide. 
We feel certain, however, that whatever may 
be the proper share to be awarded to the 
plaintiff, it could not be more than one- 
third of the whole estate. 

* 

At the outset it may be mentioned that 
Pirappa had two daughters. But it is not 
suggested by Mr. Gharpure that on that 
ground, on the footing upon which he argues 
for the plaintiff’s share being one-third, his 
share would be really one-fifth of the whole 
estate. This aspect of the question has not 
been put forward in the argument, and we 
mention it only for the purpose of making 
it clear that the extent of the plaintiff’s 
share is determined on the footing that Pi- 
rappa had only one daughter. 

The fact that Pirappa left two widows 
beliind him, makes, in our opinion, no dif- 
ference in the extent of the plaintiff’s share. 
The point whether in case of daughters 
and an illegitimate son, the widow of the 
deceased has only a right of maintenance 
or takes the estate of the deceased 
to the exclusion of the daughters is a 
point upon which there has been some 
difference of opinion; but that question really 
does not aiise in this case. It is enough 
to point out that it has nothing to do with 
the extent of the illegitimate son’s share 
which must be determined with reference 
to the number of legitimate sons or daughters 
or daughters’ sons. The question of the 
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extent of the iHegitimateson’s share has not 
been considered and decided in any of the 

cases bearing on the widow^s right, which 

only dealt with the point whether she had 
any right to the property either when there 
were illegitimate sons or when there were 
legitimate daughters and illegitimate eons 
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The provision as to the extent of an 
Illegitimate son’s share is to be found in 
the Mitakshara, Chapter I, Section XII 
placita 1 and 2 (see Stokes’ Hindu Law 
Books, page 426). Tajnyavalkya’s text (Vya- 
vaharadhyaya, verse No. 134) contains the 
word ardhahhagika {* * *) which is trans- 

as partaker of the 
moiety of a share. It is explained in the 
commentary by Vijnaneswara that after 
(the demise of) the father, if there be sons 
of a wedded wife, let these brothers allow 
the son of the female slave to participate 
for half a share ; that is, let them give 
him half (as much as is. the amount of 
one brother’s) allotment. It is further point- 
ed out that if there be daughters of a wife, 
the son of the female slave participates for 
half a share only. Speaking with reference 
to the daughters, Vijnaneswara uses the 
word _ ardhahhagika (* * *) about the 
illegitimate son, which is the word used in 
Yajnyavalkya’s text and which has been 
explained by him in the previous part of 
the commentary with reference to the sons 
of a wedded wife as meaning a sharer to 
the extent of one-half in a brother’s allot- 
ment. Having regard to the context as well 
as the language used by Vijnaneswara, 
there can be no doubt that the illegitimate 
son in competition with a legitimate 
daughter would have the same share as he 
would have in competition with a legitimate 
son. It may be that in some decided eases 
this view may not be found to have been 
uniformly acted upon. But there is no 
discu.ssion on this point and we feel quite 
clear that the illegitimate son’s share in 
this case should be calculated on that 

tooting. 

The question, however, as to the extent 
of that .share is not so free from difficulty 

1 here are two methods of determining 
the extent of the share. One method i.s to 
riiv.de the whole estate in such a way as 
to ffivo to each of the Illegitimate 


exactly half 'of the share of each of the 
legitimate soms. The other method is to 
divide the estate into as many shares as 
there may be sons, treating the illegitimate 
sons as legitimate sons, and then from one 
share to give half to each illegitimate son 
and give the remainder to the legitimate 
sons. To take the simplest instance, if 
there be one legitimate son and one illegi. 
timate son, according to the hrst method 
the whole estate would be divided into three 
shares, two shares going to the legitimate 
son and one share to the illegitimate son 

‘he estate 

wonld be divided into two shares, and the 
illegitimate son will be given half of one 
share, that is, one-fonrth of the whole 
estate, and the remaining portion, that is 
three-fourths of the whole will go to the 
legitimate son. This second method has 
been adopted by Vijnaneswara himself to 
ealing with the share of a sister. It has 

been explained by him at length in Chapter 
I, Section VII, placita 6 to 10 (Stokes’ Hindu 
Law Books, pages 398-400). If „e had to 

the first time, as a matter of proper com 
struction, we should have been inclined to 

adopt the second method. The expression 
explained in Section VII, placita 6 to 10 by 
Vijnaneswara is nijadanshat (* * *, 

No'f24‘'’ ^“inyavalkya in verse 

No. l24^h,]e the expression used by him in 

section XU, placitnm 2, is mabhagat (* • 

) which IS synonymous with the former. 

It IS, however, unnecessary to pursue this 

point any further, as we think that the 

jond method of determining the extent 

of the illegitimate son’s share cannot be 

accepted now, though, in onr opinion, it ha? 

thement of \,jnane6wara’.s approval. In 

that^Tt ’'“s not argued 

that It IS the proper method to be adopted 

now. The decided cases in this Presidilicy 

show that it IS the former method that is 

dopfed and the second method, though not 

expi es.s]y considered, must be deemed to have 

been rejected by necessary implication 
Las ly, the other High Courts also have adopt, 
e (he first mentioned method. On a point 
this kind it IS important that a rule 
once laid down, should be adhered to unless 
tlieie are exceptionally strong and clear 
,e:ionnri.s to justify a departure therefrom. 
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The ease of Bkodyelav, Malanaik (3) decided 
by Melvill and Pinhey, JJ., shows that the 
shares of the illegitimate sons were calculated 
according to the first method. The same rule 
was adopted by Melvill, J., in Sadtt v. Baiza 
(2). Though his judgment was upset in 
appeal on a different ground, the learned 
Judges in appeal expressed a clear opinion 
in favour of the view of Melvill, J., on 
the point now under consideration, though 
it was not necessary for the decision of 
the case. They observed (at page 52 of the 
report) that **if Mahadu had not survived 
his father Manaji, then, indeed, under 
Mitakshara, Chapter I, Section XII, placitum 
2, Sadu would have been entitled to only 
half a share, e., one-third of the property, 
and the remaining two-thirds would have 
vested in Darya as the legitimate daughter 
of Manaji”. 

The same view has been recently taken 
in Chellammal v. Banganathani Pillai (4) 
and the Allahabad High Court took the 
same view long ago in Kesaree v. Samardhan 

(5). 

Mr. Kelkar relied upon the case of Shesgirt 
V. Girewa (6) for the proposition that the 
illegitimate son would be entitled to a 
moiety of the estate. In that case, however, 
the plaintiff, who was one of the daughters, 
was awarded one-sixth share of the whole 
estate and the illegitimate sons, who were 
among the defendants, were allowed a moiety 
oftlie whole by the District Court, The 
illegitimate sons appealed against the decree 
and the plaintiff daughter had filed no cross- 
objections, The only point urged before, and 
decided by, the High Court was, whether 
the illegitimate sons excluded the widow and 
the daughters altogether. The true extent 
of the plaintiff daughter’s share was not 
decided by the High Court, The remark of 
Sir Charles Sargent, C. J., that the illegiti- 
mate sons were entitled to a half share, 
apparently based upon the observation of Sir 
Michael Westropp, C. J., in Ralu v. Govinda 
(1). is apt to be misunderstood. No 
doubt, at page 115 of the report of Rahl 
V, Govinda (1). it is stated that the 



illegitimate son is entitled to a half share. But 
in order to understand whether it was half 
of the whole estate or half of a legitimate 
son’s share it is necessary to bear in mind 
the observations at page 104 of the report, 
where Sir Michael Westropp, C. .'..after 
referring to the Mitak.shara, Chapter I, Section 
XII, observes: “Jf there be a legitimate 
daughter or legitimate son of such a daughter, 
the illegitimate son would take only half the 
share of a legitimate son; and such daughter 
or daughter’s son would take the residue of 
the property”. Even if there be any doubt 
as to what was meant by that passage, Sir 

Michael Westropp’s dictum in the later case 

of Sadu V. Baiza (2), which is already quoted, 
makes the meaning abundantly clear. There 
is no reason to suppnse that Sir Charles 
Sargent did not understand Sir Michael 
Westropp’s observation in that sense, and 
though the decree of the District Court in 
Skesgin's cas*^ (6) may not be consistent with 
the view, which we have already expressed 
as being the correct view to take ofihe 
extent of the illegitimate son’s share, it is 
clear that there is nothing in the decision cf 
the High Court which is inconsistent with 
that view. The point considered and decided 
in Meenakshi Anni v. Appakatti (7; was 
that the widow did notexcludethe illegitimate 
sons altogether. The que.stion as to the 
extent of the illegitimate son’s share in 
competition with a legitimate daughter 
apparently did not arise in that case and 
was not decided. 

For these reasons we are of opinion that 
the plaintiff is not entitled to more than a 
third of the properly in suit. We accoi dingly 
modify the decree of the lower Appellate 
Court by diiecting that the plaintiff should 
be avoided on paitition cre-third of the 

propertj in suit. In otherrespects the deciee 

should be confiimed. Under the circrm- 
stance.'s the appellant must paythe respondent’s 
costs of this appeal, as the grounds mentioned 
in the memorandum of appeal have failed. 


Becrce modified 

(7) 41iia. Cas. 7 M. L. T 26; 20 ?I. h. J. 300; 53 
M. 226. 


(S) (1874) P. J. 43. 

(4) 12 Ind. Gas. 247; 34 M. 277. 

(5) 5 If. W. V. H. C. It. 94. 

(0) 14 B. 2S2. 
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SWAMINATHA AITAR V. 8IVAGURUNATHA OHBTTIAR, 


MADRAS HIGH COURT. 

Appeal against Order No. 6 op 1915. 

January 4, 1914. 

Presenti^Ur. Justice Sadasiva Aiyar and 

Mr. Justice Moore. 

SWAMINATHA AIYAR — Dependant 
No. 6 - Petitioner— Appellant 

versus 

S. SIVAGURDNATHA CHETTIAR— 
Plaintipf -Respondent. 

Civil Procedure Code (Act V of I908j, 0. XXI, ir. 
66, 67, 90— Sale in execution of a decree— Irregularity 
in proclamation, whether enough for setting aside fiale— 
Applicant, what must prove. 

The mere fact that, in a proclamation of sale by 
public auction in execution of a decree, certain fields 
were by mistake included in the lands mentioned in 
the first of the four lots advertised for sale wliereas 
they should have been entered in the second, is not 
of itself such an in*egularity as to afford good ground 
for setting aside the sale. 

A judgment-debtor who stands by when an irregu- 
larity is committed within his knowledge and in his 
presence, cannot afterwards take advantage of that 
irregularity in support of his application to set 
aside a Court auction sale. 

Arunachellam v. Arunachellaiit, 12 M. 19 f?. C.)} 
I5I. A. 171; 0 Sar V. C. J. 265; 12 Iml. Jm-. 37l, 

followed. 


A person seeking to set aside a Court auction sale 
on the ground of an irregularity in the conduct of the 
sale and of conse([uent loss to himself must adduce 
direct evidence to connect the irregularity with the 
loss. - 

Tasndduk Rasul Khan v. A/iwud Husain, 20 I. A. 
176; 21 C. 66 at p. 70, followed. 

Appeal against the order of the Court 
of the Subordinate Judge of Kumbakonam, 
in K-xecution Appeal No. 472 of 1914, in 
Original Suit No. 55 of 1911, 

Mr. iV. C. Narasiniluichariar for Mr. 
T. Narasimha Aiijnngar, for the Appellant. 

Messrs. T. Jiangachariar, S. iMuftiah 
Mudaliar and K. Itainachandrier, for the 
Respondent. 

JUDCtiM KNT. — I’he only irregularity in 
publishing or conducting of the sale proved 
in this case was that in the sale proclania. 
tion fixing the sale for 16th April 1914, 
about ;30 acres were by mistake included 
in the lands mentioned in the first of tlie 
four lots :idverti.sed for sale, wliereas 
those 30 acres should liave been entered 
in the second of the four lots. Ikt file 
sale was conducted rightly of only the 
remaining 56 acres as exhausting the 
first lot. .Strictly speaking, no doubt, there 
should have been a fresh proclamation in 
respect of the sale uf the first lot. But 
the correction was made at the instance 


of the appellant bimself and he .did not 
insist on a fresh proclamation and did not 
ask for an adjournment of the sale of 
lands in the first lot as corrected at his 
instance. To allow a party who stand-s.by 
when an irregularity is committed within 
his knowledge and in his presence to 
afterwards take advantage of that irregularity 
in support of his application to set aside 
a Court auction sale has been strongly 
animadverted upon by their Lord.ships of 
the Privy Council in Arunachella^ y, 
Arunachellam (1). Further, the learned 
Subordinate Judge has, on a consideration 
of the afiS.davits on botb sides, come 'to 
the conclusion that the appellant had failed 
to prove that the properties sold fetched 
a lower price than they would have fetched 
if the irregularity had not occurred. Though 
one of hi.s reasons, namely, the probability 
of thi.s Kannambadi dam having loomed 
large in the eyes of intending bidders 
seems a little fanciful, we think that he 
has given other good reasons for his 
conclusion that the lands fetched as fair a 
price as could be expected at a compulsory 
Court auction sale. 

Further, assuming that injury is shown 
to have occurred, their Lordships ^f 
the Privy Council have held in Tasadduk 
Uasul Khan v. Ahmad Husain (2), that 
‘direct evidence” to connect the irregularity 
with the alleged loss has to be adduced 
to satisfy the requirements of the section 
allowing Court auction sales to be pet 
aside. There is no evidence so connecting 
the irregularity in this case and the 
alleged injury adduced on the appellant’s 
side, except the statement in his own 
affidavit (paragraph ll) that “some” intend- 
ing bidders went away thinking that a 
fresh proclamation would be issued, etc. This 
statement is hardly worth the name of 
evidence. 

We, therefore, dismiss the appeal with 
(•' >sts. 


Appeal dismissed. 


(1) 12M.19(P.C.);15I.A..171, 5 
265; 12Jn(l. Jmv.37l. 

(2) 21 C. 66 at p. 70; 20 I. A. 176. 


Sar. P,.0. J. 
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SRINIVASA CHARIAR V. RAN$ANA7AKI AMUAL. 

MADRAS HIGH COURT. 

Appeal against Order No. 87 op 1915. . 
December 10, 1915, 

Present:— Mr. Justice Sadasiva Aiyar and 

Mr, Justice Napier. 

R. SRINIVASA CHARIAR -Respondent 

No. 1— Appellant 

VQTSHS 

S. P. RANGANATAKI AMMAL- 
Pbtitioner — Respondent. 

Sucession Certificate Act (Vll of 1889j, s. 4 (1) (/i) 
— Money due from Insurance Company ajter death of 
insured person— Succession certificate, ichether 
Mcessarij. 

Where the widow of an insured person applied 
for a succession certificate in order to recover money 
due from an Insurance Company: 

Held, that the application was misconceived as the 
Company was not the debtor of the deceased in 
respect of the sum and the applicant was not entitled 
to this sum as pail; of the effects of the deceased 
>vithin the meaning of section 4 (1) (a) of the 
Succession Certificate Act. 

Appeal against the order of the District 
Court of Tricbiiiopoly, in Original Petition 
No. 537 of 1914. 

Messrs. T, B. Bangackariar and E. Baskyam 
Aiyangary for the Appellant. 

Mr. V. Bamasicamy Aiyangar, for the 
Respondent. 

JUDGMENT. — The application for a suc- 
cession certificate was misconceived, as the 
Insurance Company was not the debtor of 
the deceased Mr. S. P. Rangachary in 
respect of this sum of Rs. 5,000 and as 
the applicant (the widow) was not entitled” 
to that sum as part of the efiects of the 
deceased person” [Succession Certificate Act, 
section 4 (1) (a)] the said sum did not 
‘form part of the deceased’s estate” (section 
6 of Married Womens’ Property Act). The 
applicant was the beneficiary who became 
entitled to the beneficial interest in this 
sum on her husband’s death. 

The. appeal is, therefore, allowed and the 
application for a succession certificate will 
be dismissed. There will be no order as to 
costs under the circumstances. 

Appeal alloived] 
Application for certificate dismissed. 


DINA V, PARASRAM. ' 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appeal from Appellate Decree No. G99 

OF 1914. 

October 25, 1915. 

Sir Henry Drake-Brockman, Kt., 
J. C. 

DINA AND ANOTHER— Plaintiffs— Appellants 

versus 

PARASRAM — Defendant— Respondent. 

Central Provinces Tenancy Act (XI of 1898^, s. 41 
CZJ — 'Gite' notice, meaning of— Period of one month, 
starting point of. 

Under section 41 of tlie Central Provinces Tenancy 
Act, the period of one mouth within which a landlord 
is bound to intimate to the tenant his desire to 
purchase the absolute occupancy right, begins to 
run from tlie date of receipt of notice, and not from 
the date when such notice was posted to his address. 
The word ‘give’ in that section is equivalent to ‘serve.’ 
[p. 992, col. 2.] 

Bharat Singh v. Dhan Singh, 14 C. P. L. R. 162 at p. 
165, followed. 

Musammac Tulsa \. Musammat Dasoda, C.P. L, 
R. 1(3 at p. 174, referred to. 

Appeal against the decree of the Additional 
District Judge, Balaghat, dated the 29th 
June 1914, confirming that of the Munsif, 
Balaghat, dated the lilst November 1913. 

Mr. S.Bamdas, for the Appellants. 

Mr. M. ChuckerbtUty, for the Respondent, 

JUDGMENT. — The appellants to this 
Court took on the 13th April 1904 a 
mortgage of absolute occupancy land in 
Mauza Narodi from the tenant. On the 
29th May 1907 they took a second mortgage. 
Finally they foreclosed both mortgages and 
obtained possession of the land in April 
19il. The suit out of which the present 
appeal arises was tiled by the malguzar of 
the village to obtain possession. The plaint 
alleged that both mortgages were void 
against the plaintiff, inasmuch as they were 
effected without his consent. He offered to 
pay Rs. 100, mentioning that a Revenue 
Officer had fixed the value of the absolute 
occupancy right at that figure. 

The tenants put into the post on the 
4th March 1904 a notice of the kind 
contemplated by section 41 (2), Central 
Provinces Tenancy Act, intimating to the 
plaintiff their intention to mortgage the hold- 
ing fpr an advance of Rs.bO. Delay occurred 
in .delivery and the notice actually reached 
the plaintiff on the 1st or 2Dd April. 
On the 27th April the plaintiff replied in 
Exhibit D-1 to the notice be had received. 
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intimating that he had learnt of the execu- 
tion of the mortgage-deed a fortnight 
earlier and ofEering to take a mortgage 
himself for the same consideration. Both 
the Courts below have held that the mortgage 
executed in favour of the appellants on the 
i;^th April 1904 is void against the plaint- 
i£F. The Trial Judge gave the plaintiff a 
decree for possession conditional on the 
payment of Re. 100 to the appellants, and 
this was confirmed by the' lower Appel- 
late Court which dismissed the first appeal 
preferred by appellants. The plaintiff did 
not appeal from or object to the direc- 
tion requiring him to pay Rs. 100, so the 
lower Appellate Court did not interfere 
with that direction, although it treated 
the plaintiff as entitled to possession because 
both mortgages were voidable by him. 

It is admitted for the purposes of this 
appeal that no legal notice of intention 
to effect the later mortgage was given by 
the tenants to the plaintiff. The main 
contention on behalf of the appellants is 
that they should not be made to suffer 
for the delay in the post which prevented 
the notice of March U04 reaching the 
plaintiff till the following month, and that 
the tenants snfKciently complied with the 
requirements of section 41, Tenancy Act, 
by waiting till the ISth April to execute 
the mortgage. It is urged that a week 
being enough to admit of a letter traversing 
the entire length or breadth of India, a tenant 
is entitled to treat a notice as “given” if 
he has allowed that time in addition to 
a calendar month from the date of put- 
ting his notice in train of transmission to 
the landlord. 

The ((uestion what the word “given” in 
section 41 (2) of the Tenancy Act precisely 
means does not appear to have arisen in 
any reported case. In Bhnmt Singk 
V. Dhansingh ( ) Jsmay, J. C., said:— 
Section 41 of the Tenancy Act is not 
very happily worded but it appears to 
cuntemplate that within the period of one 
month from the receipt of notice tiie land- 
lord must intimate to the tenant his desire 
to purchase the absolute occupancy right.” 
The history of this requirement is givon 
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in Mueammat Tuka v. Musarkkat I)asod<r 
(2). I think there can be no doubt that 
the object of the Legislature in prescribing 
a notice to the landlord as a condition 
precedent to certain alienations was to 
place him in a position to keep out 
undesirable strangers.^ Incidentally the 
interests of tenants are also served, inasmuch 
as they have to think twice . before 
determining to make an out and out 
transfer or to take a considerable loan on 
the security of their holdings. But the 
tenor of section 41 throughout its 
considerable length is to vest the landlord 
with a power of acquiring the land him- 
self to the exclusion of tenant and transferee 
alike. Now to pot a notice into the post 
is hardly to give” it to the addressee. 
And it has to be remembered that in 
many tracts of these Provinces even the 
post may not be readily or promptly 
available, service of a notice necessitating, 
therefore, a long trudge or journey by cart 
to where the landlord is. A clear month 
is certainly not too long for considering 
the position and making the claim 
contemplated by sub-section 3 (a) of 
section 41, and I find great difficulty in 
supposing that the Legislature intended 
to cut out of this period the time taken 
for the notice to travel to its destination. 
Under section 4, Indian Contract Act, the 
communication of a proposal is complete 
when it comes to the knowledge of the 
person to whom it is made, the method 
of transmission adopted being a matter 
of indifference, and where the person 
addressed is one with special interests to 
be protected the role should not be less 
favourable to him. That the word “give” 
in connection with notices is equivalent to 
serve” appears from section 27, General 
Clauses Act, 1897, and from section 2t), 
Central Provinces General Clauses Act, 1914, 
and also from the cases cited under “served”* 
•n Stroud s . udicial Dictionary (2nd 
edition, pages 1835 and 1836). J think 
then that the lower Appellate Court was 
clearly right in holding tliat the tenants 
could not legally mortgage their holding 
on the 13th April 1904, inasmuch as their 

notice had reached the landlord no earlier 
than the 1st idem. 


(i) liU.T. L.K. iGo. 


lo (.*. T. L. 1\. llo at jj. 17-1. 
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The only other point pre.ssed for tlie 
appellants u that the suit is in form 
one for pre-emption, a relief barred by 
time, and that possession on the ground 
of the mortgages being void ought not, 
therefore, to have been decreed. I find, 
however, from the pleadings and issues 
that the parties went to trial on the clear 
understanding that the plaintifE might be 
entitled to possession as distinct from 
pre-emption. The appellants, no less than 
the plaintiff, were represented throughout 
by an experienced Pleader and must, in my 
opinion, be treated as having admitted that if 
the mortgages were prematurely effected the 
landlord would be entitled to possession. 
As already pointed out, both transactions 
were expressly alleged in the plaint to 
be void as against the plaintiff. 

The appeal accordingly fails and is dis- 
missed with costs. In the Courts below 
costs will be paid as already ordered. 

Appeal dimissed. 


MALLA SURIAH V. SURAN WAIOtT. 

Mr. [, Natesa Aiijai\ for the Appellants. 
Mr. K. Bala Suhramania Az'i/a/-, for the 
Hon’ble Mr. S. Srinivasa Aiyangar (Ad- 
vocate-General), for the Respondents. 
JUDGMENT. — We think that we ought 

to follow the considered decision in Snilan 

Sahib Maralcaijary, Chidambaram Chettiar U). 

wliich held that an application for possession 

by a decree-holder-purchaser is not an ap- 

plication to execute the decree. Article 
Ibi- of the Limitation Act, therefore, can- 
not apply and the question of the saving 
of limitation by steps taken in aid of exe° 
cution does not arise in respect of .such 
applications, further, Article 180 of tiie new 
Limitation Act expressly applies to such 

an application and no other Article could, 
therefore, be applied. 

Applying Article 180 the present appli- 
cation, made 6 years after the Court-aucfcion- 
sale had become absolute, was rightly dis- 
missed by tlie lower Court as barred. 

Tlie appeal is dismissed with costs. 


Appeal ihsinisseil, 

•'U u* J . JoO. 


MADRAS HIGH COUKT. 

Appeal against Order No. 249 of 1914. 

January 25, 1910. 

Present: Mi*. Justice Sadasiva Aiyar ami 
Mr, Justice Moore, 

RAMASWAMI AIYAR and others 

V ENDEE FROM THE AUCTION-PCKCHASEk AND UI.S 

representatives— Petitioners— Appellant.'; 

versus 

AHDUL AZIZ SAIB and others 

Defendants Nos. 1, 8 and 4 and legal 
representatives of Defendant Nu. 2— 

Respondents. 

utbdihj oJ^Apphcation hr i>os.<csdvn b>j <kvirc-lwl<lrr. 

inircliascr—Liinitalion. 

t , for possessiun b}- a decree-holder- 
purohaser is not an application to execute the decree 
and IS governed by Aiticle 1«0 of Scl.edule i 
ot the Limitation Act, 1903. 

1 f"AZ '‘’'n''' Chidumhmw t%M;r 

M ■“‘•L. T.SOOi K 

iU. 136, folloived. 

Appeal against the order uf the Court of 
the Subordinate Judge of Madura, in Mis- 
cellaneous Petition No. 16 of 1913, in Origi- 
nal Suit No. 39 of 1902 (Execution Petition 
No. 35 of 1907). 


MADRAS HIGH COURT. 

Second Ci\il Appi-;ai, No. 37 of 1914. 
February 3, 1916. 

liesent: Mr. Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 

MALLA SURIAH and otheiis— Defe.ndani's 

Nos. 1 10 fc AND 15 TO 26 — AI'PELLANTS 

versus 

Choud/ui SURAN NAIDU and others- 
Plaintiffs and Df^PENDANrs Nos. 10 to 12, 
14 AND 27 TO 38 — Respondent': 

n„uh Laa-^Partlal altemfion hj 

"! reccrswnr.y, vohic ,rhrfhrr hhuHuo 

cslalc - Surrender of llihcshifc, upmUiv.. 
here a Hindu \vid'»w alii-nalc?; jviri r.nh of thr' 
estate of Jier deccM>ca htisbund, (|,c n.,,.,:,,! ,.r ii,,- 

next reversioner is never anything mure than evideam 

that the alienation was justified bv necessity and was 
a proper alienation in law, but rl.e alienation is i.ot 
.•ondin-ively validated and made bindinir upon il.r 

Cidate by rc-asoii only t-l i'iclico(b''n(. p'bUT lmI i. 
r-'J96,tol. l.j ■* 

Bjjraniji Si-e'’ .If., ^ 

I; 3 i\I. L. 1. 1 (P. C.): 12 C. W. 74: 0 Horn I ' 
R. 13Pi;G aL. J. 766; 5 A. L. .T. 1/35 Tl li 
17 AI. L. J. 6l)-): J/iG/o/iVfvn MudaJiar v. \'niluli„.,a 

Mndahar, 3 hub Cas. 476; o M. L T. 122. ly M. L .) 
8S; 32 M. 206; MurudamiUhii, Xadun v. Srinicana 
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PiUai, 21 IT, 128; 8 M. L. J. 69: Nachiappa Qou/nden 
V. Ranga^ami Oounderiy 26 Ind. Cas. 767; 28 M. 
L. J. 1; (1916) M. W. N 63; 2 L. W. 69; 17 M. L. T. 
«7; Rangappa Naik y. Kamti Raik, 31 M. 366; 18 M. 
L. J. 309; 3 M. L. T. 365; Kattamudy Raghu^pathy y, 
Kattamudy Kannamma, 16 Ind. Cas. 710; 12 M. 
L. T. 326; 23 M. L. J. 363; vl912‘ M. W. N. 1223; 
Hari Kishen Bhagat y. Kashi Pershad Singh, 27 Ind. 
Cas. 674; 17 M. L. T. 1 (6; 19 C. W. N. 370; 13 A. L. 
J. 223; 2 L. W. 219; 21 C. L. J. 225; 28 M. L. J. 665; 
17 Bom. L. R. 426; (1916) M. W. N. 611; 42 I. A. 64; 
42 C. 876, referred to. 

Per Seshagiri Aiyar, J. — The theory of surrender is 
that the widow retires from the management of the 
property and lets in the persons who are entitled to 
succeed her after her death. This theory becomes 
inoperative if the transfer is made to only one of the 
persons who are entitled to enjoy tlie property, [p. 
995, col, 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Ganjam at Berhampore, in Appeal Suit 
No. 257 of 1912, preferred against that of the 
Court of the District Munsif, Chicacole, in 
Original Suit No. 1042 of 1910. 

Mr. A. Snrangachari, for Mr. T, Eangachari^ 
for the Appellants. 

Mr. V. i?ftr/iesam, for the Respondents. 

JUDGMENT. 

CouTTS Trottek, j. — I n this case a certain 
Ammanna had a widow’s estate in the 
properties of her deceased husband Sanyasi 
Naidu. After her husband’s death the next 
reversioners were her two grandsons both 
in the same degree, one called Janakanna 
and the other Yerranna. The widow pur- 
ported to adopt Yerranna, and the Courts 
below have found as a fact that the adop- 
tion was bad. She also by Exhibit VII 
during Yerranna’s life-time purported to 
convey to him the whole of her deceased 
husband’s property. Subsequently Yerranna 
died and thereupon Ammanna, the widow, 
alienated with the consent of Janakanna 
certain properties in favour of various per- 
sons. This time the alienations were not 
of the whole property but only of parts of 
it. The first point taken for tlie appellants 
was that as by Exhibit VII, there was an 
alienation of the whole estate by the widow, 
that would be binding if there was proved 
consent of the next reversioners. Yerranna, 
of course, consented, because the surrender 
was in favour of him. But there is no 
document in existence whereby any consent 
by Janakanna was obtained. It is argued 
that, because he did not object, his consent 
must be presumed. We cannot accept that 
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argument. We think his consent is a qu6.stion 
of fact which must be proved by evidence 
like any other fact, and the Subordinate 
Judge in this case weighed such evidence 
as there was to substantiate the contention 
that Janakanna consented to the alienation 
to Yerranna and decided against the con- 
tention. He says : It is nowhere stated 
nor proved that Janakanna assented to that 
surrender and waived all his rights to the 
property. The fact that subsequent to 
Exhibit VII Janakanna chose to join Am- 
manna in dealing with those very properties 
after Yerranna’s death lends support to 
the contention that Janakanna regarded 
Ammanna herself as the owner of the 
property and joined her in dealing with 
the property.” That is the conclusion 
arrived at by him, after a consideration of 
the probabilities in the light of what 
happened later, that in fact Janakanna 
never consented to the alienation by Exhibit 
VII, That being so that alienation is 
clearly bad. But after Terranna’s death, 
alienations, as I have already stated, were 
made by the widow Ammanna at the time 
when Janakanna was undoubtedly the next 
reversioner, alienations of parts of the pro- 
perty, and we are asked to say that the 
coD.sent of the nearest reversioner will 
conclusively validate the alienations by the 
widow not merely of the whole estate but 
of part of it. It is argued that the decision 
in Bajrangi iiingh v. Manokamika Bakhsh 
Singh {\) has upset the express decisions 
of this Court and other Courts to the effect 
that the doctrine that the consent of the 
nearest reversioner validates alienations is 
confined to cases where the alienation is of 
the whole estate. It is said that Bajrangi 
Singh v. Manokamika Bakhsh Singh (1), when 
properly examined, is a case of a partial 
alienation. That is true in one sense and 
not true in another. It is an aggregate 
of partial alienations which in their totality 
comprehended the whole estate and the 
effect of the transactions as a body was to 
divest the widow of any interest at all in 
the estate of her deceased husband. It is 
quite true that there are observations of the 
learned Judges in this Court which purport 

to speculate as to what the effect of the 
(I ) 30 A. 1; 3 M. L. T. 1 (P. C.); 12 C. W. N. 74; 9 
Bom. L. R. 1348; 6 C. L. J. 766; 5 A L. J. 1; 3o I. A 1} 
17 M. L. J. 605. 
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decision of the Privy Coifticil in Bajrangi 
Singh v. Manohamiha Bakhsk Singh (1) 
may be upon other decisions of this Court 
rather than treat it as a definite expression 
of opinion one way or the other. But 
speaking for myself I do not think that 
anything in Bajrangi Singh y. Manoharnika 
Bakhsh Singh (1) has unsettled what I think 
IS a clearly established doctrine of Hindu 
Law in this Presidency, that where a widow 
alienates part only of the estate of her 
deceased husband the consent of the next 
reversioner is not anything more than evi- 
dence it may be in some cases evidence of 
great weight and great conclusiveness, — but 
is never more than evidence that the alien- 
ations were justified by necessity and 
were proper alienations in law. I think 
^ere is nothing either in the deciifion of the 
Privy Council or any of the observations of 
this Court to overrule or to make no longer 
good law the decision of this Court in Maruda- 
. muthuNadanv. Srinivasa Pillai (2) and 
the exact decision on this point in Muthuveera 
Mudaliarv, Yythihnga Mudaliar (3). For 
my part I do not regard this question as 
open to this Court and I do consider it as 
settled ^ law in this Court that a partial 
alienation by a widow is not conclusively 

validated by the consent of the nearest 
reversioner. 

The appeal fails and is dismissed with 
costs. 

Seshagiri Aitar, J. — My learned colleague 

has stated the facts and it is not necessary 
for me to refer to them now. Mr. Sri- 
rangachari has argued three questions. His 
first proposition is this, that a transfer of 
the whole estate by a widow to one only 
of the immediate reversioners, provided 
the other reversioners do not dispute the 
transfer, is binding upon the reversioners 

who may live after the widow. The theory 

of stirrender is that the widow retires from 
the management of the property and lets 
in the persons who are entitled to succeed 
her after her death. This theory becomes 
inoperative if the transfer is made to only 
one of the persons who are entitled to 
enjoy the property. Moreover, as pointed 
out by my learned brother, the finding of 

(2> 21 M. 128; 8 M. L. J. 6G. 

of ^ M. 206; 19 M. 

L« J* o8« 


the Subordinate Judge is that the other 
reversioner is not shown to have consented 
to the surrender in favour of the other 
reversioner. Therefore that proposition 

fails. 

The second proposiHon for which the 
learned 7akil contended is that a partial 
surrender is valid it it is made with the 
consent of the immediate reversioner. This 
would affect the alienations under Exhibits 
II, V and VI. It was held in this Court 
mMarudamuthu Nadan v. Srinivasa Pillai 
(21 by a Pull Bench of four Judges that 
qua surrender, it would not be valid 
unless the whole of the properties in the 
possession of the widow was surrendered, 
o" , Manokarmka Bakhsh 

Singh (1), which has been very much 
relied upon in the arguments before us, this 

BO? Nadan v. Srinivasa 

PMaiy) IS quoted with approval; and in 

other Courts also the position that a partial 
surrender in favour of the immediate rever. 
sioner will not be binding upon the estate 
has been regarded as good law. Therefore 
the second proposition also fails. 

Mr. Srirangacbariar fell back upon a pro. 
position which has keen debated too long in 
^is Court without reaching a final decision 
His proposition is this, that although the 
partial surrenders under Exhibits II, V and 
VI may not be valid, they should be regarded 
as valid, as partial alienations made with 
the consent of the immediate reversioner. 
The well-known ease of Bajrangi Singh v. 
Manokarmka Bakhsh Singh (I) is relied upon 
in this connection. As pointed out by my 
learned colleague, in that case the entire pro- 
perty in the possession of the widow had been 
alienated, although the alienations were by a 
number of documents. This case was examin- 
ed by Kumaraswami Sasfri, J., and my., elf in 
the hull Bench case in Machiappa Qounden v 
Eaugasami Qounden (4) and we came to the 
conclusion that the consent of the reversioner 

IS only evidence of necessity and that it is 
not conclusive evidence; as such the alienation 
IS not binding upon the estate by rea.son only 
of the consent. There are observations in 
^ngappa Naik v. Kamti Naik (5) and in 
Kattamndy Baghupathy v. Kattamndy Kan^ 

(4' 26 lud. Cas. 7o7: 28 M. h. J. 1- (1915 ) m 

N. 53;2L.W.69;17M.L.T.87. ^ 

(0) 31 M. 366; 18 M. L. J. 309; 3 M. L. T.355 
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Mamnia(6), in the one case by the learned Chief 
Justice and in the other by Sadasiva Aiyar, 
J., throwing some doubt upon the correctness 
of the proposition laid down in Marudaviutku 
Nadan v. Srinivasa Pillai (2). With all 
deference I am unable to share these doubts, 
especially as the decision in Miithuveera 
Mudaliar v. Vylkilinga Mudaliar (3), which 
is directly in point, has never been overruled. 
The decision in Hart Kishen Bhagat v. Kashi 
Pershad Singh (7), to which our attention 
was drawn and in which it is said that the 
consent of a reversioner is a very stringent 
equity, has also been considered in a number 
of cases in this Court and so far as I am con- 
cerned, 1 find no reason todepart from the posi- 
tion I took up in the Full Bench case. I do not 
consider that Hari Kisheit Bhagat v. Eashl 
Pershcul Singh (7) in any way enunciates a 
different proposition; I am glad to find that ray 
learned brother, sitting with Srinivasa 
Aiyangar, J., in Appeal No. 108 of 1914 was of 
opinion that in cases of partial alienation the 
consent of a reversioner was only evidence of 
the hona fides of tlie transaction. Therefore 
the preponderance of judicial opinion in this 
Court is that if there is a partial alienation 
made with the consent of a reversioner, the 
consent should be takeii only as evidence, of 
the necessity for the alienation, but it is not 
conclusive evidence of necessity. In this 
case the Judge has come to the conclusion 
that notwitlistanding the consent given by 
the immediate reversioner the alienations 
were not made for justifiable purposes and are, 
therefore, not binding on the estate. In the 
view 1 have expressed the decision of the 
lower Court is correct. I, therefore, agree in 
the conclusion of my learned brother that the 
second appeal should be dismissed with costs. 


Appeal (hsinissed. 

(G) IG IikI. Cas. 710: iL’ .M. Ia. T. 325; 23 AT. L. J 
363; (1912) M. W. X. 1223. 

(7) 27 Ind. Cas. 074; 17 M. L. 'I', li:); 19 C \\\ N. 
370: 13 L. J.223: 2 h.W. 219; 21 C. L. J. 225; 2S 
M. L. J. oOS: 17 llnni. I,, i:. 126; (Ini:,) .M. W \ :,1I. 
42 1..\.01; -t2l'. s70. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appeal from Appellate Decree No. 734 

OF 1913. 

June 16, 1915. 

Present: — Mr. Batten, A. J. C. 

RAMESHWAR— Defendant— Appellant 

versus 

BHANGILAL— Plaintiff- 
Respondent. 

Jlindii Ldiv—Joint family — Father, suit hy — Prc. 
sumpn'oa— Clflf/i, agreeuwit to he hound hy, if binding 
on sons. 

A Hindu father >vith ouo of hia three adult sous 
sued to recover debts due to the joint family, and on 
trial agreed to be bound by the oath of the defend* 
ant. The sou, however, did not and withdrew 
from the suit >vith permission to bring a fresh suit. 
The suit, as brought by the father, .was dismissed. 
Subsequently the son with his other brothers sued for 
tlic tbree*fourths shai’e of the debts: 

Held, that as the suit by the father was not one 
as by tlie manager of the family the agreement by 
him I did not bind the sons and that they were 
entitled, Ion proof, to a decree of their share of the 
family debt. [p. 997, col. 2.] 

Obiter djcta.— Where a Hindu father, a member of 
a joint family, sues or is sued alone, the presumption 
is that he sues or is sued in his representative 
capacity. An agreement by him, therefore, to be 
bound by an oath of the opposite party ts binding on 
his joint sons who are not parties to the suit even if 
tliey ai'e adults, in the absence of fraud or collusion 
on the part of the father, [p. 997, col. 1.] 

Shoo Shankar Ram v. Jaddo 24Ind. Cas. 

504; 18 C. W .X. 968; 16 M. L. T. 173; (1914) M.W. N. 
593; 1 L. W. 695; 20 G. L. J. 282; 12 A. L. J. 1173; 16 
Bom. L. R. 810; 36 A. 383; Kishan Parshad v. Bar 
Xarain Singh, 9 Ind. Cas. 739; 33 A. 272; 15 C. W. N. 
321; 8 A. L. J. 256; 9 M. L. T. 343; 13 C. L. J. 345; 21 
M.L.J. 378;13Bom. L.R. 359;38I. A, 45; (1911) 
2 AI. W. N. 395; J/o/: v. Kanhya, 4 Ind. Cas, 797; 6 N. 
L. R. 181; i'hengal Rcddi v. IVafro/n Reddi, 12 M.483: 
Shco yaih Saran v. Sakh Lot Singh, 27 C. 229; 9 C. 
W. N. 327, followed. 

Appeal against the decree of the Divisional 
Judge, Chhattisgarh Division, dated the 
20th October 1913, modifying that of the 
Subordinate Judge, Raipur, dated the 15fch 
August 1913. 

Ur. h. S, Gour, for the Appellant. 

Mr. S. K, Bose, for the Respondent. 

JUDOMENT.-I have not the slightest 
doubt that if the former suit had been 
brought by llio fallicr Cluuhimau alone, his 
:,uus, tlie present plaintiffs, would have 
been bound by his having allowed judg- 
ment to be given against him on the 
taking of an oath by the defendant. 
Such a method of deciding a suit is allowed 
by law, and it cannot be said that the 
father, in stating the willingness to be 
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bound by the oath of the defendant, was 
not HQtkg hona fide, or that, ■ if he had 
. been suing alone as representative of the 
family, his method of conducting the suit 
was not in the interests of the family and 
not within the scope of his authority. The 
result of a current of decisions is that 
when a Hindu father, a member of a joint 
family, sues or is sued, it is to be 
presumed that he sued or was sued in his 
representative capacity. It is sufficient to 

**'®>*' i^ordships 
of the Privy Council in Sheo Shankar 
Man wJaldo Kumvar (l) and in Klshan 
Farshaa v. Har Narain Singh (2) and of 

v.XaiiAya(3). \nChengal 
Feddi V. Venkata Beddi (4) and Sheo Nath 

Saran y.Snkk Lai Singh (b), it was held 

that a minor party to a suit is bound by 
the consent of his guardian and father to 
be bound by the oath of the opposite 
party I would hold that such consent by 

a Hindu father would, for the reasons stated 

above, be binding on his joint sons who 
were not parties to the suit, even if they 
were adult, and the sons would be 
precluded from further litigation on the same 
cause of action, unless they proved fraud 
or collusion on the part of their father. 

But in the present case the father was 
not the sole plaintiff, and there is not 
in the circumstances of the case, any 

presumption that he was suing as manager 

on behalf of the family. The joint family 
consisted of the father and three adult 
sons, but the 6rst suit was brought by 
the father and one son only, namely, 
iJhangi. Jt was clearly proper that the 
suit should be brought either by the 
manager representing the joint family, or 
^ all the members of the joint family. 
When the suit came for trial, the father 
was willing to be bound by the oath of 
the defendant but the son Bhangi was 
not. Bhangi applied for permission to 
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withdraw the suit with permission to bring 
a fresh suit, on the ground that all the 
proper parties had not been joined, and 
as the defendant offered no objection, 
the pp,ss.on was granted under Order 
XX rale 1 (o), of the 1st Schedule of the 
C,v. Procedure Code. The suit as brought 
by the father wasdismis.sed. Bhangi hne 
now brought a fresh suit on the same 

brothers have 

me that the parties are in exactly the 

and the father consented to be bound by 

didlTn '^bilethe sons 

did not. The suit to the extent of the 

father s claim has been dismissed, but as 

regards the claim of the three sons, it 

has been decided on the merits, and they 

have been given a decree for their three- 

rllT l-'l ® t” Under 

the Mitakshara Law as interpreted in these 
provinces a member of a joint family can 
a Lena e his share without the consent of 

Jie other members. Here the four members 

have sued, and one of them has given 
up his claim to a decree. I fail to see 

how this action on his part can advers y 
affect Ins co-plaintiffs. Though the father 
may be the manager, yet in this suit he 
was not suing as such for all the adnif 

"» -.1". i.2: 

I am of opinion that the decree of the 
learned Divisional Judge is correct, and I 
dismiss the appeal with costs. 

Appeal di^mmed. 


T T ^ N. 593; 1 I W 695- 20 P 

m g'f 'f r 16 Bo-- B. K 8,0 ’ “ 

(2) 9Ind. Cas. <39; 33 A. 27?; 15 C W N 3^1 . o 

^378 f 16 C. L M i : L 

J. 3^^ 13 Bom. L K. 359, 36 I. A. 45, (1911) 2 JI. ff, 

<6) 797; 5 N. L, B. 181. 

(4) 1211.46,3. 

(o) 27 C. 229; 4 C. VV. N. 327. 


madras high COURT 

^6- bO 0^ 1915. 

tnil. iVllSCKLLANBOCs PETITION No 1939 

OF 191.5. 
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Pre«t: Mr^ Ju.stme Srinivcsa Aiyangar. 
0. R. P. ^o. 10 OF 191.5 

KODANDARAMA AirAR_p,,A„„„._ 

Petitioner 

versus 

ARUNACHALA AIYAR and othshs- 
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A managing member of a joint Hindu family who 
executed a promissory note on behalf of himself and 
his brothers has no aathority to renew it after he 
ceases to be the manager of the family and an 
acknowledgment by him will not bind the other 
members of the family so as to save limitation against 
them. 

Bhaslcei' Tatya Shet v. Vijalal Nathu, 17 B. 612, 
distinguished. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Negapatam, in Small Cause Suit No. 
1256 of 1914. 

Petition praying that in the circumstances 
stated in the accompanying affidavit the 
High Court will be pleased to set aside the 
ex parte decree passed against him in 

Small Cause Suit No, 1256 of 1914 on the 
file of the Court of the Subordinate Judge 
of Negapatam and to remand the suit for 
re-trial on the merits. 

InC.R. P.No. 10 of1915. 

Mr. T. V. Gopalaswami Mudaliar^ for the 
Petitioner. 

Messrs. G. 8. Venkatarama Aiyar and K, 
Snshnaswami Aiyangar^ for the Respond- 
ents. 

In C. M. P. No. 1932 of 1915. 

Mr. K. Krishnaswami Aiyangar^ for the 
Petitioner. 

Mr. T. V. Gopalaswami MudaUa)\ for the 
Respondent. 

JUDGMENT. 

In C. R. P. No. 10 of 1915. 

The suit is on the pro-note executed by 
the Ist defendant while he was the 
managing member of the family consisting 
of himself and his brothers. The Sub- 
ordinate Judge finds that the family became 
divided and that all the co-parceners 
except the 2nd defendant had sold their 
share of the family lands. It appears that 
the 2nd defendant requested his elder 
brother to manage his lands. At the time 
when the original pro-note was about to 
become barred, the 1st defendant renewed 
the^ pro-note The suit is now instituted 
against the 1st defendant and his brothers 
also. The lower Court gave a decree 
against the 1st defendant who executed the 
promissory note and dismissed it as against 
the other defendants, on the ground that 
the 1st defendant had no authority to 
renew tlip original promissory' note after 
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he ceased to be the manager of hia family, 

I think he is right. Reliance was placed 
by the petitioner’s Pleader in support of 
his contention on Bhasker Tatya Shet y, 
Vijalal Natku (1). All that that case 
decided was that the managing member 
who incurred a liability had a right to 
acknowledge that liability if he was at the 
time of acknowledgment the managing 
member. I, therefore, dismiss the petition, 
with costs. 

TnC.M.P.No. 1932 of 1915. ■ c 
Civil Miscellaneous Petition Nb, 1932 of 
1915 is a petition to set aside the ex parte^ 
decree passed against the 1st defendant in the 
above suit. The 1st defendant contends 
that he was not properly served with 
summons. His Pleader 'here admits that 
the 1st defendant executed the pro-note 
and that the money claimed under it is' 
due but he says that if he bad been 
present at the time the decree was passed, 
he would have asked the Coart to pass a 
decree against the defendants Nos. 2 and 3 
also, in order to lessen his own liability. 
But I have now decided that there is no 
cause of action against the defendants 
Nos. 2 and 3 on the suit note. In these 
circumstances even if there was no proper- 
service of summons and the decree was 
set aside on that ground, the 1st defendant 
could not get a fresh decree making the 2nd 
and 3rd defendants also liable. 

I dismiss this petition also with costa. 
The memorandum of objections filed by the 
1st respondent in Civil Revision Petition 
No. 10 of 1915 is also dismissed. 

Decree upheld; Petitions dismissed, 

(1) 17 B. 512. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appkal from Appellate Decree No. 177 

OF 1914. 

December 14, 1914. 

Present:— Sir Henry Drake-Brockman, Kt 

J. C. 

DHANYA and others— Defendants— 

Appellants 

versus 

lANlA AND OTHERS— Plaintiffs 

Respondents. 

Cml Procedure Co ^ h ' [Act V of 1908;, s. 
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nature of, determination of-^Provincial Small Cause 
CmrtsAciilX of mi), Sch. U, Art. 13, scope of— 
Suit for dues against trespasser — Appeal, second, 
maintainability of. 

For the purposes of section 102 of the Code of Civil 
Procedure, the nature of the suit must be determined 
from the claim as laid, without regard to the nature 
of the defence, [p. 999, col. 2.] 

Bapup V. Kuvarji, 15 B. 400; Banschandra 2)eo 
V. Narayana, 24 M. 508; Lakshmandas v. Anna, 32 
B. 356; 6 Bom. L. R. 731, followed. 

Article 13 of the second Schedule to the Provincial 
Small Cause Courts Act relates primarily to dues 
claimed from the person liable to pay them as such ' 
and not to dues improperly collected by him. Tp. 
999, col. 2.] 

Mahadeo v. Budhai Bam, 26 A. 358; A. W. N. 
(190 1) 60; Bkavadasan v. Narayana Somayajipad, 
23 M. 202, followed. 

Certain kotwars of a village sued to recover 
Rs 86>I4<3 from fellow Makars of that village on the 
ground that the sum claimed was made up of certain 
items of different kinds which by custom were the 
kotwars' exclusive perquisites and had been wrong* 
fully taken by the defendants: 

Eeld, that the suit was not one to enforce pay- 
ment of a due from a trespasser but was akin to one 
for damages against a trespasser and that, therefore, 
a second appeal in the suit was barred by section 
103 of the Civil Procedure Code, 1908. [p. 999, 
col. 2; p. 1000, col. 1.] 

Appeal against the decree of the District 
Judge, Wardha, dated the 27th November 
1913, modifying that of the Junior Mnnsif, 
Arvi, dated the 7th July 1913. 

Rao Bahadur 1). A'. Khare, for the Appel- 
lants. 

Mr, K. N. BesJmuhh, for the Respond- 
ents. 

JUDGMENT. — This second appeal arises 
out of a suit brought by the three 
kotwars of Manza Antora to recover 
Rs. 3ti-14-3fromfelIowMa/mrsof thatvillage. 
According to the plaint the sum mentioned 
is made up of five items of different kinds 
which by custom are tlie koUvars' exclusive 
perquisites and had been wrongfully taken 
hy the defendants. The principal item is 
hides of cattle. Of this the Court of first 
instance held the plaintiffs to be entitled 
to one-half the hide in each case, while 
the lower Appellate Court, relying on the 
ivajb-ul-araiz oi 1892-93 and 1910 11, decided 
their title to be exclusive. 

A preliminary objection is taken to the 
appeal on the ground that the suit is of 
the nature cognizable by Courts of Small 
Causes, so that no second appeal lies. 
For the appellants it is urged that the 
puit is ope to enforce payment of a lakk 


or due payable to a person by reason 
of his interest in an hereditary office. 

In my opinion the respondents’ contention 
is sound. Article 13 of the Second Schedule 
to the Provincial Small Cause Courts Act, 
1887, seems to me to relate primarily to 
dues claimed from the person liable to pay 
them as such. This is the view taken 
by a Division Bench of the Allahabad 
High Court in Mahadeo v. Budhai Ram (1). 
In Bkavadasan v. Narayana Somayajipad 
(2) it was remarked by a similar Bench 
that such a construction involves im- 
porting into the Article material words 
which the Legislature would not have 
omitted to insert had its intention been 
to so restrict the character of the provision. 
In the latter case the claim was by a 
person, claiming to be a member of an 
association for his share of certain presents 
made to that association, and their 
Lordships laid down that as between 
persons entitled to participate in voluntary 
payments to a religious institution the 
share to which each such person is entitled, 
is properly a due” to him by rea.son of 
his interest in the institution. Without 
dissenting from the view of the learned 
Judges in the Madras case so far as the 
facts thereof are concerned, I think that 
a suit of the present kind is akin to 
one for* damages against a trespasser who 
has removed fruit or grass from the plaintiff’s 
land, and I feel greatdifficulty in regarding 
such a suit as one to enforce payment of 
a due from the trespasser. On the case 
set up in the plaint the per.sons 
who paid the defendants would or at least 
might remain liable to the plaintiffs. More- 
over, it seems to me that Article 13 would 
have been differently worded, had the inten- 
tion been to cover not only a suit against a 
person primarily bound to pay but also 
against a person who has improperly collected. 

The appellants’ learned Pleader urges that 
the suit is really one to establish title to the 
hakk, inasmuch as the respondents claim 
half or all of each perquisite in dispute. It 
is, however, well settled that for the purposes 
of section 102, Civil Procedure Code, the 
nature of the suit must be determined from 

1 1)26 A. 358; A.W, N. (1904) 50. 

(2) 28 M. 202, 
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the claim as laid without regard to the nature 
of the defence: see Bapuji v. Knvarji ( 3 ). 
nariscnandra Deo v. iVarayawa (4) and LaJc- 
shmandasy. Anna (5). 

I hold that a second appeal is barred by 
section 102, Civil Procedure Code. 

I am asked to interfere at any rate byway 
of revision, on the ground that the oral 
evidence shows the custom to be other than 
that entered in the wajib-ularz. In this 
ccnnection J am unable to see that the 
District Judge acted illegally or with material 
irregularity in basing his decision on the 
trojib-nl-aratz of two successive Settlements: 
seeBahuv, Musammat Panvati (Q). The later 
one is quite recent, and in discussing the oral 
evidence the learned Judge came to the 
conclusion that for the convenience of all 
concerned the knfwan^ rights: under the 
tiaifh-tiUarz w-ere not enforced in consider- 
ation ofthedefendants or other representatives 
of mn‘kotu'ar families assisting the kotivars 
in the performance of their official duties. 
There is a presumption in favour of the 
correctness of the ivajib^nLarz under section 
82, Land Revenue Act, and the District 
Judge has also found that since the final 
visit of the Settlement Officer to the village 
in 1910 the working arrangement by which 
mr\-kofa'or$ helped kotwars and all remunera- 
tion was, therefore, shared, has ceased. 

The appeal is dismissed with costs. In the 
Courts below costs will be borne as already 
ordered. 

Appeal dismissed. 

(3) I.) B. 4C0. 

(4) 24 M. 508. 

(5) 32 1}. 356jr>Bmn. L. R.731. 

((5)6In(l. Cap.429;CN. L. R.40. 


MADRAS HIGH COURT. 

Civil Miscellankocs Petitions Nos. 661 to 
682, 1 l-t-?, 1785 AMI 2834 of 1915. 
January 25, 1916. 

Presenfi—},lv. Justice Abdnr Rahim 
KASARAVLNI RAMASWAMl and others 
— Ai’I'ELLANTS— Petitio.ners 

versus 

8 'ji Baja ROMMADEVARA VENKATA 
NAIlASIMflA NAIDU BAHADUR 
/i A A 1 1 N D A R V A R U — R e s i -on n e n t. 

in Jilni.j v! ayplian.t 

/d air< nnt h^r (h la fj- Linntahon, 

WlicR- iiii iippliraiinii lOi- ix'vifW iif u jiu].r,„ont ilc 

livnnilondu-^Olh July l!ill was iMosunlr.l on il,o 

3i (l Jnniiaiy 1915 and lilt' twicw wa.'j nskcd for on 


tho ground that a subsequent Privy Council decision 
passed on the 19lh June 1914 showed that the judg. 
meut sought to be reviewed was wrong: 

Held, that even supposing that the fact that the Privy 
Council decision laid down the law differently was a 
good ground for review, tho enormous delay in niin» 
the application had to be accounted for, and tho 
applicant not having done so, his application was 
timo-barred. [p. ICOO, col. 2; p. 1001, col. 1.] 

Petitions, under section 114 of the Civil 
Procedure Code, for review of the judgment 
of the High Court, dated 26th July I 915 
in Second Appeals Nos. 68 , 70, 77 79 83^ 
85, 86 . 89, 91, 98, 102, 103, 105. 109, ’llO 
114, 117 to 120, 124, 129, 148. 107 and 96 
of 1910, presented against the decrees of 
the District Court of Kistna, in Appeal- 
Suits Noa. 794, 796, 807, 809, 813, 816 817 
820, 824, 831, 835, S37, 839, 843, 844 
848, 852 to 854, 858, 912, 933 of 1907 6 
of 1908, 841, £29 of 1907 (Summary Suits 
Nos. 59, 61, 72, 74. 78, 81, 82, 85, 89 96 
100,102.104. 108,109, 113, 

123, 183, 204, 180, 106 and 94 of 1907, on 

the file of the Court of the Head Assistant 
Collector of Bezwada). 

Messrs. T, Frakasavi and P. Ghenchiah for 
the Appellanis. * 

^fessns. T. Eangachariar and P. Nagahhu- 
shanam, for the Respondents. 


JUDGMENT.— The judgment of this 
Court of which a review is sought was 
passed on the 26th July 1911, and the 
pound on which the review is asked for 
is that there has been a subsequent decision 
of tlie Privy Council which shows that 
the judgment of this Court is wrong. 
The decision of.the Privy Council referred 
to was passed on the 19th June 1914 in 
another analogous case. A preliminary 
objection is taken by Mr. Rangacbariar, who 
appears to oppose tlie application for review 
tliat the application is out of time and 
must be dismissed on that ground. The 
app ication for review' was filed on (he 23rd 
January 1915. Now supposing that" the 
siiUsequeiit decision of the Privy Council 
laying down the law differently is a good 

ground for review, even then the enormous 
delay in this case has to be duly accounted 
for. The Legislature allows ninety days from 
tlie date of the decree or order. Even 
after the judgment of the Privy Council was 
delivered on the 19th June 1914, the 
applicant did not file his application for 
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review for more than six months. According 
to the ruling of this Court he has to account 
for every day’s delay. In the affidavit no 
attempt whatever has been made to account 
for the delay. The applicant had ample 
time to explain the delay in a proper way 
and he has not chosen to do so. He now 
seeks the indulgence of being allowed to 
file another affidavit at this stage which is 
objected to by Mr, Rangachariar, and I 
think very rightly. The application for 
review is, therefore, dismissed with costs. 
Civil Miscellaneous Petitions Nos. 662 to 682 

141,7, 1785 and 2834 of 1915 are also 
dismissed with costs. 

Petition dismissed. 


COURT OF THE BOARD OF REVENUE 
UNITED PROVINCES, 

Revenge Petition No. 13 op 1913.14 op 

Etawah District. 

February 15, 1915. 
Pmeni:-Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

HIRA SINGH AND OTHERS— Defendants— 

Applicants 

versus 

Jiao JODHA SINGH — Pluntipf 

Respondent. 

U.P. Lawl Revenue Ad (III of 190U, >x.2I0 87 
^Renl, (letennination nf^SvUlemcht Officev, dufy of— 

Subdantial iiregidarify-Revimn—Ayra Tenano/ Ad 

In tixmg rent of an ex-proprietarv tenant under 
section 87 of the U. 1>. Land Itevenne Act a SotZ 
meat Officer commits substantial irreo’nlarity insti 
fying interference in revision if he disregard^ the 
provisions of section 10 of the Agra Tenancy Act. 

Application for revision of the order of 
the Commissioner of Allahabad Division 
confirming that of the Record Officer of 
Etawah, dated the 25th March 19U, in a 
case of assessment of rent. 

JUDGMENT. 

Holms, S. M.~iFebruary lOM, 1915.)— The 

present application has been very carelessly 
drawn up. It purports to be an application 
for revision under section 185 of the 
Tenancy Act, the order in question being 


one under the Resumption Chapter, section 
150 of that Act. As a matter of fact, 
the Settlement Officer’s order of the Isfc 
May 1913 was one passed under section 
b7 of the Land Revenue Act determining rent 
to be paid by an ex-proprietary tenant. 
1 have heard what both sides have to say 
and -there is little doubt that the present 
applicants were negligent in not putting 
their case forward on the sole date of 
hearing which they had ample opportunity 
of doing. It has, however, come to my 
notice that the order of the 1st May 1913 
IS such that interference on revision under 
section 219 of the Land Revenue Act seems 
called for The application by Rao Jodha 
Singh under section 87 was for fixation of 
rent on sir in respect of 2 tom out of 
i hiswas of proprietary right.s, which were 
alleged to have been sold, and the whole 

the si> were specified. 
The SeUlement Officer’s duty was to take 
action in accordance with section 10 of 
the Tenancy Act and specify the plots which 
appertain to half of the proprietary rights 
which had been parted with. This he did 
not do and fixed rent without specifying 
any numbers at all. Respondent at first 
told me that he had specified numbers out 

''' Settlement 

Officer had accepted his specification, but 

afterwards, admitting that the statement 

was incorrect, he urges that it should be 

deemed that half of each plot has had rent 

hxed_ on it. I cannot accept this view 

It IS clear that the Settlement Officer 

acted^ with substantial irregularity in not 

deciding what the plots were witli regard 

to which he fixed rent and prejudiced 

the present applicant, f would, therefore 

set aside the order of the Settlement 

Officer of the 1st May 19), J and direct 

that he re-hear the application under 

section ^7 of the Land Revenue Act. As 

the present applicant has been so negligent 

in the matter he should pay the costs of the 

entire proceedings in all Courts up to the 
present time. 

Ca-MphelIj, J. il. — { agree. 

Application allowed. 
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UOHIDSBH BEE V. MEEB SAHEB. 

MADRAS HIGH COURT. 

Civil Scit No. 23 op 1915. 

October 7, 1915. 

Present:— Mr. Justice Bakewell. 

MOHIDEBN BEE and others — Plaintiffs 

versus 

Sped MEER SAHEB and others— 

Defendants. 

Muhammadan LawSuit for a share in property left 
hy a deceased Muhammadan — Limitation, when inherit- 
ance becomes divisible— Limitation Act {IX of 1S08), 
Sch. I, Aii. 123. 

Under the Muhammadan Law there is no such 
thing as joint family property, [p. 1003, col. ].] 

Tt the members of a Muhammadan family succeed 
to property on the death of a relation each of them 
takes a share of each item of the property} and the 
Article of the Limitation Act which would apply to 
a suit for a share would be Article 123, which 
deals with a suit for a distributive share of an 
intestate. In the case where one of the lieirs has 
retained part of the inheritance in his possession, the 
suit must bo brought within twelve years at the 
latest, after the debts of the intestate have been 
paid and the inheritance has beedme divisible among 
the heirs, [p. 1003, col. 1.] 

Messrs. S. Gnraswami ChefH and A. 
ITameed Hasan, for the Plaintiffs. 

Messrs. 0. P. Bamasicami Aiyar and 
C. Padmanahha Aiyangar, for Defendant 

No. 1. 

Mr. C. Krishna Arhariyar, for Defendants 
Nos. 2 and 3. 

JUDGMENT. —The plaintiffs in this case 
are the heirs of one Syed Oomer Sahib who 
died about nineteen years ago, leaving three 
sons and three daughters all of whom attain- 
ed their majority considerably more tlian 
three years before this suit. Syed Corner 
had a brother Syed Meer who survived him 
and is the first defendant in the case. The 
plaint itself is very difficult to understand as 
it appears to intermingle Muhammadan and 
Hindu Law in a very confu.sed manner; but 
paragraph 7 sets out that Syed Comer carried 
on business jointly with liis brother, the first 
defendant, and that the properties set out in 
Schedule A “were purchased out of the 
moneys acquired in the said joint business and 
the sale-deeds thereof were clandestinely 
secured by the first defendant in his own 
name.” Clearly the allegation is that the 
two brothers carried on a partnership business 
which was dissolved by the death of Syed 
Comer and that the properties set out in 
Schedule A are part of the assets. It is perfect- 
ly clear that the proper suit against the first 
defendant on those allegations would be a suit 


for an account of the partnership as from the 
date of the death of Comer, and the property 
that wonld be divisible would be the assets 
which remained after the realization of the 
partnership property and the payment of the 
partnership debts. Such a suit would have 
become barred more than fifteen years ago, 
under Article 106 of the Limitation Act. 
Paragraph 8 sets out that after the death of 
Syed Coiner bis two son.s, second and third 
plaintiffs, one Khader Saheb and the first de- 
fendant carried on various businesses and the 
immoveable properties set out in Schedule B 
to the plaint were purchased out of the earn- 
ings of the joint business. Here again the 
alleged partnership was dissolved on the death 
of Khader Saheb who admittedly died four 
years ago, and a suit on account of these 
transactions is likewise barred. Paragraph 
U sets out that the first defendant with the 
assistance of the funds of the family carried 
on a business in partnership with one Patel 
Hussain. This is apparently part of one of the 
firms mentioned in paragraph 7 or 8. In that 
casethi.s claim is also barred. It was admitted 
that this business was carried on in the years 
1903-04 and a suit for an account is, there- 
fore, barred. Paragraph 15 alleges that some 
fuel dep6t business was carried on under the 
management of Syed Khader Saheb. Any 
suit with regard to this should have been 
brought within three years from the dissolu- 
tion of partnership and the claim to this item 
is likewise barred. Paragraph 16 alleges 
that the first defendant received the sale-pro- 
ceeds of a house which was sold by the first 
plaintiff and another person (now deceased). 
The moneys were received by him so long 
ago as 1895 and any claim against him is 
barred under Article 62 of the Limilation Act. 
Paragraph 17 alleges that about 1897 the 
first defendant realised some moneys which 
had been invested on a mortgage. This claim 
is barred for the same reason. 

I think that the suit is due to some con- 
fusion in the minds of the plaintiffs as to the 
applicability of the Hindu Law of joint family 
property to Muhammadans. There is no 
allegation in the plaint that the parties agreed 
to retain the property, which they inherited 
from Sijf’d Oomer on his death, undivided and 
to hold it as tennnts-in-common such as ap- 
pe<yed inthe case of Abdul Kader v 

(1). It has been argued that Article 127 of 
(1) 113M. CJ;2M. L. J. 200. 
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the Limitation Act will apply, under which 
the plaintiff has twelve years from his 
exclusion from joint family property. I think 
it is perfectly clear that in Muhammadan Law 
there is no such thing as joint family pro- 
perty. If the members of a Muhammadan 
family succeed to property on the death of a 
relation each of them takes a share of each 
item of the property; and the Article of the 
Limitation Act which would apply to a suit 
for a share would be Article 128 which deals 
with a suit for a distributive share of the pro- 
perty of an intestate. In.the case where one 
of the heirs has retained part of the inherit- 
ance in his possession, the suit must be 
brought within twelve years at the latest, 
after the debts of the intestate have been paid 
and the inheritance has become divisible 
among the heirs. In my opinion the suit is 
barred and must be dismissed with costs. 

Suit dismissed. 


$ 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1967 

OF 1914. 

February 23, 1916. 

Present: - Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 

^' Lala DEO SARAN LAL and others — 
Dependants — Appellants 

V6T8U$ 

BALESWAR MANDAL— Plaintiff 

and others -Defendants Respondents. 

Occupancy-holding, non-transferahle, transfer of, 
if operative against a co-sharer landlord purchasing it 
suhscguenthj in execution of a money-decree. 

The transfer of a non-transferable occupancy* 
holding made by a raiyat is operative against a subse- 
quent purchaser of the same in execution of a money- 
decree against the raiyat and even when such pur- 
chaser happens to be a co-sharer landlord. 

Bayamoyi v. Ananda Mohan Roy Chnwdhunj, 27 
lud. Gas. 61; 20 C. L. J. 52; 42 C. 172; 18 C. W. N. 
971 (P. B.), applied. 

Appeal against the decree of the District 
Judge of Purnea, dated the 28th of April 
1914, reversing that of the Munsif of that 
place, dated the 5th of July 1918. 

Babu Uajendra Prosad, for the Appellant's. 

Babn Panchanon Ghose, for Babu Rarihar 
Pr^shad Sinka, for the Respondents, 


JUDGMENT.— This is an appeal by the 
defendants first party in a suit brought by the 
plaintiff for confirmation of his possession in 
an occupancy-holding on declaration of his 
title thereto. 

It appears that he purchased it from the 
original tenants by a deed, dated 11th Sep- 
tember 1907. The defendants, first party, 
purchased it in 1911 in execution of their own 
money-decree against the same tenants. The 
District Judge has held that the plaintiff’s 
purchase was a genuine purchase and he has 
also found that the plaintiff’s possession from 
and since the date of his purchase has been 
proved. 

From the decision of the Full Bench of 
this Court in Bayamoyi v. Ananda Rohan Roy 
Chowdhury (1), it is clear that the voluntary 
transfer by the original raiyat made on the 
11th September 1907 is operative against the 
raiyat and also operative against all persons 
other than the landlord including obviously 
a subsequent purchaser from the same raiyat. 
It has been suggested that the fact that 
the purchasers are co-sharer landlords 
puts them in a better position than a 
stranger purchaser would be. No authority 
for this proposition has been submitted to us 
and we cannot see why on principle the fact 
that the subsequent purchaser is a co-sharer 
landlord should affect the question. 

For these reasons we dismiss this appeal 
with costs. 


xii/pcut. uismirsea. 


(1) 27 Jnd. Gas. 61; 20 G. L. J. 52; 42 C. 172- 18 
C. W.N.971 (F. B.). ’ 


MADRAS HIGH COURT. 

Civil Suit No. 203 of 1899. 
November 9, 1915. 

Presenti^-Rr. Justice Bakewell. 

JAMEib RUbbEL McLaren and others 

Plaintiffs 

versus 

y. \'EERIAH NAIDU and others 

Defendants. 

Limitation .4cl (IX of 1908A Srh. I, Art. 183— 
Rn'ivor ivilhoiit notice to some judjinent-debtors, effect 

For the purposes of Article 1 S3 of the Limitation 
Act, i90:i, where an order of revivor is made without 
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notice to one of tho judgment<debtors tho order has 
no effect as against him or his property and, there 
fore, an application for execution against such a jndg- 
raent-debtor brought 12 years after the date of tho 
decree is barred by limitation, [p. 1005, col. 1.] 


Messrs. Venkatasuhba Rao and Badha* 
b'ishnayya, for the PiaintifFs. 

Mr. K. Ramacliandra Aiyar^ for the 1st 
Defendant. 

JUDGMENT. — 'By a decree of this suit, 
dated 20th of February 1900, the two defend- 
ants in the suit were ordered to pay to the 
plaintiffs the sum of Rs. 10,938-11-0 and in- 
terest thereon and costs. On the 24th February 
1903, one of the plaintiffs in tlie suit pre- 
sented an application for execution of this 
decree, which prayed that notice under section 
248 of the Code of Civil Procedure might 
issue to the first defendant to appear and 
show cause why execution of the decree should 
not issue and for attachment of a decree in 
another .suit awarding costs to the first defend- 
ant. Notice was issued accordingly to the 
first defendant and on 3rd March 1903 an 
order was made granting leave to execute as 
prayed. 

On the 25tli February 1914 the transferee 
from the same plaintiff presented this applica- 
tion for execution of tlie decree, which state.s 
that the last order in execution is that of 3rd 
March 1903 and prays that the name of the 
transferee may be brought on record and leave 
to execute the decree against the second 
defendant he granted to him, and that notice 
may issue to tlie defendants. The .second 
defendant appears upon notice issued on this 
application and objects that tiie application is 
barred by limitation by virtue of Article 183 of 
the Limitation Act, 19. '8. This Article pres- 

cribe.s a period of twelve years for an applica- 
tion to enforce a decree of a High Court in the 
exercise of its ordinary original civil juris- 
diction, and provides that, when the decree 
lias been revived, the twelve years shall be 
computed from the date of such revivor. 

The Knglish law is stated by Blackstone In 
tlie following passage:— “Writs of execution 
must be sued lut within a year and a day after 
the judgment is entered: otherwise the Court 
concludes prinui idcte that the judgment is 
satisfied and extinct; yet, however, it will 
grant a writ of in pursuance of 

Statute Westell 2-13, Ivlw.l, c. 45, for the 


defendant to show cause why the judgment 
should not he revived and execution bad 
against him; to which the defendant may 
plead such matter as he has to allege in order 
to show why process of execution should not 
be issued or the plaintiff may still bring an 
action of debt founded on this dominant 
judgment, which was the only method of 
revival allowed by the common law” (Com- 
mentaries, 15th Edition, Vol. 3, page 421). 
The writ recited the judgment and 
any change in the parties, and commanded 
the Sheriff to make known to the defendant 
or other person named in the writ that he 
should appear before the Court on a specified 
date to show cause why the plaintiff should 
not have execution of the judgment (Free- 
man on Execution, Vol. 1, pages 323 
and 324). The form of notice under 
Order XXl, rule 22 of the Code, which 
corresponds with section 248 of the Code 
of 1882, contains substantially the same 
particulars (Appendix E, Form No. 7) 
and it has been held that the procedure under 
this section has taken the place of the former 

procedure by writ of ^cire/acias in the Sup- 
reme Court, and that an order for execution 
after notice effects a revivor of a decree 
within the meaning of Article 189 [see 
Desoo Venhttesa Perumall Glietty v. Srinivasa 
Banga Row (1)]. Where there had been a 
change of parties subsequent to judgment, 
as in the case of the death of the judgment 
creditor, a writ of scire facia-^ was nece.ssary 
even within a year of the judgment, and 
it was held that a judgment in 
scire facias conferred a new right upon the 
executors [Farrnn v. Beresford (2) md Farrell 
V. Gleesnu \3)], Whether the judgment in 
scirp facias conferred a new right when there 
had been no change of partie.s seems donbtful 
[Forran v. Beresford (2)] but the writ should 
conform to the original judgment and should, 
therefore, be joint when the judgment is joint, 
and the latter should be revived against all 

the original defendants (Freeman on Execu- 
tion, ^ ol. 1, page 313). The procedure 
upon tlie writ, therefore, followed that in the 
action of debt against joint debtors in which 
all should be joined anl judgment against 

(1) 1 Iiid. Cns. 30G: 7 >[. L. T. 32r 33 M. 187. 

USPl) lOCl. A- F. ;tl9iup.3:U:8 E. R. 7(>A. 

I-*) (ISU) 10 Cl. A F. 702; 8 E. K. 1203. 
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■ one extingnished the claim against another 
joint-debtor [King v. Hoare (4)]. 

From^ the passage from Blackstone cited 
above it appears that a jodgment-creditor 
had concurrent remedies by the writ of scire 
facias and the action of debt, and it is 
improbable that the judgments would have 
different effects. 

The order of revivor in the present case 
was made without notice to one defendant 
and he had, therefore, no opportunity of 
appearing and objecting thereto, and it had 
no effect as against him or his property, 
except that, if it were carried out, his co-debtor 
might obtain a right of contribution as 
against him. It seems to me that an e.v parte 
, order of this kind should not be held to affect 
the position of the second defendant in the 
absence of any direct authority. 

In other Courts, where the prescribed 

period of limitation is very much less than 

in this Court, an application for execution 

made against one of several joint-debtors 

takes effect^ against them all (Article 180); 

but there is no such provision for cases 

in which notice of the application is required. 

The fact that the Legislature has expressly 

provided for one case of joint-debtors and 

has omitted to make the same provision for 

another case appears to me to show an 

intention to place the two cases on a diff’erent 
footing. 

lor these reasons I hold that the previous 
order in execution against the first defendant 
did not revive the decree as against the 
second defendant, and I dismiss this applica- 
tion with taxed costs. 

A ppl icat io n d is u t issed. 

(4) (t844) 13 M. & W. 494; 2 D. A- L. 382: 14 L. J. 
Lx. 29j 8 Jiu\ 1127; 153 L. U. 200; 67 K. il 094. 


ALLAHABAD HIGH COURT. 

Execution First Civil Appeal No. 215 

OF 1915. 

February 7, 1915. 

Present: — Mr, Justice Piggott and 
Mr. Justice Walsh. 

Pandit SANT LAL— jLitoMBNi’-DEivroR 

Appellant 

versus 

Lala SRI NEWAS DAS — Decree-holdek— 

Respondent. 

Exevufion of decree— Liinitutioii .Id (/X uf 1908' 
Sell. I, Art. ]8\— Fresh oppUcotion—i^Kestioii ofsiih. 

stance and tiot of fori, t— Simple question of fact 

The ([uestiou wlietlier an apijhVation for exot-iilioii 
of a decree is a new application or a revival or con- 
tinnation of an old one is a simple question of fact 
and is also a question of substance and not of form 
[p.l006,col. 2;p.l00S, col. ].] 

Shcnrnj Singh v. Kaiiieshar Xath, 24 A. 28?- A. W 

N. (1902) 63 and MOu J/i X/ma V. Phul (Jhand 18 

A. 482; A, W. X. (1896) 142, referred to. 

Execution first appeal from the decision 
of the Subordinate Judge, Muttra, dated the 
12th of April 1915. 

FACTS are briefly these;— The date of 
tlie decree sought to be executed was 
11th July 1902. The present application 
for execution was made on the L'lth 
November 1914, more than twelve years 
after the passing of the decree. Several 
applications for execution of the decree wei'e 
made but they were either withdrawn or 
dismissed for default. On the 12tli Juno 
1912, an application was made for sale of 
certain property. Thi.s was lield up by 
reason of a suit instituted by the judgment- 
debtor’s son asking for a declaration that 
the property attached was not liable to 
sale in execution of this decree. The suit 
was decreed by the Court of first instance, 
but the present respondent succes.^fully 
appealed and the order of the Appellate 
Court ^\as passed on the 28th Augu.st 1914. 
The execution of the present decree had 
been suspended under an injunction granted 
on the 2.‘lrd January 1914. When the present 
decree-holder had finally succeeded in 
ing the suit biuiight by the judgment-dobtur':; 
.lull dismissed, ho cam? into Cuurf vith 
his application on the 13tii November 1 9H. 
The judgment-debtor contended that the 
application was barred by the twelve ycars’nile 
of limitation. The lower Court held that the 
application of 13tli November 1914 was 
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not a fresh application but a continua- point taken on behalf of the appellant la 
tion of the application of 12th June that execution is barred by the twelve 

years’ rule of limitation, The Court below 


The judgment-debtor appealed to the High 
Court. 

Mr. Baleshwan Prasad (for Mr. Narain 
Prasad)t for the Appellant. — The present 
application is barred by the 12 years* rule of 
limitation under section 48, Civil Procedure 
Code. The application was made according 
to the form prescribed in Order XXI, rule 
11, Civil Procedure Code, and was registered 
and numbered as a separate application. 
Consequently it is a fresh application within 
the meaning of section 48, Civil Procedure 
Code. 

He relied on Rahim AU Khan v. Phul 
Ghand (1); Ram Sarup v. Dashrath Tewari 
( 2 ). 

Mr. Mohan Lai Sandal^ for the Respondent. 
— In order to find out whether the appli- 
cation is a fresh application or a 
continuation or revival of the former 
application, one must look to its sub- 
stance and not the form. The prayer 
in both the applications is for sale of 
the same property. The proceedings relat- 
ing to sale of the property remained in 
abeyance so long as the injunction remained 
in force. The present application was 
made soon after to revive the former 
proceedings. 

He relied on Anwur AU Khan v. FIml 
Ghand (:i). 

He submitted that the ruling of the Full 
Bench reported as Rahim AU Khan v. Phul 
Ghand (1) was in his favour. 

Mr. Baleshwari Prasad was heard in 
reply. 

JUDGMENT. 

PiGQOTT, J. — This is a judgment-debtoUs 
appeal in an execution case; the decree is an 
old one, dated July 11th, 1902, and the 
present application for execution was made 
on the 13th of November 1914. The first 


(1) 18 A. 482 (F. B.\ A. W. N. (1896' 142. 
(2J9Ind.Cas.8l7;8A. L. J. 412 (F. B.); 33 A 

617. 

(3) A. W. N. (1898) 137 


has found that the present application is 
not a fresh application, but is a petition 
to the Court made in continuation of a 
previous application of the 20th of June 
1912. The matter has been discussed 
before us as a point of law, but' it is 
really a question of fact. If the application 
of the 13th of November 1914' was a 
fresh application it was barred by the 
twelve years’ rule, on the other hand, 
if it was in substance and in fact a 
petition to the Court to take up the 
previous application of the 20th June 19.2 
and to proceed with the same according 
to law, then it was within time. As ^ 
matter of fact the application of June 
the 12th, 1 912, was for sale of certain 
property. This was held up by reason 
of a suit instituted by the judgment-debtor’s 
son, asking for a declaration that the 
property attached was not liable to sale in 
execution of this decree. That suit was 
actually decreed by the Court of first 
instance on May the 7th, 1914; but the 
present respondent successfully appealed, 
and the order of the Appellate Court was 
passed on the 28th cf August 1914. The 
execution of the present decree had been 
suspended under an injunction granted on 
the 23rd of January 1914. When the 
present decree-holder had finally succeeded 
in getting the suit brought by the judg- 
ment-debtor's son dismissed, he came into 
Court with his application on the 13th 
November 1914. I agree with the Court 
below that this application was, in sub- 
stance and effect, merely an application to 
the Court to take up and continue the 
proceedings instituted on June the 20th, 
1912, and interrupted by the suit which was 
finally dismissed on the 2Sth of August 1914, 
There is no force in the suggestion put 
forward on behalf of the appellant that 
only the period from January 23rd, 1914, 
to the 7th of May 1914, the date of the 
decree of the first Court, .‘should be taken 
into account in the extension of the 
statutory period of twelve years. When 
the Court of first instance decreed the 
suit brought by the judgment-debtor’s son, 
it is true in a sense that the injunction 
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issued on January 23pd, 1914, ceased to 
have any effect, but the place of that 
injunction was taken by the decree of a 
competent Court debarring the present 
respondent from proceeding with his exe- 
cution in accordance with his application 
of June the 20th, (912. That bar was only 
removed when the Appellate Court dis- 
missed the suit brought by the judgment- 
debtor’s son on the 28th of August lbl4, 
that is to say, the judgment-debtor’s son 
succeeded in holding up execution of the 
present decree in accordance with the 
application of June the 20th, 1912, from the 
23rd January 1914 to the 28th of 
August 1914, and if this period be 
allowed,^ as it must be, the present appli- 
cation is saved from the twelve years’ 
rule. 

Another point argued before us is that 
the present application is barred under 
the three years rule, in accordance with 
the provisions of Article 182 of the first 
Schedule to the Indian Limitation Act 
(Act IX of 1908). According to the re- 
spondent the decree has been kept alive 
by a continuous series of applications, each 
within the three years period, and each 
giving rise to a fresh period of limitation 
under paragraph 5 of the Article above 
referred to. The dates given by the 
decree-holder are July the 12th, 1902, October 
the 1st, 1904, September the 26th 1907, 
February the 11th, 1909, January the 16th, 
1912, and June the 20th, 1912. What the 
judgment-debtor contends is that there was 
no application of October 1st, 1904, in con- 
sequence of which the application of Sep- 
tember 26t.h, 1907, and all subsequent 
applications were legally barred by limit- 
ation. In substance this also comes before 
us as a question of fact and not of law. 
The record shows that there was an appli- 
cation by the decree-holder, dated October 
the 1st, 1904. That application has now 
been weeded out and it is somewhat 
difficult to ascertain with certainty what 
was its purport. I agree, however, with the 
learned Subordinate Judge that the materials 
on the record fully justify the presumption 
that this application was in fact what the 
decree-holder says it was, namely, an appli- 
cation for transfer of his decree for 
execution to another Court. If so, it was 


an application to the proper Court in 
accordance with law to take a step-in- 
aid of execution of the decree, and does 

operate to save limitation. I may notice that 
there wa.s an application of the 13th of June 
1913 by the present decree-holder on which 

stress has been laid by both sides. It will be 

seen that this application was brought while 
the application of June the 20th, 1912 was 
pending The decree-holder, having found 
h.s former application held up by the 
manceuvres of the judgment-debtor’s son 
was making another effort to realize his 
money, or some part of it. He fnnnd that 
there was a decree of another Court ap- 
parently thatof the Subordinate Judge of 
Agra, in favour of his judgment-debtor, and 
he asked^ the Court to attach that decree and 
to permit nim to proceed with the execu- 
tion of the same for his own benefit. In 
this application of June 13th, 1913 the 
decree-holder recited the previous ’steps 

taken by him in execution and referred to 
Im alleged application of October the 1st, 
iyU4, as an application for transfer of his 
decree. No objection wa.s taken by tlie 
judgment-debtor on this point and execution 
was ordered to issue. I might refer to fhp 
case oiSheoraj Singh v. Kameskar Nath (4) 

that 

-7 P^e^ding ,s conclusive again., t the 
judgment.debtor; but 1 prefer to regard 
the question of the existence and of tlie 

contents of this application of October the 
1st 1904, as one of fact, to be determined 
m the manner already stated. A suggestion 
was, however, put forward on behalf of the 
appellant that, by reason of this intermedi- 
ate application of 13th June of 1913 

application of November 13th, 1914 which 

IS now before us could not be regarded as 
in continuation of the previous application 
of June the 20th 1912. There is no force 
in this plea. The fact that execution against 
certain property of the jadgnient-debtor 

was being obstructed at the instance of the 
judgment debtors .son was no re,ison why 

the decree-holder should not attemnf / 
get what he could out of other proper y rf 
he judgmen -debtor in the meantime, and 
should not ask to be allowed to proceed with 


(4) 24 A. 282; A. W. N. (1902) 63. 
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liis application of Jane the 20t]i, 1912, as 
soon as the obstacle to his doing so bad been 
removed. 

Finally there remains a iiuestion of fact. 
It is alleged before us that this application 
of June 13tb, 1913, actually resulted in the 
realization of some money for the benefit 
of the decree-holder, which has not been 
allowed for in the present application. This 
point was taken in the memorandum of 
objections filed by the present appellant in 
the Court below. There is no allusion to 
it in the judgment of that Court, and it 
would appear that it was not pressed. It 
is certain that the materials on the record 
now before us do not enable us to arrive 
at a decision in favour of the judgment- 
debtor; that is to say, the judgment-debtor, 
who was pleading part payment and on 
whom the burden of proof lay, has failed 
to lay before the Court any materials from 
which it could arrive at a determination of 
the amount alleged by him to have been 
realized. AVe might overrule the objection 
at once on this ground, but it has been con- 
ceded before us on behalf of the respondent 
that some small amount was, in fact, 
realized under the execution started by the 

application of June the 13th, 1913. Under 
these circumstances I think it sufficient to 
direct that this (luestioii may be raised again 
in the Court below, and the judgment- 
debtor given credit for any amount which 
he satisfies that Court to have been, in 
fact, realized by the decree-liolder in the 
proceedings initiated by the application of 
June 13th, 1913. Apart from this direction 
the present appeal fails and I would dismiss 
it with costs. 

AValsh, J. — I only want to add a few words. 

1 take a very strong view that in a case of 
this kind the question whether an application 
fur execution of a decree is a new appli- 
cation or a revival or continuation of an 
old one is a simple question of fact. It is 
also a question of substance and not of form. 

In iny view a disposition on the part of the 
A ppelialc Cuui't f'l lie led l»y Counsel info 


Mr. Jastice Knox, .shows that what they 
were laying down was that it was a question 
of fact in every case and that in the parti- 
cular case all that they were deciding was 
that there was evidence sufficient to justify 
the finding which had been arrived at by 
the Court below. The case is an example 
of the objection to dealing with this question 
as a question of law to which I have already 
referred, inasmuch as in that very case one 
learned Judge was compelled to hold that a 
decision of his own on precisely similar facta 
was wrong. It is impossible fo imagine a 
better illustration of the evil, to my mind, 
of this class of argument which has been 
ably presented than we have before us. No 
question of principle is involved at all 
The object of the limitation, which is after 
all only a question of procedure, in an exe- 
cution .of a decree, is to prevent parties 
sleeping on their rights. In this particular 
case the unfortunate decree-holder has made 
no less than eight applications in twelve 
years and yet it is contended that in some way 
or other he should be held to be time-barred. 
Such holding, if a Court were driven to it, 
A\ould be rao.st unfortunate, because to my 
mind it would be to turn what is intended 
as an instrument of ju.stice into an instru- 
ment of injustice. I agree in the order pro- 
posed by my learned brother. 

Bv THE Coi KT.— Except for the direction 
to the Court below that it should go into 
the question as to whether or not any 
amount was realized under the execution 
started with the application of the 13th Juno 
191.) and that, in the event of an affirma- 
tive finding, the judgment-debtor should be 
given credit for the amount so realized, the 

appeal is dismissed with costs including fees 
on the higher scale. 

Appeal ili^mt^seil. 


.vadcniii' disc ns;' ion;; upon . uppused 'men- 
tions of law III matters of this kind only 
results in confusion, multiplication of author- 
ities and dill'eronce of opinion. A careful 
study of tlie Full lioncli case of this Court 
in llnliDH. AU Khnu \. J'hnl ChaU'l (1), 
whore tboro was a very full judi^mcnt of 
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application in a suU, 

ma»EfanM&( 7 (Vi/ 

Jiidgmenf whether gives rise to damages. ^ 

_ Abuse of the process of Court does not mean an 

applying of the process of Court in an miuroDor 

manner and for improper purjjoses. ^ ^ 

Applications of interlocutory nature in a suit 

teLV iXueut life 
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Held, that the mere makiinr of fiio a* i. . 
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1887— IX. Sec Provj.ncial Small C.iusb 
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1899— IL See Stamp Act. 
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Act. 
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ACTS-(LOCAL)-.CENTRAL PROVINCES. 

ACT 1898— XI. See Central Provinces Tenancy 

Act. 

ACTS-(IiOCAL)-S[ADRAS, 

ACT 1864—11. See Madras Revenue Recovery Act, 
1865 — VII. See Madras Irrigation Cess Act. 
I860 — VIII. See Madras Rent Recovery Act. 
1886— I. See Madras Abkari Act. 

1889—1. See Madras Village Courts Act. 
1894— ir. See Madras Proprietary Estates 

Village Service Act, 
1894— V. See Madras Local Boards Act. 
!900— I. See Malabar Compensation por 

Tenants’ Improvements Act. 
UOo— 111. Sec Madras Land Encroachments 

Act. 

1908—1. See Madras Estates Land Act. 
)014_Vn. See Madr.is Deplii Collectors 

Act. 

ACTS-(LOCAL) -PUNJAB. 

ACT 1887— XVI. See Punjab Tenancy Act. 

1900— XIll. See Punjab Alienation OF Land 

Act. 

1905—11. See Punjab Pre-emption Act. 

191!— lit. See Punjab Municipal Act. 

ACTS-{LOCAL)-U. P. 

ACT U(i9 -1. See UuDU Estates Act. 

1871)— XVIll. See OuDH Law.s Act. 

1881— XII. See North-Western Provinces 

Kent Act. 

188(i— XXIJ. See OuDH Rent Act. 

1901- 11. See Agra Tenancy Act. 

1901— Ilf. See U. P. Land Revenue Act. 


ADMISSION. See Evidence. 

ADVERSE POSSESSION— Burden of proof-Under. 
proprietnrj rights, plea a.*» to —Declaratory suit— 
Adverse possession, commencement of Ejectment 
refused by Revenue Courts, effect of 376 

Joint undivided ancestral property— Burden 

of proof — Limitation Act (IX of 1908), Sch. I, 
Art. 144 568 

Landlord and tenant— No payment of rent — 

Presumption 851 

Landlord atid tenant — Settlement proceeding, 

right claimed at^Uostile right — Satf for possession — 
Limitation. 

A right claimed by a defendant at a settlement 
proceeding in himself is a right claimed hostile to 
the plaintiff and a suit brought more than 12 
years after is barred by limitation. G. Birendra 
Kisore Manikya V . Ram Kumar Ghakbavarti, 22 G. 
L. J. 308 856 


■ Lease— IVespasser — Reversioner, whether 
can sue for declaration of title — Cause of action — 
Decree for “formal” possession liJg 

-—Ownership parted HI 

Possession within limitation — Under-pro. 
prietary title, plea as to 370 

by tenant— Non-payment of rent, whetlier 

establishes adverse possession 35 

AURA TENANCV ACT (U of 1901), S. 10 1001 

S. 10 Sir, transfer of, hy \Vill^Ex-proprie~ 

tarij rights, accrual of. 

Where a siV-holder gives away by Will his sir to 
one who is not his heir, the o.v-proprietary tenancy 
does not arise in favour of tho testator or his heirs. 
It becomes tlie sir of the person who gets it by Will. 
U. P. B. R. Imam-un-mssa Bibi i*. Parshad 364 


REGULATIONS. 

RKC. 1793 -IV. See Regulation. 

1805—11. Sec Regulation. 

1800— xvil. See Kegul.ATIuN. 

1810— IX. See Kkgui.atiun. 

1817— Vll. See Regulation. 

18]9— II. See Rengal Land Revenue As.«iEss. 

MEN! 'Resumed Lands; Recui. tiox. 
1828—111. See Bengal Land Revenue Assess- 
ment ^Resumed Lands) Regulation. 
■'8:iS- Vll. See Madras REGur.ATH)N. 
1880—1. See Assam Land andRevenuk Regu- 
lation. 

STATUTES. 


2-1 A: 2.) Vk.. C. 104. See Chakteu AoT; Hu.ii Coukt> 

A( T. 

37 A 38 Vll .. C. 02. See Infants Rei.ief Ai t, 1874. 

ORDINANCES. 


ORi). 1911-111. N.V [•’uUEIGNERS OKI'INA.M F 


ADOl’TlON. Sec RuDDHis'i Law; Custom; Hindu Lau. 
i\dn|itDi| si*ii. staftis of. t'> ehalli'iige aliena- 
li'iii 2y 


— S. 10 — Sir Will — Ex-proprietary rights in 
favour of heirs, if accrue. 

When a person leaves by Will his proprietary rights 
to third persons, his heirs get no ex-proprietary 
lights in the.'-iu. U. P. B. R. Baqridi Khan r. Zakir 
Hussain 737 


— SS. 11,58 — ('ultivatiun for a number of pre- 
vious and subsequent years— Cultivation in interven- 
ing years, no proof of— Presumption — Ejectment. 

Wlicrea person is found to be cultivating a certain 
land for a number of previous years and a number 
of subsequent years and there is no evidence that any 
otlier ]ierson cultivated the land in the intervening 
years, the ]>rt‘siniiption is tliat the same person cul* 
tivated it tiiroughout. V. V. B. R. Kidha r. Nekram 

765 


- ■' ■ S. — Kjvvtmvnt tor arrv(ii\< of rent — Posses- 
sion, effect ot- y. ir. P. Rent Act {Xll of 1881), s. 35. 
When' a tenant was ejected under section 35 of 
Act Xll of ISM. but was thereafter allowedto i-emain 
in occupafion of tlie land; 


Ueld, iliat the ejeetmenl broke the continuity and 
tlie i|uesiinu wliethcr possession was disturbed or 
lint was iiuinateriul. U. P. B. R. SUNDAR Umrao 
Singh c. Ram Tahal Singh 386 
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AGRA TENANCY ACT-contd. 

■ f‘ ^^-^'ofi'Ocmpancy tenant talcing up mart. 

re) lod of mortgage, xf counted, ^ 

If a non-occupancy tenant takes a mort<raee of a 
share of the village in which the holdingls^le 

ne.rrf .‘I'® period of the mortgage, nor the 
“opoparion prior to the mortgage towards 

^le acquisition of occupancy rights. U P B R Rrtt 

Nandan t*. Phallu Ram « u. r. ij. r. Bru 

^l^^^'^'^V<^[ionwitUout pagment of rent- 

Tenant, meaning of-Occupancy right-Period, if 

rent has been paid It a 
tenant cannot be counted by him towards the 

penod necessary for acquisition of occupancrrlhts 

• • . R. Nasir-ltd-din MDsVir-ud pin 379 

— -S. 11 — continued for two i/ears- 

Occupancy rights, acqamlion oJ-Perimt, if incliM. 

and thf ■'"“ r ff'''’®" for one rear 

and then continued for another year: 

to be he time for which the land was sab-let in con- 
tiavention of the provisions of the Tenancy ict and 

hyX^'v from the period of 

"iSr;? f s-t-i- ;{- 

0/ zemindar s serrant ns lenanUn chief, effect of- 

Tenancy, bieak in. ^ 

1307 *ri/, and in 

Jt ^“merentthougl e Lt 


general index. 
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AGRA TENANCY ACT-eontd. 

!; c, 

A guai-dian of a minor tenant, who looks after 

the minor’s cultivation, can be deemed fn i 

s mring m tho cultivation of tlie hoIdin<^ within 

meaning 0 section 22 of tho Tonai^ t" 
L-J-U. R. Raiimatu.SidhNarain Singh ^ 916 

" S. 22— lY. Tl': p. Pent Act (Xll of 18S1 J « s 
-Oecapnnri, holding-Sacccssion opening IfL opera 
fon of Agra Tenancy Act-Danyhters, sacces io 7' 

7f IT n of ^^onghier afteZpZio! 

of Act-Daughter's son, right of- Hindu Lam 
Act of occupancy tenant, died while the Rent 

— w I. .. -.ST, 

There is notliing beyond tho ordinarv estate of o 

fem!i!> • ^ ^ “ occupancy holding of a Hindu 

female n possession at the time the Act\vas pa e 1 

A. Bisheshar Ahir r. Dckhra.v Ahir, U A L T 

771 


1 tenant, permanent 

tsTiT 

cd-Sub.l^se, if binding on landholder ^ 
Qnwre.— nether any sub-lease given bv a femile 
ex-propnetary tenant should be binding in perpe uRv 
against the landholder under section 28 of Cm Ag I 
Tenancy Act for a period after her interes as fv 
Foprietarv tenant is evtingnished? U P H R 

Khushal SiNGiif. Bhagwan Das 857 


S. 20 


913 


,.n.. occupancy holding before 

opeiaUon of Act~Possesmn and dispo.>^semon after 

operation of Act -Sait for pofimsion by 
mamtaiuaUc-Purty iu possession, position of ^ 
A usnfriictuaiy mortgage of an occupancy holdino- 
was executed before the coming into force of the 
Agra Tenancy Act, 1007, but the mortga.me obtaii e.I 

possession after the Act came into forc"e! t "m 

““ffcM possession! 

Held that the mortgagee could not recover 

possession, inasmuch as the mortgage was gorned 

Zvh’’ P™'!‘®‘''“.®.of the Agra Tenancy Act, 19 i| 
Where both litigants are parties to an invalid 
tiansactiou, the position of one in possession is 
stronger and must prevail. A. Najaf Lax r. Gir- 

DHARIA 


S. 22 Last male occumneuleiuii,i 

rfjmp before m^-Duughter, successiof7y7 Z 

;=g;^lSe:'‘- ^ 

rig!?^'^s:e:^s:i::Krx,i'T:ssr'^ 

P^ such a righi, G.P.B.R. ZTZZ. 

767 

— 22— Widow— Re.marriaye—Rii, la hnhl 

of file Agra Teimntrfci'“90? l”'"' "1“’*'’'' 

801 


•S. 28 


857 


m her 

It d i0nidlc 0X-nroi>i*ipf*u*i* »• *' * 

having full rights in bernwil rHiMirnon""^ 
merely a life.interest in the tenant 1 r Z'"" 

Juk lease for a detinito period and ’ if (" "■ ‘*1 
cmnes to an end before the expfrv of.i ri 
lease is binding u,)on the )<. ii i ^ 

section 2S of the Tenancy Act I' p ' B Z 

Chandv. Sultan Beuam ‘ 

S.34 

395 
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INDIAN CASES. 
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AGRA TKXANCV ACT-coutil. 


“ ■ ' - S. 43— Knliaiicemnt o/ j of occupancy hold’ 

for three holdings paid in lump sum— En- 
hancement of rent of one hohling, mit for, maintain- 
ability of. 

Where a zemindar sued for the eiihaucemeut of 
ronfc of au occupancy holding, the rent for which 
together with the rent for two fixed-rate holdings was 
paid ill a lump sum; 

/fc’/d, that the suic was nut maintainable as it was 
the duty of tho zemindar to have first the rent 
I’eally due upon this holding only dctomiinod accord- 
ing to law. r. V. B. R. CiiAKAfR! r. Nakchbiu 
SiNOH 734 

— — S. 08 763 

— SS. 58, '64:^Ejvcliiunt,mif for-drovc-^JAind. 

A suit for ejectment under section 58 of tho 
'I'enancv Act docs not lie against a gi’ove-holder who 
jmys no rent for tho gi’ovc nor docs section 34 

apply to sucli a suit, as it applie.s only to land and 
a grove is not land within the meaning of tho Act. 
U. V. B. R. I)iAi>-i’N-xissA Biiu V. Dat.ganjan Singh 

395 


— ' S. 08 — iand Id for ayrirulliiral puipuM-s con- 

rcrled into other usc$ - Kjecfincnl, suit for— Eemcdij. 

A sub-tenant of an occuiianoy holding erected a 
and an enclosure f«'r feeding cattle on 

the liolding: 

Hi’ld, that the fact that the land was not noic* held 
for agricultui'al ))iuposi^s was no har to ejectment 
under .section 08 of the Tenancy Act L’. P. B. R. 
Babiian Misir i'. Ha.m Lociiax 576 


" ■ SS. 59, 60 — Xvit-dcpo^it of decreltd iimunnt — 

Sa^kiciit ('(iitiic — Scirivr oj notice by op.xafion — Ser- 
vice, when insiiffirlvnt. 

A ]ilea liy a tenum lliut lie could nob deposit 
the amount "f a deiu’ce wiihin l lie lime fixed hy the 
notice issued under .section of the Agra Tenancy 
Act on account of illric.ss is mu an unreasonable 
]>len. 

Jn (he S(‘rvice of uodecs under .section 60 tho 
utmost care .shuuhl be cxerci.sed. 

Where a notice was .served by nllixation and the 
process-server reported that the whereabouts ot tlie 
jiidgment-dehior were not ktioivn: 

f/eld, (hat (here was no due and reasonable 
tliliaciice in clfecting a personal .service and that, 
(licri'fore, ilK’i-e was no service at all of the notice, 
r. i*. li. K. y.ki (M r. 8 ki Ram 17 

S. CU 17 


88. (>U, (>1 — Ih'rree lorarrraiy of rent— F.lrd. 
eiCiif — Fi fteen days' nollo' not [live a — lir<»ss and imlp. 
'djie error of (oiv — Ih i'ision. 

\\ liere iiii Assistant Collector diil not coinpiv with 
tli<' provisions of sections 60 and 61 of the Tenancy 
Act and ordi'red ejocrnicni before tlie expire <-f 
(he rcfpiiivd lo days: 

ll'ht, 1 iiaf the Assistant Gollectoi committod a y^ross 
ami palpabliMTior of luw resulting in an injuMicc 
to the ejected Icnanl ami tho order was liable to Ik- 
reiisfcd. ['. P, B. K, Jais' 1I‘M r, Xmii |,^I /^5 

"61 


AGRA TKNANCY ACT-contd. 

.. S. Death of tenant— Heirs not traceable— 

Ejectment snit against siih-ienant, if mamtainahle, 

A landlord, before ho can eject a sub-tenant, must 
prove that the tenant-in-chief has died without 
leaving any heirs. Tho mere fact that no trace is 
to bo found of his heirs does not entitle him to a 
decree, as there is no abandonment when the 
holding is cultivated by the sob-teuant. Section 
87 applies ouly >A'hen a tenant has ceased to 
cultivate his holding either by himself or by somo 
other person. U. P. B. B. Baja Singh v. Pabgan 
Singh 595 


1 S 8 . IcO, 153, 154, 168— Sale 0 / ;pi'op‘iW«rj/ 

rights — Reservation of certain area free from all pay. 
ments — Rent-free grant — Right to hold free of m'enuc. 
Whore a person sold bis proprietary rights in a 
A'illagc resendng a certain area for himself free of 
any payment Avhatsocver: 

Held, that the agreement constituted the area a 
rent-free grant acquired in consideration of a right 
previously vested in him, but that the vendor could 
not claim to hold it free of revenue, the agreement 
in this respect being contrary to Iuaa'. U. p. JJ. R. 
Kai.ka Singh y. Dwarka Prasad ’ 4 


SS 153, 154 


I 


— SS. 157, ( 6 ), 158— Suie of /.emindari Resee 
ration hy vendor of certain arm as rent free— Vendee, 
right of, to get revenue assessed. 

A peison sold his share in a ceitain village but 
reserved to himself, reut-freo in perpetuity, an 
area of some 17 lighas. In a suit by tho 
vendee to have the area assessed to revenue and to 
have the A'cndor declared liable to pay the revenue 
so assessed; 

Held, that the land hud been acquired as a rent- 
free holding, Avithin the meaning of section 161 ( 6 ) 
of the Tenancy Act, for a valuable consideration. 
I’. P. B, 11. Dwarka Prasad r. Piiui, Kuxw.au IQ 

S. 158 4.10 


S'. ]ob— Mortgagee of rent-free holding— M$o- 

Intc transferee. 

A mortgagee of a rent-free holding is not an 
absolute transferee and ho cannot, therefore, bo 
considered to be a ‘successor to tbo grantee w'itbiir 
the meaning of section 158 of the Tenancy Act. U, P. 

B. R. CtnLi,AM Abbas c. Fida Hussain * 766 

S. \(j^—<itit Jor profits— Defendant not realU- 

tng ill excess oj his share, liability of. 

The ditferent cu-shaivrs in a village Avere* in iwssessiou 
of separate specific plots of siV and it/iurfA-nMf land 
under certain private arrangement. One of the co. 
sharers sold his share to tho ])laimiff. Tho plaintiff 
failed to recover possession of certain plots from his 
ventior or to get rent assessed on the same. He sued 
to make good his loss out of the piotits raised by 
the ('ther eu-sharers in tho village: 

Held, that tho pluinlii. was not entitled to succeed 
!is he had not proved that the defendants bad 
realized anything in excess of their share of profits. 
A. BnAiiw,NT r. Ar.un, 4A.L. 0.209 Ol7 


8. 194 (1)— £’/Vctmt>/if, snit/or, hy /our out of 

tii'C brothers — Ihtr aftst'ht oh\'ond— \ 


i * "* 
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AGRA TENANCr AUT-concId. 

Where four out of five brothers bi-ought a suit for 
ejectment, the fifth one beiiigabsent in Burma: 

Held, that the suit was maintainable, inasmuch 
as it must bo assumed that the four brothers had 
been appointed by the absent brother as agents to 
act on his behalf under section 194 ( 1 ) of the Tenancy 
Act, TJ.P, B. R. Gibmab r (iuLAB 781 

AGREEMENT to pay off advance of monev by df- 
livering ballast— Promisor, whether an artificer 

678 

ALIENATION. See Cc,sto.m, 

ALn ASANTANA hAVi—Inhcrifaiice—Selj'-arqitiied 

pyopertij^Memhen of deccamV.< o\ni hvanr]. riaht 

0). ’ ^ 

The solf-acrjnisition of a member of a familv 

governed by the Aliyasantana Law devolves upon 

ms death, not upon all tho members of the larger 

family to which he belonged, but upon tho mem- 

bers of his own branch in the larger familv. 

Among the members of bis own branch themselves, 

no distinction is made between persons nearer in 

blood to or remoter in blood from the deceased 

acquiror. All the members of the nearest iion- 

extmct branch are tlie heirs of the self-acquirer. M 

Man^appa Ajhi r. Marudevi Hexosu, 30 M. L. J. 204- 
39M.12 

ALLAHABAD H[G|I COURT RULES, CII. YII^R 5 

335 


GEXEllAL INDEX. 


CH. Xyr, R. 92— Payment of fee— Affidavit- 
Payment by cheque of third person, if mficient-Civil 
Procedure Code (Act V of 1908j, si 151, 152- 
Appeal to Privy Council— Decree, If amended. 

An affidavit to aiitlienticato tlic payment of 
tees to a Pleader under rule 22, Chapter XVI, of the 
High Court s Rules was tiled by an agent of the parry 
and it was stated that tho payment was made hv 
means of a chec]iie of a third person: 

Held, that this was a sufficient coinplianoo with the 
rules, inasmuch as the natural inference to be drawn 
from the words of tho affidavit was that the agent 

who made the affidavit got the cheque and brono-ht 
it to the Pleader, ® 

A High Court cannot amend a dcci-ec which is 
The subject-matter of an appeal to the Privy Council. 
A In re RiSAr. Sixcu v. Balwani’ 8ixgu (E. B.) 194 

AM-MUKHTEABNAMAII authorizing appearance 
in registration office, interpi-ctation of 1 19 

AMENDMENT. See ArPEAr,; Civil pRorEnntF 
Code, 0. VI, R. 17. 

allowed— Failure to amend phiitir, effeei nf 

564 

of haired decree-Limitation. fresh start 

of 744 


■ Suit for redeuiplioii — Mortgage sued on 

found to be invalid— Plaintiff, whether can fall 
hack on earlier mortgage— Amendinenr of plaint, 
when can be allowed 524 

Suit against wrong defendant— Right person 
made defendant after period of limitation, effect 
of— Cleiical mistake - Misdescription of defendant 

372 


AMENDMENT OF PLAINT. 


hJlii 

33 


of 


Appellate Ccurt, power of-P.ivtv, addition 

791 

— , objection 10 , waiver ot 752 

jiPPEAL— (CIVIL). S/’e CtviL Proceui'rr Cook 
1908, 0. XLJ, R.33. 

^ ) altfitemcnt of— Dcaiii of om.' lespoml- 

ciit— Failure io bring his repre.seniaf{\o on 

record witliiu time— Limitation Act (IX of 1908). 

t-. 0 — Sufficient cause— Igi.oraDce of law-Appeab 

whether abates as a whole §29 

— ^ Appellate Courr, when can admit fresh 

OM’dence— Sulistantial cause,’’ inturpretatiun of -- 

Necessity, jiroof of - Recitals in documents whetlicr 
enough 

7 1 New evidence, admission 

of, legality of §26 

■ Appellate Court, jiower of-, Suit against 

two defendanrs-Doerce prayed for against both 
or either of them— Decree against one— Appeal 
Noappoal by plaintiff-Appellare Court, jmwer of 
10 dccTfo against other defendant 491 

* Arbiti-ation— Award 250 


An-est in execution, order deciding leo-alitv 

of— Application to set aaside e.r parte detTroe— 

Order giving time for paymoni, whetlier operates 
as stay of execution 

Continuance of suit bv j.laintiff after 
devolution of interest -No application- hmeal 
inainrainability of ^ 

Courj’flct to sell lauds— Sjiccitic pei-formanec 

-Decree fixing lim.‘ for payment of iiurcliase- 
money- Confirmation of decree Appellate 
Court- Appellate Conn, whether can 'extend ti'mr 

401 

“ — —Conn of .second appeal, issues remanded 
by, tor recording evideiiee and liiidings-Lowcr 
Appellate Court, )>ower of. to delegnU' the fmietion 
to Original Court 


of hearing iH.srpoued-Dnte not eom- 

imitncated--Dofaulc Di^mi.vsai ofapj.oal-Rrsrora- 
tifin of apjiea!— Sufficient cause 935 

Deeroo, piirelmse of, qm-stion <4' - Dreision 

V • , 524 

dismissed as niue-barrod-Rcspondeut wlic 

ther entitled lobe hoard on (m^^s-objeeiiom, 579 
filed out of time under advice of IVader 
-Pleader mi.slcd by cha,,!:,. i„ laM-Sufficiem 

640 


——Lelfa-. Patent, d H.^Vudymenr. .nconioy 

vffrd ,f Hindv bur 

-AUenation-hmted >He„er - IK, do.; - Family ,cf/lr. 
amwt, cahddy o}-i'on.<.mt uj e.pedad reros/,,,,,-.. 
ejjcctoj Mere attestulion nj deed, cikd m-t’o/7 
pro.nisr - Deed, const metiu,, ,f - Drreee. od ,ni,-dhil if 
0 }. 

The word '‘judgmem ’ is ii;,e.l in clau.-i. I 5 „t' t|„. 
Letters Patent in the sense of “a sentence of rho 
law prom.unced by Court ' and not of the reason^ 
which have led to that prououneoiuem. 

An appeal under clause 15 of the Letters Pueiu 
must be deemed to have been preferred a<mii7i a 
decree, ami all the points necossarv U‘ ii, 
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APPE AL-(CJ VIL)-oontd, 

reatijrated for the determination of the oorreotnesa 
of t at decree are open for consideration, although 
the Court as a Court of Appeal would be slow to 
take, upon a question of fact, a view contrary to 
the concunent opinion of two Courts. 

Where a deed by a limited owner wiihqualided 
powers of alienation is called in question, the test 
is, whether the purpose for which the alienation 
IS made is proper in the circumstances of the case. 
The doc*^rine of legal necessity is but a particular 
phase of the law 

I he sanction by expectant reversioners of an 
alienation of property by a Hindu woman affords 
evidence that the alienation was made under 
circumstances which rendered it lawful and valid. 

A mere attestation of a deed does not necessarily 
import consent to an alienation effected thereby, 
nor even a knowledge of the contents thereof 

The validity of a family settlement is not affected 
by the circumstance that the grantor of a lease 
of some of the family property was a limited owner 
in possession with qualified powers of alienation. 

Per Mookerjee, J , — A settlement of a disputed or 
douMfnl claim is a valid and binding arrange- 
ment whi h the parties thereto are not permitted to 
deny, ignore, or resile from. 

Deeds and contracts of the people of this 
country must 'oe liberally construed : the foim of 
expressi' n, the literal sense, is not to be so much 
regarded ns the real meaning of the parties which 
the transaction discloses. 

A compromise is an agreement to put an end to 
disputes and to terminate or avoid litigation, and in 
such a case, tlie eonsidemtion which each party re- 
ceives is the settlement of the dispute: the real con- 
sideration is not the sacrifice of a right, but the 
nlmndonment ■ f a claim 

Per Jc’^kina, C. J. A decree dismissing a suit 
based on a compromise filed on the petitions of both 
the parties is admissible in evidence without regis- 
tration. C. Upf.ndra Nath Bose v. Bindesori 
Prosai), 2^ C. L. J. *152; 20 C. W. N. 210 468 

Order granting application for review for 

“other sufficient reason’', whether appealable 

--Revision 


Order refusing leave to amend plaint by 
High Court Judge on original side, if appealabfe 

423 

Partition, confirmation of 832 


— ^ Pauperjeare to appeal g, -anted --Li, nita. 

tion Act (IX nj lOOSl, i)~Stampinghetn,-e ingnin/ 
to pauperism Is Jinished— Appeal, if nifhin time- 
Co.oH-ner's right for dnmagesf,,- use and occupation — 
'Jax,rafeorassessuienf;' meaning nf—Lotver Burma 
foun and 1 illnge Lands Act fl\' of isfls;. •>4-. 25, 
"JC,— Burma iaiid and Rovcnue .let (II vf isyo/. 
Where an application for leave to appeal as i)aaper 
pre.^ented beyond flic proper time, is admitted under 
sectiotifi of the Limitation .\ef. I1K)S and further 
Hitpiiry as to pauperism is directed but proper 
Court-fees for an orditmry memorandum of appeal 
are paid before the inquiry is concluded, the appeal 
immr be deemed to liavc Ik^cu presented on the date 
of presentitig the application for leave to appeal 

A suit for use and oeeuputioii by a co-owner against 
another eo-owner will not lie 


APPEAL-(CmL)-conold. 

Ground rent, under English Law, does not come 
within any of the terms “taxes, rates and assessments" 
but under sections 24, 26 and 26 of the Lower 
Burma Town and Village Lands Act ground rent due 
to Government is in a different position from ground 
or other rent due *to an ordinary landlord. They 
virtually make ground rents, payable to Government 
a tax or assessment L. B. Swan Tee v. Ma Ngwe 

<>30 

Plamt, amendment of, in appeal— Remand 
— Appella e Court, power of 9 O 5 

by plaintiff against partial decree -No 

appeal or cross-objection by defendant Appel, 
late Court, whether can dismiss suit entirely 494 

Practice— Order directing plaint to be pre- 

seated to Revenue Court set aside— Remand*^ 
Jurisdiction 759 

- Privy Council appeal— Order of remand— 
Final order 

— Proof of mortgage-bond— Finding by first 

Court— Document “legally proved’’— Appellate 
Court, whether should interfere 7 (jQ 

r Appeal to High Court, whether 

lies from an order refusing to set aside on order 
rejecting appeal— Revision, whether lies from 
refusal to review 

— — Remand — Party, addition of 7 q 1 

right of— Inherent power 226 

Secondary evidence’ of document given at 

ti-ial— Appellate Court, whether can admit docn. 
ment itself. 711 

Suit dismissed for default - Decree dra-^n 

up, maintainability of 7 ^^ 

Suit valued at less than Rs. 5,000 -Deepen 

above Rs. 5,000 gpj 

Suit, whole subject-matter of, also subject 
matter of appeal —Court fees I 21 


- - CRIMINALI from acquittal — Appellate 

Court s duty m regard to findings of fact by Tryini? 
Court • *135 


from acquittal — Interference, when justified 

833 

-Co-aecused— On? sentenced to 4 months’ 

imprisonment, other to fine of Rs. 50 Igg 


— — , SKCOND-Appellato Courts decision on 

ordinary ineamng of a word, finality of 240 


;Contlicting claims to landlonrs right, deci- 
sion ot— Second appeal, maintainability of 695 

——Decision of first Appellate Court on 

ti'cluiical point set aside m second appeal— Merits 

trial on ' 33 ^ 

Finding of fact— Deductions from fact if 
made — High Court, jurisdiction of II 9 


——.iiiaintainability of -Incidents of holdine 

decision.s as to 164 

Non-ti-ansfemblc occupancy bolding— Aban- 
donment, finding of * 333 


Sale in c.xecution of Small Cause Court 

decree —Suit to set aside sale dismissed bv ordi- 
nary Court -Secoml appeal, whether lies ' 711 
Settling rent — Enhancement 9 g 2 

Suit tor dues against fn'spasser 99g 
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APPEAL, SECOXL-concld. 

■ Thak map, preference given to, whether a ques- 

tion of Into— Finding of fact or law^Weight given 
to a document which is not one of title, whether a 
question of /au?-Halabadi chittas— J?.i’ecw/ton pro- 
ceeding, question to he lejt to be decided in. 

The question that a lower Appellate Court gave 
undue preference to a (hah map involves a pure 
question of fact and as such cannot be raised in 
second appeal. 

^ Halabadi chittas cannot be called documents of 
title and, therefore, what effect is to be given to them 
in evidence is not a 'question of law which can bo 
raised in second appeal. 

A question, wliich it was not essential to decide 
in a suit, may be left to be decided in execution 
proceedings 

Where a lower Court without re-laying the thak 
map and ascertaining tlie boimdanes decr^'ed a 
suit for declaration of title to and possession of a 
share in the residuary chak of a thak number of a 
certain mauza and directed that the thak map should 
be re-laid in the locality by a Commissioner in 
execution of the decree: 

Held, that there was no error in leaving the as* 
certainment of boundaries by re-laying the thak map 
to be decided in the execution proceeding. C. 
Bharat Chandra Das v Bamaxaxda Deb 862 

APPEAL TO PJlIVY COUNCIL— Decree, if can be 
amended ]V 4 

APPKOVER — Corrotoro/jOM, nature o/— Preparation 
to commit dacoify— Evidence of preaching sedition, 
relevancy of- Penal Code (ActXLVof I860J, ss.399, 
4:02-Evidence Act (I of s. 114 (bj. 

There should be direct and material corroboration 
of the statement of an ajiprover who is of very bad 
character. 

Where the charge is that the approver and 
liis com])anions made preparations to commit dacoity 
and actually assembled together at various place.s 
for that purpose, the evidence that thev preached 
sedition aud excited the populace to mutiny does in 
no way corroborate his statement, though their doing 
so was also illegal. 

The evidence tending to show that the co-accused 
or some of them were seen in the company of the 
approver at or in the vicinity of the places at wliich, 
he says, dacoities were to be committed, is not 

sufficient corroboration of his statement. P. Waryvm 
Singh r. Emperor, 2 P. W. B. 19.6 Cr.; 17 Cr L 
I 107 843 

— , testimony of, value of 833 

ABBITRATION.— Agreement— Guardian ad litem— 
Signature on application for reference, absence of, 

effect of — Arbitration— Umpire— Award 1 6 1 

• Agi-eement to refer to arbitration on 

behalf of minor, when valid-Decree passed in ac- 
cordance with award, scope of 881 

Atvard—Aicard not fled in Court, effect 

of- Deed of conveyance not executed to give effect to 
terms of award, effect of~Title of persons under such 
nwnrd, if can be impugned. 

The title of persons entitled to a jmopertv under 
an award of arbitrators cannot be impugned because 
tjie award has not been filed in Court or because no 


ARBITRAlION-conold. 

deed of conveyance has been executed to give effect 
to its terms 0. Mohammad Hadi r. Mohammad Jaki 
18 0. C. 282 4^5 

Award— Decree based on awai’d— A])- 
peal— Revision— Grounds- Jurisdiction 250 

— ^ — Award, setting aside of Date for male- 
ing of award not fixed by order of reference, effect 
of— Notice of filing of award not given, effect of 
Material irregularity- Opinion, mere, unsupported 
by reasons— Decision, insufficient 345 

— Award, suit on, limitation for— Award 

not signed by parties, if binding gg 

Award— Withdrawal of suit Jurisdiction 

347 

— Mutation— Award- -Subsequent suit in Civil 

Court, maintainability of Res judicata 7 C )1 

— ^ ' Alutation ca.se, contested— Jurisdiction of 

Tahsildar to enquire— Tahsildar, power of, ro 

refer to arbitration— Award, effect of— N. W ? 
Rent Act iXIl of 1881), s. 203 573 

ARMS ACT (XI OF lf78), S. 20— Heavy sentence, pro. 
priety of. 

W'here an accused was convicted of an offence 
under section 20 of the Arms Act and sentenced 
to three years’ rigorous imprisonment and no special 
^•ounds were mentioned in the judgment for irapos* 
ing such a heavy sentence: 

Held, that having regard to tlie circnmstauccs of 
the case the sentence was very heavy and ought U> 
be reduced. M. In rc Blamdovil Xittvsheri 
Ahamad, 17 Cr. L. J. 80 672 

ASSAM LAND AND REVENUE REGULATION fl 

of 1886 ), S. 28, proviso, cl. (4) 774 

ATTACHMENT. See Decree. 


, application for, before judgment — Suit 


for damages, maintainability of 


before judgment. See Civil 

*v ^ 


448 

Prockdcrk 


purdanushiii 

170 

348 


669 


Code, 0. XXXVIII, R. 5 (I) (t). 

AH ESTA I ION of a mortgage bv a 

lady 

ATTORNEY of a party, pou er of 

AWARD. 5a' Ariutratiun. 

BAIL— Accused, rights of— Jurisdiction 

BAILMENT, law of, derogation from, effect of 393 

BANKER AND CUSTOMER 955 

BENAMI TRANSACTION-Motive ami subsaquo,, 
conduct of parties 267 

Code 

(Art T 0 / 1908), s. 6S~Dcclaration, suit for, 
mamtmnaUUUj o, -Relief, vague, hosed on olte. 
gal{on>i outside pleadings— Court, pourr of 

In a case for a declaration that the plaintiff wa 

the leal and the defendant was the benaml, pur. 

chaser of the property in suit, the plaintiff did not 

pve any credible explanation wl.v tlie hcnnmi 

transaction bad been entered into but proved 

satisfactorily that the money advanced on tl,e 

deeds was his own money, that the defendant at the 

tiraehadno means of her own and that the plaint- 

m possession of the property transferred 
from the tune of the purcliaso: 
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BENAMI TKANSACTION-concld. 

hi of 'oliuttiiig ovWence 

In dofendnnt, tho tranenction mast, 

tea Ltr. 

''Sed iu section 6o, Civil 

M^on'lTf ^ 1^*^’ 908 not only include a suit for pos- 
session but also a suit for a declaration. 

A re lof, which is not based on the pleadings as 

they stand but on certain allegations which ought to 

have been definitely set np, but are not so set up 

m the pleadings and are such as, if allowed to bo 

setup, turn the suit as brought into another and a 

different sort of suit, cannot be granted on tho mere 

"ff contains a vague prayer to tho 

effect that tho Court may grant any other relief which 
It may deem proper. 0. Sitara Bkgui v. Muham. 
MAI) Ishaq Kiia.v, 2 0. L. J. ,m 365 

TIKNCII AND BAR, amity between, noces.sitv of 657 
BbNJiAL COURT OP WARDS ACT (B. C. IX of 

I8<9), S. iil^Disqualificd propneior, unit against, 
when maintainable. 

A suit for recovery of money, alleged to be due 
troni a deceased debtor, against Jiis heiress who has 
been declared a disqualified jiropriotor under sec- 
t.on fi (e) ofAct IX of 1879 (B. C.), where the in- 
herited estate is in the hands of tho Court of Wards 
and wliere in the suit she is not described as a Ward 
ot Court or represented by the manager of the Court 
i)t Wards as her guardian and where the suit does 
not relate to tho property not taken charge of bv the 

Court of Wards, is in contravention of section 6i of 
the Act and not maintainable. C. Axa\D 4 Ki’m.ki 
Ukiii f. Dl'boa JfnnAN', 20 C. ff, 31; 22 C. L. J. 522 

BfiiNG.bL ESTATES PARTITION' ACT (V of 1891) 
SS. S8, 1 19- Partition procenlings—giiit to set asi'lr 

Jiartitioii III Ciril Court, oiaintainabititij of. 

IMu'i’e m a partition inwceding in a Revenue 
Court no dispute or donbl w.ns found to e.vist as 
to ivhetheran.v land formed a portion of the parent 
estaie andno order was made by tho Collector 
0?‘’ r1? “ proceed under aection SS 

(h) of the Estates Partition Act, a party suing in a 
CiMl Coiir for doc-laratiou of title ,□ 

Sion of land, al ogmg that by reason of fraud practised 
by one ofibe defendants land belonging excliisivelv to 
bim had been pa rtilionedas joint land, is not a ii-noii 
iiggrievod by 1,11 order made under section SS and 
IS not entitled to inainl.aiti the suit. 

Per / Wdier, J._A|inrtyio a partition jirocoediin' 

in a Revenue Oniri, liaving known nbottt liis ri-dits 
rom the time tbc pnriition papers were siibiiiilted 
ft) tile Collee tor under seclion 58 and notices 
nvinng ob.|ect,ons isstiod and never barin.. m 

> bein lonr,ard in ibe p.-irtiii,,,, proceedings, ongh 

not lobe siibseniioiitly permitted to raise tliom so 

as to upset the partition proeeediiigs to whieli be 
was a |iai’ty. ' ‘ 

Wliatevcr rigiiis a panr mav ).»v., i • 

ontiiled ,0 keep , he lands allot' ed ’ to 'll 

footing ilnit the lands f,,,. f, 

l'''■.t•o1. of the estate under partition an.l b a 



... 1 /v-? 


S. 1151 


19 
167 
167 
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BENGAL LAND REVENUE ASSESSMENT fRp 
SDMED LANDS) REGULATION (II op 1819) 
S. 21 7- j 

S. 23 774 

BENGAL LAND REVENUE ASSESSMENT 
(RESUMED LANDS) REGULATION (111 op 
1828), S. 10 ' 77! 

BENGAL LAND REVENUE SALES ACT (XI oi 
1859)— Sale --Nbn6fl(i taluk, purchaser of— Amend, 
ment of plaint, objection to, waiver of^Bengal 
Land Rovenuo Sales Act (VII of 1868, B. C.), 8. 12 

752 

BENGAL LANDLORD AND TENANT PROCE 
DURE ACT (VIII OP 1869 B. C.), S. 27 757* 

BENGAL LAND REVENUE SALES ACT (VII ov 
1868 B. C.), S. 12 752 

— S. 27, applicability of --Tenant din. 

possessed by a co-sharer lan4lord-8nit for recover 
^Limitation. ■' 

When a tenant is ousted by a co-sbarer landlord 
the specml limitation provided in section 27 of Act 
\ in of 1869 B C. has no application to the tenant’s 
suit for recovery of possession. C. Gando Patdni r 
SABATPatDXI ejn 

BENGAL RENT ACT (X of 1859). S. 21 18s 

BENGAL TENANCY ACT VIII of IS'Jfi) S 3- 
Tenant's. status, tests foi determining -^Construction 

of document. 

In determining the status of a tenant under tho 
Benpl tenancy Act, if the inception of the tenancy 
19 clear and the document creating the tenancy 
shons what it is, subsequent conduct or dealings 
of the tenant need not be considered. It is only 
when no clear conclusion can bo arrived at from the 

document that subsequent conduct or dealino^ arc 
necessary to consider. “ 

An entire village comprising about 500 hiahas 

where persons were residing, was let out to a tenant 

and the document creating the tenancy did not dearly 

show whether tho tenancy was a raiyati holding or 
a renuro: ® ' ^ 

Held, that under the circumstances tho tonanev 
was an under-tonnre. C. Protab Chandra r 
Mohendra Lal 7X7 

— -S. o~Xon.transferahle occupancy holdina 
transferee of~Co.shnrer landlord, i-ecognition hy, 

A settlomont by n co-sbarer laniUord does confer a 
light with ifgard to tho share of that landlord. 
Tberofort' a transferee of a non-transferable ocen- 
pancy bolding who afterwards obtains a recognition 

fnim some of the eo-sliarer landlords, acquires a good 
title with regard to the shares ot those landlords^ 
as snob lias the right to joint possession of the 
holding C. I mar Ali r. Jadp Ka.m Kapai.i 8SS 
——88. 1, IS, 85, 170 jvnnnne" 

oihI at Jireil rate—Rniynt, rights of—Siib-lrav if 
prrii„iiril^^„t,.l,.,„,,.^ right „f to apptij „mior s 170 (3) 

A lease was granted u|.on a i-ent of R,s. 5 a year 

the land from generation to gciiemtion and that the 

telled ■ 

IM'I. that the lessee was a raiijat at a fixed rate 

0 rout and, therofoi-e, under soetioii '8 of the Bengal 
'•"■rooy Act his interest was .suhjoet to the saS^e 

pimisioiis witli resp-ot to tho iransfer ot, and sue- 

1 ess"." 10. he holding ns tlmt of a permanont teniiry. 


Vol. XXXIL] 

BENGAL TENANCr AOT-contd. 

^ A sub-lessee from auch a lossoe acquires a valid 
interest and is competent to make a deposit under 
sub-soction (3) of section 170 of the Bengal Ten. 
ancy Act to avoid a sale in execution of a decree 
tor i-cnt obtained by the landlord against the per- 
manent lessee 

The term “transfer” as used in section W or soc- 
twnlSoftho BengalTenaucy Act includes a lease.. 
Iho provisions of section 85 have no application 

to a case where section 18 applies. C. Hari Mohan 

I^AI. V. Atul Krishna Bosk. i9 C. W. N. 1127 503 
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BENGAL TENANCY ACT-contd. 

Under the CiWl Procedure Code, 1908, an appeal 
is not to )>o dismissed on the mere gi'ound of non. 
joinder of parties. C. Biiagahan Mahapuiu r 
Palturam Singh 


•S. 18 
S. 29 


503 

185 


■&. 29 Landlord tfnd teaaHf— Hajat— Load- 
lord s right to claim full rent after allowing hajat for 
years ~Kon.occupanc’j my&t -^Agreement to 
m full rent stipulated in lease after gettimi hajat 
fot some years, ij valid — Evidence of suhseqwnt agree- 
ment or of eonduct,to vary rent stipulated in 

odmissihility oJ—Evidence Act 
3, 92 — Eridcftce t/jot rent was always 

than that stipulated in lease, ad- 
missibility of. 

^ An agreement of a non-occupanev raiyat contained 
in his kabulyat that for the term of the lease a 
portion of the stipulated rent will be deducted as 

hajat {kept in suspense) and after the expiry of the 
term, if he chooses to occupy the landfall rent will 
be payable, does not contravene the provisions of tiie 
Bengal Tenancy Act and is not invalid. 

The mere fact that the landlord on the expiry 
of the term of a written lease realised rent at a 
reduced rate for a few years, is not sufficient to 

deprive liim of his right to claim rent at the rate 
stipulated in the lease. 

Where such a lease is registered, evidence of any 

subsequent agreement or evidence of conduct is in- 

admissible for the purpose of varying the stipulated 
rent. ‘ ‘ 

Evidence that since the e.xccution of a hnhuhjnt 
the tenant lias been paying rent at a lower rate than 
that stated in the kabulyat, is admissible to show that 
from the very first the intention of the parties 
was that the kabulyat should not be acted 
upon or that there lias been a waiver of the strict 
terms of the lease. C. Kalis Chaxura Saha r 
Darbaria Shkik, 20 C. W. N. 317 251 

”■ 30, 1 13, C II. X hnh'incemcnf on ground of 

prevailing rote, linitl of^Settlem nit of )vnt, proceed- 
lug for, after scltlcmenf under Chapter X, maintain, 
ahilihj of—Kon-joinder of party, e^'eef oj~Ciril Pro- 
cedure Code (Act V of 190S), 0 I, r. 4. 

A settlement of rent with reference to the pre- 
vailing rate is not illegal if ic involves an culiance- 
ment of more than two annas in the rupee, as tli^^re is 
no limit to tho amount of enhancement which can 
be effected on tlic ground of prevailing rate. 

An entry of a certain sum as rent at a settlement 
made under Chapter X of the Bengal Tenancy Act 
is no bar to a proceeding for settlenienr of * rent 
within til-' ne.vt fifteen years when the entry w.i-: 
merely an entry of tho e.^isting r.ite. It is only if 
the entry ro.siilted from an actual settlement of rent 
that, the bar of fifteen years under section U3 of tin* 
Act is applioablo. 


S. 49, CL. (6)— Ao/(cc — Transferees of non- 
fransferable andcr-raiyati holding— Eject inent— 
Landlord, right of, to eject. 

Tho landlord of a non-transferable imder-raiyafi 
bolding, who after being aware of its transfer iby 
exchange) continues to receive rent from tlie trans- 
ferecs in the name of the original undor.roi>t, can- 
not eject them without notice under clause (6) of 
^ction49of the Bengal Tenancy Act. C. ABDur 
Hamid r. UnoY Chandra Acharjek 614 

SS. .':0, Proceedings under s. 105— Prf. 

sumption of Juity oj rent, rebuttal oj -Enhancement, 
liuhihty for— .hmn wasil baki papers ofjnwcthnn 70 
years, admissibility of—Genuhicness, presumption of 
—Evidence Act {/ of 1872), .s.s'. 90, 34. 

^ 111 a proceeding under section 105 of tho Bengal 
Tenancy Act for settlement of fair and equitable 
rent, jama wasil baki papers of more than 70 years 
were produced to rebut the prosuiniition arisin- 
under section 50 of the Bengal Tenancy Act froin 
proof of payment of uniform rent for 20 vears: 

He/d, that the jama wasil baki papers ‘were admis- 
sible in evidence and their genuinene.ss could bo 
presumed under .section 9C of the Evidence Ai‘t. 

Held, further, that the liabilitv to enhancement 
was imposed not by tho jama wasil haki papers bur 
by the laiy which, in the absence of a presumption 
under section 50 or upon rebuttal of that presump- 
tioii, imposed a liability to enhancement upon tenants 
C. Nikod Krishna Ghosk r. Proput Kumar 

rAGOHE 

S. PTi—lntercit payable, when kabulyat pn’or 
ioActfixh ij rate of interest, is varied by solchnamuli 
offer ^yissing of Act'-Terinney, ij newly erented~~Con. 
struct ion of docuiwnl. 

An original knhnhjal creating a tenancy exocuied 
pi-ior to the pa.^sing of the Bengal Teliancy Act. 
provided for interest at tho rate of (j*. per cent, per 
mensem on overdue instalment-^, but after tlie pass- 
ing of the /\.et there was a sidchnomnh between the 
landlord and tho tenants by winch a sum of Rs. 38 
was agreed to be the rent after deducting the 
ahwah Rs. 4-9-0 from the original rent of Rs 42-9-0 
(inclndiug the f//o'-ab) fixed by the kabulyat, and a 
deduction was also made in the lenr in respect of a 
portion of the land which wa.s in tho [losses^ion of 
the landlord. The solehnamnh, so far as the (piestion of 
interest was concerned, expressly stated that in case 
of default of payment of any instainnmt, the tenants 
shall pay interest at tlie rate stipiilatc'd in tho kabu- 
hjat and that all other stipulations made in the 
kohnhjd e.vcept those in respect of ahwah shall re- 
main in force: 

Held, that by the sdehiinmah tliero was onlv a vari- 

ah'on of some of the tertu.s of the old kabulyat hut 

that no new contmet of tenancy was createdi and 
that, therefore, the reimnis remained liable to pay 
interest at the rate stipulated in tin- k ihulyaf. 

Hi'ld, also, tliat if the .<i)lt‘liiia)iiah had create*! auv 
new contract of tenancy, the lenants would not liave 
been liable to pay interest nr more than the rate 
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BENGAL TENANCY ACT— contd. 

TDontioned in section 67 of the Bengal Tenancy Act 
C. Abdul Uamid r Anuur. MiJi 710 

S, 85 503 

•S. 86— o/ of joint holdhg, 
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BENGAL TENANCY ACT-oonold. 


whether valid -Surrender ivhm operating as transfer. 
Surrondor by one of the joint tenants of his 
interest in a lioKling nmy operate as a valid transfer, 
if not ns a valiH surrender, to the landlord of his 
interest subsisting at the date of tlie surrender, 
when the deed of surrender is stamped as a 

convevnnce and is registered. 

Q»a>,r. Whether surrender of a portion of joint 

holding by one of the tenants is i-alid. C. Addul 

Karim Mean v. Miajan Mianji 232 

.... S. 87-iYon./m»{ifemh/e orcupnney holding, 

nhandonmrnt of, hy sale— Landlord's right of re-eninj 
^Abandonment, Jinding nfSecond appeal. 

A Hading of a lower Appellate Court on the 
question of abandonment, arrived at on evidence on 
the record, is unassnilnlilo in second appeal 

When an occupancy raiyat sells his non- trans- 
ferablc liolding and abandons it, the lessee of the 
landlord, to whom the landlord’s right of re-entry 
has been transferred, is entitlcul to an ejectment 
decree, even though the purchaser of the holding 
executes a deed of release in favour of the 
ralijnf and puts liim in possession. C. Kailas 
C'nanpra Aich f. Romk.sii Ciianura Sen 355 

S. 105 794 

ii. \ 0 o—[ncid(‘t,U of holding, decision as to 

-Second appeal, mainininahilityvf. 

A second appeal lies to the High Court fnmi the 
d('cisinii of a Special Judge athrming the decision 
of an Assistant Settlement Otficer on the <iuestioii 
ns to the incidents of tlic holding. 0. Akiur Ali 
Kmaxi-.Abius, bC. W. N. 13.8 164 

SS. 105, CL. i,Wd\—Seltliny rent— Enhance- 

„i,,ntSecond appeal-CivU Erocednre Code (Act V 
of iJ08j, 6*. Wb^Limitation, erynneoiis decision on, 

irhi'flier ground for revision. 

The expression settling lent in snb-scction 4 of 
section 105, HeiigalTonancy Act, includes enhanee- 
ment. 

The decision of a Settlemeni Officer settling rent 
under sub section 4 of section 105, Bengal Tenancy 
Act, wliich results in enhancement of Iho existing rent 
is not subject to second appeal. 

A lli<rli Court canufit interfere under section 115 
r.f the Civil Pn-ciMlure Code, 1008, on llie ground that 
the (]oestioii of limitation was wrongly decided by 
the liiwer Coui't 

Wliei'e the Sellleiueiit (Ifliccr in a jirocceding under 
seetimi |( .5 of the Bengal Teminey Act settled rent at 
hs. 5. ;.() per and on the tenants’ apjieal, tli(‘ 
Special Judge altered the rent to Us. H-H-O per acre, 
though the cross-apiieal of the hind lord was withdrawn; 

//</'/, tliat the decree of the Special .Judge iiltering 
the rent in favour of tin* latidlord was witlioiit 
jin-i.'dietion and was liable to lie set aside in revision 
under seetion i to of rlie Civil Procedure Codin lODS 
C lUMf’AT iMohato f. Ham (ioLAM Singh 982 


— S. 163— Con/licfm^ ciaima to landlord* $ tight, 


S. 109 A 
S. 113 


982 

749 


decision oj^Second appeal, maintainability of. 

In n suit for rent, the plaintiff who had acquired 
the landlord’s right by purchase at a sale in execution 
of a mortgage-decree, added as parties defendants, 
the successors of the previous landlord, who contested 
the suit on the ground tliat the plaintiff had not 
obtained possession of the landlord’s right: ^ 

Held, that a second appeal lay to the High Court 
inasmuch as the plaintiff’s title was assailed by the 
successors of the previous landlord and there Avero 
conflicting claims to landlord’s right wliich were 
decided by the Court beloAi. C. Peary Mander v. 
Anand Ram 695 

S. 163— Bent, suit for, for less than Rs. 60 

^Interest in land fuiving conjlicting claims thereto 
decided- Appeal, maintainability of. 

In a suit for rent for an amount less than Rs. 50 
on the allegation that the plaintiff held the land 
under A and B and that the defendant xvaa his sub. 
tenant, the defendant pleaded that he had the land 
under B and was not the plaintiff’s sub-tenant. The 
first Court dismissed the suit and an appeal against 
it to the District Judge was dismissed as incom- 
petent under section 193 of tho Bengal Tenancy 
Act* 

Held, that tho appeal lay to the District Judge 
inasmuch as the decree decided a question relating 
to som^- interest in land as betAveen parties having 
conflicting claims tliereto. C. Satish Chandra v. 
Ameruddin Khadim 784 

S. 170 (3) 503 

BENGAL VILLAGE CHAUKIDARI ACT (VI of 
1870) 545 

BOMBAY COTTON TRADE ASSOCIATION RULES, 
Hr. 15, 17 948 

BOMBAY PREVENTION OF GAMBLING ACT 
(ACT IV OF 1887), S. \0— Examination of 
accused person as witness, legality of— Evidence of 
.such accused, admissibility of. 

A Magistrate is not justified, under section 10 
of the Bombay Prevention of Gambling Act, to 
examine and tberefoi-e commits an irregidnrity, if he 
examines an aecnsed person while he is still in the 
position of an accused person and has obtained no 
order of discharge or acquittal. 

Statements made by accused persons under suen 
circumstances are not admissible in evidence. B. 
Bakilal Balavant V. Emperor, 17 Bom. L. R. 1078, 
17Cr. L. J. 2 130 

BOMBAY REVENUE JURISDICTION ACT (X of 
1876 ,S. 11 616 

BUDDHIST LAW— Adop/um madcshortly hcforcdcath, 
ivhvthcr valid. 

Under the Buddhist Lrav an adoption made 
sliortl.x before the death of the adopter is valid, 
r B. Ml -Man v. Maung Gyi, U. B. R. (1915), II, n" 

539 

— Bnrmcsc—Juint undivided anccslrol pro- 
perly — Adverse possession — Burden o/ ji/ixif - Limi- 
lafion .4f/ (iE of 190s), Sc/i. /, Art. 144 
In a suit to Avhich Article 144 of tho First Schedule 
of the Limitation Act applies it is for the pbiinliff 

4 
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BUDDHIST LA.W-concld. 

in the hi'st place to prove title and if the plaintiff sue* 
oeeds in proving title, the onus of proving adverse 
possession for 12 years lies upon the defendant. 

• There can be no adverse possession between 
00 ‘heirs in joint possession. L. B. Ma Nyein Mb v. 
Ma May 568 

■ ' ■ ■ , Bume^e— Minor — Marriaoc—Marnage, com- 
pensation for breach of contract of— Parents, promise 
of, to marnj their children, if enforceable. 

Under the Burmese Buddhist Law a male 
whether a minor or not cannot be married 
without his consent or against his w'ill. If parents 
promise tomake or compel their child to marry, the 
Court cannot enforce such promise or give compen- 
sation for breach of it, because by so doing it would 
infringe the essential principle that the consent 
of parties to a man iage must be free. L. B. Mauno 
Thein V. Ma Thet Hnin 507 

~ — , Chinese— Marriage, forms of— Presumption 

—Lo7ig co-/ia 6 ifattort. 

Though there are usually six preliminary steps to a 
first class mainage in China, these forms are not 
indispensable and there is nothing to show that any 
particular ceremony is essential for a valid marriage 
under the Chinese Law. 

If the parties co-habit for seveml years as man and 
wife, the presumption that there was a valid marriage 
must prevail. L. B. Ma Shein v. Kim Sein, (’r. 
L. J. Ii2 848 

BURDEN OF PROOF —Adverse possession — Joint 
undivided ancestral property 568 

^ Bona fide purchaser, without notice 41 

I 

■ — Custom 526 

■■ Custom e.Ycluding females 975 

Debt— Suit against the heirs of original 
debtor — Consideration, full, passing of 454 

Hindu Law - Joint family — Property acquired 
by one member— No nucleus of joint property— Pre» 

sumption — Separate property 12 

——Joint family — Separation — Allowance out 
of joint funds given by sons to mother, effect 
of 291 

■ Manager in possession as l-anomdur owning 
equity of redemption— Discharge 459 

— ■Money doe on bond, suit for— Bond lost— 
Payment pleaded 349 

“Possession within limitation— Suit for posses- 
sion — Zemindar’s title in and possession over jungles, 
groves or tanks in village or scattered trees in abadi 
- Presumption as to zemindar’s and possession 
—Under-proprietary title, plea as fo -Adverse posses- 
sion. 

Where the plaintiff, the zemindar of a village, sued 
the defendant for possession and declaration in x-es- 
pect of certain plots of land, consisting of jungles, 
groves or tanks, situated in the village, and also in 
respect of some scattered trees planted in the 
of the village and the defendant pleaded uuder-piv). 
prietary title in respect of tiie plots and ownership 
over the trees by adverse possession, and evidence 
was produced to show that some other trees in the 
abadi were the property of tenants; 


BURDEN OF PROOF— conoid. 

Held, that the plaintiff could not be called to 
establish his possession within limitation, but that 
the burden of proving under-proprietary title and 
ownership lay on the defendant, inasmucli as the 
plaintiff being the zemiudar of the village the pre- 
sumption of title was naturally in his favour, and 
as having regard to the nature of the property in 
suit there was a further presumption that tlie plaint- 
iff had had possession, because of the presumption 
that possession follows the title. 

Where the plaintiff zeminaar sued to recover pas- 
session of certain plots 011 the allegation that the 
defendant had encroached on tliein by including 
them in his holdmg, and it was found that the 
defendant was an occupancy tenant of those 
plots: 

Held, that the plaintiff was not entitled to a decree 
for possession nor could he get u declamtion of his 
proprietary title with respect to the plots as tliero 
w'as no cause of action for any deciaratorv suit. 
0. Ram Saran v. Prithipal Singh, i 0. L. J.’549 

370 

Pro-noto— Consideration 40 

Stolen property found in accused’s posses- 
sion -Reasonable explanation of getting it— Pro- 
secutor, duty of 660 

Suit for compensation 551 

Under-proprietary righls, plea as to— Declara- 
tory suit — Adverse possession, commencement of— 
Ejectment rejused by Revenue Courts, effect of. 

The plaintiff who was a taluhlar of certain villages 
sued for declaration that the defendants had no pro. 
prietary or under-proprietary rights in certain plots 

of land situate in those villages, and the defence was 
that they were under-proprietors of ihose plots: 

Held, that the burden lay on the defendants to prove 
that they were under-proprietors. 

Where in ejectment proceedings before a Revenue 
Court tlie persons souglit to be ejected by the land- 
lord set up under-proprietary rights, ami the Re- 
venue Court refuses to eject them on the ground 
are uuder-proprietors or that thev liave 
rights superior to those of an ordinary tenant, they 
may subsequently claim under-proprietary riglits bv 
adverse possession commencing from the date of 
such Revenue Court decision. 0. Muhammad Mi m- 
TAZ Ali Khan v. Harpal Singh, 2 0. L J. 556 376 

Unregistered contract of sale— Subsequent 

rogistoi-ed sale-deed— Priority 953 

- Widow— Life-interest— Special custom 522 

BURMA LAND AND REVENUE ACT vll ot 1876) 

630 

BURMA LAWS ACT (XIII of 1898), S. 13 488 

CALCUTTA HIGH COURT RULES AND CIKCP- 
LARS OF 1910, R. 45 (e) 395 

CATTLE TRESPASS ACT (I of 1871), SS. 10, 21- 
Occupier, n-hefher entitled to seize cattle livspassiiui 
mi hie land — Claim by oiriiers of aitflc to oiniership 
of land, effect of. 

A person wlio is in exclusive possession of a plut 
of land is an occupier thereof witliin the pui’view 
of section 10 of the Cattle Trespass .A.ct and us 
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CATTLD TRESPASS ACT-^oucld. 

8uch is cntitlod to seize or cause to be seized, auy 
cattle trespassing on the land in his possession. 

The fact that the owners of the cattle claim to 
!)(' owners of the land ns well docs not affect his 
right, and if they resist the removal of the cattle 
they make themselves liable to a conviction under 
section 24 of the Act. V. Empkror r, Sauh.aoar, 3 
r. R. 1916 Cr.; i7 Cr. L. J. C3 655 

S. 24 655 

CAUSE OF ACTION See Madras Lands En*- 
cnoACHMKNT Act, S. 5. 

Uuudi e/eruVed/or halancr of arcoani due in 
respect of transacliom effeded eheivhcrc-Transac- 
Huns no port of caiw^of action— Juri'diction—Ijctfcrs 
potent {hom.},cJ. [2— Leave, ]vhev given and u'hen 
refused. 

Ahundi was exconted at Jlassam. The consider- 
ation for it was the balance of account duo in 
respect of transactions effected in Bombay. Tho 
hnndi was in)t made payable at Bombay. In a suit 
on tho hnndl: 

Held, tiiat the Coui-ts at Bombay had no jurisdic- 
tion and that it was not necessary to prove the 
Transactions out of which the claim arose ns tho 
claim on those transactions was satisfied by the 
passing of tho Imndi, and thus the transactions did 
not form a part of the cause of action in the case. 

Under clause 12 of the Letters Patent, in suits on 
hundfs, leave will be priven when tho money is payable 
in Bombay and when it is not payable in Bombay, 
leave will be i-cfused. B. Sk.w ram Gokalhas ‘r 
BAJKAxr.i>AT Harhwar, 18 Bom. L. R, 5f 918 

—— Mortgage 95 

CENTRAL PROVINCES TKNANCV ACT (XI or 

1898^,8.41 i2)—Oi'c' ao/rc, meaning nf— Period 
uf une ‘iioidh, starlhiij point of. 

Under .so tion 41 of the Central Provinces Tonancy 
Act, the period of one mouth within which a landlord 
Is bound to imimafe to tho tenant his desire to 
purclia.se the absolute ocmipancy right, begins to 
run from ilie date of receipt of notice, and not from 
the date Mhon such notice ivas ]iosled to his address. 
The word 'give' in that section is etjuivalent to serve.’ 
N. Dina r. Para.sram. 12 N. L H. 42 991 

CflAUIlE. See Dkcrkh : Mortoaoi; ; Tkanskkr or 
pROPKRTV A< T. S. 109. 

— TO Jri:v. vSVoJi-RY Tkiat. 

Cll.\in'KI{ ACT (24 A 25 Vk'., C. 1041 , S. 15 567 

CUKTTVl'TRM. Nc<- PRiNrii-Ai, vmpAoknt. 

CIIOT.V N.\0lMd{ ENCUMBKRKI) HSTATES ACT 
(\'l 01 H" ). S.'' :l, 1 2,V --“/fr'V", iih iinlinj nf—Coii- 
trad Ad f/.V' of 1872^ 2 (dl, tJS -SnysHtii— 

Moiieii re'iiiu'ett Jor sriolh "/ utothi'r — I'l iisiilerntioii, 
protiii«’ to di'frr hriiiiinoi suit nn void eonirael If. 

The pi'ovi>i()n in section 3 of th(‘ Cliota Nagpur 
KncumhenMl Esfati’s Act of 1876 cuiuomplates the 
exisfonco f)f nu }i'’ii‘ "I ih*' )i )ldi‘r of :i prupi'rtv 
under mainigoment under that Act, ilnring his lifo- 
timc; and a contract made In* micIi an lodr of the 
hohh’i* during liis lifo-time which inav involve 
tliein or either of [|i<mii in iicciiniary liahiliiy i.< vnid. 

A promise to<lcfcr Ininging a suit upon acoinract 
wliich is void, doe.< not .nmoani to a con^idcnitioii. 


CHOTA NAGPUR ENCUMBERED ESTATES ACT 

— concld. 

During tho life-time of his father money borrowed 

by a person incapable of eutoring into a contract to 
pay for the snuili of his mother, is not a ueocssarv 
within tho meaning of section 68 of the Conti*act 
Act. C. GOPINATIT BflAOAT V. LaKSIIINARATN Singh 

937 

S. I2A P37 

CHAUKIDARI CHAKRAN LANDS, resumption of 

— Bengal Ullage Ckanh'dari Act i VI of 1870 B. C j 
—Chankidari Commissioner’s report, final and con. 
elusive against u'hom— Notice of proceedings, persons 
entitled to. 

Tlie question whether certain resumed chakran 
lands are the chaukidari chakran lands of ono mauza 
or of another is a question of parcel or no parcel and 
as such is purely a question of fact. 

A person who i.s not impleaded in the enquiry of 
the Commissioner under Act VI of 1870, B. C., is not 
entitled to any notice and under sectioi. 61 of the 
Act, the report of the Commissioner is final and 
conclusive against such person without notice ; a|. 
though the absence of such notice would render 
the pi-oceediiigs of the Commissioner of no effect 
against a person outirled to such notice. C. Sarat 
Chandra Rov v. Secrktary of Statk 5^5 

CHRISTIAN MARRIAGE ACT (XV of 1872), S. 4 

897 

CIRCUMSTANTIAL EVIDENCE. See Evidexci- 
Act, s. 114. ‘ ‘ 

CIVIL PROCEDURE CODE (ACT XIV of lfiR?4 
R. 2 U 769 


S. 2A\^0hjeclifns — E.vecaflon-^Decree Suit 

iiuilntainabilltg of— Transfer of Property .let (/Pof 
1882), 88, 8d— -Ifm'/j/npc. 

One Bsued and obtained a decree against one F 
for the enforcement of his mortgage under sections 
88 and 89 of the Transfer of Property Act. A the 
adopted son of F. raised certain objections against 
the execution of the said decree of B under section 
24 ' of the Civil Procedure Code of 1882, some of which 
were disallowed. A then brought a suit raising the 
same objections ns in tho execution proceedim^s 
making two other i>ersons parties also: ' 

HeUl that the suit was haiTod bv section 244 
of the Civil Pnicodure Code, ls^2. as'the questions 
r.aised in the suit could have been and were raised 
in the cxcculinn in-oceeding. P. C. Amir Cil^xim- 
Hakihai: Prashao .^incm. ;;o M.L.J. 2:-8- 3L \\ 

354 


27(i 

8. 31(1 V 


276 
783 

S. 317 -(■/)•// P.ixrdnr.'Code CAvt 1 * 0 / 1908 )^ 

.<.Gi\—"(\. iifi,'d piirchnsrr," n.sonliuj of— Suit against 
'ludion-piirchiist'.-, of - Bveognition 0/ 

title uj nal puirlnrser, hi.n: nindv effective. 

A Court juiction-piuvlmscr must be treated as the 
real piirchnK'r lor all purposes, and tlic term “certilied 
jnirehascr" in section .317 <f the old Code of Civil 
Proeedmv niriin> JMid includes aLo persons claiming 
under Mieh ecrtifunl purchaser 

] ev ( 'l.dfvr, J.— A recoirniiion bv a 1-emi- 
u'ldar ufthe title of tho real purchaser, in order to 
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CIVIL PROCEDUKB CODE-(1882)-concld. 

• 

take the case out of tho disability created by section 
66 of tlie present Code of Civil rroceduro, is 
effective only when it takes tlic form of executing 
a sale-deed or gift-deed or any other act recognised 
by law as capable of transferring the ownership 
and not otherwise. 

?Qi' Srinivam Aiyangai-yJ-Hection 66 of the new 
Code is, in this respect, merely declarator) of .the 
true meaning of section 317 of the old Code and 
not an ainondment of it. M. Ciiiwmbaram Chrttiar 
r. SUBRAMANIA Aiyar, 3 L. W. 80j (1916) M. \V. N. 
220 434 

‘S. 317 — C(Vi7 Pfoctilure Code (.4c/ V of 1908), 

e. 66 -Suit against private transferee of certified pnr- 
chaser for confirmation of possession, maintainahlitij 
of. 

Section 317 of the Civil Procedure Code, 1882, 
cannot be a bar to the maintainability of a suit 
for confirmation of possession of an immoveable 
proi.erty against a private transferee of the certified 
purchaser on the allegation that the certified pur- 
chaser as henom/d«r of* the plaintiff purchased that 
property of the plaintiff in execution of a decree 
against him. 

Section 66 of the new Code of Civil Procedure is 
more comprehensive than section 317 of the Civil 
Procedure Code of 1882. C. Johan Bi'ksh r. Moham- 
MAD Tasljm 963 

■ S. 4&4r-Notice — Defective — Suit against Secre- 

tanj of State, maintainabilitg of, 

A notice under section 424 of the Civil Procedure 
Code, 18 2, is not a proper notice if the case set up 
in the plaint is altogether different from the case 
stated in the notice and, therefore, a suit instituted 
upon such a notice cannot 1> ■ maintained. C. Abdi'l 
Wahab u, Secretary of State 235 

.CIVIL PROCEDUKK CODE (ACT Y ni- 1908), 

SS. 2, 47 — Arrest in eccecafion, order deeiding legality 
of—Appeal-^Application to set aside ex jiarto decree 
—Order giving time for payment, whether operates as 
stay of execution. 

An order deciding the legality of an arrest made 
in execution of a decree falls under sections 47 and 2 
of the Code of Civil Procedure and is appealable. 

An order giving time to pay the decretal amount, 
passed on an application to set aside an r.r parte 
decree, docs not by itself operate as a sta)' 
of execution of tl>e ex parte decree itself. M. Subba- 
RAMA AyYAR V. ARUNACin-LLAM t'HETTlAK. 3 L. IV. 35 

731 

- ■ - S. 2(U)—Legal representative ‘-Dindu haw 

—Hindu icvinan, suit by— Death of plainfifj lending 
suit — Right lo continue litigation. 

A Hindu woman in possession of an e.siatc as 
such represents the estate and a suit brought by her 
to recover possession of the estate can be continued 
on her death pending the suit by a person entitled 
to succeed to the estate after her. 

Where, therefore, an unmarried daughter sued to 
recover her father's property making her married 
sisters pro forma defendants and died pending the 
suit! 

Held, that the married sisters could continue 
the litigation as plaintiffs in the cause. A. J.^idudansi 

SivcK, U A. L. J. 0 10 ( 


CIVIL PEOCEDUKE CODE-(1908)-coutd. 
S.11 121 

S. 11 — Muhammadan xcidow in possession of 
deceased husband's csiate—Dower.debt, less than ac^ 
tually due, claimed in Court — Claim decreed- Decree 
satisfied from portion oj property Possession, suit for, 
by deceased’s heirs- Widow's right to retain property 
tor balance of dower-debt, if sustainable. 

The widow of a deceased Muliaramadan having 
taken possession of his estate ))rought a suit to 
recover tho unpaid portion of her dower-debt, 
confining her claim to a sum less than u'hat was 
actuall due to her. Her claim, as confined, was 
decreed in full, and the whole of the decretal 
amount was realised by sale of certain portions of 
the estate, but she retained possession of its 
remaining portioi s. Subsequently she resisted a 
claim for possession brought by one of the heirs of 
the deceased, on the ground that she was in’ posses- 
sion of the estate with a clnirge on it fur tho 
portion of her dower-debt that was actually due to 
her: 

Held, that in view of the decree obtained by the 
widow it was no longer o])en to her to say that any 
portion ' f her dower-debt was still unpaid, inasmucli 
as any rigiit whicli slie bud under the marriage 
contract for dower had pass' d out of the stage of 
contract and had become a debt of record, and tliat 
such debt having lieen satisfied she liad no longer any 
right to retain the deceased's e tatc. 0. Inayat Ali 
r. Jaitun Bibi, 2 0. L. J. 579; 18 0, C. 263 362 


— — S. ll — lies judicala — dlreclhj uiul 
substanti'ill ■ in issue, detcrniii.aflon of— IncidciUul 
finding, elfect of. 

The question what was “the matter directly and sub- 
stantially in issue ’ in a previous .suit depends on 
whether tlie partiestotlie siiitand the Court have dealt 
with the matter as if ther»> was a relief claimed in res- 
pect of that matter also, that is lo say, though tho 
matter was in the first instance brought in issue 
as ancillary or incidental to the matter in respect of 
which reiief was claimed, it was dealt with and decided 
as if it formed a direct and principal issue in the suit, 
.Vn inchlciital finding as to tiic bourn ary of a plot 
of land not on a question directly and sulistaiitiallv 
in issue ill a previous suit, is not /Cx judicafa as 
regards tlie question tf title to that strip inn sub- 
sequent suit between ilic same parties. U. liicjiA.M- 
Mad Abdit. Qaiur r. Jnan Chandra Pai, 738 

S. 11 — Res judicata— vn.d ■nnid 

a previous purchaser, when ope>a/cs us res judicata 
between two purchasers. 


.Isold a certain property first to C' and then to 
.I thereafter sued (- for cancellation of the sale as 
void for want of consideration. Jt was found that 
the sale was good. E then sued A and C for possession: 

Held that the suit was not barred by .vx judicafa, 
inasmuch as at the time of the previous suit .1 liail 
no longer any interest in the laud and could not 
tlierefoi-e, bilid E by litigation determining the title 
of tlie land. 

In order that a previous decision agaiust a tiaiix- 
feror be res judicata as again.-t the transferee, tlu* 
transferee's title must have aiisen subsequent to tue 
commencement t'f th:- previous suit. L. 11. Ma f: 
Mg. Lu l-ALt OMj 
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SS. H, 47 — Suit for possession on basis of 
decrecy uiainfainahility of-— Decree barred by limxta^ 
tion. 

Whei'o a person has obtained a decree for posses- 
sion and has not executed it within limitation, ho 

A g ^ possession basing it 

upon the judgment obtained in his favour, and his 
suit is not barred by sections U and 47 of the Code of 
Civil Procedure, 1908. A. Lakhrani Kuar r. DItan- 
RAJ SiXGH, 14 A. L. J. 102 53i 


ll—Saif for recovery of moiigaye-moncy-^ 
Decree allowing defendanUmortgagor to obtain posses, 
sion on payment not executed— Subsequent suit by 
mortgagor for redemption judicata. 

In a suit brought by a mortgagee against 
1ms mortgagor’s sons for recovery of the mortgage 
amount, the decree passed in favour of the mortgagee 
provided that the defendants were entitled to obtain 
possession of the land iji execution through Court 
after satisfying the decree. The decree was not 
e.xecuted by the other party and 40 years afterwards 
flic mortgagor’s sons sued to redeem the same mort- 


gage: 


Held, that as in the former suit an executable 
decree was passed in favour of the plaintiffs, gi-anting 
them substantially the same reliefs as they now 
claimed, they were barred by the rule of res judicata 
from inuintainiug the suit. M. Ranga Aiyaxgar r. 
Nahavan Chahiar, 18 M. L. T. 696; 30 M. L. J. 13 30 

SS. 13 (A), Application for execution of a 


(oreign decree, when allowed— Competency of foreign 
Court's jurisdiefion, how determined— I y/arttary sub. 
mission, effect of. 

An ajipiication under section 44 of the Civil 
Procedure Code for the execution of a decree of u 
foreign Court may be resisted on any of the grounds 
znentioned in section 13 of the Code. 

W lietlier a foreign Court is or is not a Court of 
eumpetent jiirisdietiun nitliin the meuniug of sectiou 
13 fud has to be dcteriniued in accordance with the 
principles of international law, and not in accordance 
with the law of (he country in winch the foreign 
Court is situated. * ” 

Where a defendant .'Submits himself to tlie juris- 
diction of :i f( iTieri Ctnirt and takes the clmnce of a 
judgment in liis favour, there is a duty cast on him 
to obey tliat jiidgmeiif if it goes against him; but 
where his appearance is not volnntarv but broiiWit 
alKMit under duress, the case is treated as thoiHi 
he had not appeared. ^ 

Where, therefore, adefeiidarit appeared in a forebm 
Court under protest beeause “lie did not want to be 
arrested when he went there on l.usiness” and a decree 
having been passed against liim, the deeive-liolder 
iijiphed III Ibitish India under seelioii -14 of the Civil 
Procedure Code for e.xeeiition thereof: 

Held, that the mere intention of avoidiii-^ an 
Mieoiivenienee that might liappeii in tlie future 
du Hot niake thedetendanfsappearane.' involnntarv 

uiid tlie deyee ^^as binding ujion him. M. Ram\ 
An.tu r. Krishna Patjrr, 3 L. W’. <Ki- jp \i i r ,;c. 

30 5I,L.,I.,.1,S,(1<J1G),m.w,X.83 597 

*— ‘^.lo- Jurirdiclion, whul iMe/mihirs- AW, 
ogmnsl plvadnoj want of jurisdidion 

Il.is the value put by a plaintiff that r'in.afor:,- 
determines jurisdiction. 


tl915 

CIVIL PHOOEDUBE OODE-(1908)-contd. 

A defendant who opposes a plaintiff’s claim in n 
1 ower Court on the gi-ound of jurisdiction is precluded 
from objecting to the jurisdiction of a higher Court 
to>hicU the same plaint is presented as urged 
by him. S. Khiatomal Lalchand v. Fateh MirwTlr 

mao,9S.L. R. J61 529 

S. 16 id)— Maintenance suit— Prayer for 
cHarge on land— Jurisdiction. 

In a sdit for declaration that the plaintiff was 
entitled to a maintenance allowance against the 
defendant who was residing in a Native State, it was 
prayed that the liability to pay the sum claimed 
should bo made a charge on the defendant’s land in 
British territory: 

Beldy that the suit fell within the purview of 
section 16 (d) of the Code of Civil Procedure, and 
hence the Court within the local limits of which 
the land w'as situate had jurisdiction to try the suit 

?• Baghunath u. Laxmibai Vyankatesh! 

Jo i)OH, L* Kt 67 985 

^^-Application for transfer— Plaintiff 
nght of, to choose his oxen Court Jurisdiction— 
Principle— Applicant, right of, to he heard first. 

A plaintiff has the right to choose his own Court 
for his own suit and in cases of disputes about pro 

perty the Court where the property is situated is 
prima yuci'e the better Court. 

In determining whether a suit should be traus- 
ferred from one jurisdiction to another the rule 
of equity, justice and good conscience should be 
tollowed and on applicant for transfer most be 
insisted upon making out a strong case of the 
balance of convenience.” 

Whereon an application for transfer of a suit no 
order other than a notice to the respondent entitling 
t hem to appear and to be heard has been made, the bur 
den IS on the applicant to show sufficient ground whv 
the Court should grant the application ai d, therefore 
he has the right to begin. A. Jlwiummaf buRBA c 
Maqbool Bussain, 14 A. L. J. 242 5 I 3 

44 5P2 

634,731,757 

S. 4/,cl. 3 , 0 . II Kt— Decree, purchase 
'f yucWma of- Decision-Appeal-Separatc paras. 

Tlie (luestion ns to the genuiueiie^s of the pur. 
chase of a decree, arising between the purchaser 
who applied for execution on the substitution of his 
imine us decree-holder and a judgment-creditor of 
tl.e decree-bolder >vbo, having attached the decree 

opposes the application, comes within the pundew 
of section 47. clause (3), Civil Vrocedure Code and 
as such us decision is appealable ns a decree ’even 
lliouglithe judgment-debtor does not take anv nart 
in the dispute. * ^ 

"I'l'!'™''"" "iis Iimler Order 
AM. rule l(i, dttlie Civil Prueedure Code does not 
prevent sod.on 47 of the Code, from being applied 
lor the decision ot a ipiestion falling within its scope 

h'cuiWc.-Tlie object of separately numbering the 
sab-scctionsot section 47, Civil Procedure Code is 

'r'™,' '‘"‘'•sections independent of 

imli otliei. C. JloiiiM .Moii.tx Sibkvuri 
f iHM'itA Ut:v, 30 C. W. N. 679 524 
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* S. 47, 0. XXI, Rr. 100, 103, scope of^Execii- 

tionproceedings— Delivery in executionof decree, qties- 
tion as io^Defendant against whom no reliej granted, 
if a parly -Civil Procedure Code (Act XIV of 1882>l} 
244 

A question arising between a decrce-holder and 
a defendant against whom no relief was granted 
relating to the propriety of a delivery in exocuticqn, 
is a question arising under section 47 of the Civil 
Procedure Code, l^Ob, and an order deciding such 
question is appealable. M. Sivasamda Ivkk r. 
Kdppan Samban, 29 M. L. J,629 769 

— S. 63(1 ) — Property under attachment in exc 
cution of decrees of two Courts— Sale by Court oj lower 
jurisdiction, whethervalid — Bona fide purchaser with’ 
out notice, rights of— Burden of proof— Notice — Test. 
Where property is under attachment in execution 
of the decrees of two separate Courts, a sale by the 
Court of lower juinsdiction is irregular but not in- 
valid, and a purchaser will take an indefeasible or a 
defeasible title according to whether he does or docs 
not know of the irregularity. 

The burden of proof is upon such purchaser to show 
that ho made the purchase hona fide and without 
notice of tlio pre-existing attachment. 

In order to determine whether a purchaser had 
notice or not the test to ho applied is, whether he 
acted in good faith without being aware, whether by 
direct and formal notice o^’ otherwise, that his title 
was liable to be questioned by reason of the superior 
Court’s attachment. M. Subbiah Aivar r. Muthuku- 

MARSWAMIA PiLLI 4l 

% 

S.fi3, 0. XXr, R 90 — in execution— Pro- 
perty also under attachment in execution of superior 
Court’s decree— Purchaser not in fault — Sale, whether 
can be imimclml— Irregularities, how corrected. 

A sale held in contravention of the first clau.so 
of section 63, Civil Procediu'o Code, is not null and 
void but merely irregular. 

The mere fact that the Court ordering the sale had 
notice of an attachment by a superior Court does not 
oust the jurisdiction of tlic former Court and the 
sale cannot be treated as a nullity. 

The title of a pui'chaser at a judicial sale not 
himself in fault cannot be impaired at law nor 
in equity by showing any mere error or in*egularity 
in the proceedings. Errors and irregularities must be 
corrected by a direct proceeding. If not ^o corrected, 
they cannot be made available by way of collateiul 
attack on the pm'chaser’s title. 

There cannot be a collateral impeachment of a 
judicial sale and a direct impeachment is possible 
only to the parties to the proceedings or persons 
interested tlierein in the manner prescribed by the 
Code. Persons not parties to such proceedings 
cannot impeach a judicial sale on the ground that 
it was held in contravention of section 63 of the 
Code of Civil Procedui’e. 

A sale of certain immoveable projjerties was 
held under the orders of the Jiunsif’s Couit 
of Calicut ill execution of a decree of that 
Court, while the properties were also under attach- 
ment in execution of a decree of the Subordinate 
Judge’s Court at Calicut. The decree-holder of the 
latter Court applied to the Muusif to set aside the 
gale under Order XXI, rule 90: 


Held, that he was not entitled to have the sale 
set aside merely on the ground that it was in 
contravention of section 63, Civil Procedure Code. 
M. Narayanan Nanbudri r. Tawkeb J. Megaji Seit 

9Z7 

" — S. 64, 0. XXI, .R. b-i— Attachment, efieci of, 

from which date- Civil Procedure Code (Act XIV 
of 1882J, s. 276. 

An Prder of attachment of property under the 
Civil Procedure Code takes effect only from tlie date 
of its actual promulgation, and not from the date of 
the Court’s order. C. Simrick Lal Bhakat v. 
Raduaraman Kalidaha 276 

S. 66 365,434,963 

S- 73, 0. XXXVlll, R. lO-jJ'jtc of mortgaged 

property— Subsequent attachment of sale-proceeds by 
puisne mortgagf’e, effect of— Attachment before judg- 
ment by simple creditor — No application for c.iwit- 
tion prior to realisation— Simple creditor, whether 
entitled to rateable distribution. 

A puisne mortgagee does not lose his rights under 
the mortgage simply by attaching tlio sale-proceeds 
in Court after the sale of the mortgaged property at 
the instance of a prior mortgagee. 

An attachment before jiidgtiiunt cannot by itself 
give a simple creditor priority over a mortgagee, nor 
can the former come in for a rateable distribution 
under section 73 of the Code of Civil Procedure, wiien 
not only is there no application by liirn for execution 
of the decree but the money is realized before attach- 
meut. M. PiiABHALA Narasimhasomayajl'li' Caru 
V. MuTTURY tSOMAl’PA 944 

— — ’S. 80, notice under — Plaint, variance in, effect 
of— Bengal Lund Revenue Sales .let XI of lsr)9) — 
Sale — Noabad taluk, purchaser of—Ainriulmenf of 
plaint, objection to, waiver of— Bengal Land Revenue 
Sales Ad >\ll of U 

Where in a suit against the Secr'-tarv of .State 
foi declaration of title to. and recovery i»f jiosses* 
sion of, certain lauds alleged to have formed a 
noabad taluk, the plaintiff in hia iioiiee under 
section 80, Civil Procedure Code, mentioned two 
Maghi Survey Dags as constituting the taluk but 
in describing the lands in the plaint, mentioned only 
six cadastr<il snrvcv plots and omitted to mention 
some other plots, which omission was supplied by 
amendment of tlio plaint at a late stage of the suit; 

Held, that inasmuch as tlie Maglii .Siirvc}’ ])lots 
mentioned in tlio notice comprised all the ])lots 
mentioned in tlie plaint, the variance lietwoeii the 
notice and tie plaint ivas not sucli as to lead to 
the dismissal of the suit. 

Where the defendants, in tiieir additional written 
statement filed after the amendment of the jdaint, 
do not raise any objection to the amendment, they 
must be taken to have uaived their objection on 
the point. 

A pureliaser of a noabad tahik (wliicli is found 
to be a non-permacent tenure) at a sale lield under 
the provisions ef Act XI of IH.yj, acquires it in tiio 
state in whicli it was at the time of the last 
Settlement, as provided by .«ectiou 12 of Act Yll of 
1868, B. C., and not in the state in which it was at 
its ci*eation. G. Uanga Das Sil r. Seckktarv ok 
State, 20 C. W. N. 636 752 
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Cn Uj PUOGJ3DUKIO OODK — (190S)*-L'out(!. 

S. 92 2U 

- - S. 92-District Judge, ivhether Sub- 
ordinate Judge, powers o(—2Jutivalli uppointed uii- 
der s. 92 Suit, to be declared muUvalli in Subordi- 
natc Judge’s Court, maintainability of 21 

3-Mutwaili, $}iitfor remocal 
oj-AUenee, if proi^er parlij^Procednre. 

In a suit under section 92, Civil Procedure Code, 
for the removal of a mufwalli on tlie ground that 
be has committed a breach of trust by alienating a 
]iart 0 £ the trust jiroperty, the alienee mav be made 
a party, and if the Court decides against him, he mav bo 
declared in that suit to be a trustee of the trust 
limperty and directed to convey the propertv. 

C6dcr.-But against such au alienee no relief by 
w ay of a decree in ejectment can be given. 0 \li 
H- iPFiz V. Aduur iUHMAX, 42 c. iJ3o' 8l)l 

scope of~‘Expcnse 01 ' Injunj atuftcil to 
fh<‘ (lejoKUinf, oieaniiKj oj— Court, poicer of, to amrd 
dantaijeK, 

Section 95 of tlie Code of Civil Procedure dues 
not prescribe any particular procedure by which a 
(Icfeiidaiit wrongfully arrested should claim com. 
ponsatiom it is enongli if the Court becomes seized 
of the matter in some form or other. 

The words “expense or injury caused to the do. 
fondant'’ in section 95 of the Code of Civil Pro- 
cedure arc nut confined only to some tangible injury 
tliat can be measured directly in money but include 
also general damages for injur}- to reputation or the 
liuiniliatiuii caused of necessity by tlio arrest. M 
SniuAVA I)AV(.Y r. Vi;\KATAUiM.v Aivau, 3 L \V 30- 

(I916JM. W. X.7U 5P2 

S. !02. {»/— in cvixntiutt vf Small 

C'"nidrr,'er-Si(if to sot Oridc .<alr dionisml 
hj ordinar'j Cun, i-Smmd appeal, ivhefher /iVs.' 

flection 102 of llie Code nf Civil Procedure is wide 
enough in its terms to cover the case of suits of 
the nalure c gnizabic by Courts of Small Causes 
whetlier llicy are tried by tiic Com-t of Sinail 
Causes oi Courts in their ordinarv oniriiial jiuls. 
diction. Xo second appeal, therefore, lies aganist an 
order passed by a Court of ordinary jiiWsdicthm 

refusing to set aside a sale ill execution of a decree 
of a Court of Small Causes. M. .■<ami Kao r 
Vykavax Chi:i'ii.\k yi2 

S. 102— S'u/. tiahh'e oj^detenmnafion of— /V(.. 
nncatl Small Can.r ConrU .[d {IX, ,f ;887)/x,-/,. // 

Arl. I'd, scop,' of—Suit fo,' ,lncs a,,ain.<f 

Appeal, svoiid, mall, liiiiiahillhj of. 

l-’or tlie inn-puses of section 102 of the of Civil 
Pn^cedurc, the nature of the suit must hr determined 

ti-oui l ie claim as lai.l, witlicut n-anl U. il,e naltirc 

ot the defence. 

.'Uticlc l:; oi tlie Second Schedule to it„. I’n.vincial 
Small Cause Courts Act relates primanlv to dues 
churned Irom the person liable to pay then, as such 
and not to dues nniu-ojjcriy collected hy him 

Certain of a village i,, , 

lirm- ol dia.-vciit lind I., 
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kotmrs' exoluaive perquisites and had been wrom?. 
fully taken by the defendants: ®' 

HeW, that the suit was not one to enforce pay. 
meut of a due from a trespasser but was akin to one 
for damages against a trespasser and that, therefore 
a second appeal in the suit was barred by section 
102 of the Civil Procedure Code, 1908. X. Diuxya 
t’/rAiVTA, 12N. L. il. 47 *998 

“““ ““ 107, 0 . XLI— Jfematki — Appellate Court 

power of~Partp, addition of~-Amendnie}U of plamt 
—Pjcctment, suit for-^Landlord and tennnt^Trans* 
fevee of tenant's rights, if neceasanj party. 

In a suit for ejectment by a landloi-d against the 
tenants the transferee of the tenancy right from 
the tenants, ayIio Avas rightly or wrongly admitted 
to their possession as tenants and under Avhom the 
tenants are holding as sub-tenants, is a necessary 
party. ^ 

T'hero are possible cases of remand which are 
not included in Order XLI, Civil Procedure Code. 

Wlieu an amendment of plaint is gi-anted in 
appeal and when parties arc added, the Appellate 
Court has the power of remanding the whole case 
witliout keeping it on its own 6ie. 

The general provision for remand in section 107 
Civil Procedure Code, is not governed or limited bv 

Order XL! alone but is subject to such conditions 

and limitations as may be prescribed lu the rules 
and Orders. C. Mlah Uzir Ali Sardar v.^kvai 
Behara, 20 C. W. X. 647 ‘ypj 

^ S. IQd- Final order, meaning of— Order of 
remand — Priuj Council appeal, ^ 

A contract was challenged on various grounds 
onooftliem being tliat it should have ken imde^ 
u particular seal. 7 he High Court held that it did 
not require to be under the seal and remanded the 
case for decision upon tlie merits: 

Held ihat tlic decision of the Higii Court was 

’ 7 * 1 ^ ’"timing of section 109 

of tlie Civil Procedure Code. 1908. A. Xuri , 

i*.anoks bi-GAK noRKs, Lti... i4 A. L. J. 50 360 

8.1U 

--- JJ-t, Patent {Mad.), s. 15- 

Appeal-^Jndgmcnts-Iii’iiew, moinlainahility of- 
High Court, jnri^dicfion (f. 

The High Court has jurisdiction lo entertain a 

imeu in appeals preferred nndor section 15 oftho 
Madras Letters Patent. “ 

As empowered mid.'r H'ction 44 of the Letters 
laHMit the (.overnor.Cenenil in Council has bv 
ro--t.on 117 of the Civil lWh„.e Code 1 q(S 

■ '|viuni 11 4 of liiu Civil Precednre Code 1908 
of’lt 1 .^.’ u i„ appeal under section 15 

" IT /■ Vn'r ^ ' ^ 

■M. L. T 120; [\m) M.\v!x 'l3r'‘ ^ 873 


- 'Mi 
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OIYIL BBOOBDURE CODE-(1908)-cont(t 

— S. 116, 0. XLI, 11. 10, CL. (2)— jiyjKixi reject- 
ed'-Appeal to High Court, xohelher lies from an 
order refusing to set aside an order rejecting appeal^ 
Revision, whether lies from refusal to review. 

No appeal lies from an order refusing to set aside 
an order rejecting an appeal under Order XLI, rule 
10, clause 2, Civil Procedure Code, 1908. 

A High Court ought not to interfere in revision 
ivith the order of a lower Appellate Court determin- 
iug that in its view there was no good ground for a 
review of its order rejecting an appeal under Order 
XLI, rule 10, clause (2;, Civil Procedure Code, 1908. 

SernWe.— An application for I'estoration of an appeal 
rejected under Order XLI, rule 10, clause (2), Civil 
Procedure Code, 1908, may be treated as an applica- 
tion for review of the order rejecting the appeal. 
C. Mejajennessa Bibi r. Shrik Didakv 86 

SS. 115, 114, 121, 0. XLVII, R. (I), ScH. 11, 

paras. 15, ^6-‘ArbitraHfm— Agreement — Quardian 
ad Wtem—Signature on application for reference, 
absence of, effect of^Arhitration-^Umpire^Award. 

A minor represented by a guardian ad litem was a 
party to a suit. /The guardian ad litem entered into an 
agreement signed by all the parties to the suit includ- 
ing himself to refer the matters in dispute to two 
arbitiUrtors and in case of difference between them 
to an umpire. The parties made an application for 
reference which was not signed by the guardian 
although he was present in Court. The Court made 
an order of reference to two arbitrators whose 
award being challenged an umpire was appointed. 
An application against the umpire’s award was 
unsuccessfully made under para. 15, Schedule II 
of the Civil Procedm-e Code, 1908. On review of 
this order the arbitration proceedings were set 
aside on the grounds that the application for arbitra- 
tion was not signed by the guardian ad litem and 
that the umpire had opened the case de novo and had 
not taken the evidence called for: 

Held, that the application for order of reference 
did not require signature as of necessity and that 
no injustice was caused to the minor whose guardian 
was present in Court at the time the application was 
presented. 

Held, fm’ther, that an award under arbitration 
proceedings could be set aside only on the grounds 
provided in Schedule II of the Civil Procedure Code 
of 1908. P. 0. Umed Singu v. Sobhag Mal Dhauha, 

20 C. W, N. 137; 30 M. L J. 67; 14 A. L. J. 97; 3 L. 

W. 145; 19 M. L. T. 108; 23 C. L J. 130; (1916) M. W. 

N. 67; 18 Bom. L. R. 308 161 


' ’S. 115— Limitation, erroneous decision on, 
whether ground for revision 982 

'S. 115— iimitafion, point of -Judgment of 


Appellate Court not dealing with it- Material irregii 
larity. 

The mere fact that a judgment of au Appellate 

Court does not deal with a point of limitation arising 

in a case, does not amount to a material irregularity 

in the disposal of the case so as to merit interference 

by a High Court in revision. II. Duraisami Ubavan 

t’. Kadibsa Rowthex, 3 L. W. i76 785 

% 

— S. 115, scope of—Erroneous decision on point 
of law — Jurisdiction of High Court to interfere. 

An eiToneous decision on a question of law relating 


CIVIL PROCEDURE CODE - (1908)-contd. 

to limitation by Ihe Presidency Court of Small Causes 
is not a ground for interference in revision by the 
High Court under section 115 of the Code of Civil 
Procedure, when no question of jurisdiction is in- 
volved. M. Kuppuswami Iyengar v. Narayana 
Iyengar, 19 M. L, T. 24; 3 L. \Y. 36 3 

S. 116, 0. XXIII, R. l^Withdraival of suit 
with liberty to bring fr^h suit, order for— Plaint not 
defective, effect of. 

Where a lower Appellate Coui-t made an order 
allowing an appellant to withdraw his suit with 
liberty to bring a fresh suit on a petition alleging 
that some persons not named in the petition wore 
necessary parties but had not been made parties, 
and it could not be shown from the record that the 
plaint was, in reality, defective: 

Held, that the order could not be sustained as it 
was not justihed upon the record. C. Upendha 
Chandra De v. Girish Chandra De 402 


S. 117 
•S. 121 


673 
161 

— S. 122, 0. IX, 11. IZ— Application to set aside 
ex parte decree, if covered by s. 5 of Limitation Act— 
Power of High Court to malce rules extending time^ 
Limitation Act {IX of 1908), s, 5. 

Section 5 of the Limitation Act, as it stands, does 
not extend the applications to set aside ex parte 

decrees, but it is within the powers of a High Court 

acting under section 122 of the Code of Civil 
Procedure to frame a rule making its pixivisions 
applicable to the periods of limitation prescribed iu 
that Act for presenting applications of this nature. M. 
Senximalai Goundak r. Palani Goundan 975 


S. 144, 0. XXI, R. Application for restitu* 
tion^Velivenj of actual possession ^S'llsegiient a, )» 
plication, if barred. 

Where on au application for restitution, a Court 
directed delivery of actual possession under Order 
XXI, rule 35, of the Civil Procedui*c Code and the 
applicant accepted such delivery as satisfying his 
claim, on a subsequent petition being filed pmyino* 
for execution in restitution: ° 

Held, that the final order of the Court on tiie 
previous application could not be treated as a nullity 
and that the second application was barred as tho 
process for delivery issued on the order jiasscd on the 
first application had been carried out. M. Chocka* 

iiNUA Mudali V . Goralaihathachariak 46 

S. 151 1^,401,897,967 

8. 151, scope oj — Decree—iSpeciJic pcrfoi inance 


—Contract of sale— Deposit of money— Extension of 
time fixed— Application after e.rpiry of time, if allow, 
able. 

When au appeal is tiled :tgaiust a decree or order 
directing deposit of money by a certain date, au 
application for extension of such time should be 
made before the expiry of the time; but a Comt 
may extend such tiuic on an application made even 
after such date under section 151, Cinl Procedure 
Code, if it is necessary to do so for the ends of iusticp 
L. B. Ko Bat r. Maung Kya Baw ^ 509 

■" ' 152 jpj 
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“ ■ 0. 1, R. I, ncope of'-Suit hy different xete of 

plaintiffs claiminy in the alternative, whether main- 
tainable — Aroras of Sialkot — Custom— Bin'den of 
proof. 

The provisions of Order I, rule 1, Civil Procedui-e 
Code, contemplate, even if they do not encourage, 
claims by different plaintiffs in the alternative, pro- 
vided that there is a common question of law or of 
fact which would arise if such plaintiffs brought 
separate suits. 

Whore, therefore, two sets of plaintiffs, one the ne- 
phews and the other the daughters of the last male 
owner, sued to recover property from the widow of 
l)is grandson, alleging that either the nephews or 
the (laughters were the legal heirs of the deceased 
owner and that they Imd agreed among themselves 
to divide the property in the event of either set 
of plaintiffs succeeding in the suit; 

Held, (1) that llie suit could not be dismissed on 
the gi’ound that the plaint contained contradictory 
allegations and made inconsistent claims; 

(2) that the parties being Aromx of Sialkot City 
were probably governed by Hindu Law and the bur- 
den of proving a special custom to the contrary lay 
upon the defendant. F. Rukmax Dkvi r. Shib Devi, 
10 P. K. 1916 526 

801' 


0. I, R. 3 
U. I, R. 4 


749 


1 , U. in, 0. XXIi, R. -ir—Application to 
biing on record legal representative of deceased de- 
fendant in his individual capacity, waintainabilifij 
nf. 

An application made to implead ns parties to a 

suit the legal ri'pivsentatives of a deceased defendant 

(wrongly impleaded as sucli) in their individual 
capacity and not a.s siieh legal representatives is 
within the purview of Order 1, rule 10. of the Code 
of Civil Procrduiv. The fact lliat such apjdication 
was once made under Order X.XIl, rule 4, and rejected, 
does not bar an application made umb'r Order I, 
rule 10. M. J.i.t.ATit Olki’ Cmanoka Skkmaha r. 
Ko.MARASA.MI CoLNliAN 320 

0. II. K. 2, 0. XX, R. 12-3ffSHc pmiits^ 

claim fur, s'llisnii'viit /.. suit for possession, if barred. 

Tliougli one may possibly be bunnd to include in a 
vsnit fur possession of immov(‘abIe property mesne 
jirotits lip to the date nf suit, tliere is nothing wliieli 
obliges one to include a claim for ine.sne profits 
which might aeeriK' after tin' date nf suit. L. B. 
Shwe Box c. Mi C Tiia Nvn 59^ 


^ ^ b II, li. 2 ILn'/t/nj/r enlilleil to 

jiiojifs — Riijlit (11 possi-sston nn n'lii.piiijmcnt — Siiil for 

projits—Suhsv'iHcnt suit for pi>sscssl»n, maintain, 
ahilitij of. 

A mortgage-deed provided that the mnrtiraifee was 
entitled to iv-ccive a eertain ainounl. animally In 
May ot prolits troni tin- mortgagor.s who were to 
remain III |iusse.sM'nn nf the land mortgaged; ami in 
tlie event of imii-paynient of the amount of protits 
agreed upon he was entilleil to sue for recovery of 
tile prohts or til obtain |inssession of the liiud’ in 
Iteii ot the principal mortt:a;.m-mniiev and the profits 
d'J'’. A defanlr !,a\i,r/ li.MMi m-elr,' li,,- m.-rf-a-' 
sued b-r piMijt,; i.nl\ ,1 - 


CIVIL PROCEDURE CODE-(1908)— contd. 

of third parties. Subsequently the mortgagors oame 
into possession of the land and the mortgagee sued 
for possession; 

Held, that tlie suit was not barred by Order II, 
rule 2, of the Civil Procedure Code, 1908, inasmuch 
as at the time of the previous suit the mortgagee 
was precluded from suing for possession under the 
terms of the mortgage-deed, P. Nathu Mal v, 

Tiloka, 42 P. W. R. 1916 719 

■ — 0. II, R. 2— Previous suit for profits of cer- 

tain year Avithdrnwn- Subsequent suit for entire 
profits, whether barred 899 

— 0. II, R. S-Jansdiction— Combined suit on 
different causes of action each separately cognizable by 
Small Cause Court, whether cognizable by such 
Court— Pro-note — Burden of proof— Consideration- 
Special circumstances. 

Order II, rule 3, of the Civil Procedure Code permits 
a plaintiff to combine in one suit against a defendant 
several causes of action and the value of that suit 
for the purpose of jurisdiction is the aggregate value 
of all the causes of action comprised therein. 

Therefore, a suit based on three pro-notes, the claim 
in respect of each of which is less than Rs. 500, 
is to be regarded as one single suit and is not cogniz- 
able by a Small Cause Court. 

When a defendant admits execution of a pro-uot'C 
but pleads absence of consideration, the initial onus is 
almost invariably upon the plaintiff to prove that con- 
sideration did pass but when the defendant, who is a 
man of business and has a good knoAvledge of English 
e.Kocutes a promissory note comprising the expres- 
sion "for value received" and further admits that 
at any rate some portion of the consideration reached 
him, the onus is shifted to him. P. Chiragh Dis v. 
Bh.ujwa.n Das, 100 P. R. 1915 40 


0. Ill, R. 4 


395 


” " ■ ri. V, R. 17— Scvricc of Summons-Fixation 
oj summons on door when person to be served is fem- 
2»jrarilij away and is traceable — Service, 1/ proper, 

Wliero a serving officer finds the person to be 
served witli the summons to be away temporarily 
from home and knows Avhere he is, it is not good 
service if be thereupon does no more than fix the 
summons to the outer door of his house. A. Kexv 
Behaki Lai, c. Sarji- Pkasah 826 


0. vr, u. 17 


83, 906 


0. \ I, R. 17 — Kjvciment — Sumber of plot in- 
ri>t rvrl.~ Clerical crri>r— Amendment. 

An eir(»r in the number of tlie plot from which 
ejectment is sougiit is a elerical error liable to amend- 
mem under Order VI, rule 17, Civil Proceduri' 
Code. 190S. U. P. B. R. Sheobaj Singh v. Koul- 
IIAN SlNdll 512 

O. VI. [{. IS 906 


II I 


111 1* 


U‘\i 


' \ II. R. 14 — DocHiueat re/ieif upon in posses- 

sion oJ third iHirfy-^Plaintiff, whether may pi\Hluce it 
in coni.<c i>j (rial — Refusal to take a ptuiicular Oiith, 
ffhrl nf - Proeeditrc— Practice. 

•Vs a lull' ail documents that a plaintiff seeks to 
lely on shinild In.' produced at the opening of the 
^'|iI. But a doenmeut which is iu the pos>ession of 
u tbiid V aiiil i.!ilUd i"i jii Older to rebut R pita 


I 
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raised by the defendant may be produced in the 
course of the trial. 

A mere refusal on the pai't of a party to a suit to 
take a particular oatli is not a sutticient ground for 
deciding an issue against him. P. Gappa Mal r 
PiAKA Lal, 38 P. W. R. 1916 619 

0. VIII, li, 6— Equitable set^oj', u'belher can 
he plea^d^Suit for rent time-haired^Claiin for 
unliquidated damages^ v)hetker can he set up. 

The Code of Civil Procedure does not ju'cvont a 
defendant from claiming an equitable set-off in 
rospoct of unliquidated damages cluimable in con- 
nection with the transaction on which tlie suit is 
brought; but the plea is available only in respect of 
sums legally recoverable. 

Therefore, in a suit by the landlord for rent in 
respect of certain it is not open to the defend- 
ant to set up by way of equitable set-off an 
unliquidated claim for damages, which has become 
barred by limitation, arising from obstruction to 
quiet enjoyment in previous years. M. Vykavan 
C nEny n. Skluath Ueivasikamaxi Natakaja Desi- 
kar, 3 L. W. 24; 30 M. L. J. 59 80 


4, 0. XVII, Rr. 2, 3 —Non-appear- 
ance of parties at adjoui'Tied hearing ^Dismissal of 
suit — Restoration. 

Where a suit was adjourned for want of time and 
was subseiiuontly dismissed on the date of re-hearino* 
on account of the failure of the parties to attend” 
though their Pleaders were present; on an application 
by the plaintiff for the restoration of the suit: 

Heldy (l) that tho dismissal of the suit was not 
under Order XVII, rule 3, of the Civil Procedure 
Code, 1908, for no time M*as given to the plaintiff 
to do any of tho acts specified in the rule; 

(2) that there was a default of appearance bv the 
parties within the meaning of Order IX, rule 4, Civil 
ProcedurokCodc, 1908. M. Venkatappa Nava.mm 
Varu r. Paiu Ramakrisunappa 71 4 


0. IX, R. 13 975 

O.IX,R.13, 0. XLIII, R. I (d)~6W/. 

tioiHil order setting aside ex parte decree, whether 
appealable Onler not imposiiuj ang terms as to costs, 
■ whether ultra vires. 

An order which imposes a condition before setting 
aside an cx parte decree must be taken to be a 
conditional dismissal and as such covered bv Order 
XLllI, rule (l', clause (d), of the Code of Civil 
Procedure and is appealable. 

An order setting aside an cx parte decree uuder 
Order IX, rule 13, of the Civil Procedui’c Code, is 
not ulfia vires if it does not inipose any conditions 
as to costs. M. A enkataswami Naiuu c. Siianmuoam 
Pir.LAi 954 

0. XVII, H. 2 714 

U- XVII, Rr. 2, 3 — tSuit dismissed for dcjault 
— Decree drawn up — Appeal, maintainahility of. 

In disposing of a suit a Munsif passed tlie following 
order: “The plaintiff’s Pleader says that lie and his 
client would retire froui the case as the plaintiff 
lias no witness to-day, so the case is dismissed for 
default.” A decree was, however, drawiuip in the 
case: 


CIVIL PROCEDURE CODE-(1908)-contd. 

Held, that the order was an order under Order 
XVII, rule 2, and was not appealable. C. Nasarat 
Kuan v. Maxulla 


■0. XVII, R. 3 
0. XX, R. 12 


714, 766 
696 


(). XXI, R. 2—Decree~Paijment out of Court , 
not certified — Court, power of, to fake evidence as fo 
such paijm€nt$~-L,c€cution application, stafenienf as 
to payment in, if can he relied on— Practice. 

u on foot of a decree having been 

certilied and recorded” within the meaning* of Order 
XXI, rule 2, a Court is bound to assume that no sucli 
payments have been made and it is not entitled to 
go into evidence as to payments on an application 
for e.\ecution of the decree. 

In case of payments made on foot of a decree the 
practice in Allahabad is that M'hen payments arc 
made in Court or out of Court there is a record on the 
execution file showing tliat the payments liave been 

certified and recorded. A. Chhattak Sixuh r. Amir 
S iNoii, 14A. L. J. 132 596 

0. XXI, R. 10 ‘ 524 

0. XXI, R. 16 — Application for execution hy 
transferee of decree— Transferee, what mmf prove- 
Benamidar transferee, tvhefher entitled to execute. 
Where an alleged ti'unsfercc of a decree applies 
for execution under Onler XXI, rule 16, Ci\-{1 Pro- 
cedure Code, lie has first got to jirovc liis right 
under the transfer set up by him and it is only after 
he has done so that the question of adjustment of 
tho decree arises. 

An alleged transferee of a decree is not entitled 
to execute the decree when he is found to be only 
■!i6e«aMudurforthe judgment-debtor. M. Bavvaxa 
RaMAVVA f. XlDAMARTHt KkISIIXAMVBTUI, 3 L W 
IHf; 19 M. L. T. 124; (1916) M. W. N, 133 952 

O. XXI, K. 16, 0. XXII. R. 10, (). XXXIV. 

R. o— preliminary mortyage-decrec jor sale— Trans, 
feree, whether can apply for execution— Procedure. 
Where the transferee of a mortgage-decree for sale 
applied under Order XXI, rule 16, Civil Procedure 
Code, for execution and also prayed for the passing of 
a final decree and for sale: 

Held, (1) that inasmuch as only a jireiiminary dec- 
ree under Order XXXIV, rule 4, had been passed! there 
was no executable decree and the application for 
execution was premature; 

(2) that as tlicre was a prayer for passing a decree 
for sale, the aiiplicant must be directed to amend the 
petition as one falling uiidor Order XXII, rule 10, 
clause (1), and Order XXXIV, rule 5, of the Civil Vcv- 
eedurc Code. M. Kanmah Naidl- c. Chk.vgama 
Naidi- 981 

■ ' 0. XXI. R. 32 — Decree Ijranting pi'rmanent 

injunction— Power of Court to enforce uhedience by 
punishment— Dctenlion in prison after remorol of 
obstruction, whether latcfni. 

Order XXI, rule 32, of the Code of Civil Procedure, 
empowers a Court to secure the future euforeemeut 
of a decree granting a permanent injiiuction, hv the 
punishment of the person disobeying the deVi-ee, 
either by imprisonment nr atta'dimenr nf Id- pi'n. 
pert y. 
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Where in spit^^ of an injunction being passed against 
the members of a particular sect prohibiting them 
from interfering with the processions of a rival sect, the 
progress of - u 'h a procession was, on account of inter- 
ference by the first sect, delayed for three hours, after 
which it was allowed to proceed: 

Hc/d, that the subsequent withdrawal of obstruction 
did not repair the breach of the injunction, although 
it might amount to a purging of the contempt of 
Coui’t, and that tlie people causing the obstruction 
were liable to punishment. M Aiy»xa Ciiaruk r. 
Vathiab H*maxuja, 3 L. W. 161; 19 M. L. T. 13?; 
(1916) M.W.N. 147 698 

O.XXI, K. 30 46 

— 0, XXI, H. 35- Decive-holdcr put in posm- 

mn— Obstruction by third person on behalf of judy- 
ment -debtor— Second application for possession^ iche- 
ther stisfninahlc. 

A decree-holder is not entitled to tile a second 
application for possession under Order XX f, rule 35, of 
the Civil Procedure Code, after he has been put in 
])oss(’.‘<sion in acQordancc with an order passed on an 
application tiled nnrlertbe same Order and rule. M. 
TtlANMiAVAROVA MfPAl.V I'. Sl’HkAMANIA GlKUKKAL, 

29M. L. J.504 44 

0. XXI,U,54 276 

0. XXI, II. 59 — Cluiinant to attached property 


0. XXI.K. 63 


226 


— 0. XX), Hr. 66, 67, 90— Side in e.iecutiun of 

,1 derree—Irrpgnlaritij in prochimution, ivlicther 
enough for setting (ifide salc~~Applkanf, ivhat must 
prove. 

Tlio mere fact that, in a proc^lamation of sale by 
jjublic auction in execution of a decree, certain fields 
were Ijy mistake included in the lauds mentioned in 
tlie first of tlic four lots advertised for sale whereas 
they should have been entered in the second, is not 
of itself such an irregularity as to afford good ground 
for setting aside the sale. 

A judgment-debtor who staiuls by when an irregii- 
larity is committed within his knowledge and in his 
presence, cannot afterwards take advantage (jf that 
irregularity in support of his application lo set 
aside a Court auction sale. 

A per.son seeking to set aside a (.’unit uiiel ion sale 
(Ml the ground of an irregtilarity in (lie eundaet of die 
sale and of cotise(|uent loss to himself inn.-^i adduee 
direct evidence lo connect the irregularity with die 
loss .M. .SUAMiNATIlA XlWU r. S| \ AC I KIN •• T|| A 
CireiriAK 990 

0 X.\l, Ur. 67. 7** 990 


d XXI. Kr. , 1 , .St — .lacd'Oi.p,//, 

lioil—l'dilurr of pmri'd'r,- In — 

Itela'illinij pnirhnser, tvhfn liohli l',,r 
Ill ca<c of :i (h‘f;iuli ||„. 
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at an auction sale to deposit the purchase-uionoy, 
the pr«)perty must be re-sold forthwith. Fresh bills 
should be invited soon afterwards and no fresh procla- 
mation of sale is necessary. 

Where, therefore, a period of nearly six. months 
intervened between the default of the auction, 
purchaser and the final sale: 

Held, that the requirements of Order XXI, rule 84 
had not been complied with and the auction-pur- 
chaser could uot be called upon to pay the deficiency 
in price. P. Beli Ram v. 8 ohan .Sinqii, 45 P. W. R. 
1916 907 


0 XXI, K. 84 


907 


— 0. XXI, R. Execution sale, setting aside 
of, if permiss. ole without application, orator written 
—Civil procedure Code {Act XL V of lH:sZ), s. 310A. 

A sale in execution cannot be set aside under 
Order XXI, rule 89, of the Civil Procedure Code, 
l9U6, wicnuut au application (oral or written; within 
bO days. ivl. PorooRi’ Venkata XAHisiMiU r. 
JaVAXTI LAKSHMI iSAKASlHAM, d h. W 17-4 782 


mil adducing any evidence as to posscs-kon^Court, 
whether can decide on title. 

Where ia uu enquiry under Order XXJ, rule 59, of 
the Civil Procedure Code, a claimant to au attached 
property does not adduce any evidence as to posses- 
sion, the Court is justified in confining itself to the 
(juestion of title. M, Sevugan Chktti r. Runoam- 
.MAL 34 * 


0 XXI, U. 89— J/cre payment of money, if 

enough— Application to set aside sale, if to be in 
leritinj ^Amjn.hnjiit, wiisn allowed -Jdjvision — 
Amendment, 

Merc payment of money under Order XXI, rule 89 
of the Code ot Civil Procedure wuiiout an application 
to set aside the sale is not suiticient. 

Jt is not necessary that an application to set 
aside the sale snouia he in writuig. 

Where a petition is put in stating that the 
petitioner has paid the mouey into the treasury and 
the object of the petitioner is to have the sale set 
aside though the petition contains no formal prayev 
to tnuc effect, the Coui't can allow tlie petitioner to 
amend it by adding a formal prayer. 

But a nigii Co irt will not in tiio exercise of its 
i-evisional jiu-isdiction allow an unstamped momo- 
nuidum, hied under the Civil Rules of Practice to 
notify a payment, to be stumped us u petition and to 
Ijc amemled by containing n prayer to set aside the 
sale nmlcr Urtler XaI, rule »9, Civil Procedure 
Code, nearly 1 1 mouths after the aiiplication is bai’red. 
M. pAiur Vletil .'stETui V, Asibalath Vebtil 
KoL.VTuI'R -5 


0. XXI, K. 90 
0. XXI, Rr. UO, 103 

0. XXII, R. 4 
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■ 0. XXII, R. tj^Judyincnt, vi.Uidihj m', passed 

•ijter death of defendant— Joint tort-jeasors, survival 
of claim against one— Compensation, suit for, right 
'■f— Fatal Aveidents Act {Xill of looa}— Judgment 
and evidence in criminat trial, lehelhtr admissiole in 
civil suit— Admission lo rolivc Cflivei in criminal 
l‘'iof ivliefltcr admissilde — Evidence Act {I of CsVZ), 
17. 18, ’Jl, 33, 4i— hmthci joint 

o iiii dreeased, o helh.cr entitled fe— .Imminf (>/ com- 
pensa ion, hoa' cstnnalcd. 

Where a defendant dies after the hearing of the 
'^uii bm before ilie judgment is delivered, the 
decree passed by ilio Ctmrt 1ms the same force under 
Order A.\ll, rule 6 of tlie Civil Pi'oceduro Code, 
11*08. :i' if it liih been passed in bis life-time. 
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The liability of joint tort-feasors is joint and 
several and consequently on the death of one 
the cause of action survives against the other. 

A judgment of the Criminal Court is inadmissible 
as a piece of evidence in the civil proceedings and 
the facts alleged by the plaintiffs in the civil case 
should be proved independently of such judgment. 

The depositions of witnesses taken in the criminal 
trial are inadmissible in civil proceedings. 

Though an admission of guilt made by a defendant 
to a Police officer is not receivable in evidence as n 
confession as against him if he is on his trial as 
an accused person, yet it is acceptable in a civil 
suit as an admhmn under sections li, 18 and 21 of 
the Evidence Act. 

A brother of a murdered man is not a person 
entitled to claim compensation under the provisions 
of Act Xill of i85o and the mere fact that the two 
brothers were members of a joint Hindu family 
does not entitle him to claim compensation in respect 
of the death of his brother. 

In awai’ding compensation in a suit for corapeu- 
sation for causing the death of a person, the amount 
should be fixed considering the members of the 
family left by the deceased. P. Hishen Das v. Ram 
Labhata, 106*P. B i915 \k 


CIVIL PROCEDURE CODE-(1908)-contd. 

Where the intewsts of defendants-respondents 
are joint, and the decree cannot be rev^ersed witlioug 
the representative of the deceased respondent beint 
brought on the record, the whole appeal must abate. 
P. Inavat V . Ganga. 3 P. R. 1916 829 


0. XXIIf, R. 1 


402 


0. XXII, R. 10 


981 


0. XXII, R. 10, 0 XLIII, R. 1, CL. (0- 
lonhnmnce oj mit by plaintiff after devolution of 
interest No application^Appeul, maintainability of. 
A widow sued for recoveiy of possession of certain 
shares in a zenwiaari and thoreaft. r adopted a son to 
her late husband. But before the adoption a registered 
a^eemout was entered into between the widow and 
the natural father of the adopted son to the effect 
that during the life-time of the widow she would 
continue to bo in sole possession and enjoyment of 
the properties. Tlie defendant raised an objection to 
t ie mamtainabih.y of the suit by the widow as her in. 
lerest in her husband’s property devolved on the 
adopted son as soon as the adoption took place. The 
objection was overruled: 

Hrid, that the order was not'an order under Order 
XXII, r de 10 of the Civil Procedure Code, inasmuch 
as the plaintiff did not make any application for 
being allowed to continue the suit in consequence of 
any a^sigument, creation or devolution of interest 
in her favour and was, threrefore. not appealable 
under Order XLIII, rule 1, clause U) of the Civil Pro. 
cedure Code, 1908 C. Pbamotha Nath Roy r Dixo. 
MONI CiiODOHURAxr, 20 C. W. X. 552 


— 0. XXII, R, U~Ahotement of appeal— Death 

of one respondent-Failure to bring representative 
on lecord within time— Limitation Act {IX of 8), 

». ^—Sufficient cause Ignorance of Inu'— Appeal 
whether abates as a whole. ’ 

Ignomnce of the law of limitation is not a sufficient 
cause for failing to bring a representative of a 
deceased party on the record within time. 

In order to support his claim for an extension of the 
time allowed by law for bringing on the record the 
legal representative of his opponent, an appellant 
must prove that he did not become aware of his 
opponent’s death until such time as it was practically 
impossible for him to file an application wltliin the 
expiry of six months from the date of death. 


0. XXIII, R, 1, scope of— Suit struck off as 
settled at request of parties, effect of-Snit for re- 
demption— Mortgage sued on found to be invalid- 
rlaintiff, whether can full back on earlier mortgage — 
Amendment of plaint, when can be allowed. 

OrderXXIlI, rule 1, of the Civil Procedure Code 
allows a plaintiff unfettered liberty to withdraw 
his suit against all or any of the defendants, in 
other words, he can abandon the whole or any part 
of his claim against every defendant or against 
any one or more of the defendants. But such with- 
drawal or abandonment is done at the risk of his 
losing all right to litigate the subject-matter of 
the claim or claims so abandoned or withdrawn 
from the adjudication of the Court, unless lie gets 
the permission of the Court to re-litigate the same. 

Where both parties to a suit appear on the date 
fixed for the trial of the suit and at their request, 
the suit is struck off as settled, it cannot be said 
to be dismissed for default of appearance of both 
parties, the striking off amounting, in effect, to a 
withdrawal by the plaintiff. 

Where, therefore, in a suit for redemption of a 
certain kanm, the kanoin was found to be invalid 
and the plaintiff fell back upon an earlier mortgage 
in regard to which a previous suit had been brought 
but was subsequently withdrawn : 

Held, that, as tne suit for redemption of the old 
mortgage liad been withdrawn without liberty to 
bring a fresh suit, Order XXIU, rule 1, clause (3 

operated as a bar, and the plaintiff could not maintain 
his suit. 

By a manipulation of the form of rhe plaint in a 
subsequent suit in which the subject-matter and the 
relief claimed are substaiuially the same as those 
of a previous suit, a plaintiff cannot be allowed 
to get round tlie statutory provisions enacted by the 
Legislature for the protection of the defendant 
from repeated harassments in respect of the same 
subject-matter and relief. 

W here, therefore, a suit for redemption is with- 
drawn without liberty to bring a fresh suit, it is 
not open to the mortgagor to bring another .suit for 
the .same relief, even though the claim is based 
on his title as owner of the mortgaged properties 

But lie can be permitted to redeem a mortgage 
admitted by tlie defendant to be subsisting "aitd 
found to be binding on the plaintiff. 

It is discretionary with a Court to allow a 
plaintiff to amend his plaint and the discretion should 
be freely exercised unless the amendment would 
make the suit relate to a wholly different subject- 
matter. M. Paykat Manakkai/ r. TnEYYAXKARAX 
(lU16jM. W. N, 171 624 

0. XXIII, R. 1., Sen. II, PARA. 3 (2) -With- 
drawal of suit— Award, valid, effect of—Jansdic(ion 
of Courts. 

Where a suit is referred to arbitration and the 
award made and found to be valid, the Court has 
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uo jiirisdicttou to permit withdrawal of the snit 
with leave to file a fresh one. 0. Anour. Karim v. 
Muham-mad Husain, 2 0. L. J. 497 347 

■ ' ■ 0. XXV, R. I 786 

■ 0. XXXII, R. 3 (4) 380 

0. XXXII, R. 7 258 

— 0. XXXII, R. 7, Sell. IT, PARA. 1 — Agreement 

to iv/cr to arbitration on behalf of minor, when valid 
— Decree passed in accordance with aivard, scope of— 
Suit for partition — Consent decree passed on appeal 
by father of minor parties — Leave of Court not ob* 

• tained—Minor, whether entitled to avoid decree. 

The agreement to refer to arbitration contemplated 
in Schedule II, paragraph (1), of the Code of Civil 
Procedure, is an “agreement witlijreference to the 
suit” under Order XXXII, rule 7, and it is not validly 
entered into on behalf of a minor where the guardian 
of the minor purports to bind the minor without the 
leave of tlie Court expressly recorded and thus 
exceeds the authority given to him by the said rule. 

The principle of finality which attaches to a decree 
passed in accordance with an award given in arbitra* 
tion proceedings, does not affect matters which arc 
outside the arbitration proceedings. 

Where a minor seeks to avoid a decree he can 
avoid it only in foto,and not only in part. 

Where a Court simply records a compromise under 
Order XXXII, rule 7, Civil Procedure Code, and 
jiasses a decree in accordance therewith, this docs 
not amount to sanction. 

Pluintiffs, who were minors, were parties to a snit 
for partition brought by the 1st defendant. That 
suit was referred to arbitration and a decree was 
jiassed in accordance with the award. Plaintiffs’ 
father having appealed, the appeal was compromised 
and a decree was purported to be passed therein by 
consent of parties. Plaintiffs now sued to have the 
decree set aside as not binding on them: 

Held, that no leave of the Court having been 
obtained under Order XXXII, rule 7, of the Civil 
Procedure Code, the decree was not binding on the 
minor plaintiffs and they were entitled to avoid it. 
M. UAVt'l.l'Rf Vi.iAYA Ramavya i\ Havuli' Vknkata- 
SL UHA Kao, 30 M. L. J. 405 881 

0. XXXIl, Jl. 7, ScM. 11, 1 'ARAS. 15, Ifi— Ar6(. 
t ration— Award— Decree based on (iward— Appeal — 
Revision — Qrtnt nds^Jnrisdirtion. 

No ai^peal lies from a decree based on an award 
when the decree is in accordance with the award. 

An omission of sanction under Order XXXII, 
rule 7, Civil Procedure Code, lOOH, is no ground for 
revision. 

No revi.'^ion is maintainalile on the ground of 
objections as to tlx* conduct t»f the arbitrators. 

The revisiotial jurisdiction is exercised nnlv in 
1‘Xtraordinary case.s where no other remeilv is 
available to the aggrieved person. 1*. (ii TAU Kkatun 
i\ Chai ouki, 99 P. 11. 1915 250 

' 0. XXXII. Rr. 12, 13 — Decree (Kjalnst minor 

—Jadiiincnf-di’blur nttainimj majorittj before e.recniion 

- -Proceeilintis in erceiilion oijainstyaardian ad litem 
rnlidilii iif--Si(il to srf aside sale—Ijimitalion hY 
{IXofmH),Srh.l,Art.l2. 

Where a Court (al-^e.s proceedings wliolly withoiit 


CIVIL PROCEDURE CODE-(l908)-contd. 

jurisdiction a defendant, who is not before the 
Court, can treat them as a nullity and remain 
unaffected by them. 

In a snit to set aside a sale in execution of a 
decree brought after one year from the date of sale 
it appeared that the defendant Avas a minor at the 
date of the passing of the decree but had attained 
majority when proocedinga in execution were taken 
and notice of suoh proceedings was served not on 
him, but on the guardian ad litem: 

Held, (1) that the decree could not be treated 
as passed without jurisdiction and that the execution 
proceedings were not void but merely irregular; 

(2) that the suit to set aside the sale in execution 
not having been brought within one year from the 
date of the .sale was barred by Article 12 of the 
fir.st Schedule of the Limitation Act. M. Seshagiri 
Rao V . Tangaturi Jaqannadham, 19 M. L. T. 93 391 
0. XXXII, R. 13 391 


' 0, XXXiy, Rr. 4, 5 — Moiigage^deo'ee passed 

before the new Code— Final decree, whether necessai'y 
before execution — Application for execution within 
12 years of decree— Limitation Act (TX of 1908) 
Sek I, Art. 182. 

There is nothing in Order XXXIV, rules 4 ami 5 , 
of the Code of Civil Procedure which expressly says 
that mortgage decrees passed before the new 
Code came into operation mnet be reganled in the 
natm e of preliminary decrees and that, therefore, it 
would be necessary to have a final decree passed 
before there can be any further execution. 

A decree-holder in such a cose is, therefore, entitled 
to get an order absolute for sale Avithin a period of 12 
years from the date of the decree. 

Such a case is governed by Article 18S and 
not Article 181 of the Limitation Act. An 
application for execution made within 12 years 
from the date of decree and within three years 
from the date of the last application is not 
therefore, barred by limitation. W. Bat.aji Rao r 
Harirama Chetty 3P 

0. XXXn^ R. 5 39^ 98J 

U. XXXV nr, R. 5 (l)(b)— AZ/ocftwipHtbc/orc 
judgment— Seem if y for production cf property— 
Attaching creditor, whether acquires charge on monew 
deposited - Insolrencij of defendant— Claims o/Offi. 
rial Assignee. ' 

Per M'aflis, C. J.-Order XXXVllI, nile 5 (1) (6) 
of tlie Civil Procedure Code doe.s not give a plaintiff 
a charge on the money fumishedbva defendant as 
security for producing and placing' liis property at 
the disposal of a Court whenever required. 

Attiicliracnt of tlie property in default of such 
security being given does not confer title on tho 
attacliing creditor. 

Per Seshagiri Aiijar, /.—Tlie object of rule 5 
(1) {h)o( Order XXXVIll of the CiWI Procedure 
Code >s to give a control to the Court over the 

property ami not to give a preferential right to the 
plaintiff who moves the Court over others who 
have claims against the debtor. 

In <u-der that a creditor should obtain a 
^wem\ charge upon some specific part of the pro- 
perty under tlie writ of attachment, he niust 
(*b(ain some onler giving him special right to or 
cliarge on a specific part of the property.'’ 



Vol; XXXlli GENERAL INDEX. 1031 


CIVIL PUOCEDUUE C0DE-{1908)-coutd. 

The plaintiff* took out Bummons for attaohment 
before judgment of certain properties belonging 
to the defendant who deposited a certain sum of 
money into Court as seoui'ity in order to prevent 
the attachment. The defendant subsequently became 
insolvent and then the plaintiff claimed to withdraw 
the money: 

Held, that, as the money was merely paid as 
security for the production of the property and 
■ to render attachment unnecessary, the plaintiff did 
not acquire a charge on it and could not claim it 
in preference to the Official Assignee in whom the 
entire property of the defendant vested on his 
becoming an insolvent. M. Errikullappa Chetty 
V. Official Assignee, Madras 190 

——0. XLI 791 

' 0. XLI, R. 6, surety underSurety, if can he 

discharged on death of d€cree‘holder~^Secur{ty^Con‘ 
(inuing giiarantee-’Contract Act (IX 0/ 1872), s. 130. 
A surety under Order XLI, rule 6, of the Civil 
Procedure Code, 1908, must be taken to have accepted 
all natural risks and is not entitled to be discharged 
on the death of the decree-holder for w’hom he has 
stood surety pending appeal. 

Such a suretyship is not a continuing guarantee 
within the meaning of section 130 of the Contract 
Act. 

No arrangement between a decree-holder and his 
surety entered into after the execution of the 
security bond can have any effect on the absolute 
undertaking by the surety to be responsible for 
any mesne profits, that might be found due to the 
judgment-debtor, to the extent of the amount of the 
security on the reversal of the decree. C. Jagdamba 
Kumabi V. Nilkanth Narayan Singh 807 

0. XLI, R. 10 86 

— 0. XLI, R. 10, applicahility of, to appeal from 
ordet^in insolvency^Security for costs from appellant 
—Preiidency Totons Insolvency Act {HI of 1909). 
Order XLI, rule 10, of the Civil Procedure Code, 
1908, applies to an appeal from an order passed by a 
Judge of the High Court in its Insolvency Jurisdiction 
under Act III of 1909. C. In the matter of Gober. 
DHONE Seal, 20 C. W. N. 140; 23 C. L. J. 24; 43 C. 
240 3 

O.XLI, R. 10, 0. XXV, R. 1-Sec»n7y for 

costs of appeal, when to he demanded. 

There is no hard and fast rule that unless a plaint- 
iff-appellant has no interest in the litigation 
but is a mere puppet in the hands of others, there 
cannot be any order against him for security for 
costs. C. Chandra Kasta Ganguly r. Sarojini 
Debi 786 

———(). XLI, R. 19 — Appeal'-Date of hearing post- 
poned — Bate not communicated — Default — Dismissal 
of appeal — Restoration of appeal — Su^icient cause. 

An appeal set down for hearing was ordered to be 
put up for hearing on the following day, but there was 
nothing on the record to show that this order was 
communicated to any of the parties conceraed. The 
appeal was dismissed for default of appearance on 
the part of appellant: 

Held, that there was sufficient cause for the res- 
toration of the appeal. A. Baij Nath v. Wali Hasan 

936 


CIVIL PROCEDURE CODE-(1908)-contd. 

0. XLI, R. 22, CL. {4.)~'Appeal dismissed 

time-harred— Respondent, whether entitled to he heard 
on cross-ohjcctions. 

Per Abdur Rahim, J.,(Ayling, J., duhitanfc.)—A 
respondent filing u memorandum of objections 
Avithin time is entitled to be lieard on it 
even if the appeal in which it was filed is dis- 
missed as being presented out of time. 

An appeal thus dismissed should be treated as one 
dismissed upon hearing for the purpose of hearing 
tho memorandum of objections, though it does not 
come exactly within the scope of clause (4) of rule 
22 of Order XLI. M. Devibhashyam Venkanna i\ 
Peddinti Venkatar.amaxayya. 3 L. W. 109; 19 M. L. 
T. 86 579 

O.XLI, R. 23, 0. VI, Rr. 17, iS-Plaint, 

amendment of, in appenl-^Remnnd -- Appellate Coiai, 
power of. 

There are other provisions for remand under the 
Civil Procedure Code, 1908, than given under Order 
XLI, rule 23. 

When a plaint is amended in appeal under Order 
VI, rules 17, 18 and a defendant desires to traverse 
the facts stated in the amendment, the Appellate 
Court has power to remand the ease. C. Manmatha 
Nath Bose v. Kri.shna Pramada Dasi 906 

— ■ ■ 0. XLI, Rr. 23, 25 — Remand — Remanding 

Court, whether can re-consider decisions on tssues 
decided on occasion of remand—Prelhninary decree, 
when decisions on certain issues^Test — Interlocutory 
orders, effect of. 

A suit for ejectment was dismissed by the first 
Court after deciding the issues relating to the 
merits of the dispute between the parties but 
without deciding the issues relating to limitation 
and misjoinder. The lower Appellate Court decided 
the issues relating to the merits and remanded the 
suit to the first Court to dispose of it after 
the trial of the issues relating to limitation and 
misjoinder and according to its findings on the issues 
relating to merits. On appeal to the Higli Court 
from tho order of remand it was held that the 
lower Appellate Court ought only to liave sent the 
case back under rule 25 of Order XLI of tho 
Civil Procedure Code. Tlie officer of the Appellate 
Court was succeeded by another officer. On tiie 
record again coming uj) before tlie Appellate Court 
it refused to review tlio decision already arrived at 
on issues relating to merits: 

Held, that the lower Appellate Court was not wrong 
in treating the decision of his predecessor upon tho 
issues relating to merits in the suit as final and iu 
refusing to re-cousider those issues upon the evidence 
for the purpose of arriving at an indejiprident 
determination in regard to them. 

Held, {HulUch, J., duhitantc) that tiie order of 
remand of the lower Appellate Court was not 
merely interlocutory but was a formal e.vpression of 
an adjudication and as such amounted to a prelimi- 
nai*y decree, and no appeal having been preferred 
from that decree as such, it became final. 

Per Richardson, ./.—An opinion incidentally or pro- 
visionally expressed by an Appellate Court while 
reinandiug a case under Order .XLI, rule 25, is open 
to re-consideration by the same Court when the 
recoi*d again comes up to it after the reminid, 
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Int^rlooDtory orders may be, and often are, decretal 
and final in their character and, therefore, (subject 
to review by a superior Court in appropriate 
proceedings) binding as between the parties in subse* 
qnent stages of the sane litigation. 

One test for the purpose of determining whether 
an adjudication is or is not final and conclusive so 
far as it ^es, is whether it does or does not amount 
to a preliminary decree. 

Per Mullich, J . — As a matter of practice a Court 
will not and ought not to revise after remand 
interlocutoiy decisions which were made either by 
itself or by an officer of co*ordinate jurisdiction on 
the occasion of remand. 

WTien, however, the interlocutory decision amounts 
to a preliminary decree within the meaning of sec* 
tion 2 of the Civil Procedure Code the Court is in- 
competent to revise that decree till it is duly set 
aside or amended according to law. C. Hira Lal 
Pal V. Etbar Mandal, 20 C. W. N. 43 866 

0. XLI, R. 25 8 66 

0. XLI, Rr. 25, 2ft, 0. Xhll-Court of 

second appeal, issues remanded by, for recording evu 
dence and findings— Lo^oer Appellate Court, pou'er of, 
to delegate the function to Original Court. 

Judicial functions cannot be delegated without 
statutory authority. 

When issues are remanded by a Court of second 
appeal to the lower Appellate Court against whose 
decree an appeal has been preferred, the latter 
cannot delegate this function to the Original Court, 
but it has authority under rule 28, Order XLI, Civil 
Procedure Code, U08, to require evidence to be 
recorded by the Original Court and then itself 
record the findings on the issues remanded. S. 
Motisino i'. Sobhomal, 9 S. L. R. 148 634 

' 0. XLT, R. 27-~AppeUate Court — New evi- 
dence, admission of, legality of. 

Where a lower Appellate Court admitted a docu- 
ment in evidence without recording any reasons as 
required by Order XLI, rule 27, Cinl Procedure 
Code, and in the absence of an application for the 
admission of this evidence, and where no reasons 
were suggested in the Court of further appeal for 
the failure to produce the said document in the 
Court of first instance; 

Held, that the admission of the document in 
evidence was illegal. M. Kaki Mutyalu v. Kanigola 
Siva Raghavayva, 3 L. W. JC3 826 

— — 0. pJ, R. 2l~AppeUate Court, nhen can 
admit fresh evidence’ -'^Substantial cause," interpre- 
tation of-Necessity, proof oJ-Recitals in documents 
whether enough, ’ 

An Appellate Court lias no power to call for fresh 
evidence in cases where no evidence 1ms been 
adduced in the lower Court in respect of anv issue 
and where tliere is consequently no room for any 
doubt. It can do so only when, on examining the 
evidence as it stands, some inherent lacuna or defect 
becomes apparent. 

Where, tl.erefore, tl,e defendants adduced no 
ev.denee the oripnal Court and pave no e" 

planation tor llie omission to do so and in arpeal 
made no application for further evidence; * 

Held, that there leinR no evidence on record, the 


* tlM«- 

CIVIL PROCEDURE CODE-(I0O8)-conttl. 

lower Appellate Court could and shoulfi have ^ren 
judgment against the party on whom the onns lay- 
and that the provisions of Order XLI, rnle ^7, did 
not justify the Court in ordering fresh evidence to be 
recorded. 

Recitals in documents as to the existence of neces- 
sity are not by themselves evidence of necessity in 
the absence of any other evidence aliunde. 

Per Phillips, J . — In interpreting the words “for other 
substantial course” in Order XLI, rule 27, the facts 
of each case must be taken into account and an 
answer supplied accordingly subject to the principles 
governing the case. M. Marimdtho PitLAi v. Vblu 
PlLLAl 

“ '■ 0. XLI, R. 27 — Secondary eviderice of docu- 

ment given at inal Appellate Court, whether can 
admit document itself. 

Where a document material to the plaintiff’s case 
could not be found at the time of the trial and the 
plaintiff gave secondary evidence of its contents 
but produced it in the Appellate Court alleging 
that it had been found in the meantime: 

Held, that since the genuineness of the document 
was unimpeachable, the lower Appellate Court could 
admit it as it filled up a lacuna in the plaintiff’s 
case. M. Manchala Nabayana Mdbtht v. Pbnu- 

MEICHA VeNKATAPATIRAJG 7 JI 


0. XLI, R. 28 
0. XLI, R, 33 


634 

401 


0. XLI, R 33— Appeal by plaintifi against 

partial decree No appeal or cro8'‘-object{on by defend 

ant -Appellate Court, whether can dismiss suit en. 
tirely, 

^ Order XLI, rule 33, of the Civil Procedure Code 

is very widely expressed but it is not to be appUed 

so as to enable a party litigant to ignore the other 

provisions of the Code or the provisions of Statutes 

hke those which relate to limitation or payment of 
Court-fees. * 

Order XLI, rule 33, should be limited to those 
cases where as a result of the AppeUate Court’s 
interference with the decree in favour of the 
appellant, further interference is required in order 
to adjust the rights of the parties in accordance with 
justice, equity and good conscience. 

In a suit for arrears of rent the plaintiffs claimed 
lent at the rate of Rs. 34.6.0ayear. The defend- 
ants admitted that rent was payable at the rate 

'’n ^' i ^ i^-"*** instance 

allowed tlie claim at the rate of Rs. 24 a year 

llie i>laintiffs appealed against this decree. The 

defendants did not prefer au appeal, nor did they 

hlo a cross-objection. The lower Appellate Court 
dismissed the entire suit; 

■ tin-; lower Appellate Court was not 

orthttla'intr""-^ 

_ Held, further, that tlio judicial discretion vested 
m tlie Court of Appeal below was not properly 
e-vereised. C. Abjal Ma,um r. Ixtu Bepari ^ C 
L. J. 394: 20 C. W. N. 542 ’ 

— ™ 0. XLI. R. ,33-Appel/(i/c (^eurt, power of— 
Suit aganisl two defendants-Decree prayed for 
ogainrt both or eilber of thcm-Decree agaiij one- 
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Appeal-No appeal by plaintiff -Appellate Court, 
poiver ofj to decree against other defe)idant. 

In a suit against two defendants for contribution for 
arrears of rent realized from the plaintiff, the plaintitf 
prayed that a decree may be passed against both 
the defendants or against either of them who may 
be found to bo the true owner. The hrst Court 
passed the decree against one defendant, who filed 
an appeal. The lower Appellate Court found that 
it was the other defendant against whom the 
decree ought to have been passed and as the plaint- 
iff had not appealed, dismissed the suit; 

Held, that under the circumstances the lower 
Appellate Court should have passed a decree against 
the other defendant and not dismissed the suit entirely. 
0. Ananga Mohun V , Bejov Chandra, 22 C. L J 
391 491' 

- ' "‘O, XLI, R. 33, applicahility of— Suit partly 
decreed-Appeal by defendant— No appeal or crotv. 
objection by plaintiff — Leave to withdraw from suit, 
if allowable. 

Order XLI, rule 33, must be cautiously applied 
and should not be permitted to be invoked in favour 
of a litigant so as to enable him to evade the pro- 
visions of other Statutes, e. g., the Limitation Act 
and the Court Pees Act. 

A suit for recovery of possession of land on 
declaration of title was decreed in part. The defend- 
ants appealed against the decree in so far as it 
was adverse to them. The plaintiff neither preferred 
a cross-appeal nor presented a memorandum of 
cross-objections. On the appeal coming up for hearing 
a local investigation was ordered. After the investi! 

gation the appeal came up for final disposal. After 
the arguments on behalf of the appellants had been 
concluded and while the arguments on behalf of the 
plaintiff-respoudent were in progress, an application 
was made on behalf of the plaintiff to withdraw from 
the suit with liberty to bring a fresh suit up -n the 

same cause of action: 

Held^ that leave under Order XLI, rule 33, or the 
Civil Procedure Code, 1908, ought to be granted 
with respect to that portion of ihe plaintiff’s claim 
which had not been decided adversely to him in 
asmuch as the plaintiff did not ask for a i 4 lief 
which had been denied to him by the Court below 
but he merely sought to be relieved from the position 
of embarrassment in whicli he had been placed bv 
the decree of the primary Court. 

06iferchcta»n.-\Vhereaplaintiffhasobtamedadecrce 

for a portion of lus claim and has appealed for 
rohef m respect of the remainder, the defendant who 
has not taken the statutory steps to assail the decree 
m so far as it is adverse to him, should not be 
a lowed to contend that not only the appeal bv the 
plaintiff but the entire suit should be dismissed. C 
Akimannessa Bibi V . Bepin Behari Mittfi x-a (' r 

J. 397; 20 C. W. N. 544 ' 499 


CIVIL PROCEDURE CODE-(1908)-concld. 

on the ground of discovery of fresh evidence the 
appUean must satisfy tne Court that after everdl" 
of due diligence ho was not able to prodnee that 
piece of evidence at the trial of his case^ A Pa? u 
r. Mathuka Pekshaad. U A. L. J, 20i 6^2 

O.XLVII,R,(|) 

2 “Judge who passed the dec 

ue , meaning of— Review— Jun.tdiction, 

_ Ihe expression “the Judge who passed the deereo” 
mnile . of Order XL VIZ of the Ciidi ProoelVe S 

'“s decided tlie case and 
not .he Judge who has merely signed a decree after 
satisfying himself that it has been drawn iin 

by' h™ 

Tlioreforo, a Judge who merelv n 

which was in accordance with a judgm°ent passed^Tv 
ns _ predecessor, has no jurisdiction to rS the 
deciee and the fact that a review was granted bv his 
predecessor wbicli was set aside by tlfe High 

ou the ^ound that no notice was sent to fhe othoi* 
party, does not validate his order. C. Tamijud,,, 
bHEiKii V . Satya ShAaNker Ghosae, 20 C. W. k. 391 

No appeal lies under Order XLVII, rule 7 of fho 
Civil Procedure Code against an order <^rantino- 
application for review for “other sutficiVn^^ ° 

within the meaning of rule 1 ^ 

^ Such an order cannoc be interfered with in rr. ■ 
Sion especially as there is a right of appe!? from the 
bnal decree. P. BAsiirsHAK^ NAniTKlrsHA: 


■0. XLII 

■0. XLIII, R. 1 , CL. (0 
■0 XLIII, R. I (d) 
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858 

984 


I— Review -Discovery of fresh 
evidence ^Dxe diligen:e at original trial, u ressifii of 
prohj of. '' ■ ’ 

in making an application for review of a judgment 


860 

SCH. II, PARA. 1 ggj 

SCH. II, PARA. 3 (2) 34^ 

Sch.1I,para.I5 ,6, 250 

15 — setting aside o/'— 
Date for making of award not jUed by order of 

effect oj - Material irregularity Opinion, mere In 
supported by reasons -Decision, insiifjiaent . 

A Court set aside an award on the oToiinfl iLo;- 
no date had been fixed by the order nf 
or the making „f the awafd and Uiit "e™?? 

Its filing was given to the plaintiff An nUta I- ^ 

sri:' 

A nieie expression of opinion one wav or the othn 
as i-egards any point, without any reasons bein^ ^ I’ 
forth 111 support of that opinion cannot Ko ^ ® i J 

as a sutiicient decision of that point 
Karim r. AIuhammad Hl-sain, 2 0. L. J 49 ^^' ‘^ ^45 

-bCH. II, para. 16 250 

CLOG ONKQUrTVOFRKnE,UPTION. 5ec Mor. 

COlIPANV--Z)frcctur, duty of-Personal interest- 

»« rt. 1 ... . 
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COMPANY— conoid, 

himself in a situation in which his interest conflicts 
with his duty and he must not make profit by a 

A Director of a Company cannot, as a rnlo, enter 
into a contract with the Company for profit to himself 
as the Directors of a Company are agents of the Com- 
pany and trustees for the share-holders of the powers 

committed to them. ^^ 1 . 11 . * 1 . 

T j > ab ides of an association provided that the 

Company shall only be bound if two of the Directors 

exercise authority, consider its interests and act on 

its behalf At a meeting in which only two Directors 

were present, one of the Directors present was 

appointed as Managing Director and co-editor of the 

paper run by the Company: 

Bold that the appointment was not made with 
the authority of the Company and was invalid, inis- 
much as there was, in law and in fact, only one Director 
actin<' on behalf of the Company, the other being 
incaplcitated by hia interest from aeting m the 
narticular matters that were discussed. M. Kama. 
swAMi IVER Madras Times Printing and Publish. 
INC. Co, Ltd., 38 M. 991 359 

COMPANIES ACT {VI ov 1832), S. 68-‘Oi/icm 0 / 
ihe Coinpcimj,' meaning of— Charge in favour ^offi- 
cers legality of— Floating security, nature of— Deben- 
ture-deed— Provision allowing Company to carry on 
business till happening of certain event-BuMness, if 
automatically determines on happening of the event. 

A charge created by the Directors of a 
Company on its assets when the Company is still a 
eoini concern is not illegal; but a charge created in 
favour of its own officers is void when not registered 
under section 6S of the Indian Companies Act. 

A person who ceases to hold any office at the time 
of crUtion of a charge is not “an officer of the Com. 
pany” within the meaning of section 6S of the Indian 
Conipauies Act and a charge created in liis favour is 

nob illegal. . ' 

When a deed of debenture, after charging all the 

assets of the Company by way of a floating charge, 

provides that notwithstanding such charge the 

Company should have power to carry on business and 

deal with the assets until the happening of a certain 

event, the right to carry on the business is not 

determined automatically by the happening of the 

event indicated but continues until the debenture- 

holder interveues to show his desire that it should 

C6&S0 

It is of the essence of a floating security that it 
should remain dormant until the undertaking charged 
ceases t.) he a g)ing concern or until the person in 
who.se favour the charge is creat 'd intervenes. M. 
BaLASL'IIKAIIMANIA IveR L'. KANDASAMI I’lI.LAI 91 

COMPANlE.-l ACT (VII o;-- 1913), S. Ibd— Creditors, 
nreting of, after Bink stopp-'d pigni mt— Agreement 
by myoritij of creditors to re-open awl cnminct 
Bank's business, effect of. 

At a meeting, held under the provisions of 
section 153 of Act VII of 1913, of the creditors of n 
Hank wliich liad stopped iiayment, a majority in 
number, representing three-fourths in value of tlie 
creditors present in person or by I'ro.xy, agreed to 
a scheme fonts re-openiiig and the conduct of its 
bu.siness. The arrangement having been sanotion'il 
IjV ibe High Court came into force accordingly. 


COMPANIES ACT— (1913)-conold. 

One of the creditors had, between the date when 
the creditors voted upon the proposal and the date 
when the High Court sanctioned the arrangement, 
obtained a decree in respect of his debt: 

Held, that the agreement was binding on him and 
that such an agreement when sanctioned took effect 
from the date when it was arrived at, and not merely 
from the date of sanction. 0. Baghdbar Dayal v. 
Bank oe Upper India, Ltd., 18 0. 0. 276 451 

COMPENSATION. See Fatal Accidents Act; Suit. 

——Deficiency in property to bo purchased— 
Equity, principle of 47 

Express and implied contract 511 

COMPROMISE— Contract entered into by a person 
accused of a compoundable and a non-componndable 
offence, for compounding the compoundable offence, 
validity of 227 

■—Deed, construction of 468 

4 

• Instalments— Decree— Default in payment of 
instalments— Decree-holder, remedy of— Execution of 
decree. 

A compromise arrived at in a snit for partition 
provided that the amount due under the compro. 
mise decree should be paid by instalments bat made 
no mention as to what would happen on default 
being made: 

Held, that on default being made the decree, 
holder's remedy was not to bring a separate suit bat 
to recover the amount decreed by exeenting the 
decree for each instalment falling dne. A. Mustapa 
Begam c. Siraj-ui.-nissa 693 

DECREE— Stipulation to pay whole amount 
on default of payment of any instalment —Interest, 

excessive, provision for— Penalty 697 

CONFESSION, retracted, disagreeing with other 
evidence in case, effect of 321 

CONFESSION TO POLICE. See Evidence Act, s. 27. 

CONSIDERATION, See Contract Act, s. 2 (d). 
(liET; Hindu Law; Mortgage, 


■ ■Endorsement on promissory note— Presomp. 
tion 233 


Pro-note — Burden of proof 


CONSTRUCTION. See Malabar Law; Will, 

OF DEED. See Deed, 

OF DOCUMENT 

Intention of parties 


— Knhu/ifi/ 


209, 337.717 
582 
710 


' ■ ‘“Pleading -Plaintiffs, posiVion of— Mortgage— 
£ Covenant that mortgagor not to mleem previous mort- 
gage u'ithout paying snhseguent advances, if valid 
[ and enforceable — Charge— Mortgaged properly no# 
described in deed of furlher chaiye, effect of— Sub- 
seguent advances tacked on #0 precious moiigage — 
Clog or fetter on eguify of redemption. 

A plaintiff cannot, in second appeal, be permitted 
to resile from the position he took up in the 
plaint. 

The construction placed on one doonmont can. 
not be of any material help in construing another. 
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CONSTRUCTION OP DOCUMENT-concld. 

Where subsequent advances are charged on the 

property covered by a previous mortgage, a covenant 

that the mortgagor shall not be permitted to redeem 

the latter without paying the former, is valid and 
enforceable. 

If the mtention of parties to a transaction, as 
gathered from the document as a whole evidencing 
that transaction, is to create a charge, the mere 
fact that the mortgaged property is not described 
therein, because the money advanced is tacked on 
to a prenous mortgage, does not detract from the 
validity of that charge, 

Where certain deeds, styled as '^rehennama zar 

mazid, providedthat the property mortgaged by previ- 

ous deeds of mortgage and further charge should not 

be redeemed until the amounts due on the former 

deeds wore first paid, and that without paving 

up those amounts the mortgagors and their heirs 

should have no right to i-edeem the mortgacped 

property, but did not specifically describe in them 

the mortgaged property, although the context clearly 

showed that the amounts due on them wore tacked 

on to the previous deeds of mortgage and further 
charge: 

Held, that the said deeds created a charge on 
the mortgaged property and could not bo treated 
as clogging or fettering the equity of redemption 

amd were valid and enforceable deeds. 0. Chauh^rja 

Bakhsh V. Ram Harakh, 2 0 . L. J. 601 740 

^^^^"^^origage—Surroundiny circumstances, 
Ihe mere fact of the conditions on which a 
mortgage can be redeemed being onerous is 
not sufficient to justify a Court in comino'to the 
conclusion that the transaction which purports 
to be a mortgage is a sale. A Court has to look to the 

surrounding circumstances as well. A. Mohammap 

Qasim r. .Sheo Ling Swami Janoam 1 P 2 

OF PENAL PROVISIONS 5 12 
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CONTRACT-concld. 

collaterally to ;t in which case the remedy is reels 

men, or a claim for damages for deceit where them 
has been fraud, or for breach of a collateral contraet 
if there hivs been such a contract. P. C. lifrnKRroRn 
V. Actox-Auams, 84 1 . J. P. c. 238 "►•'“'ORo 

Vendor and purchaser- Specific perform 

1 uncertaiii-OontracM; 

concluded before stipulated writing - 1 ;“ ; 

money payment of, wl, ether coucliisive evidencr, f 
completion of Contract-Purchaser, ri-ht of ! 
vacant possession ® , 


—Vendor and purchaser-, Suit for specific per- 

49 

CONTRACT ACT (IX ov 1872), S 2 {d)~r : 

>llu,n-Ab.,lentlo» f,.,n 

(her sufficient coymderation. ^ 

abrr uL‘ taktf 

estate which is likely to come into the"liandrof the 

former 0.1 a future date, that is sufficient censide 

ation for a promise to pay a debt due to tiL hn 
under section 2 (AJ of tl,e Contract Act M L Jl 
man-ax Chkttiak r. Bommachi Naickck *' ^ 415 

— 2 (d), 68— Necessity— Money reoiiirm? 

— = ■' S 


nf c Pttrehase, validitjj 

of-Suit by minor tnainfainability o/~Sa/eo/mino/s 

iy guard, an, if vaU-Benefit or nLl^,y 

* • 

If there is only an agreement on the part of a 
miijor to buy ami on the part of a major to sell Id 
nothing more, and the former afterwanis refuses to 
perform liis part of the contract, the latter we u 
not be able to held him liable under the contract‘d 
because a minor is not, under the Indian 

Act competent to make a contract; but where In 

addition to tlie agreement the minor bus paid the 

price and has obtained a transfer of the pronpi-tv 

— Money advanced as partial guarantee for is not void, as it w.as tJie act of tlfj 

performance of contract, if can be recovered 205 co trac ^'ompetont not only to 

contract but also to make a transfer to any one 

A sale of a minor's property by liis de /oc/o guardian 
Vendor ami puixhaser-SpeciJic performance L B 

t.ern..u.. Maung Ai-.nc Avux r. Maunu Gvi 


•OF STATUTE 


5, 158 


CONTRACT. See Lkasr; Sale-ored; Vendor and 
Purchaser. 


of 


, part of, unenforceable— Contract, validity 

486 


-Court of Equity-Pnnciph-Defioiency in property 
to bo purchased— Compensation. 

In exercising its jurisdiction over specific perform- 
ance a Court of Eijuity looks at the substance and 
not merely at the letterofthe contract 
If a vendor sues, and is in a position to convey 
substantially wliat the purchaser has contracted to 
get, the Court will decree specific performance witli 
compensation for any small and immaterial deficiency 
provided that the vendor lias not, by misrepresei.ti- 
tion or otherwise, disentitled himself to his remedy. 

If the purchaser is suing, he may elect subject to 
conditions of hardship to take all that he can get 
and to have a proportionate abatement from th^ 
parchase-money. This right applies only to a d-6ci- 
ency m the subject-matter described in the contract 
but not to a claim to mako good representation abo it 
tliat subject-matter made not in the ooutract, but 


S. 23 pjg 

23 — Pah/fc policy—Compromise— Contract 

entered info by a person accused of n compoundable 
and a non.compoundahle offence, for co,ni>ounding 
f ie componndahle offence, vnliditu of-Penaf Pn.l 

UrtXLVofmQ),ss.Hlm. ^ 

him of offences under sections 147 nnd 325 Penal 

Code, the Magistrate after perusing tJie coinpJaiut 

and examining the complainant issued summons 

only under section 325 and the accused, M-ith th^ 

permission of tlie Magistrate, compounded tlie 

case by entering into a contract in fav'our of the 
complainant; ^ 

Held, tliat in flio absence of anytliing to sliow 
that there was any truth whatsoever in the allec^a. 
tious as to the offence under section 147 or that 


INDLUr CASES. 


[1916 


« ^ • 
r 
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CONTEACT ACT— contd. 

there ^*as any appreheosion in the mind of the 
accQsed that he would be oonvioted under that 
section, the contj act was not void as being opposed 
to public policy. C. Mohausiad Ishail v. Sahad Ali 
Bhuyan 227 

S. 24 913 


SS. 37, 38 {li)— Delivery of goods^Tendor, 

tJiify of^Vendee, right of, to refuse to accept, after 
drawing samples, 

A vendor is (apart from special contract) under no 
obligation to see that the purchaser takes delivery 
within time; all that he has to do is to offer delivery 
within time and give all customary assistance to the 
purchaser in taking delivery. 

Where it is necessary for the vendee before 
accepting delivery to take samples and analyse the 
same, to satisfy himself that the goods tendered are 
according to the contract, the vendor should tender 
rniods for delivery sometime before the date specified 
Fn the contract, so as to give the vendee reasonable 
opportunity for doing these acts. 

A vendee after accepting the tender of goods for 


delivery and drawing samples cannot refuse to 
accept delivery on the ground that the goods w'ero 
not tendered for doliveiy in time. S. Firm of Hut- 
Tosji Bi-RJORJi r. Firm of MuTt'M.u, Biiagchand, 9 

S.L. B. 160 720 


S. 38 
S. 38 (3) 
S 4') 


861 

720 

173 


g 17 _ Cotton Trade Association 

Rules, rr. 15, l7 — I'mdor to tender goods hejore sped- 

fipd time— Giving Railway receipt, e^ect of. 

Under a contract governed by the Hnles of the 
Bombay Cotton Trade Association the vendor is 
lioiind to tender a delivery order backed by the goods 
before 1 r. M. of due date. 

The pmcticc of giving Railway receipts instead of 
delivery orders is adopted merely in order to secure 
the advance payment of 90 per cent, of Mie price, 
and is not understood in tlio trade to absolve the 
vendor from any of Ins obligations as laid down in 
rules 15 and 17. 

The framers of the rule 17 meant tlic word 
“tender” to have its full legal connotation. 

Wh re the vendor has not tendered the goods 
before the specified time, ho fails, under section 47 
of the Conti-act Act, to perform Ids part of the 
contract and thus precludes himself from 
approaching the Court us a plaintiff in a suit for 
damages on the contract. B. MrKAxrH.\M‘ r. Niuai.. 

(■ii.\Ni>, 18 Bom. L. K. 98 948 


S. 55 —Cont raci —SiH'cific ix'iforinuiicc—Time 

us essence of contract E.rpress stipulation or nature 
oj property or clrcumsfanres, rjjcet of — Jurisdiction — 
Equity Infentii'n— Requisitions as to title, wh''n 
ralid. 

Under section 55 of the Contmet Act, whicli lavs 
down the same principle as ohtaitis under the law of 
Knglaiul a Court of Equity will relieve against and 
enforce .spi'citiejK’rfonnance, notwitlistundiog a fail lire 
to keep till' ilates assiirned by a contract, either for 
completion or for the steps towards completion, if 
it can do justice hetwcou the parties, and if there 


CONTRACT ACT—oontd. 

is nothing in the express stipulations between the 
parties, the nature of the property or the suiround* 
iag oirenmstances, whieh would make it inequitable 
to interfere with and modify the legal right. But 
the special jurisdiction of equity to disregard the 
letter of the contract in ascertaining what the parties 
to the contract aro to be taken as having really and 
in substance intended as regards the time of its per- 
formance, may be excluded by any plainly expressed 
stipulation; and to bavo this effect the language of 
the stipulation must show that the intention was to 
make the rights of the parties depend on the obser* 
vanoe of the time limits prescribed in a fashion which 
is unmistakable. The language will have this 
effect if it plainly excludes the notion that these 
time limits were of merely secondary importance 
in the bargain, and that to disregard them would be 
to disregard nothing that lay at its foundation, 
Prima facie equity treats the importance of such 
time limits as being subordinate to the main 
purpose of tiie parties, and it will enjoin specific 
performance notwithstanding that from tho point 
of view of a Hourt of Law the contract has not been 
literally performed by the plaintiff as regards the 
time limit specified. 

Equity will not assist where there has been undue 
delay on the part of one party to the contract, and 
the other has given him reasonable notice that he 
must complete within a defin*te time. Nor will it 
exercise its jurisdiction when tho character of tho 
property or other circumstances would render such 
exercise likely to result in injustice. In such cases, 
the ciroiimstaucos tliemselves, apart from any 
question of expressed intention, exclude the juris- 
diction 

Equity will infer an intention that time should 
be of thf> essence from what has passed between the 
parlies prior to the signing of the contract. 

R ngi'ced in writing by a document to fell his 
lease-hold intere.st in a certain property to B, B paid 
a certain ninonnt as a deposit or earnest agreeing to 
complete tho purchase in two montlis or forfeit 
the earnest money In investigating tho title B 
made certain requisitions some two months after the 
date of tho contract. R did not comply with these 
requisitions and gave notice to B tliat the contiact to 
sell was at an end and the earnest money forfeited, on 
the ground that B liad failed to complete his purchase 
within the date fixed: 

Held, that tho case was governed by section 55 of 
the Contract Act, 1872, and that there was nothing 
in the language of the contract or in the subject- 
matter to displace the presumption that for the 
purposes (*f specific performance time was not of the 
essence of the bargain. 

Held, furtlier, that the requisitions were legitimately 
made. V. C. Jamshed Khodaram Irani v. Bphjorji 
Diiunjibiui, 3(» M. L. J. 1S8; 3 L W. 239; J9 M. L T 
184;I4A. L.J 225; (1916) M. W. N. 229; JSBom L 
R. Id.': 23 C L. J. 358; kO C. W. N 744 246 

S. 65— Confrncf of sale — rcndor./unnfic — Pur- 

chaser, right of, to retund of consideration 

paid— Specific Relief Act \1 of \ST^}, s$. b8, 41, np- 

phcability of— Equitaldc relief 

A poisini who by payment of consideration mosey 
enrcriMl iiuo an unenforceable eoniruct forthe pnr- 
chase of pi-operty with another who was of unsound 
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a lefund of the money paid, either under tho 
1 ot section 

Of equity. 0 . Dooutoddin c. Dhanikam Cuhuiu 

80d 

S. 69-“Pmott 6oa»d to pay," meaning of- 

Pemn inlemted m payment," meaning of~Rent 
a first charge— Purchaser of tenure, liability nf, to nail 
arrears of rent accruing bejore purchase-cLitribu. 
tioHf suit for. 

One who is not peraoually liable to pay but to 
uhoso laud liability is attaehed, is a pei-sou “bound 

Coutoct Acf " meaning of section 69 ot the 

A peraon whose laud would have beeu sold bad be 
not made a Payment, is “interested in the payment 

CoSrartArt meaning of section 09 of the 

Kent is, by operation of law, tbe Hrst charge on a 
tenure and the person who purchas s the same at an 

c. vecutiou-sale must, iii the absence of anytbiii^ to 
denote the contrary, bo taken to puicliase it ebar" ed 
with the rent due at the time of its p.trcbasc all 
thoie being no privity between him and the jud-ment- 
debtor he cannot recover from the latter the monev 
winch he m obliged to pay for the rent so due. 

Theplamtiff and the defendant No, 1 were co-sbar,.,- 

o^utaluh The shai-eof tliedefendactNo I was uui-'* 

chased by the defendant No. 2 in e.cecution oj a iiion-’ 
^ge..'cci-ec. Prior to the purchase of the defeiidaut 
>10. 2, the laudlord had obtai.icd a decree for arrears 
of rent, and after the purchase by the defendant No 

d, put up the taluk to sale in execution of the rent 

decree The p amtiff deposited the entire amount d^ 

to the landlord and saved the taluk. He then bron-ht a 

““hJw Nos. I and 2- 

Held, that the plaintiff was entitled to a decree for 

contribution against the defendant No. 2, and the 
d endaiit No 2 could not raise the question of L' 
liability of the defendant No. 1 for nlaii.fiff’v • 
when the plaintiff did not insist npiu ld; I, “I 

ujjamst the defendant No. 1. 0. CHANhiMuiv. 2 
Bhagabjn Chandra Sen, 20 C. W. N. 125 200 

311)1 expi'ess contract between 4 

and B that ^ would deliver certain goods to C n 

IS not bound to compensate or pav to^ 4 thouHi ’ho 
makes use of those goods. ' “‘ou^ii lie 

Section 7u of the Contract Act applies only in 
the absence of an e.xpress contract L R 
Maistv t\ Mahomed Auzam ' ^ 
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S. I4r~ Compromise decree^Stipuiathn h ,xin 

Me amount on default of payment of any insfalJZt 
Inteiest, excessive, provision for—Pemltn 

An executing Court can go behind the terms of a 
compromise decree. 01 a 

A compromise decree provided that the defendant 
opay a less amount than originally claimed accordim-- 
to ceitaiu instalments stated therein and that iii 
efault of payment of any instaiment the whole 
amount do become payable at once togctlier with 
interest at the rate of 36 per cent, per annum: 

iuSu t^!f liability to pay the whole amount 
ID default of payment of any iustalmeiit wa. not a 
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Jim Whole 

Aci. n. 

-- S, 130 III 

CONTRACT OP SALE— Decree— Specific perform 
lice Deposit of money-Exteiision of time fix-d ^ 
Application after expiry of time, if allowable ‘ 509 

Dispossession of vendee— fr. 

jurehase-moncy, maintainabilUy of 

Art“i 13“’*' (IX of Sh 

536 

ctxxc D\ Appellate Court effect of n a 
C ourt, whether can extend timf 

Contract to sell land Praver fm- ... 
whuthei- ouu be included in suit' for 

formance --W-ndor's mortgagee whetlmr ^ ' 7' 
impleaded ^ ^ ’ "iiether can bo 

eo-mortgam.rfor what ‘hi has 

Under tlie Muhammadan Law if ti 1 
“ " I'O " as I, is dc facto -murdiai i .V." 

mr„or"‘am? T “I ‘i- 

binding oil the minor \ a’, '“ortguge is 

A. L. ill 8; ^8 ”92 iw." Am, .1 

— — 177 

COSTS— Discretion of Conn . 

««ing aJide 01 Pn^'Honut. order for, 

COL-HT FKE8 .VuT fVll oi lS7o), .S. G ^34 

7 (iV), ScH. I, Alcr. f I21 

CRIMINAL MISAPPROPRKTIoV— S.. 1.' r i c 

to [lay father’s debt-Debt ineunvfl lo- 
‘inn to uuother, if f 

CimilNAL PROCEDI KE CODE (ACT V or 1898), 

^ 670 

Magistrate to state reasons. ^ ^atyoj 

A Jlagistratc has uo uutiioriiy for issuing, ou the 


ms 


lltotAir OAStlS. 



CRIMINAL rROCEDURE CODE-contd. 

application of the complainant, a search warrant 
ordering the summary seizure of all the goods of a 
certain description in the possession of the accused. 

Where, therefore, in the course of a trial under sec* 
tions 482, 483 and 486 of the Penal Code, the Magis- 
trate issued, on the application of the complainant, 
a seai’oh warrant directing seizure of all articles 
bearing the complainant’s trade mark and remarked 
without giving reasons that the accused would not 
produce these things if he were required by sum* 

mons to do so : *i m • * * 

jield that inasmuch us the Mugistmte gave no 

reasons whatever for believing that the accused 

would not produce the articles in question if a 

sum'mons were issued to him for their production, the 

reouirements of sub-section (1), section 96, Criminal 

Procedure Code, were not complied with and the 

order of the Magistrate issuing the search wari-ant 

wns illegal and improper. P. Piyare Lal r. Thakar 

DAT ShIbm*, 12 p. w. R. 1916 Ce, 17 Ck. L. J. 60 

652 

^ SS. 107, \ U— Warrant of arrest issued under 
1 Accused, rights of Jurisdiction. 

A Magistrate lias no jurisdiction to refuse bail to 
a person arrested under section 114, Criminal Pro- 
cedure Code, against whom proceedings liave been 
taken under section 107 of the fame Code. S. lAlz 
Muhammad v. Emueror, 9 S. L. R. 158; 17 Cr. L. 77 

SS. 1U9, 118, 122— Sureties jitness of. 

In a bad livelihood case when several sureties 
are reiiuired it is not necessary tliat each one of 
them should live in the immediate neighbourhood* 
of the accused, C. Romesh Chandra v. Emperor, 17 

Ce. L. J. 9.5 *8^ 

y. ]{)QSi(rc(ij, fitness of— linmoveahle proper- 
ties, ifti) he considered— liclofionship of surety, rele- 
vancy of. , , , , 'll 

The sufficiency of u surety should be considered 

from a general view of his stability and the property 
whicli ho holds; it should not bo regarded simply 
from the point of view of the moveable property 

which he possesses. 

a bad livelihood case the question of 
relationsliip of the surety with the accused has some 
relevancy in considering the fitness of the surety. C. 
Nasukuddi Karikar y. Emperor, 17 Cu. L. J. 97 833 

S. 109— Swret/c^, fitness of^Snrefys iininovc- 

tiUe properties, ij to he taken into consideration. 

In deciding as to the stability of sureties for a 
jierson liound down under section 109, Criminal Pro- 
cedure Code, their immoveable properties should be 
taken into consideration. C. Pukna Chandra v. Em- 
peror, 17 Cr. 1. J. 91 683 

— S. 110 — '^Any person n itliin the local liinlls of 

his jurisdiction,’' mcaniny oj. 

The words “any person within the local limits of 
his jurisdiction” in section 110, Criminal IWcdure 
Code, apply also to a pers»)n umlergoing a sentence of 
imprisonment in a Jail witliin the local limits of 
tlie Magistrate’s jui’isdietinn. L. B. Emperor r. Ni;a 

Saini;, 17 Ck. L. J. 88 1'. B. 680 

SS. 110, 117 (-), 2oij—ifrfcn{lont in security 


' ' \ ^ 

prorrndiiiiis, irhcthcr eiitifird to re-call nitnesses tor 
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A person against whom proceedings under section 
no of the Criminal Procedure Code are taken, is 
not entitled to re-call witnesses, who have given 
evidence against him, for further cross-examination. 
P. Ahmad Bakhsh r. Emperor, 1 P. R. 1916 Ce.; 17 
Cr. L j. 84 676 

fi. IIO - Imprisonment for failure to furnish 

security— Accused, whether can he hound down on 
suspicion soon after release. 

An order under section 110 of the Criminal Pro- 
cedure Code cannot be made against an accused 
jicraon wlio has been imprisoned for failure to fur- 
nish security under that section, until he has had 
time after his release either to retidevc his cha- 
racter or to show that ho has no intention of doing 
so. U. B. Nga Po Hmi V. Emperor, U. B. R. 1915, 


II, 86; 17 Cr. L. J. 85 677 

S. 114 669 

S. 117 (2) 676 

SS. 118, 122 687 

S. 145 667 


S. 145 — Joint possession of property in dispute 

^Mayistratc, Jurisdiction of. 

Where both parties to a dispute relating to immove- 
able property are found to bo in joiut possession 
thereof, a Magistrate has no jurisdiction to issue an 
order under section 145 of the Code of CrimiuBl 
Procedure, prohibiting either the one party cr the 
other from disturbing the possession of the other till 
evicted in duo coarse of law. M. Yeekabuadra 
P lLLAI P. ShUNMUUAM PiLLAl, 17 Cr. L. J. 76 668 

— — SS. 195, 476— SaneftOH for prosecution— Ap- 
plication for sanction, if ncccssai'y— Deputy Commis- 
sioner, whether authorised to act under s. 476 — Pcrml 
Code (Act XLVoflStjOj, s. 182 — “Pu(7ic scrya^if,” 

meaning of. 

A sanction to prosecute given under section 195 
of the Criminal Procedure Code implies an applica- 
tion for sanction and not a mere general and vague 
order. 

A Deputy Commissioner passed an order dismiss- 
ing a complaint and saying that the accused was at 
liberty to prosecute the complainant if be so nisbed: 

Held, Umt this was not a sanction within the 
ineaiiing of section 195 of the Criminal Procedure 
Code. 

Section 476 of the Criminal Procedure Code, while 
it authorises the sending of a case for trial by a 
Civil, Criminal or Revenue Court of its own motion, 
gives no nutliority to a Deputy Gommissioucr. 

Tlio public servant referred to in section 182 
of tbc Indian Penal Code is the public servant to 
whom the inforinatiou is given and not the public 
servant whom it is sought to injure, and it is 
the former whose sanction is required by section 195 
(I) (fl) of the Criminal Procedure Code. U, B. Nua 
Kyaw Zax r. XoA Kyi Dan, U. B. K. 1915, II, 91; 17 
Ck L. j. 59 651 


— — SS. 195, 476, 489— Sa»k*6‘o»» to pju'wwte— 

Apptieation, if necessary— Duty of Court to c/ercise 
(Ive care— Notice to accused, whether wcessary— 
Order under s. 476 — Hlyh Court's power of interfer- 
■ — ('r'f." r. 'CcdU'C CtTlV ({r! r./lWS), .t. 115 , 
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CRIMINAL PROCEDURE CODE-contd. 

cannot interfere under section 439 of 
the Cnmina Procedure Code with the proceedings of 
a Cml Court taken under section 476 of the Code, as 
section ^9 must be read with section 436 and the 

power of revision is expressly confined to the records 
or inferior Criminal Courts. 

section 

476 of the Criminal Procedure Code can only be 
mterfered ,vith by a High Court iu the exercise 
f vil jurisdiction under the provisions of 
se^ion 116 of the Civil Procedure Code. 

The Code of Criminal Procedure does not coii- 
® 

teen made application for sanction has 

The authority given by seotion 195 ( 6 ) of the 
Criminal Procedure Code to a Court taking cogni. 

referred to m that section, when sanction is given in 
respect of it, does not relieve the Court of the 
necessity to exercise doe care and consideration be- 
lore it oniers a criminal prosecution. 

Sanction to prosecute may be granted without the 

by the absence 

Of such notice; but notice should ordinarily be issued 
and in a <ase of non-attendance, where a person may 

shffiS '•y i'l-es, or any othei 

issue H R*"v’ ‘ c “ ‘bat notice should 

jgTs San Chein r. So Okibam, U. B. E. 

jyio, II, 83; 17 Cr. L. J. 82 574 

— ~S. 195-5anc((OH to pmecute-ContraiUctory 
sMemenfs— Discretion, eaiercijfe of. 

sectinnTq^^'^p — ^''1‘ea made under 

section 195 Cnmmal Pracedure Code, must be care- 

the sanction is given. 

oK^ ‘^ is on behalf of an 

lispector of PoHce. 

state™! the contradictory 
Statements made by a person without giving him an 

opportunity to explain those contradictory state- 

A^ ^ &>ven with due consideration. 

A. IqBAL Husain v. Wilayat Husain, 17 Cu. L. J. 93 

S. 195 {'6j-Sancttoa to prosecute-Procedure, 

lu a proceeding under section 195 of the Crimi- 

a Court of Appeal proceeded to hold a very thorouWi 
and searching enquiry, in the course of which he 
examined on oath the person against whom the 
sanction was sought and recorded a quantity of 

other evidence, and having done this he rejected the 
application for sanction: 

ifeW, that the Sessions Judge was right in adoptin'^ 

e^eCI? VI;;? ^ 
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money to which the false entries or omissions 

If a person entrusts a sum of money to more 
than one person and those persons in collusion commit 
criminal breach of trust or dishonestly misappropriate 
he amount, all of them being accused of the same 

!arrB ' of transaction 

can be tiied jointly, and there is nothing in the 

language of section 222 of the Code of Criminal 

Piocediire which makes it compulsory that there 

should be a separate trial of each accused. 

Iho intention of the Legislature by enactin'^ 

section 222 of the Criminal Procedure Code is tim't 
where there is to be a trial for misappropriation of a 
gross sum, there should be only one trial for such an 

deWwtioiT™***^^^ covered by the 

Where, therefore, a person was tried and convicted 
for misappropriating certain sums of money durin- 
a cerUm penod and was again put on trial in respect 
of certain other sums of money alleged to have been 
misappropriated during the same period- 

w ? ’ Pi-evious* case should 

be taken to include all the Items misappropriated by 

the accused in tlie course of the same transaction 
during that period and that tlic subsequent trial was 

barred by section 403 of the Code. M. /arc Am 

DL’RAi Ayyar, 17 Cb. L. J. 30 58 


S. 234 

S. 237 — Clwrye — Procedure. 

i «« m 


168 


A necessary to make use of 

section 237 of the Criminal Procedure Code in 
Older to convict an accused person of an offence 

be ^ ‘/i charged, tiic Court should 

be pa ticularly careful to formulate to its own 

mind theeharge upon which, hud it been cluiv framed 
— 0 

Si>. 284, 326, 'i27--Ti ial by u.-^msois^Suin^ 
of assessors for pariicuUir datc-Sclccdoii on 

another date, leyahty of—Procedure-^Trial, (f valid. 

A person was summoned to serve as an assessoi' 

on the 14th of June 1915 in a particular case. He 

failed to appear m Court on tliat date but appeared 

on the 17th idem when anotlier trial had to com- 

meuce He was selected to act as one of the assessors 
m that tnal; 

Hrid, that ins selection was not improper and tlie 
tiial in M'liicli he took part was not invalid \ 
Chutta r. E.MPEROR, 17 Cr. L. J. 17 ' 1 45 


SS. 222, 234, 403— if(s«pprupn'af(o/i of money 
entrusted to more than one person— Joint trial, whe- 
ther legal Separate trials for misappropriating differ, 
en Items of money during the same period, ^vhether 
allowed - Construction of Statute. 

Where m a trial for criminal misappropriation, 
It appears that there are several false entries in the 
accounts, that is sufficiently good evidence to show 
that the ^used, who had the charge of the money 
aua kept the accuuuts, mi3a]jprupriatcd tlic sums of 


^ S. 297— Choree to Junj—Common objevf of 
not, omission to mention, whether vitiates trials 
Hiotimj— Unlawful assemblyS^enal Code {Act XLV 

0 / 1860), SS. 141, 147 — Evidence Act (/ of 1872* 
s. 114, ’ 

Iu his charge to the Jury a Judge shcaki draw 
the attention ot the Jury to tJie case set up by tlic 
defence and the non-production by the prosecution 
of witnesses who were present at the time of tiie 
alleged occurrence, pointing out to them that rlie 
non-production created a presumption under section 
114, Indian Evidence Act, which did not lieip the 
prosecution case. * 


INDIAN OA.SBS. 
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In cases of riot it is esseutially necessary for a 
Judge to mention, in his charge to the Jury, what 

an unlawful assembly is. ^ 

Where a Judjje in his charge to the Juiy said: The 
offences of rioting, culpable homicide, voluntainly 
causing grievous hurt and the provisions of sections 
34, 149, Indian Penal Code, are explained” and there 
was nothing to show that the Jury were told that 
a rioting can only take place when thero is an 
unlawful assembly consisting of at least five men 
with one of the common objects mentioned in section 
141, Indian Penal Code: 

Held, that the charge was most inadequate. 
Semhle.—ln cases of riot the omission to mention 
the common object in the charge-sheet does not 
necessarily vitiate the trial. 0. Abdul Sheikh u. 
Empebob, 17 Cb. L. J. 92 o84 

— SS. 297, 298, 2QQ— Charge to Jury— Trial of 
m'eral accused together— Omission to place defence 
evidence regarding each accused before Jiny, efect of 
— Misdirection. 

Sections 297 to 299 of the Code of Criminal Proce- 
dure make it imperative on a Sessions Judge to place 
in his summing up to the Jury the evidence both 
for prosecution and defence. 

A charge to the Jury, therefore, in the following 
words ‘‘as for the defence made by the other accused, 
the Vakils for the accused Imve not laid much em- 
phasis upon it; and so it is unnecessary to go into it. 
You liavc heard how, when I now asked them if tliey 
want mo to place the defence of the other accused 
before you, they said that the defence on the whole 
would rather be content with challenging the credi- 
bility of the prosecution evidence than to roly upon 
the evidence tiiey liave put in”, omitting to ])lace 
before the Jurv ‘tlie evidence regarding the ahbi 
set up by the’ defence wlicn the question turned 
entirely upon the identity of tlie accused, and to sum 
up separately tiic evidence against the accused when 
many persons are involved, is a clear misdirection 
likely to prejudice tlie accused at tlieir trial. The fact 
that the Vakils did not lay mucli emphasis upon the 
defence evidence is no reason why tlic Judge himself 
sliould nut place it Ixjforo the Jury. A convic- 
tion on sucit a charge is illegal and must be set aside. 
M. /n re Sanoan, 17 ('«■ L. J. 19 H7 

297, 299, ill. (a)— Trial by Jury— Judge's 

dnlg—Interiirctation of Stalafr—]Veiglit h be attach- 
ed to iltnsf rations — Penal Code f.Ict XL] of I860), 
s. 300, creep. ^^Kvidence Act (I of 1872), .v. 105. 


An omission on the part of a Judge to explain to 
the Jury the difference between murder and culpable 
liomicidc nut amounting to murder is not in every 
case a material misdirection. 

The statements of law in the illustrutiors used in 
an Act cantot be taken as laying do" n substantive 
law; tliev merely go to show the intention of the 
framers of the Aet and may be useful if correct. 

Tlie onlv express ])rovision as to the duty of a 
Judge in charging a Jury is that in section 297. It 
is not incumbent on a Judge to explain a part of 
the law to the Jury, which if tliey acted on they 
would have gone wrong. 

Before a Judge leaves a ease to tin* Jury for tind- 


iiig as to whether (he ueen'cl’" cii>e ernes within 


CRIMINAL PROOBDURB CODE— contd. 

one of the exceptions to section 300, Indian Penal 
Code, there must bo evidence, at least an allegation 
by the accused, on which they might reasonably and 
properly conclude the facts to be established. 

^ It is not the duty of a Judge to invent facts 
in the interest of accused persons. 

Per Twomey, J.- When the facts appearing in a 
case are consistent only with an intention to cause 
death or to cause bodily injury sufficient in the ordi. 
narj’ course of nature to cause death, the offence can 
only be murder and it would, in such a case, clearly 
be misleading to discuss culpable homicide done 
with any lesser criminal intention. 

In doubtful cases of murder a Judge is bound to 
explain the law as to the minor offence of culpable 
homicide not amounting to murder as well as the 
major offence of murder. 

Per Pflrie^f, J— A judicial decision must be taken 
as arrived at under the particular circumstances o! 
the case in which it vi as given and to govern an- 
other case only if its circumstances are similar, 

It is quite possible to explain fully and correctly 
wbatmurder is without stating what it is not. ACourt 
is bound to presume the absence of circumstances 
bringing the case within an exception unless and 
until the existence of these circumstances is proved or 
at least alleged. If there is material only for some 
of such circumstances but not others, it would not be 
right for a Judge to raise the applicability of 
the exception before the Jury as by so doing he 
might mislead them into contravening section 106 
of the Evidence Act. 

Per Ormond, J.- -The examination of an accused is 
to be taken as evidence in tl.e case. The facts, thew- 
fore, stated by an accused must be considered by 
the Jury in the same way as facts deposed to by tbo 
witnesses in the case, the Jury being at liberty to 
accept as true all or some only of the facts stated 
by the accused. But it is the duty of a Judge to 
explain to the Jmy not only the law applicable to 
the facts as deposed to by the witnesses in the case, 
but also the law which is applicable to the facts as 
stated by the accused. L. B. Nga Mya r. Empkroil 


8 Bur. L. T. 220; 17 Ck. L. J. 49 F. B. 641 

S3. 298, 299 I47 

S. 299iU. (a) M 

——SS. 326, 327 1 45 


■' SS. 350, 435, 439— De novo trial, if cancels 

charge previoudg framed— Order subsequently passed 
in favour of accused, whether amounts to discharge 
or acquittal— Revision against acquittal by private 
party, whether competent. 

A de novo trial held under section 350, Criminal 
Procedure Code, does not imply the cancellation of 
a charge piTviously framed against the accused 
and consequently an older subsequently passed 
letting off the accused is one of acquittal and not 
of discharge. 

Though the High Court has power to interfere 
on revision with nii order of acquittal at . the 
instance of a private jiai-ty, that power is only 
exercised when the order has resulted in grave 
injustice. M. Bugtha Simhadri Naiuu v. Bbhava 
Sitmakama Patrudu, 2 L. W. 1244} 17 Cr. L. J, 1 

129 
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0^ opplicalion for revision- 

7,7 if reqmred to 
ie sealed— Allahabad High Court Rales, Ch. VII, 

^*'«<=®'‘ure to review en order 
dismissing an application for revision made bv aii 
accused person. - 

APslir./ T’r “Uder the Rules of the 

Allahabad High Court to be sealed. A. tioBixn 

Sahai r. E.MPEBOI 1 , U A. L. J. 61; 17 Ck. L. J. 47, 3S 

335 
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S. 403 


\ss 


‘i’S-Apiwat-Co-fla-wsed-O/fO se«. 

Hs eO ^ imprisonment other to fine of 

dge should be able to decide a case involving a 

of months’ imprisonment and at the 
iame time bo forced to refer to the Cliiof Coui-t a 

SiSnts! ™ “■ 

ri!!? «ed together before a first 

ment 0”® sentenced to imprison- 

ment exceeding one month and the other to a fine 
not exceeding Rs. 60: 

Held, that both had a right of anneal to rim 
bessions Coui t under section 408 of the Criminal 
Procedure Code and that the right was not taken 

iVAURATi, 30 P. K. 1915 Cr.; 1? Cr. L. J. 27 1 55 

,55 

833 

— • Ss. 417, Acquittal, appeal from—Kvi. 

dence consideration of, in criminal cases-Presump. 
twnofinnocence-^Bnrden of proof-Appellafe Court's 
dufj/ i)i yard to findings of fact by Trying Courts 

Unlawful assembly - Common object to enforce right 
~Riot-Mischicf-Bom fide claim of right-Penal 

326, 430- n /■(«('« statement by accused persons, 
filing of-Practice. 

Xo distinction is di'awu in the Code of Criminal 
Procedure between an appeal from an acquittal 
and an appeal from u conviction. 

An appeal from an acquittal may lie uu a ques- 
tion of fact and there arc no special rules for dealin«' 
with the evidence in such appeal. ° 

In ail criminal cases the innocence of the accused 
person must be presumed; and the burden lies 

upon the prosecution of completely rehuttiu«r that 
presumption. 

If aftoi the consideration of the whole evidence auv 
doubt is felt by the Court as to the guilt ot the 
accused, he is entitled to the benefit of that doubt. 

An Appellate Court should give %veight to the 
opinion of the trying Court which had the witnesses 
before it and was, therefore, able to judge from 

their demeanour whether or not they were telliuo' 
the truth. ^ 

There cannot be a conviction under section 430 
where there is a right or a bona fide claim of right. 


CRIMINAL PROCEDURE CODE-coutd. 

i Procedure does not provide 

• tor filmg written statements by the accused. Such 

?Sri-S7T'£:;r.i?7S;;‘ 

r ~7i^’ revision against order of— 

u7yh of 

111 cases of acquittal of an accused the revisional 
pmsdiction ot a High Court should ordinarily 
be exercised sparingly and only where it is urgently 

■ ‘f P“>'liv justice! and 

<1 High Court should not entertain an application by 
a complainant to revise an order of acquittal afte! 
the Loral Uoyerument has declined to direct an 

oo3 

S. 435 I2P 

— - -iS. ^7— 0/df/- 0 / disehurgc—AcqiiiHal—Fur. 

theryquiry, order for, if competent. 

A Sessions Judge lias no jurisdictiou to onicr 
turtlier enquiry, under section 437 of the Code of 
Criminal Procedure, in a case in which an order of 
discharge amounting in effect to oue of acquittal 
was passed. M. In re Pothiri VLXK.UARA.MAYyA, 

J i OK. L. J. bfo 

129,660,674 

■ - — S. 4^9— C'omp/u(«(, uoit‘mention of assault in 

rirs-f fe-'g, “ 

Where a complaint merely mentioned the fact 
ot the accused having used abusive language, but 
did not contaiu any mention of assault and the 
accused was convicted under section 323, Indian 
Penal Code; 

Held, that the conviction was bad ami liable lu be 
1 I. W. R. 19](> Cr.; 1/ Cii. L, J. Jlf 

Court, power of, lo enhance 

7^ect vf~Penal Code 

(Act XL I vj lhb0J,ss. 380,464. 

Wliero a person is convicted under sections 380 
and 454, Indian Penal Code, and subsequently it is 
discovered that lie has been previously convicted 
seven times, a High Court would not enhance 
the sentence under section 439, Criminal Procedure 
Code, m the absence of any irregularity or impropriety 
in the Magistrate’s iiroceedings. 

The powers of revision are not to be invoked to 
supply the laches of the prosecution. EMio-Hnu 

e.Us.MAu,9S.L.R.95;nCR.L.J.3 ul 

-S. 476 651,674 

* 8. 476— CpCffCf coinimtled bejurc one Magis. 

trafc—Sueceeding Magisirare, if can order prosecn- 

fion— Jurisdiction— Penal Code (Act XLV oj IfegOf 

193. ’ 

A Deputy Magistrate, being of opinion that a Police 
otficer appearing as a witness in a case before him 
bad not told the (rutli. left him to the merev of 
tlie Siiperintemteiit of Police and of the Di-sn-ict 
Magistrate. The District Magistrate remarked that, 
the Magistrate should take proceedings under section 
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476 of the Criminal Proooduro Code. The Deputy 
Magistrate having been transferred the saccooding 
Deputy Magistrate ordered tiio prosecution of tlic 
Police Officer under section 19^, Indian Penal Code: 

Held, that the succeeding Deputy Magistrate had 
no jurisdiction to initiate the proceedings under 
section 476 of the Criminal Procedure Code inas- 
much as the offence under section 193, Indian Penal 
Code, was neither committed before him nor was 
brought to his notice in the course of any judicial 
proceeding. 0. Ajcdhia Saran Sinoh v. Emperor. 
2 0, L. J. 546, 17 Oh. L. J. 40 328 

■ S. 476— Order for prosecution of plaintiff 

in Course of trials whether justifiable — Interjerence 
in revision— Ciiil Procedure Code {Act Y of 1908), 
s, llo-Kiijh Courts Act {24> 25 Viet., 0. 104), 

lo— Difference of opinion among Division Bench 
Judges exercising powers of revision— Leffers Patent 
(ilad.J, s. 36. 


Where in the course of the trial of a suit, a 
Court ordered the prosecution of a plaintiff for 
))erjury on the basis of a statement which he made 
while negotiutions were going on for n compromise 
but wliicb bo contradicted wlien, t!>c negotiations 
liiiving fiillcn rhroiigb, the case was taken up and 
lie was pat in tlic witness-bov; 

HtiJil {))cv Abilur R'.ihini, J.)y (/) lliat tlio proceed- 
ings of the Court were highly irregular and a Higli 
Court bad jurisdiction to interfere under section 115, 
Civil Procedure Code, a.s also under section lo of the 
lligli Courts Act, as the action of the Court amounted 
to an abiis'' of tlie powers vested in it by law; 

(n) that if the jiroseeution was for luuking two 
eoutradietory and ineousisteut statements, it could 
not be sustained as the first statement was not made 
on oath, 

Per Aijliinj,J. {ilUsciiting) — (f) Tliat though the 
order of the Court was passed with insutficieut 
regard to the possible indirect prejudice resulting 
from it, it was neither illegal nor iriTgular. nor passed 
in tlie exercise of a jurisdiction not vested in it by 
law and a High Court was not justified in setting it 
aside under section Ho, Civil Procedure Code; 

(('/) that it was desirable to defer the passing of an 
order under :iection 476 of the Criminal Procedure 
Code till the conclusion of the trial: 

(id) that the powc'rof sujjerintondenee vested in a 
High Court by section lo of the Cliarier Act nas (»f 
the mi)st general eharaeter and was not n'strieted bv 
auyiliing in the section, but as regards interference 
with the fwders of subordinate Courts, it should be 
exercised most sparingly and oidy undc'r verv 
exceptional eireuin stances; 

(a ) that in the exercise of iho power.s under section 
15 of tin? Charier Act, it was not the business ofa High 
('oui’t to gauge the probability of a eonvietion. 

Ih TUI. CofUT.— Where the Jtnlges eonsliluting a 
Division Ih'ueli differ in opinnm in a matter in whieli 
rbeir powers of revision are involved, the i»roceedings 
are regulated according to section 36 of the Letters 
I’ateiii and not section PS of (lie Civil Procedure 
Co.le. M. lo . Kakiji VrMv.vNNA I’atki ol'. is 
M. L. T..5iH; IT (’K. I. J. 42 330 


• •Ylii—t^aiiruoiiiiiii jirosixation if f.>r 

prrjiirtj pending (riiil, proju iclg of. 

.Vlilioiigh proceo'liiigs under seetnni 476, Criminal 



CRIMINAL PBOCBDUBE CODE— conoid. 

Procedure Code, against a witness for giving false 
ovidottco ought not to bo takon until the close of the 
trial, os such octiun is eminently calculated to 
intimidate subsequent witnesses and defeat the object 
of the trial; yet this is a consideration wliich uffoots 
the accused uuder trial, aud not a xvitnoss. S. 
Nasirsbah V. Emperor, 9 S. L. R. 176; 17 Cb. L. J 
77 66« 

5 ^, 488— Mamfemincc for illegitiimte child, 

application for dismissal oj— Order, if final— Uagis- 
traie, jurisdiction of, to entertain another application, 
A Magistrate’s order dismissing an application for 
luaiiitonancc uuder section 4SS of the Criminal 
Procedure Code, 1898, is a final order so far as his 
Court is concerned and ho has no jurisdiction to 
entertain a second application on the same facts. 
C. Mctbsari V. Nand Kdmab Singh, 17 Cr. L. J. 

106 , 842 

— — S. 4S8— to maintain itself,• ** meaning 
of —]YelUto^do child, whether entitled to order for 
maintenance. 

The words “unable to maintain itself” in section 
488 of the Code of Criminal Procedure apply as 
much to th^ case of a child, which has got means 
of its own or which is entitled in law to be main- 
taiued and U being maiutaineJ, as to a child xvliich 
is able to earn a living by its own exertions. 

A child which possesses a legally enforceable nght 
to inaiutenance from its mother’s taricad is in the 
same position as a child which possesses property 
in its own right, and neither is entitled under section 
488 to an order for maintenance against its father. 
M. Chantan r. Chakkapavyan Mathu, 19 M. L T. 
23; (1916) M. W. N. Ill; 17 Ck. L. J. 16 144 

CRIMINAL TRIBES ACT (III ok 1911), Ss. 22, 

24 Trial, rcgnlarilg of— Charge, framing of 
necessitg of—Convidion, legalitg of. 

An accused was convicted under tho Criminal 
Tribes Act without framing any charge aud without 
being given an opportunity for cross-examining 
tlic prosecution witnesses aud without any evidence 
that lie was a ragistcred member of the criminal 
tribe: 

Held, tliat the accused was prejudiced and his 
trial was bad in law. 

Obiter dictum.— X charge can be framed against 
an accused prosecuted under tho Criminal Tribes 
Act on liis more statement l)efore a Magistrate if 
it shows that lie has no real defence, and he can be 
convicted under section 22 if not under section 24 of 
tlie Act. A. .Iam' Bhak r. EMPfROB, 17 Ck. L. J. 
70 662 

S. 21 662 

CULPABLE HOMICIDE. Ntr Penal Corn:, S. 
2951 


CC8TOM. .S»r Hindu Law; Mkmuns. 

, proof oj—Pmf, sufficiencij vj — D()C«nienL 

'•'•//.'jL'ia'tk'a ct — Pact, findingoj — Oudh Civil Digest 
(1912), VoL I, Chap.' VU,pira,2Tl rule III. as 
rl•l^r^r^cd. rffrcl »f. 

A secoml A))pcllatc Court is bound by tlie finding 
ol the lower Courts that certain docimicuts constitute 
'iiifficicnt jwoof of an alleged cnstoin. 


•ToL xxxnj 

CUSTOM— contd. 

digest (1912j, Vol. I, as corrected bv the correction 
slip, dated IStli February 1914, does not intmduce 
any new rule but declares the meaning of the rules 
as they stood befoi’e. 0. Basdeo Singh v Ram 

PHAr,S[NGA,2O.U.J.607 74g 

■ * Family custom— Widow succeeding to her 
proof of— -Tl (ijib-nUarz, interpretion of 291 


GENERAL INDEX. 


sLltnf n , of 

hialkot— Burden of proof 526 

trading— Marino Insurance— Loss of good^ 

on return journey ‘ 

ADOPTION— 

cam, admmMify of-Admimon of adoption h, 
iridou-iu/ai-ouro/ dmt^/itcr’ssoH, effect of~A(hn{f. 
sion of adoption hj illiterate jierson^ iveighf of. 

^ An Appellate Court can rely upon statements made 
in a separate case and admissible in evidence, 
altliough not brought on the rocord of the case 

vas"I ;b'I “''‘“"’''"S statements 

was in the original Court and was referred to in 

the judgment of that Court. 

The use of tho words ‘adopted son’ bv an illiterate 
v.Uager in statements made by him does not bind 

him when by his conduct and other statements it 

appears tfiat he did not regard tlie person in respect 

FildLsoVr'i t^eir. 

findings of fact in a cascas totho factum or validitv 
of adoption are not evi.lence against persons wl,u 

wore “rem 

The admission by a widow of the adoption of her 
daughter s son by the widow's hnshnnd is of little 
value to establish tho adoption. P. a„ja.n Si.voh 
r^ IXiRBAit.! .St.von, in3 IM,.I{. pjls, 140 1> W R 

312 


~ I, t'ultchjany ■lnh.<il 

'■lyhl of, to J»^quenth properly to prejiolire of re rn ’ 
Stoners. j 'CXI- 

A soilless Awan proprietor of the Kattehjaim 
Tahsil IS, not by custom, entitled to benuenth ‘ his 
property to the prejudice of his reversioners P S, « 
'/.ahax r. Karam Bakhsii 

~~~ folher 11/ aiicesinil properly, 

latiJicationof—Soiis, if imiiini-Mala fides-C/nV 
Procedure Code (Act V of 190S), ll_T/n, 
under, mcmuuy of-DauykIer’s dougtdefe or ,oni 
marnayehyv:idoK~-Leya\ necersity- Appeal-Court 
Feeo Act ( VII of ISTO), s. 7 (iv). Set,. fArt. 1, 

111 a case in which the whole subject-matter of the 
suit is also the subject-matter of appeal, the amount 
orvalneo. the-subiect-matter of appeal is nothin-' 

more than the value of tho iiroiiertv which the 
l.laiutiff IS seeking to recover and possession of which 
rue detendant is seeking to retain. 

A more remote reversioner is not hound by a 

latihcaiion made by a nearer reversioner which is 

.leinonstrably improper and when mala rides on 

I 'G part of the nearer reversioner i.s established 

the next reversioner will not be bound even bv a 
decree. ’ 
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Under the Customary Law a son has a right in his 
ancestral property independently of his father and 
has thus an independent right of suit with retard to 
the ancestra property and cannot he said to ' b- 
ckmmig under” his father within the meaning of 

ection 11 of the Civil Procedure Code, 1908, and is 

reaa.-d7’“’ 7 '’""h '’T '>'8 father with 

icgaid to such propertv. 

The expenses incurred Iiy n widow for tlio 

rouTof t a daughter’s 

‘rZn i ^ ‘r busbauds property are not for valid 
pccssity under the Customary Law of the Punjab. ■ 
D. hOHAx T.al Sarpar Khan, 16 P. W. R. ‘]9 J6 

121 

~r '‘y /ather—Snecession— Hindu 

Laie .VdaUiara-Adoption of rnsfom in snv,.> 
etlecf oJ-Ances/ral properfy^Pyoperi,, 

•laucd ns in^nme oj ancestral propcyty-Presnmptlon 
Kight to succeed mfh father in estate of omndfnfhr- 
—bimetal cnsfnni^ proof of • - . 

niwt I’'-’™ Khan 

lJi»tr ct, are generally governed hv Hindu Law but 

they have adopted the rule observed bv their agricul- 

O. rate for l.fe enjoyed hy „„ agricnitnral proprietor 
1 he Proviime, but it is not prove, 1 that they have 

still further departed from Hhida Law hv adnplin.' 
any ..tlier ngrioiiltnral custom or ideas and in partL 
culai it isnot proved that a father has the power 

In-opert" 

Property acqnired from the income of ancestral 
property IS ancc-stml property according to ninclii 

IS found m possession of immoveable property of 

wliich a part is iinoestral, the iiresiimption is ' Ihal 

lie other jiart is either ancestral iiroporrv or was 

acjinied from the proci-eil.s of the ancestral iaopem 
Ml Ins possession. ' ^ • 

-Vmong Arornr of ^ 

gram son to suecood to a share in the property of his 
.grandfather along with I, is father is untenai.le p 

Bn-Hu liA.M r. MfMAM.\iAr. Di.v.icfip. L. li jqj.v sp 

P. B. 1915; 165 P. IV. II. 1915 3,5 

,,77 P‘<‘iu;i:i iulicriled hy adapt, d 

J""u adopt, re „:t„.lt„.., a,.eeel,vl-Aaec<i.„t 

ihaUetoje al„,„„l,o„-C„rlo,„, ho,r ,..y„hlli,r.l . 

A property which is ancosliral i„ the hamls of 

: 'rr"^ -'--‘ta" 

■ra,l a .-on of the latter cannot challenge hi- ,lispo.,„| 
A"costr.al property is tliat wliici, ha.- ,lc-o,.,„le,l 

to the holder from a male ancestor. 

Lnstoni cannot be ortemlcd hv logical p.-oce- i, 
mist be established imliictivcly, not dedimtivolr-’ in 
til, absence of any autlioritalivo .-tatement o'f'tlu. 

tom 1 can be established only hy in.-tances, ami 
not uy a pnon methods. P. Amix ririv, 

Bp-tha, 107 P.R. 1915 UitiM, 

~~Z7~Z -(Collaterals, remote, suit hu r ■■ 
declaration, when maintainahle. ' 

The proper person to object to an alienation is 
the nearest reversionary heir, but ,f that 
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CUSTOM— oontd. 

omits without suffioient cause to protect the 
estate, the remoter rerersioners can take action. 

Where, therefore, the collaterals of a vendor sued 
within one year after the sale effected by him for 
a declaration that the sale should not affect 
their reversionary rights or in default of being 
able to obtain such a declaration, claimed a decree 
for pre-emption, and there was a nearer collateral 
of the vendor who took no steps to protect the 
estate but subsequently brought a suit for pro- 
emption: 

Held, that the plaintiffs as remote reversioners 
could under the circumstances maintain the suit for 
declaration. P. Bahadur Singh v. Bhaoei. Sinqu, 
104 P. R. 1915 “ 

SUCCESSION— Bhatti Rajputs of Mauza 

Kum, TB.hsi\ Find Dadan Khan—Asseni of father to 
mutation, when binding on son. ^ 

In matters of succession, Bhatti Rajputs of Maiaa 
Kum, Tahsil Find Dadan Khan, are governed by 
agricultural custom and not by Muhammadan law. 

Where in a suit for declaration that a certain 
mutation shall not affect the plaintiff’s reversionary 
rights, it appeared that the plaintiff’s father gave 
his assent to the mutation not because the parties 
had been observing Muhammadan Law in the past, 
but because he wished it to be followed in the future: 

Held, that his assent could not be held to be a bona 
fide assent so as to be binding upon the other 
members of the family. P. AlusumHmt .Tanxat ?■. 
Abdulla, 4 P. R. 1916; 25 P. W. R. 1916 817 

■ —Hindu Luff— Kapur Kh&im of Hafizabad 
•^Succession, if governed by custom— Daughters, right 
of, to succeed. 

In a suit against the widow and daugliters of a 
deceased member of a big landowning Kapur Khotri 
family of Hatizabad for a declaration that the 
plaintiff was the reversionary heir of the deceased, 
the question arose as to whether sucli family was 
governed by custom or by Hindu Law: 

Held, (1) that the family, being exogamous and being 
for generations past intimately connected witli 
zemindan work, could not be taken to he governed 
by Hindu J.aw; 

(2) that in the absence of uajib-ul-araiz and 
rhvuj-i-ams limiting the collaterals’ preferential 
right.s merely to ancestral }>roperty, u daughter in 
the family had, according to custom, no right to 
succeed os oh heir to either the ancestral or the self- 
acquired immoveable property of her deceased 
father. l\ Rukman r. S.ux Das, 19 P. W. K. 19j6 875 

■■ 'Self acquired property, gift of, to daughfer — 

Akali Niliaiiifs of Turn Torait — Proof. 

O' » 

Wiiere a property has not been proved to bo nn- 
cestral, a gift by an Akali Xihaitg of his sc'lf-acqnirod 
property to liis daughter is valid. 

Custom cannot ho proved established or extended 
by logical process, it can Ix' proved only by instancc>. 

P. Pai.a SixuA r. LAciMiMt, lOo P. K, lOl'o 16 

Tribal custom— Daughter.', excliK'ion of. 

from inheritance— Custom as regards fainilv in 
ipiestion to be proved— Court, discretion of *734 

■ Village proprietary body, rights of—Village, 

nature of — Mortgage — Redein/jlion. 


CUSTOM— conoid. 

A mortgagor who was a member of a village pro- 
prietary body died leaving no direct heir of his 
own. The plaintiffs who were of the same tribe 
and got as tho mortgagor sued as members of the 
ullage proprietary body to redeem lands belonging 
to the mortgagor. The village was, however, found 
to be homogeneous and did not consist of a number 
of proprietors of different tribes, religions and 
castes. The mortgagees though distantly related to 
the mortgagor were not proprietors in the village: 

Held, that the mortgagees had no right to succeed 
and that the plaintiffs were entitled to redeem. P. 

Budhie Singh v. Mohan Singh, 40 P.W. R. 1916 768 
CYPRES. See Trust. 

DAMAGES— Abuse of process of Court— Interloou- 
toryapplicationina suit, effect of— Suitfordamages, 
maintainability of— Application for attachment 
before judgment, whether gives rise to damages 

448 

— —Marine Insurance— “Covering not©’’, how 
far contract for sea insurance -Insurers, liability of 
— Loss of goods on return joumev— Trading custom 

540 

DAJIDUPAT, rule of 231 

DANCING GIRL, adoption by. Sec Hindu Law. 


DEBT. See Hindu Law. 

DEBTOR* CREDITOR 965 

— Debtor unable to pay on account of creditor’s 

act, effect of— Interest for .such period, if recover- 
aye_Penal interest, relief against— Court, power 
of 536 

Transfer with intent to defeat or delay 

creditors— Preference of one creditor over another, 
when valid— Bankruptcy, consideration of -Con- 
veyance, when valid 343 

DECLARATION, suit for, maiurainability of— Relief, 
vague, based on allegations outside pleadings— 
Court, power of 365 


DECLAR.ATORY SUIT. See Specific Relief Act 
S. 4 ; Suit. 

Pq/u'uW tenure— Civil Court, jurisdiction of, 

to reinstate a i/Ziafirn/ dismissed 437 

Surf to declare thtt property attached is 

jiidgmeut-dehtor's, maintainability of—Vizagapatam 
Agency Rules— Appeal, right of— Inherent poicer— 
Civil Procedure Code (.4cf I of 1905), 0. XXI, r. 63. 
Under the law prevailing in the Vizagapatam 
Agenev a suit will not lie for a declaration that a 
certain properly in respect of which a claim petition 
lias been allowed, is the property of Hie judgment- 
debtor 

Obiter dictu.— Wlun-e a question is raised 
whether one of the items attached by the Court does 
in fact belong to the judgment-debtor, the parties 
have injustice and equity a right to get this ques- 
tion determined even in tho absence of express rules 
pn'vidinir for claim j'etitions. 

rii'.Te is no inherent right of appeal where the 
S{;itute ilops not create one. 

,-,v._\Vhethor there is a Common Law right 
vested in every subj^'et to have his title, which is in 
dispute, d'elaredr M. Maharaja of Jeyporb r. 
IIari Kki'Jina riPKo. 29 M. L. J. "30 ^^6 
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DECREE— — ObjVcfions— Res judicata— 
LiVttitatioji to contest order oii o6jfec#io7i— Party neg^ 
lecting to contest within tiine, effect of. 

A. decree for a sum of money with lien on mort« 
gaged property by attachment and sale is not a 
decree under the Transfer of Property Act or under 
Order XXXIV of the Civil Procedure Code, 1908, and 
the decree-holder in such a case can ask for the 
attachment of the mortgaged property and objec- 
tions to attachment can also be made. 

A^ecision inter 'partes as to the non-liability of 
certain property to attachment in execution of a 
decree against a mortgagor bars farther attachment 
of the same property in another decree against the 
same mortgagor. 

An executing Court has to decide an objection 
to an attachment although th« value of the pro- 
perty might greatly exceed the value of the decree. 

An order passed on an objection to an attach- 
ment if not contested by regular suit within tbe 
year, becomes final and a party who is dissatisfied 
with the order but neglects to contest it by regular 
suit within the year, cannot evade it by the simple 
device of getting another decree and making a fresh 
attachment. P. Kahan Devi r. Nihal Devi, 101 
P.R. 1916 43 

, date of^Execution, erroneous order for, when 

binding upon jndgmenUdehtor-^Notice, proper service 
of — Amendment of barred decree — Limitation Act {IX 
of mS), Sch. I, Art 182, cl (4). 

A decree has to bear the same date as that of 
the order making it, and not the date on which it 
is signed by the Court. 

An erroneous order for execution of a decree passed 
after notice to the judgment-debtor cannot, althougli 
unreversed, be treated as valid against him where 
the service of the notice has not been made in accord- 
ance with law and there is nothing to show that 
the judgment-debtor became aware of the execution 
proceeding. 

A service of a notice by affixing a copy on the 
entrance door of the house of a judgment-debtor 
without making a diligent search for him is not 
a service in accordance with law. 

An amendment of a decree after its exeention has 
been barred by limitation, cannot give a fresh start 
to limitation from the date of the amendment under 
Article 182, clause (4), of the First Schedule of the 
Limitation Act, 1908, 0. Ananpram y. Kityanand.v 
Barham 744 

Ex parte decree — Decree-holder auction-pur. 

chaser, purchasei- from—Plea of bona fide purchoi^e 
for value, raishig of— Consent decree obtained by forg- 
ing name of judgment-debtor in solenaraah, effect of— 
Fraudulent consent decree, whether requires to be set 
aside— Consent decree, value of— Fridence Act [Inf 
1872), s. 44. 

A purchaser from a decree-holder auction-pur- 
chaser in execution of an ex parte decree cannot avail 
himself of the plea of bona fide purchase for value, 
In a suit for the recovery of possession of a pro- 
perty on declaration of plaintiff’s right as anction-pur- 
chaser in execution of a rent decree, it was found that 
in exeention of a mortgage-decree by consent on u 
solenamah executed by the mortgagors and the 
mortgagee the same property was purchased by 
the mortgagee-deoree-holder and sold to the 


DECREE— concld. 


defendant No. 1, and the plaintiff though made a partv 
to the mortgage suit was no party to the decree 
by consent but his name was forged in the solenatnah-. 

Held, that the plaintiff was in a stronger position 
than a mere ex parte judgment-debtor and the 
defendant No. 1 could not resist his title on the plea 
of bona fide purchase for value but must look to his 
fraudulent vendor forcompensation. 

Held, also, that the plaintiff being no party to the 
consent decree could attack it in his suit by virtue 
of section 44 of the Evidence Act and did not 
require to have it set aside. 

Held, further, that the consent decree against the 
plaintiff was a nullity and did not require to be set 
aside, as it w’ould if there were an ex }xir(e decree 
against him after making him a party. 

A consent decree differs from a decree of Court in 
this, that no one is a party to the decree who has 
not willingly contracted to govern himself by the 
decree if sni juris and if he is not, the Court must 
have declared the decree contracted for him by his 
guardian to be for his benefit. C. Abdui, Hakim 
Gazi y. Panchi Dasi 


» interpretation of— Charge or mortgage— Limi- 
tation Act {IX of 1908.', Sch. I, Arts. 136, 144, 148. 

IVliere a decree directed that A should obtain 
possession of the house in suit from B if he paid B 
a certain sum and subsequently A sold such interests 
as ho had in the house to'C, and after that 0 
brought a suit against B, who was never paid and 
thus retained possession of the jionsc, for possession 
on payment of the said sum: 

Held, that the decree did not create a mortgage or 
a charge and that the suit was govenied by'^Articlo 
136, and not by Article 144 or 148, Schedule I, ut the 
Limitation Act. 0. Raohunath Prasad r. Muwmmat 
Ketki, 2 0. L. J. 300 


' Preliminary decree, when decisions on cer- 

tain i.ssucs— Tes» 

DEED, construction of 468 

DEKKHAN AGRICULTL'lilSTS' RELIEF ACT 
(X\ n OF 1879), S. 72, upphcahilitij of— 'Person,' 
lueaiiing of— Cause of artwu- Agriculturist, loud 
executed bg—Suit for recorery on houd—Limifation. 


The word ‘person’ in section 72 of tlie Dekkhan 
Agiiculturists’ Relief Act is equivalent to the word 
‘defendant’ which occurs in section 3, clause (le) 
of the Act. 


The words ‘cause of action’ in section 72 of the Act 
refer to the whole bundle of material faets wldch it 
is incumbent upon a plaintiff to ])rove in order to 
establisli his case. 

i lie delendnnr's father executed a registered 
bond on the Hth June 1900 wlien the defendant uas 
not born. Ihe ]daintiff sued fttr recovery on the 
bond in 1912. Tlie defendant resisted the suit as 
barred by limitation on the ground that he not 
having Iteen horn wlien the cause of action arose was 
not an agrieulturisr: 

Held, that the suit fell under section 72 of the 
Dekkhan Agrieiilturists’ Relief Act and was not 
baned by iimitaiion. B. Pirappa M.xleappa i 
Annaji App.\ji, 17 Bom. L. R. 974; 40 B, 189 495 
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DIGWARr TENURE — Qhat Bharm — Ohatioal, pow'- 
tion o/— C«r»i Court, jurisdiction of, to reinstate a 
Ghatwal diVm^wd— £)ffc?am?ory 8\t\t,maintainQhil\ty 
of— Specific Reli^ Act {I of 18T7), s. AZ-^Arguments 
from analogy, when to he made— Object or motive of 
party '■'Presumption— Plaint—'Relief. 

A CinI Coart has no jurisdiction to reinstate a 
Ghatwal who has been dismissed by the Executive 
(iovemment as unfit for the dischai'ge of his dnties. 
Bnt where a Commissioner decides against a claimant 
not in the exercise of his discretion, but npou an 
erroneous view of the relative title of his contestant, 
n Civil Court is competent to grant to the claimant 
relief by way of a declaratory decree under 
section 42 of the Specific Relief Act, so that he may 
approach the Executive Government and seek tlieir 
decision on the question of the appointment of a 
successor to the office of Digwar. 

If a bill (plaint) contains charges putting facts in 
issue that are material, the plaintiff is entitled to 
the relief wh'cli those facts will sustain under the 
general prayer, but he cannot desert the specific relief 
prayed and, under the general prayer, ask specific 
relief of another desenption, unless the facts and 
circumstances charged by the bill will consistently 
with the rules of the Court maintain that relief. 

Yov Jenkins, C. J— At Ghat Bharra the Digivari 
position is that of an office remunerated by the en- 
joyment of land and on the death of a Digwar 
holding office tliere is a general usage to appoint 
his lieir in his place as the successor to liis office 
but his claim and tenure of office are dependent on 
the approval of the Government. 

Per Mookerjee, ,7,- -An argument from analogy may 
nris(* wlmro n principle of law is involved, but where 
Courts are dealing with fho positive enactment of a 
St.'itute, reasons founded upon analogy are scarcely 
applicablc. 

A Civil Court is not concenied with the object 
or motive of a party who comes into Court iti 
ass<‘rtion of his alleged right and lie should not 
bo refused declaration merely because ho seeks it 
with u view to influence the opinion of the Revenue 
Authorities, unless the declaration sought can be 
based only on the investigation of a (piestion which 
is by Statute or otherwise expressly excluded from 
the cognizance of the Civil Court. 

The Digwars of Ghat Bharra always enjoyed cer- 
tain lands attached to it and when a person was 
dismissed from the office of Digwar he was forthwith 
deprived of the lands. When dismissed, the Digwar 
was at liberty to appeal from the decision of {lie 
Magistrate to the superior authorities: 

Held, that under tlie circumstances the presump- 
tion was that there was not a grant of lands bni-dcncd 
with a certain service bur the grant of an office tlie 
performance of whose duties was reinmierated bv the 
use of lands. 


Held, further, tliiit the office was not heredifarv in 
the sense that th(‘ heir of the last holder was 
entitled as a mutter of right to dischai^e the dnties of 
the office and to remunerate him.self from the usufruct 
of ilie lands aliacli.'d thereto. C. Hemknok.k N.uii 

Koy L'. UcKNi'KA N.iK.t'N Ruv. 22 C. L J 419- 20 C 
W N,446 ■ 437 


DIBEOTOR. See CoupANV. * 

DIVORCE. See Muhammadan Law. 

BASEMENTS ACT (V or 1882), Ss. 62 to 64 646 

EJECTMENT. See Aora Trnanct Act, s. 68 ; Benrat 
Tenancy Act, s. 49, ct. (6). 

for aiTeai-s of rent— Possession, effect of— 

Agra Tenancy Act, s. 11. 385 


Agra Tenancy Act (11 of 1901), ss. 60, *61— 
Decree for arrears of rent— Fifteen days’ notice not 
given-Gross and palpable error of law- Revision 

755 


Number of plots incorrect- Olericitl error— 
Amendment 512 


— , suit for, by four out of five brothers— One 

brother absent abroad— Agent— Presumption — 781 
, suit for— Erection of buildings on uiao/ pro 

558 

ENDOWMENT. See Trust, 

ENHANCEMENT OE RENT. Sec Agr* Trwrcv 
Act, s. 43; Oudh Rent Act, s. 33. 

EQUITY. See Contract. 

ESTOPPEb. See Evidence Act, s. 114 , 


Acquiescence-Unregistered deed of er 

clmngo g 

— J ud^nent-debtor - Decree - Correctness of 
amount claimeil m execution, acknowledgment of 

754 

— Minor, contract by, if binding by means of 
estoppel 

^or.^tran?fe}^ahle occupancy holding, sale of in 
e.recntwn of money decree without objection of tenant 
-Co-sharer landlord -Purchaser of co-sharer land 
lord s interest— Civil Procedure Code {Act V of 1908) 
s. 41— Landlord and Tenant Procedui'e Act iVllT n’r 
1869, B. CJ, ... applicZ^^ 

Where the proprietors of a shai'e in a »,«.«« held 
a non-transferable occupancy holding within it 
and m execution of a money decree against them 
the holding was sold witliout anv objection on 

Jeeding^si* pro. 

Held, that a purchaser of the proprietarv share 
to thrL’’™'’^'^*'’'^ from objecting 

to the sale on the ground that the holding was not 
aleable by the custom of the locality, inasm”eh ^ 
h s venders having opportunities of taking the said 
' Ijection in the execution proceedings did not do so. 

Sectii.ii 27 of tlie Bengal Act VIII of 1869 applies 
onl,\ to a case where dispossession of the tenant 

1. Kami Ial r. Prakash Chandra 757 

against pleading- Want of jurisdiction 63P 

sale of- Land ceasing to be ifiWLand 
''•voith'tl as sif-Cn-sliai-er. no objection by- 
t...sliai-r becoming tenant— Estoppel 387 
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BTOENCE— Agreement to pay full rent reserved in 
UhuUat on expiry of its term, during which lar«'e 
portion of rent to be kept in hajat, effect of— Evi. 
denoe that rent was never realised at rate stipulat- 
od for in lease, value of— luskalments for pa 3 Tnent 
of rent numerous, whether contrary to usu*^— 
Agi-eement to accept reduced rent, consideration 
for Evidence that stipulated instalments were 
never enforced, value of I 85 

Books of account, how proved 454 

* consideration of, in criminal cases— Pre- 

sumption of iimocence— Burden of proof 1 37 

Contjact-Torms Uncertain-Earnest money, 

payment of, whether conclusive evidence of com- 
pletion of contract 53 

-Conviction both for forging document and 
tor using It as genuine, whether illegal -Entries in 
account books proved to be in haudwriting of de- 
ceased person— Books not proved to be kept in 

regular course of business-Objectiou as to mluiis- 

sibihty, when to be taken 555 

Cl edit of K’tfat’sst’s — inlci'ested in re- 
sult of mit, tesfiowny of worth of— Elinor, major dc. 
jendaul ikscnbed in plaint as, ejfect of Guardian 
au hteui Representation^ ij proper — yolice not served 
apoa minor prior to api}ointinent of guardian ad 
litem, o/—Pryct!edt'H^s, subsequent, validitg of 
—Decrees, if binding on minor— Ciril Proeedure Code 
(Act V of 1908), 0. XXXIl, r. 3 (4)-Hi„d,( iuu— 
Joint trading jamihj^DehU contracted by maiwyiny 

mmber, when binding on whole family-Credihr 
duty of-Limifation Act {IX of I9US), s. o-Ex(ension 
of period of Umitatioa-^Decision of first Appellate 

Court on technical point set aside in seco 7 id appeal 

trial on— Second Appellate Court, election of. 
The more fact that a party’s witnesses upon a 
certain point aio his relations or arc in some wav 
connected with him, and are thus more or loss 
interested in the result of the suit, is no ground for 
disbelieving them, when the point is such as can 

reasonably be expected to be reliably established only 
by their testimony. 

If a defendant is of full age at the time that lie is 
sued, but is described in the plaint as a minor, ami 
a guardian ad litem is appointed for him, he is not pro- 
perly represented in tiie suit by such guardiau Nor is 
a mmor defeudaut so reprcseuted in a case wlicrc no 
notice has ever been served ujmn him prior to tlic 
date of the order by which his guardiau is appointed, 
for the language of Order XXXIl, rule 3 (- 1 ), Civil 
Procedure Code, is })ereiui)tory aud retjuires a verv 
strict construction. And, hi such cases, the subse- 

quent proceedings are invalid so far as the minor is 

concerned, so that he is not bound by the decrees 
obtained against liim under such circiimstaiices. 

Debts contracted by a managing member of a 
joint Hindu family are binding on the other members 
only when they are for a family purpose. But where a i 
family carries ou a business or profession and 
^ • means of it, the member ^yho 

manages it for the family has au implied authority 
to contract debts for its purposes and the creditor is 
not bound to inquire into the purpose of tlie debts in • 
order to bind the whole family thereby, because that 
power is necessary for the very existence of the 
family. ^ 
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■ EVIDENOE-doncld, 

t 

Two suits of different yaluauous Hied in a Siibor- 
dmate Judge s Court were disposed of in one judg- 
mont. In the smaller of them the appeal lay to the 
Distiict Judge s Court, aud in the other to the 

Judicial Commissioners Court direct. The appellant 

applied for a copy of judgment aud decree. When 

ne got the copy he found out that that decree related 

to the suit lu winch the appeal lay to the Judicial 

Commissioner’ Court. The result was that by the 

time that an appeal was tiled in tiie District Jud^-e’s 

Court, Its period of limitation had already expired 

aud the District Judge, therefore, dismissed it as time^ 
bari'eu: 

^ Held, that under tlie above eircumstauces t)ic pro. 
visions of section 5 of the Limitation Act were appli- 

cable and that the appeal ought not to have been dis- 
missed as time burred. 

Where a first Appellate Court decides a first 
appeal only on a technical point, for c.vaiiiple, 
on a point of limitation, and in second appeal the 
soooiid Appellate Court sets aside that decision, itmav 
Itself, If proper, dispose of the ease on the merit’s 
instaid „t sending it back to the first Appellate Conn 

o‘w -c 9 ^' Das r. Hakpei, 2 

II. L. J. 062 jgp 

— — IJeed deiding „i,h moveables iindimmove. 
ab cs, admissibility ot, to prove luirtitioii of move. 

abh's- Inteiitmii yt parties 

- Examniatioii of aceiised i»L'rson u, witiies-. 
legiht) ot— Evidouce of such accused, iulinissibilitv 

Good faiili, evidence of 

I —Judgment and evidcucc in criminal tri-il 

Police ■“ "‘‘‘‘-A'lmissioii tii 

Police Ofliccr in criminal trial, whether admissible 

— Secondary evidence of ilocumeiit given la 
inent iilT ' 

■ Staiemc'ius in other cases, iulmissibility 

Admission ot adopiiuu by ^yido^v i,, Uivimv ef 
d|iugiuer 3 sou, effect of -Admission of adojdion by 

illiterate person, weight of 312 

mDENCE ACT (I or 1872). Ss. 17. Us, 21 Ifi 

- Ss. 24, 27— Injormalion gii-c„. by aeai.wd h 

Poieco^cerun threat, admissibility if~Confession 

ictracted, disagreeing with other evidence In ca^r 
ifect oj. » 

Ihe fact (hat a Police ofheer got by means of a 
tlueat au inlormatmu trom a prisoner as to a cir 
cumsiaucc menminatiug the latter, does not render 
that itiformalioii inadmissible in evidence, 

An accused’s coufessioii subsequently retracted 
lUKl not tallying with ihe other evidence in the eat 
cannot be pressed as strong evidence against him’ 

0 . tM™^T.LAK .2 0.L.J..pj8;17CK.L,I.33 

321 


8 . 27 


321 


— 8. 2(-t,'t.„jtw,„„_P,„„,,„y 

.<e (,,/ to PcUcc-Stalemeni. 

lion" 8911 I r “f II Iiii.ler sec 

lion 328, Indian Penal Code, the aecnsed sai.l to the 
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Darogha I gave seed of dhatura** On being asked 
from where tHe seed came, the accused pointed out 
to the officer a dhatara tree. 

Held, that the statement was inadmissible in evi* 
dence. A. Bmpkror v. Panchu. 13 A. L. J. 1077: 


17 Cr. L. J. 8 
S. 33 

S. 34 

S. 36— Kcvcnue 

evidence of 

S. 42 

S. 44 

S. 65 


136 

18 

794 

Kecords, admissibility in 

548 

18 

849 

774 


S. d2— Endorsement on promissory Tw/e— 
Pesumption— Consideration— Oral evidence, whether 
admissible to prove contract between parties. 

The law will raise a presumption that, as between 
an endorser and an endorsee of a promissory note, 
tho endorsement is for the consideration recited in 
the note, but that presumption >viU not make it “a 
contract in writing” within tho meaning of section 
92 of the Indian Evidence Act, so as to exclude 
oral evidence to prove what the consideration for . 
the endorsement really was. M. Ayyathubai Ayyak 
0. SlVARAMi Pattar IUrikak 233 

S. 92— Evidence that rent was always paid 

at lower rate than that stipulated in lease, admissi- 
bility of 251 


. — ■S. 65(c ) — Secondary evidence — Loss ofdocU’ 

— Duty oj Court in admitting secondary evidence. 
A Court should be very stict, before admitting 
secondary evidence, in insisting on strict proof on 
the loss of a document like a mortgage-deed or a 
special power-of-attoniey authorising the creation 
of a mortgage. A. Jaspat Rai v. Devl Dayai. 399 

S. 09— Proof of mortgage bond— Finding by 

first Court— Document ''legally proved”~Appellate 
Court, whether should interfere, 

A Court of lirst instance that records the evidence 
in a case is in tlie best position to say what a 
witness means, and when it comes to a finding as to 
u document having been “legally pi*oved” within 
t he moaning of section 09 of the Evidence Act, an 
Api)ellate Court sliould be very slow to interfere 
with the finding pspeciully when no objection has 
been taken to its admissibility at the time of the 
hearing. M. Manchukonda Appadu p Atuhi Appala- 
SWAMY 760 


S. 92 — Written agreement — Addition of new 
terms, if permitted — Transfer of Property Act {IV of 
1882;, s. 40. 

Criminal proceedings between the parties were 
compounded on certain terms arranged between 
them and sot forth in great detail and with 
much care and elaboration in a written agreement. 
The agreement contained no refoi'euce to the subject- 
matter of the suit which tho plaintiff subsequently 
instituted, alleging in the plaint that the said sub- 
ject-matter formed part of the consideration for the 
compromise in the criminal proceedings: 

Held, tliut in putting forward the case as alleged 
in the plaint, the plaintiff was attempting to add u 
new term to the written agreement w'hich settled 
the terms of the compromise, and that, therefore, 
under the provisions of section 92 of the Indian 
Evidence Act, the plaintiff could nut bo permitted 
to do so. B. Jagjivan Mulji v. Natuji Jagkswah. 
18 Bom. L. R. 90 938 


4 


. S. 85— Registration of s})CciHl power-of- 
ationiey, if necessary 395 

8. 90 7 94 

S. 92— ‘'Collateinl”, moaning of— Plaint not 

properly franu'd— Points at issue well known to 
parties— Court, whetlier can grant relief 941 


— S. \)2—CoHtroi'f to pay rent at fixed rate — 

Oral evidence, whether admissible to prove variation 
i)f coiifraet—Paijinent for long time of smaller sum, 
whether entitles tenant to pay that rate always — 
Agreement to accept loirer rate for particular period, 
'•fi'ect of. 

Where tlie rent payable by a tenant is Hxod by 
a inuchilika properly executed, it is not open to 
the tenant to let in oral evidence to prove that flic 
contract has been varied. 

Payment for a long time «'f a suiuller rent than 
that agreed upon does not give the tenant a right 
for all time to come, to coinj)cl the landlord to 
receive only lliat rent. 

A communication from the landlord to the tenant 
to the effect that the reduction hitherto made in 
the rent will not be granted after the date of that 
letter is a mere agreement to discharge the tenant 
from liability to pay the contract nile for a particular 
period and to accept in lieu thereof a sjnaller sum. 
No consideration is necessary for tliis rojnission; and 
it does not offend against section 92 of the 
Evidence Act. M. Mah.\kaj.\ ok Boniui.j r. U.\NKr 
Ai'i’Af.A Xaidu, (1916) M. W. N. 149 703 


S. 94— Misdescription and mutual mistake— 


Oral cvideucc, admissibility of 174 

S. 105 641 

S. 114 684 

— S. 114(6) 843 

-• S. \1A— Circumstantial evidence — Proof — 

prosecution, duty of. 


In criminal cases, as a rule, it is fur the prusecutiuu 
to prove tlieir case and an accused person should not 
be convicted merely because he has told lies in 
liis defence. In cases of circumstantial evidence, 
liowcver, where facts are put forward on behalf of tho 
prosecution wliich unless explained justify an inference 
of guilt being drawn agjiinst the accused, it is 
botli lawful and proper for the Court to consider 
the explanation of those facts which the accused 
puts forward in Ins defence. A. Abdcl Aziz r. 
Emi'khor, 17 Cr. L. J. 23 I5l 

— - 8. 114— Compromise between widow and 

next reversimier, whether binding on later rever- 
sioners— Parly accepting conveyance from legatee, 
whether can contest Will— Estopwl bv conduct 

50 

- — 8- 114— 3/oncy due on bond, suit for — Bond 

lost— Payment pleaded — Burden of pivof. 

Where a plaintiff sues for money due upon a bond 
bin alleges its loss, and the defendant admits ita 
exeeution hut )»leads payment, the onus lies on tho 
defendam to pixtve payment either by tho production 
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EXECUTION OF DECREE-contd 


of the bond or by other evidence or both. And if 
the defendant does not produce the bond, the 
question of its loss is only material in so far a h it 
may raise a presumption one way or the other 
under section 114 of the Evidence Act. 0. Jagan 
Nath r. Kamta Singh, 2 0. L. J. 498 349 

— ' S. 114, ill. (a' — Presimitfion—Po!i.<csmn of 
stolen property. 

Where a thief got into a house by house-breahiDg 
and the stolen property was found in liis possession, 
he may bo presumed not only to have committed 
the theft but also house-breaking. L. B. Hcskin* v . 
Empebor, 17 Cr. L. J. 32 160 

S. 115— 3fjnor— Estoppel - Contract by minort 

if binding by means oj estoppcl—Contract Act (IX 

0/ 1872), s. 11. 

No question of estoppel arises where the statement 
relied upon is made to a person who knows the real 
facts and is not misled by the untrue statement. 

The law of estoppel must be road subject to other 
laws such ns the Indian Contract Act, 

Therefore, a minor cannot be made liable upon a 
contract by means of an estoppel under section 115 of 
the Evidence Act, when some other law (the Contract 
Act) expressly prondes that he cannot be made liable 
in respect of the contract. C. Golam Abpix r. 
item Chandra, 20 C. W. N. 418 388 

S. 145 267 

■ S. 145— Discrepancies in witness’s present 

and pravious statements— Court, duty of— Ancestral 
property— Collateral succession, wlietlier rule of 
surnvorsln'p applicable in cases of — Judgment, 

value of— Authoritv. 291 

* 

EXCISE ACT (XII ov I89(i), S. Hl-Posmsimi of 

over 4 quarts of tari. 

Where an accused had affixed ten receiving pots to 
liis two toddy trees the previous night and tlie 
Excise Officer early next morning found that these 
pots contained over four (|uarLs of tori allowable 
under the Excise Act; 

Held, that the accused was in possession of tin* 
tnn and was rightly convicted under section 57 of 
the Excise Act. L. B. Emperor r. Noa Aw, ](} 
Cr.L.J 670; 8 Bhb. L. T. 280 6 5 4 

EXECUTION OF DECREE— Application for execu- 
tion of a foreign decrae, when allowed — Competenev 
of foreign Court’s jurisdiction, liow determined— 
Voluntary submission, elfect of 597 

-Application for execution by transferee of 
decree- Transferee, wliat must prove — BeiKimldur 
transferee, whctlier entitled to execute 952 

Application returned for amendment hut not 

re’presented — Sfep^in-aid oj execution. 

An execution application whieh is ])rescured bur 
returned for amendment and is not re-presented 
witliin tlie time limited, is sufficient to save limitation 
so far as a subsequent application is concornctl. M. 
Narayaxaswami Naiou (taru V. Krovioi Gantayva. 
(1915) M. W. X. 865. 691 

- Application for .mbstifution of nam-> — Ifeercr. 
validity of, if can he impeachcil. 

Whore an application was made for the substitu- 
tion of the petitioner’.s name in place of tlie decrei’- 
holder with a view to tlie execution of the decree: 


Held, that the question of the validity of the decree 
did not arise in sucli a proceeding. L. B. 
Mahomed Hady v. Joakim, 8 Bur. L. T. 210 492 

■' ■ " Arrest iu execution, order deciding legality 
of— Appeal— Application to set aside c.i parte 
decree— Order giving time for payment, whether 
operates as stay of execution 731 

— .. — of inortijaye decree framhlenfly, 

ejjeet of--Salc in execution — Assignee, mhcflter obtains 
good fitle^lns(dmicy of jndgmenf.dchtor — Otfinal 
Assiynee, if necessary party. 

Where, in a suit to recover certain property on 
tlie strength of the plaintiff liaving piirciiascil 
it from tlie Official Assignee in execution of a monov. 
decree against the insolvent, it appeared that llio 
defendant purported to liavo purchased the same 
property sometime befora iu execution of a mortgage- 
decree wliich had been fraudulently and eollnsively 
assigned to liim without consideration: 

Ueld,{\) that the purchas.' of the defendant was 
not a bona fide one and gave him no title to the 
property. 

(2) that the judgment-debtor Iniving been adjudi- 
cated an insolvent and all his property having 
vested in tlie Official Assignee before the sale to the 
defendant, the Official Assignee was a necessary party 
to all ]n*ncccdlngs affecting that property, and a sale 
held without, his being brought on the recoivl ivas 
not himling and did not convey any title. M. 
Devaraja Aivaxgai: r. Tiuumai.asa.mi Naidu 489 

-Attachment, effecr of, from which date 276 

.Vnethm sale in execution —Failure ol pur- 
chaser to deposit— Re-sah' -Defaulting |iiirclm.«er, 
when lialde for loss. 907 


.iMCtm/i sale set fislde—Auelioii‘jiuirli(ise,y, 

sci-eral—Some aiipe'ih'iiy against order selling asidr 
sale, eyeel oi, as reganls iii(<-ll'OhiiUirlios'','s i,"f 
appealing 

When on an appeal preftoTCil l)y one nfihc am ri ai- 
purcliasers at an cvcciuion sale, an .VpiK'llaie Court 
reverses rlie order of the lirsl Court setting nshh* the 
.«ale, the order of the first Court doe.s not stand good 
even against the other nnction-piirehaser^ wlit) did 

not apiK’al. C. Tulsi Kai i r. N\m Bt \ 193 

Cumpromi^e— Insialiiient> — Doeree — Detauit 

in payment of instalments— Decive-holdor, l•(‘medy 

of— Execution of decree 693 

— (,'i»h, 7, poner of — Iferrcc nbsul i(le — Pre,iilii 
paid I'U ih’eree-licddf,- on ■teeo"nl of insnro/ice of iao,-(. 
aaifeil jiroperty snbseiiit/.-iil !o decree, fhcthcr 
.•eeorerable In cieei'llou — ,liidiiiiieiil-debloi\ piisihoii "f 
’—Hhjeelions in erenihi.ii ilepurt iir‘nl — \\os judicata 
^Eslopp,]. 

No addition can he made hy a Conn exeeutiii-r 
a decree beyond >ucli ns tlie dei-iee directs, other 
than file costs ari'lmr our of iho exeenrion pro- 
ceeding. 

Tims, in mortgage suirs.adccroe ebsoliitc deiei ]ninc.< 
the amounr wliii-li is reeovcrahle from ilie nii'ii- 
gagct! propertv ami no execution can he granted 
for anv sum not covered liv the docrcr ot incidenrat 
to its execution, 
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“ deoree.holdor claimed to 
add certain premia paid bj- him on account of 
the msuranoe of the mortgayed property against 
«re subseiiuent to the date of the decree obtained 
by him on his mortgage, but tho decree did not 
contain any authority for adding such premTa, 
althoiigh the mortgage-deed empowered him to 
insure the mortgaged property against fire and to 
add tho premia paid by him to the mortgage-money; 

Held, that the decreo-holdcr could not recover the 
premia claimed by him. 

^ A jud^ment-dobtor wlio puts forward objections 
in the execntion department is not always bound 

Pf>ssible objections once and for 

all. It ho omits any, tho matters which he omits 
and which were never raised or decided cannot 
nlwap be treated os res judicata against him 
Where a Judgmeut-debtor acknowledged the 
correctness of the amount claimed in execution on 
previous occasions but objected to the same amount 
being clainiod in subsequent execution proceedings: 

llcUl, that tlio judgment-debtor was not estopped 

by his previous acknowledgment unless it was shown 

that he hadkiiowledgeof the details of the amount 
previous^ claimed. 0. Dklhi and tepoN Ban" 
Ltp. r. Bam Batan, 2 0 . h. j. 611 754 

; Dcirec airarding pemnal remedy in, case 
sate-jji ocecds of inorfynyed property do not siiMcc^^ 
Inferprclution of decree— Kn'cufion Court, duty of- 
•ninmicfion. ^ 

Tu a suit on a mortgage a Court passed an order 
lor a preliminary decree and decided inter alia that 
III case s.ale of the property mortgaged .should not 
sumcc to liquidate the decretal debt with costs and 
intent the defendants should bo hohi personally 
lablc for any deficiency. The decree drawn un 
liowever, contained the word.s “shall be at libertv 
to apply for a personal decree ': 

Held that the words in the decree must be in. 
terpreted in co.ifurmity witli the judgment in mean 
.■.hall ue at liberty to apply for execution of the 

Iccieo aganist tho delciidnnts |iersonallv", ami that 

the Court on the execution side Imd no power to 
into the i,noslion whetlier the defendant was person 
ally Imhleor not hut was bound to 0X001,1^2 
deciee ns ,t stood, I>. MAnmaUfAr, r. Mr„A.M.vii„ 

/.AkAltlA 

-—Decree, dale of-E.xeo,ifi„„, erroneous order 
loi, will'll hnuliiig upon JudgnienMlchtor -Notice 
ju;n|„.r servire of -Amemlment of barred decree - 
Luintatian Art (IX of IfinS), .Srh, I, Art. 1 » 2 , ,| 

'■ 744 

ffiviuting pernnuiem irijinictiou- 

I oiler 0 Loiirt In enforce obedience hv imnislinie,,! 

I Itention ni prison after removiil of ohsrriietinn 
"Iifdlim- Ian fill 'luumn. 

698 

'’"i -f C"'"''. -t died 


EXECUTION OP DECRBE-concld. 

tinuation of au old one ie a simple question of fanf 
and is also a question of substance and not of 

A. Sant Lal V. Sri Newas Das 

— -Order in execution passed by Small Cause 
Court, whether appealable— Revision— Batfa memo 
randum, whether a step-in-aid of execution 484 

0 / appeal, if gives right to defer 
execuhon^Appltration for execution, prevention of— 
Fraud — Bitspension of execution. 

The mere pendency of an appeal from a decision 
which has removed all obstacles from a deorM 

bolder s way to execute his decree, cannot givrS 
a r^ht to defer execution for au indeanite pertad 
Where there is no intervention of fraud or fore, 
whioh prevented the consideration of a preS 
application for execution, there is no 8 ii 8 pei,Btar„? 
execution. C. Kartic OiiANDBi Moxdai n Niiwi»* 
Monpai, 20 C. W. N. 680 

— - •Preliminary mortgage.decroe for sale 

p“:’ 

— Sale in execution of a rtecree-Irregularit! 

m proclamation, wliether enough for setting aside 
•sale- Applicant, what must prove * gt 

Sale ill execution-property also under 

hCCUtion of sunen'or . 1 .- 


~C..u,.( pou-rr .,f. ,0 take ovi.i.M.ce as to s'k-i! 
]M\ri,i.ti(.s-.hxenitMinappli('atioii, .statement as to 
1‘i‘Vinent in. it can b.' relied oii-lVaetieo ' sJo 


— Art (IXoims)<ri, / 4,/ loj 

"J of fact ^ 

'l l';' wlie, I,,.,. nnVppiii., f,„. 

"I’l'ii'-RM „ revirid 


attaclimeiit iii execution of superior Court's decree 
-Purchaser not in fault-, Sale, whether can ^ 
impea cJicd-IrrcgiUarities, how corrected 027 

— Sale in e.xecution of prior mortgagee’s deere. 
against mortgagor alone-Purchas^ of 2 
gags property, po.sition of-Snit by puisne ml 
gngec again.st both mortgagor and iiriorninrt' 

gngee- Puisne mortgagee, right of, to bi¥ng cult 
of redemption to salo-Aiietinn.salo of mortS 

i-porty pending another suit 

359 

Sale ni execution set aside -Ite^sale-PaH 
oj decree barred, if realizable- Limitation 

liuiifatln inTart.“‘' “ ^7 

In execution of a decree for tnnnoTv .. i 
of the decretal amount was realised^ "tUsa^f '1 

the jiuigmeut-debtor’s propertv. But nn fi 

iiaving been subsequently set aside M a 

Krishna Pbo.sad Sinoh r. Mat, Chani, 69P 

•■li'A-t of-A.taeliMi'ent before' iu 

.■••oditor-No application for exeeulo, ml"’'’. 
H.VK, UTIOX PETfTKlV n... . 

-.Vo '■<'l'i'oseiitatioii-Step.in.aid 
KXKCI’TIOX PBoCFEDIVP n^r 

(.V''t.\lVofi,ssj) Code 

. ’ 769 

— •;;™.ler of pi. Hi,, p, 

713 
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EXECUTION" PEOCEEDING-coucld. 


PRAUl)— coucld. 


-—.question to be left to be decided iii 862 

EXECUTION SALE, setting aside of, if permissible 
without application, oral or written —Civil Procedure 
Code (Act XIV of 18H2), s. 310A > 83 

EXCLUSION FROM INHERITANCE-Iusaue- 
Hindu Law 127 

EXECUTOR. See Will. 

EXECUTORS AND ADMINISTRATORS, accounts re. 
quired to be tiled by Court, power of, to inquire into 
—Legatee, right of, to inspection of accounts -Kc- 
medy, where inspection denied or result unsatis- 
factory — E.vecutor, wlieu l)econie3 trustee 554 

EX-PROPRifiTAHY' RIGHTS. .SVe A<;a.v Tbxaxcv 
Act, S. 10. 

FACTUM VALET, doctriue of 205 

FATAL ACCIDENTS ACT (XIII ok lS55)-Com. 
])ensation. brother joint with deceased, whether 
entitled tJ — Amount of compensation, how esti* 
mated 1 8 

FINDING OF COLLECTOR as to payment of rent, 
whether lias effect of decree— Subseijuent suit for 
determination of rent, whether barred — jndicala 

706 

FORECLOSURE. See Regulation XVII ok 1800, 

s. 7. 

FOREIGNERS ORDINANCE, 1914, Ss, 
tion of power of Governor-Geiieral in Council to Local 
Government — Notification of Local Govennnent regu^ 
lating liberty of foreignern, u'hetiter ultra vires — 
Change of residence, meaning of. 

Where tiio Governor-General in Council has 
delegated his powers under section 3 of tlie 
Foreigners Ordinance to a Local Government, a 
notification of tliat Local Government compelling 
foreigners residing or being in Britisli India to 
notify their change of residence is not nltru vire.i. 

Change of residence implies something of a more 
definite character than a mere casual joiirnev 
involving a couple of nights sjient away from home. 
M. In re Charles George Heuixgkr, 17 Cr. L. .t. 

67 659 

S. 8 659 

FORGERY'. See Pexal Code, s. 463. 

FRAUD. See Executiox of Decree. 

Fraudulent tran.^fer^Objcct of fraud accom. 

plished— Transferor, whether can recover— Defrauded 
party recovering hie share, effect of. 

Where a transfer of property is fraudulentiv sought 
to be effected but the object of the fraud' is not 
accomplished eitlier wholly or partiallv, then the 
person in whose liands the property is, is liable to 
give up the property to the transferor who effected 
the fraud, but not otherwise. 

Tlio plaintiff effected a sale of a lialf share of 
certain lands whicii included bis own share and that 
of his brother. At the time of partition between the 
plaintiff and his brother the share of the property 
sold was excluded and the plaintiff’s brother was 
thus deprived of his share. He. liowevcr, recovered 

his sharosubsequentlyby asuit on discovering this fact. 

The plaintiff then brouglit this suit to recover his 
share from the vendee on the same state of facts; 


Held, (1) that the object of the plaintiff s fraud 
was accomplished when tlie transfer was effected 
and the property excluded from the partition, and 
that the jilaintiff could not, therefore, maintain this 
suit; 

(2) that the fact that the defrauded party luid 
recovered his share did not purge tlie plaintiff of his 
guilt and he was not entitled to recover his sliare. 
M. SULl'CU SURYAXARAYANA NaYAKAKAM V. GUXDA- 

bolu Rutchaiau; 3 L. W, 111; (1916) M. W. N. 107 

810 


Sale of occupancy and lixed-rato holding by 

one deed— Plaintiff, if can set up illegality of his 
own contract ‘ 913 

FRAUDULENT GGNSENT DECREE, whetlier re- 
<|uires to be set a.«ide 849 


HiAUDl LENT PREFERENCE— Inleiition of iiisuU 
vent— Nature and probable eonsei[ueiiceol' payiuent 
— "Creditor, meaniug of— Payment made “in 
ordinary course* of bu.siiiess," whether can be i>iv- 
forential— Accommodation acceptor, liability of 795 

FRANDULENT TRANSFER — Creditors delayeil * 
Right of transferor to have transfer set aside, ett'eci 

S3!) 


GIFT. Stv Hixnu Law; Malab.iu Law; Muha.m- 
MAi»Ax Law. 


'■■Custom — Succession— 8elf-ac(|iiiredj)roperty, 
gift of, to daugliter— /Uo/f Kihangs of Tara Tarau 
—Proof 16 

- — by Hindu widow to her married daughter — 

Declaration that plaintiff’s reversionary rights not 
affected, relief as to, if cntcrtainable 734 

GRANT. SeoIxA.M. 

— —, rent free — Sale of proprietary riglits — Ki*. 

servation of certain area fn'c from all paynieiits — 
Riglit lo hold free of revenue 4 

(iROVE. See Unni Hi nt At r, s. 107. 

land— Ejeeimeur, suit for 395 


, I'hcn hsiu'i its chaniiirr as Mieh—imitl. 

Ii'ddcr not objecliny to iirort'.lmldrr's iiltiulliiu iietr 
trees, efiect oj — Grove-holder, rigid oj, lo relmn pussrr- 
.<i(in of grove — Trees, portlun n/ grore hceoinimj devoid, 
of - Rcstimiillon, piecemeal, if permi.^sihle. 

There is no eritcrion hud down by law forjudging 
when a grove cc:n'e.s to retain its ebaraeter a.< sneli. 
The ([uestion is more or less one of inference to be 
drawn from the .surrounding eircum.'-tances. ,\n(l 
the fact that the landliolilt-r look no ('bjectioji to 
the grove-hoUlcr s iihinting new trees wlien the 
grove began to lo.se its ebaraeter as bucli, iniist la; 
taken into account in judgitig ilie character of tlie 
projierty. 

A grove-luiltler is entitled to bold posse?>ion of 
the plot covered by the grove .so loii'r a?- it retains 
the character <tf a grove. And the mere fact fhai a 
portion of (lie grtive lia> liecomo ilevoid of trees 
does nor entitle the landholder to resume tliai 
jioriion of it, inasiniicli a.s the plot must, iu tin- 
absence of jiroof of an ugieemmit ora custom to 
the eonlrarv. be taken to have been irraiited a 
whole and the tenure must, tlierefori', stand or fall in 
its eniiretv. O. Ihu Sahai r. |)MANf\i, SiNt.ii, 2 

0. L. 368 
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aUAMlANS AND WABDS ACT (VHI op 1890), S. 
17(3)— Jfmor, intelligent pi'eference hy, consideration 
of. 

A boy of 14 and a girl of 10 years of age are ‘old 
enough to form on intelligent preferenco' within the 
moaning of section 17 (3) of the Guardians and Wards 
Act, and their wishes have a right to the consider* 
ation of a Court appointing or declaring a guardian. 
N. BATToofiAL V. Mrs. Ekstbaxd, 12 N. L. R. 35 

977 

S. 19 (a) — Mi}wr chiUlf presumpHon as 

to the rcliyion of— Duty of guardian— Marriage of 
Christian minor ivith Charaar, Khether valid— 
Christian Marriage Act (XV of 1872j, s. 4—Riglit to 
be appointed guardian. 

.\ child in India must, under ordinary circum. 
stances, be presumed to liave his father’s religion and 
his corresponding civil and social status, and it is, 
therefore, ordinarily the duty of a guardian to train 
liis infant ward in such religion. 

An Indian Christian n lio was originally a Chamur 
died leaving behind his wife and a minor daughter. 
Sliortly after this the wife was received back into tho 
Citaniar brotherhood aud immediately afterwards she 
married the minor girl to a Cliawar to wliom she had 
been already betrotlied by her father. On an aj)pli- 
cation for the appointment of a guardian to the 
person of the minor: 

Held, (1) that the mere fact that the ludian 
Christian betrothed his daughter to a Chamar did not 
warrant tlic inference that lib renounced the Cliristian 
religion; 

(2) that inasmucli as the father of the 
girl was, and died, a Christian, the girl must be 
jn’esnmod to be a Chnsfian and the alleged marriage 
M as, tliereforc, invalid: 

(d) that tlu! mother of the girl imving renounced 
llic Christian n'ligion was not a fit person to have 
eliarge of the girl, mIio must be brouglit nj) as a 
Cliristian until she reached vears of discretion nhen 
she could choose for herself. P. Auluntt r. Badamo. 
46 P. W. n. J9I0 897 


HIGH COU'RTS ACT (24 tV 2.5 Vic. G. ]04’,8. 15 

330 

HINDU LAW. Net’ Aoka Ti:nax(’\ Act, s. 22. 

— - Hindu M'onian, suit by— Legal representa- 
tive— Death of plaintiff pending siiFt— Right to 
continue litigation. 104 

Successive life-estates, if permitted in 

endowment 823 

ADOPTION — Adopted .sch, stulits of. 

I iider the Hindu Law an adopted son occupies ilie 
same pn^ition in the family of the adopter ns a na- 
(iiral-born sen, except in matters n*latin_g to mai'riago' 
and to eoiiipetitioii between an adojited son and a 
subseiinently lorn legitimate son to tlie same father. 

Authorities on the position of an adopted son 
according to the Hindu Law reviewed. (P. (’,) 
Naoimias Hiuiiw anhas r. IIaciiou Hi’ukissomia.s, 30 
M. L. J. 193: 14 A. L. J. is": 3 L. W. 259: 19 M L T 
193: IS Ron. L R. 172; (1916) M. W. X. 2.5S; 13 C !/ 
J. 3!»5: 20 C. w. X. 702 403 

fhoring girt. ran (kIoi.I rhild 

jo.’ of I .ms, -hold r, ,11, lit, I „f 

-('iillinii (■/)</./ ‘■almiianapiitlii'i,’’ rfi.rl of. 

All adoption ot'ji daiiLrhier bv a daiiciinr girl is miM.I 
in Madias Ptvsidem-v if if is not made f..r i hr pnr- 

p ef neikii"; ( h" -/i) | ;i p| i .^l it iif .• 


HINDU LAW — coutd. 

An adopted girl does not cease to bo such if gbo 
is called “ahimanapufhri*^ and does not thereby 
lose her right of succession to her adoptive mother 

Where, therefore, a dancing girl took a young 
girl to help her in her household duties out of 
compassion for the helpless child aud without any 
intention of forcing her to u life of prostitution and 
adopted her, though she was designated as “abimanu 
puthrid' 


Held, that the adoption was valid and the adopted 
girl was entitled to succeed the adoptive mother 
M. Nagamuthu Pii.r.Ai v. Dasi Sundaram 743 


•ADOPTION by widoic—Consentof sapiudas— 

Jtenwtcr supindus, when may he consuU^d—Widow 

ignoring nearer sapindas on account of hosiiUty^ 
Adoption with consent of remoter sapindas, wliether 
valid— Authority acted upon long after it was given 
effect of. ' 


A Hindu widow desii'ous of making an adoption 
can do so only with the assent of the sapindas 
As the assent is regarded as a substitute for the 
authority of the husband and as the Hindu Law 
eujoin.s that such an assent should be obtained 
from those who would be the natural advisers and 
protectors of the widow, prima facie it should be 
sought from those who are ue.xfc in the line of 
succession. 


Where there are one or two near Sapindas'* who 
from improper motives withhold their consent it 
is open to the widow to apply to more remote 
sapindas. But before doing so she must consult 
the nearer ones: even though they be inimical to 
her, she has no right to conclude on a priori reosonieg 
that the consuUation nould be futile, ° 

Courts will be justified in conning with care an 

adoption which purports to be based on an authoritv 

given many yeara before the event. 


Where, therefore, a Hindu >vidow after the death 
oflier unmarried son adopted a son with the con- 
sent of the remote sapindas of her husband but 
without having consulted the nearer sapimluii, who 
were entitled to succeed to the property of her 
sou iu case she did not make an adoption, and they 
sued as reversioners to recover the property: 

Held, that it was her duty to have applied to the 
plaintiffs for the consent and that this not having 
been dune, the adoption was invalid and the plaintiffs 
were entitled to recover. .JI. Addsi*malh Kbish* 
.\AYVA V. AdI SA.MAI.LI L AKSIIMIl‘ATin, 30 M. L. J 266- 
19 M. L. T. 286 253 

■ ALIENATION — Limited owner — Widow 

— I■’amily settlement, validity of— Consent of cx- 
peetunt reversiuiu'i*s, effect of— Mere attestation 
'*f deed, effect of— Compromise-deed. con. 
stnictinn of— Deeive, admissibility of 45tl 

^ by mother of last male-holder— Mitakshara 

Halj-sister, if van object. 


According to the Mitnkshara School of Hindu Law 
only females expressly named iu the text can 
iiiherii. Ttie half-sister of a deceased Hindu being 
not so namod is not entitled to sueeeed to his estate. 
Therefore, she is not competent to (iue>tion aa 
alienation made by his mother, the sole snrviriag 
h' ir. r. Maian c. JiMA.v. IT r. W. U. 1916 9lo 
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HINDU LAW — contd. 

‘■■^■^""ALIEN AilON, suit to set aside — Mitiofs — 
Lmiiation, running of— Alienation hy managing 
mfinher and mother as guardian of mimr for neces. 
sity, validity of —Interests of minor — Courtj duty of. 

Ill a suit to set aside au alienation by the ‘^niu-d- 
lau ol’ minor brothers in a joint Hindu family 
hnutatiuu begins to run from the date of the elder 
brother attaining majorit}'. 

. Where an aUenation is made by an elder brothei 
afters attaimng majority and by the mother as 
guardian of the minor and the sale is found to be 
for a houa fide' family purpose, the transaction is 
valid even though the mother is unnecessarilv 
joined in the deed. 

Seshagiri Aiyar, J.— Tlie decision of the Privy 
Council in Mata Din v. Ahmad AH, 13 Ind. Cas 976- 
( 1912) M. W. N. 183; 34 A. 213 (P. CJ; 16 C. W N 
338; 11 M. L. T. 145; 9 A. L. J. 215; 15 C. L. J. 270- 14 
Bom. L. R. 192; 15 0. C. 49; 23 M. L. J. 0; 39 I. A 49 
IS only authority for the position that a minor is not 
bound by acts done by persons who presume to act on 
his behalf without any power to do so. But when the 
alienation is made by a person who is competent to 
represent the minor, the sale cannot be vitiated 
because somebody else who has no right to do so 
has joined in the execution. 

Where an executant covenants to convey all the 
interest of which he is then possessed, the fact that 
the various capacities in which that interest vests 
m him are not specifically referred to in the com 
veyance, will not affect the right of the purchaser. 

Thcroforo, wliere a brother was competent to sell 
family property for justifiable purposes, the non- 
mention of the fact that lie executed the couvevaiicc 
as a managing member will not i-eudor tlie deed 
any the less effective. 

What the Courts have to look to in such traus 
actions is that the interests of the minor have been 
properly represented. If that requirement is satisfied 
Courts will be slow to set aside an alienation Tliis 
rule is subject to the exception that it is not open 

to every one to intermeddle with the estate of the 

minor on the gi-oimd that lie is acting for the minor’s 
benefit. M. Gottukkula Surapa v . GoTiniKKi’iA 
Yknkayva, (1915) M. W. N. £08 802 

Immoral purposes— Consideration- 
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Oms— Necessity- Books of account, how proved. 

If ail uecc.S£ary and legal debts of a person are de- 
1 rayed from one known source, Ihe presumption that 
all other loans were expended on immoralitv arises 
only when tlie debtor had no debts or business on 
wliicli the loans might have been expended wiih 
propriety. 

In a suic brought against the heirs of an original 
debtor for the recovery of moneys advanced oj° the 
security of mortgage-deeds, the onus lies on tlie 
plaintiff to establish that full consideration passed 

Whoi-e a person advances money to another on that 
other’s assurance that the loans weiv requiivd 
for business purposes, the person advancing the loan 
is not bound to see to the pi-oper application of the 
mouoT. 


HINDU LAW — contd. 

Where plaiutiffs in a suit to recover moneys ad. 
an^d on the security of mortgage-doeds attempted 
o prove consideration by reference to their hooks 

““ “Section was taken 

at t e books were not proved hut it was establislied 

™ of tUe books by tlie plaintiffs, 
the Tnal Court bad ordered a commissary toinepeet 
and report on the books in the presence of parties 

ants Counsel after inspection furnished the com- 
I usury With a set of questions none of which suo*. 
gested that the books were irregular or unreliable: 

Held that the books must betaken to have lx*eii 
adequately proved. P. Ikoar Naravan r. Nanak 

—— -DKBT-Soa’s liuhilityfo pay father's deU— 
l)eittncarMy appropnntiu,j money due to another, 
ij immoml-Criminal misappropriation. 

I„,t 11 °'“ f P*'oP0*'f.T at a revenue sale 

wboleof the piirchase-money. Jn a suit by H to 
recover bis share of the purebase-raoney a •decree 
was made against T in execution of wliicb anctSai 
property belonging to T was sold. The son of T 
brought a suit to recover his lialf share of the 

wXfY’ '■"'“'•‘■eel bv 

teun^toL;:;" 

Held, tliat tlie debt was not an iinmoral one ami 
it was incumbent upon the son to repay it ami that 
therefore, he was not entitled to recotir his share 

-—JOINT FAlIILV-/W/,e, suit Oy-Presu,n" 

hon-Oath, ayreement to he hound hy, ii hindi,,, 

A Hindu father will, one of his three adult sons 
Mied to recover debts due to the joint famih- ami o,. 

trial agreed to be bound by tlic oatli of tl.e 

ant. Jhe son l.owever, did not ami witlidrew 

fioni the suit witli pennission to bring a fresh suit 

Ihe suit, as hrouglit hy tlie fatlier, was dismissed 
bub «,uently he son will, ids oti.er brotliers sued for 
the Ihree-fonrths share of tlie debts- 

Iletd that as the suit by the father was not oi.e 

.as bv the manager ot the family tl.e agreement in- 

hini did not bind llic sons and tliat tliev were 

entd ed on proof, to a decree of ti.eir si, are of Ihe 
family debt. 

Ohilrrdieta.-mwra a Hindu failier, a memlier of 

IS that lie sues or is sued in Ids representalive 
vapaeity. An agi-eement l.y liim, tlierefore, lo l e 
bound hy an oath of tl.e opposite [.any is Idiidim- on 
Ills joint sous who arc not j.arties (o the suit even if 
they are adults, in (he absence of fraud or collimin,i 

on the part of H,e father, N. lia,.e.s,nv.v„ r. 

L.i„lJNL. K.Jo 

Joint trading fandly-D.-bls eomiaeled l,v 

uiauagiiig member, wimn binding on wl.ole fandiv- 
Creditor, dutv of ioi» 

.Manager 

Manayvf, nlu-llur gu.udian t.f ,v.. 

iarancrs~8ale by manager vf family 
^mtby minor cn.parvcner ea alUr.niny mujm i! a (t,,- 
p«!..<v.<:aon oj hiv .dinre— Limitation Art {JY lonC , 

I If, PI, ' ■' 
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HINBU LAW- coutd. 

The manager of ?■ joint Hindu family is tlie 
manager of tho whole family property, whether his 
CO- parceners are minors or majors, but cannot be 
called tho guardian of the property of the minors 
in the sense in which the word guardian is used in 
Article 44 of the 0rat Schedule of the Limitation Act 
nor can such a manager alter the real relations 
between the parties by calling himself guardian of 
his minor co-parceners. 

A suit by a minor co-parcenor on attaining majority 
to set aside an alienation by a manager of joint 
family property is governed by Ai’ticle 144 and not 
by Article 44 or 91 of the first Schedule of tho 
Limitation Act. N. Asaram v. Hatansixgh, 12 N. L. 

R. 12 242 

JOINT FAMILY— JfoHei/ horroivedhy father 

for familij purposeS’^Son, ivhethcr liable for re-pay- 
ment — Dcaihof soa pending uppcal-^LiahilUy of 
family property. 

Where, in a suit to recover money due on a deed, 
it appeared that the father of the defendant borrowed 
tho money for family purposes, the father and the 
sou forming a joint Hindu family: 

Held, ( 1 ) tliat tho father in borrowing the money 
acted as the agent of the family and, therefore, the 
sou was as much liable for the payment of tho debt 
ns tho father; 

(2) that under tlio circumstances the question of 
the son’s personal liability did not arise, as he had 
died during the pendency of the appeal leaving his 
widow as his sole lieir, and that the family property 
was liable for the amoui.t, I’. Anant Ram v. Man.sa 
Ram, 39 P. AV. R. 191G 780 

— — — Property (ir'iuired by one member — No ntieleuii 
i)f joint property— Presumption — Separate property 
— Burden of proof. 

Property acquired by a member of a joint Hindu 
family, when there is no nucleus of joint property, 
is presumed to be his separate property, and tho 
burden of proving that ho throw it into the common 
stock is upon those who assert it. This burden 
is not discharged bv tlie mere fact that he lived with 
his son ill the same house and carried on business 
with him or even raised money for the purposes (d 
the business by mortgaging that very ])roperty. M. 
Etuirajui-u Naiul' r. (JoviNuAKAJur.u NAinr 12 


' Sclf-aapiired property, whether can be convert- 
ed into family property — Riylit oj iridoired daughter- 
in-law (o be maintained out of family property — 
^Vcddiiig-prcsentr, nature of. 

Coutts Trotter, J.— Ui\ man lias property which lie 
luis acquired by liis own exertions, but sliows by 
liis subsequent conduct and subsp([uent dealings 
with that property that liis intention was that it 
should be n-garded, and ho himself regards it, as 
being property in wliieli his family has a share, 
then that becomes thenceforward family propertv 
under the Hindu Law. 

Where, therefore, in a suit for maiiitenaiici* bv the 
widow of a jiredeceased sou against her fallier-iu- 
law. it appeared that the ilefendant had been 
constantly associating Ins eldest son with him on 
ditfeivnt bnsiiioss transactions and there was n<> 
O' idence t'> -lO'S* that li * ha I ain intention 


HINDU LAW— confcd. 

drawing aiiy distinction in tenure between the 
different classes of property: 

Held, that the defendant had by his conduct 
converted the suit properties into family properties 
out of nhich tho plaintiff had a right to be mala- 
taiued, M. Thyalambal v. K^suna Pattab J15S 

. ■ ■ f — JOINT FAMILY — Separation— Burden of 
prooj^Allotvance out of joint fuwJs given by 
som to mother, effect of^Leaee executed by all 
members and not by managiny member alone, 
effect of— Evidence^ quality of— Custom — Family 
custom— Widow succeeding to her husband's p]‘o. 
perty in joint family, custom as to, proof of— 
^Vajib-nl-orz, interp-etalion of— Maintenance to tcidou' 
in joint family, decision as to— Costs— Discretion of 
Court- Collateral, encumbered property inherited 
from — Encumbrance paid out of joint family funds 
— Property, acquisition of, from joint funds^Mitah- 
sharaLaw — Survivoiship — Obstructed and unobstruct- 
ed heritage, effect of- Evidence Act (I of 1872), 
s. 145 — Discrepancies in udlness’s present and pre- 
vious slafemeiits— Court, duty of — Ancestral property 
—Collateral succession, u hether rule of survivorship 
applicable in cases of—Judgjnent, value of — Auihon- 
Itl- 

Per Stuart, A. J. 0.— Where a party admits that a 
certain Hindu family was joint in the first instance 
but pleads that it became separated subsequently, 
the burden of jiroof lies upon him to prove 
separation. 

The mere fact that sous in a joint Hindu family 
gave their motlier a small separate allowance out 
of the joint family funds for lier private use, 
especially to be expended on religious purposes, 
does not show separation of the family; nor does 
tho fact that a lease is executed by all the family 
members, and not by the managing member alcne, 
establish such separation. 

Very strong and cogent evidence should be 
produced to prove that under a family custom a 
widow succeeds to the property of her husband 
even although he is a member of a joint Hindu 
family. 

Where a ivajib-ul-arz stated that a widow of a co- 
sharer succeeds to the property of her husband; 

Held, that the statement referred to tlie ease of a 
separated co-sharer, and not to one in a joint Hindu 
faniilv. 

Where a plaintiff claimed os member of a joint 
Hindu family property of a ileceased member by 
right of snrvivoi*sliij>, and the defendant, the 
deceased’s widow, pleaded separation of ilie family 
and fnrtlier asked the Court to decide the amount of 
inaintoimnce to which she would be entitled in ease 
the alleged separation was not established, and the 
Court found that tlie family was joint but refused 
to decide the question of maintenance: 

Held, that on the finding that the family was 
joint tlie question of fixing tlie defendant’s main- 
tenance did not arise, and that the Court acted 
rightly in refusing to decide it. 

A Court lias full discretion to awaixl costs to the 
jilnintiff against all or any of the defendants nccortl- 
iiigtollie cirenmstanees of each particular case. 

Where an encumbered pixiperty is inherited by a 
jiiiiit Hindu family from a collatend, the mere fact 
that tli>' • ncnmbmnce is paid off out of Ahe joint 
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HINDU liAV'T— coutd. 
the property is managed by the managing memfe of 

the family does not establish whether it f, I • ^ 

treated as joint family proper!™ 

Where a property is not self-acqnired but inheritert 

bvib„\?rfr Hindu family loS 

by the Mitalcshara Law, and is such as m i 
been partitioned among them at tl.o c *i ^ 

(^»>'^senting)-Section 

^ that whore •x clZ 

hnds that there are discrepancies between a witnp««> 

statement made before it and the one prelu I Se 

The payment of a joint liability oat of ioi„t 
f inds does not make the propertj- on which Zr 
1 j“'‘‘ “cqnisitiou. ' ' 

Although a property inherited by the members of 
a joint Hindu family from their matemal grandfafl.e! 
can e treated as ancestral or joint familf 
and thus governed by the rule of surrivOTslii,,^ vH 
that rule cannot be extended tocn^eso/* rn; 
aaceesrtoa, because the proptty Inhorite 
eeparated collaterals cannot be rteated as aneestra 

UTph:”;," asr 

.on between soparatolr acqnired property an Z' 

•" " "" -c 

A judgment is an authority for what it dpr-uiao k * 
not for what may seem logiellly t! 

(h Si RA.) Bakhsh r. SUKHDEI 2 0. L. J. 502 2P1 
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HIKDU LAW— contd. 
tad - 

suit, only partial partition liad *? partition 

therefore, the property ~ that 

remained joint family^ |)roperty ' ^ ”’°*‘tgage-bond 

(2) that the son ^ 

section 67 of the Transfer of 

being a co-owner of the property 

fon non-iind^rpartts 

'Oc-n, the" lit; n^r;o7il'™“ 

the suit on the mortgage-hZh 


to— Joint family property. 

A Hindu widow isentitled tn • . 

from her father-in-law when the latter lived wXr 

considemble ancesti^l'pvopertytni ■‘"'1 

took by survivorship all^,is r-Vk , I'k 

family property. P HrDH 4 v ,• i ^ l- 

P. R lyj5 ^ "■ hrsHFN, Jus 

33 

AfITAKSHARA— Custom in adoption nf 

-some matters, effect of-Ancestral propcrtv-Pi-f 

Sm'rr‘'r nncestlnl' proport V- 

estate of gvandfa^ior - ,Spoe.“rctto:?pr,!o! Iff 
-^^J’ARTITION_p„,.,,„, partitio,,, u-he/lm^lh 

::: i 

"lortgaye^money. oj 

111 a suit for partition between a father -.nil 

ns 

lespect of the properties covered by the mortgage- 


tioi^litthrt'rwm\'‘rcrmnref“‘"“ 

braced the whole familv pLertT ‘“"'■ 

perty was afterwards {oand iif the 
Sion of one member of the familv . !i -I*'™ Passes- 
that such property was still jinn/'t " aJIeged 

‘be proof of snob an ''i''isible, 

party making it. "egation rested upon fig, 

•\co-pnrceiier who wishes to 
family properties has only a singfo “ partition of 
in re.spcet of all the joint proLiS “‘'"n 

for partial partition canLuie 

from 

h<<!> an, j legal m-~llfe„i,i,Z! ."IT"’’ "I’rfl’er 
‘"I’oril fatl,er’r propel, i f 

f ' ilX of ]i»8), Scl, I if ^i7“">"-i'aiitotn,„ 

the succession oi>en/whethVr l • '^ hen 

110 legal title to the estalo loft L * 

UndiT the general iirincinlos of Tr P''‘"*^^fhor. 
illogitimarc ilnuglitpr cannnf ^ Jimdu Law an 

Pmpertv .ns armi,,.; , ".r " /“ 'T'- '''^''rr'^ 

lawful wife. ^r.inrnare daughter bv a 

sWo t 'i.: of her 

motlier fall., within' Ankl'"u ‘'' t"'!' 

Schedule to the Limitation Aet ni br.«r 

run from the date of the mother’e^V'T 
biNon r. Maeomma, Bham, 14 A. L. J.™| 'qg 'j-'i:,' 

, . 127 

Among .S.o/,Y,,v the illelifimZ f " 
woman or coneiibine an- on h ^’^1” 

by dividing thrihole'esmte irineh'a'*'''””‘*‘''‘ 
ftive each of the iliegitinnto JL i ^o 

^'--ofeaehofthe7efc^^ 

timatedaulduorno^^^^^^^^ with a iegf 

w'n.ldhavein competition uill a""]Lv 

R- HANoADAr PiHAPPA e pivnr i/ ^r^ititnate .«oii 

L.R.70 '''■JLA.Nm PtHAcrA, 18 How. 

pyt\ 
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HINDU LAW— coutd. 

WIDOW— -S^mndcv — Mortgage 

by widoip— Subsequent surrender by ivi'dou' of her 
estate in favour of rn'orsmun’s, whether affects rights of 
mortgagee- Writer of document, whether can be 
treated as nfiestor— Transfer of Property Act (It oj 

1882 ;, «. 59 . , .... 

A willow cannot relinquish her widow s estate 
to the reversioners of her husband, so as to affect 
the v.i’i !itj of an alienation made by her before 
sucli relinquishment, which, though not binding 
on the reversioners, is binding upon her for life. 

A widow has got the power to alienate her estate 
so as to enure during her lifo*tiine notwithstanding 
any event which may happen after the alienation. 

Just as tlio survivorship doctrine and the son’s- 
rio-lit-by-birth doctrine are made powerless against 
the eipiities and rights of attaching creditors and 
alienees for value, in the same way the snn-ender 
doctrine (which is not less artificial than the above 
two,) does not affect alienees for value, who are 
entitled to be protected in their reasonable expectation 
that they obtain a transfer valid for the widow’s life. 

The writer of a doenment may be treated as an 
attestor for the purposes of section 59 of the 
Transfer of Property Act. 

Where in a suit brought on a mortgage- 
bond executed by a Hindu widow in favour of the 
plaintiff, it appeared that the widow surrendered 
after the execution of the mortgage Ijer liPo-intorest 
in the mortgaged property orally to her husband’s 
reversionary lieir, also a defendant in the case but the 
deed of surrender was executed after the institution 

of the suit: . . , , . w . 

Held, that the surrender was intended to iteieat 

the plaintiff's claim to bring to sale the widow's 

life-interest in the property, and was not binding on 

liini. M. Kottapalm Subhamma r. JATAVALr.AmiULA 

StTBRAUMANVAM, 30 M. L. .1. 200 

— — , decree ngainsl, inferpretatinn of— Test 
^S(dc'in execution of decere against Hindu widow's 
interest, effect of. 

Where a decree against a Hindu widow directs her 
rigid, title and interest in the ImsbaniVs property to 
be sold, the test to be applied in order to determine 
the exact interest tliat will pass by the sale depends 
ujton the qiu’stion, nhi'tlier the suit in wliich the 
sale is directed is one brought against the widow 
upon a cause of action personal to herself or one 
which affects the whole inheritance of the property 
in suit. 

In making a ilecree against a Hindu widow, a 
Court ought to state s|iecitieally wlu'fher the decree 
is a personal decree or one against luu' as represent- 
ing her deceased litisliatid. 

Ill ilie ab.senee (jf such speci!ii-at ion it is ojien to 
anv Court dealing with the decree to interpret it in 
accordance with sound la-inciples of law and it not 
open to the Judge who mafic the decree to inter- 
pret it in a sense which would render it eonti-ary 
to law. 

In interpreting a decree against a Hindu widtiw 
for m(*sne profits of a property, the franu' of the 
original suit for recovery of possession of tliat j»ro- 
perty can and should he gone into. C. KiRANBAt A 
J)kbi r. Kali Omaran Sinoh a 587 
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HINDU LAW— contd. 

WIDOW— Widou’’» estate— Gustom^Barden 

of vroof ■•Widow whether can challenge alienation by 
hushand-Agreement declaring rights of parties, irfte. 

thercompuhorily registrable, . i 

Both under Hindu Law and agncultnral custom 
a widow is entitled to a life-interoAt in her husband’s 
estate and, therefore, tho burden of proving a special 
custom to tho contrary is on those who assert it. 

A Avidow is not competent to challenge any dis. 

position of property by her husband. ■ 

A document executed by several brothers 
which declares the rights and interests of the 
brothers in estates of large value and a so that their 
Avidows shall not inherit a life-estate but shall re. 
cieve only a maintenance allowance, is an agreement 
infer vivos and is inadmissible in evidence without 
registration. P. Moti Singh r. jlfusammat Jamna 

Dbvi, 8 P. R. 1916 . . j j 

— — — — Eslofe Decree against widow, when oindjj 

estate— Test. , i. ■ • t j j 

Where a suit against a female heir is founded 

upon a purely personal debt or contraot of her oavh,' 

the decree can only be against her own personal pro- 

perty and a sale in execution of such a decree can 

only convey her nivn interest in tho property. 

But in order that a decree may operate against 

the estate, the suit must be so fi-amed as to show 

that it is not merely a personal demand upon the 

female in possession, but that it is intended to bind 

tho entire estate and the interests of all those Avho 

come after her. , , . 

Tho tost is not- merely Avhether the female heir 
could have been sued, but whether she was in fact 
sued, in a representative capacity. If the rever- 
sioners be i'uued as jiarties, the fact Avoiild afford 
clear indication that tbe creditor intends to make 
tho inheritance liable and not to ixisrrict his remedy 
to the qualified intei-ost of tho female heir. But it 
is not essential that the reversioners should lie joined; 
the frame of the suit, tlie judgment and decree 
may show that tlie proceeding is not against tho 
female heir personally but against her as the 
representative of the estate of the last full owner. 
C PvNiT Naraa'AN Singh v. RAJKrMARi (tOiub.ari 

Kokri, 22 C. L. J. m 580 

-House of husband rcAmtlf by icidoir— IPidoir’s 

absolute property— Alienation, widow’s absolute 
ftower of. 

Where a Hindu widow re-built, after her husband’s 
death, a liouse belougiiig to him out of her oivii 
nioiiev, and subsequently sold it off: 

Held, Ibiit, in the ab.senee of anytldng to show 
that tbe Avidow intended tho house after its being 
re-built to be treated as a portion of her husband’s 
estnio, it ought to bo takcinis her absolute property 
which she could sell. 0. Ham Daval c. Si'MKR 
Singh, 2 t). li. J. 466 356 

, partial alienation by — o) t'cversioners, 

value of — ahether binding »)vin estate 

^Sarrender of life-e.date, when operafixw. 

Where a Hindu Avidow alienates part only of tho 

estate of her deceased hiusband, the consent of the 

next reversioner is never anything more than evidence 

that the alienation Avas justified by necessity and was 

a proper alienation in Iuaa*, but tho alienation is not 

conclusively valiilated and made binding upon the 

estate bv ivason oulv of such consent. 

« » 
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HINDU LAW — contd, 

Jiyar, X— The theory of surrender is 
that the widow retires from the management of the 

property and lets in the persons who are entitled to 
succeed her after her death. This theory becomes 
inoperative if the transfer is made to only one of the 
persons who are entitled to enjoy the property. M. 

Malla Suriah i;. Suran Naidu, 3 L. W. 278; 19 M.' 
L. T. 239 ' pp j 

" ;; WIDOW-Proi«)-fy acquired ivith income of 

husband s estate, nature of~Test---In(en(ion, 

Ihe real test to determine whether the property 
acquired by a widow with the income of her hus- 
band’s^ estate is her absolute property or forms an 

accretion to the estate, is to ascertain the intention 
of the widow. 

Where, therefore, a widow, in her capacity as such, 
brought a suit for pre-emption of the land in dispute 
and having obtained a decree therefor paid the 

pre-emption price from the income of her husband’s 
estate: 

HeM, that the mode of acquisition pointed to tlio 
conclusion that she did not mean to sever the land 
from the main estate and that, therefore, it became 
an accretion to her husband’s property. U. P. 
B. R. Sarju Prasad v. Khushal Chaudhri 832 

j sale by— Mitakshara- Pre-emption, right 

of, if arises 225 

, Will by, legality of— Reversioner, affirma- 

tion by, when validates Will by Hindu widow 209 

WILL, construction of—Voctrine of dependent 

relative revocation-^lntenfion^Widow—Adoption. 

Au alternative inconsistent disposition w'hich is 
not valid or effectual in itself does not revoke an tar- 
lier disposition of the same property. 


HINDU LAW — concld. 


Held, (1) that the first document was a Will 
ioasmuch as it contained nn appointment of executors 
and it was executed by a testator who at its date 
could dispose of the property of which he purported 
to dispose; 

(2) that the power to adopt in the earlier instru- 
ment was unalFocted by anything in the later and that 
the widoiv had the power to adopt. P. C. Vexcata- 
NARAVANA PiLLAI l*. SUBBAMMAL, 20 C. W. N. 234- 3 

L. W. 177; 19 ]\r. L. T. 147; I4A. L.J. 178; (iglo) 

M. W. N. 97; 23 C. L. J. 366 373 


ft 

WILL, construction of— Intention, if gathered 

jrom habits of life and circumstances— Intention to 
confer estate as adopted son, effect of, ivhn not adopted 
~G 

Per Coiitfs Irofter, J.—X testamentary disposition 
should be construed according to its terms, and a 
particular intention should not bo ascribed to the tes- 
tutor, unless there arc words in the document which 
give that effect; habits of life and the circiim- 
stances surrounding tin? transaction only cannot 
determine what that intention was. 

A joint enjoyment of a property with the testator 
during liis life-time cannot be construed as a o-ift in 
favour of one after his death. ° 

Srinivasa Aiyangar, X— Where the tenor of a testa- 
mentary disposition clearly indicates that the testator 
intended that a jinrticular person should succeed 
to his property as his adopted son, and in that 

chai-acter only, the disposition cannot take effect as 

a gift iaprirNCMti when unregistered or as a legacy 
in liis favour when he was not in fact the adopted 
son, nor can be take as a persona deslgnnta under tljc 
Will when there is nothing in the instrument referring 
to him imUviduoUij exwpt as an adopted sou. jp 
Thiruoxanapal r. Poxnammai Modathi 


If by his Will a testator gives property to A and 
by a codicil gives the same iwuperty to H, and if 
in the event it turns out tliat B cannot take, it has 
to be ascertained from the language of tlic testator 
as found iu his testamentary documents, whether 
he intended that the gift to A should be displaced 
altogether or that it should be displaced only in 
favour of B, and (if B cannot take) the gift to .1 
should remain. 

A Hindu, who was the sole surviving co-parceuer 
of his divided share of ancestral property, made a 
Will appointing his wife and his daughter to be ex- 
ecutrixes and givingi«tc»-aijfl authority to his widow to 
adopt a certain son of his daughter iu case of liis 
own death before completing the adoption, and in 
tne event of the death of that sou to adopt anotlier 
son of the same daughter. The testator completed the 
adoption and thereafter executed auother Will 
which contained no words of revocation of the 
previous Will and was wholly silent as to adoption. 
Both the testator and the adoptee died. On a suit of 
the reversionary heir-of the adoptee the second Will 
was declared null and void and inopemlive according 
to Hindu Law. The widow made another adoption in 
accordance with the first Will. On a suit to set aside 
the adoption it was contended that the former 
document was not a Will and that if it was a Will it 
was revoked by the second document and the widow 
had no power to ado[)t: 


HINDU WIDOWS' REMARRIAGE ACT (XV of 
18£6;S.2 gyi 

— - — S. 2, applicabilifij o/-Griliast Gosliains— 
Kamo mariiagc -Unchastitg after inheritance, effect 
"/• 

^do can \<iIk]]\ re-niarry according to (lie 
custDm of her caste, her re-maniage does not dc])rive 
her of her right to tiie estate of lier deceased 
husband. 

If a widow becomes lUlcha^tc after iiiheritin-r 
properly of her husband, she does not by reason of 
sticli uuchastity forfeit the interests which have 
become vested in her by right of iulieritauce. A. 
Ram Dei r. Kishex Dei 33g 

ILLEGITIMATE CHILD, succession by. iVe Hindu 
Law. 

INAM— G/vntt conditioned on perfoniianu’ of certain 
duties bij inmmhrs— Grant, ivhefher constifales 
public trust-Leuse by certain iiiamdars of property, 
whether void os a whole. ’ 


An inam gmntt‘d to several jieople on condition 
of their jierforming certain duties for the benelit 
of the public does not create a public charity. 

Wliere, therefore, an inam was granted to the 
plaintiff and several others on condition of their 
providing water for tlie use of travellers passin.r 
through that place and certain of tlie inamdarr 
leased the whole of llie inam lands without the eon- 
sent or knowledge of the plaintiff wlio sued for a 
declaration that the lease us a wliuii^ was void aiul 
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INAM— conolil. 

that he aloug with such wiaHK/ur!} who were not 
parties to the lease was entitled to possession of the 
property; 

Held, that the lease was not void as a whole, but 
it was not binding on the plaintiff’s own share of 
the lands. M. Kopparazu Yrnkatasubbiau r. 
Muritouda SuAiK Sii-AR Saiiib, 3 L. W. 167; 19 M. 
L. T. 141 947 

INFANTS RELIEF ACT OF 1874, 37 & 38 VIC.. 

C. 62, S. 1 913 

INHERENT POWER -Review 527 

INHERITANCE. Sec HinBu Law, AtiYASANTANA 
Law. 

INJUNCTION. See Civil Procrdubb Codk, U. XXI, 
R. 32. 

— — — Co-sharers— }yrong/nl user by one co-sluirer of 
joint properly— Necessity of proving substantial 
injury. 

In a suit for injunction against a cu-shurer for 
wrongful use of a joint land, it is not necessary to 
])rovc -tlmt tlie plaintiff is suffering or is likely to 
suffer substantial injury by such user. A. Guasitu 

V. SOUEIAN SlNOU 690 

INSANITY. Sec Pknal Cudb, S. 84. 


INSOLVENT — Sale in cx’cntionof decree before order 
of adjudication, effect of— Orderof adjudication, effect 
of. 

Some creditors of a judgmciit-deblor ui)idied for 
his adjudication as an insolvent. SubseijUcnLto this 
application some ))roperty of the judginenl-debtor 
was sold in exccntioii of a decree for money held 
by another ci'editor. TIu; sale-proceeds wore realized 
bv the Court c.xeeuting liio decree before the order 
oi' adjudication nas passed, but the sale was nut 
contiriued till sometime later: 

/W(/, that tlie Receiver of the estate of tlie insol- 
vent was Tiot entitled t'> claim payinont of the sale- 
])roeeeds for rateable dislribulitni among the creditors 
of the insolvent 

Jleld, further, that, if tlie title of the iiisolvcut to the 
property sold had determijied by onler of adjudication, 
it was of no cnnse(|uence whether the money was 
paid to the creditor by set-off. or was lying in Court 
awaiting eonfirmatiou of the sale. U. AiiiAMBilir 
Lal j’. Cuiian(;a Mal, IS 0 C. 208 429 


INSTALMENT. See CoMraoMisK. 

life— llcftisilby insurer to accept piv- 
iniiiiiis, ffferl tf — Court Fees Act fl'II e/'i870,.''. 
i}— Additional Court-fees, lenj tf, after dcelsion of 
rase, n-hcHicr alloirahte. 

Once the insurer refuses to accept premiums, 
the insured is not bound to goon tendering suc- 
cessive premiums in order to save the right to 
recover the amomit insured; he can sue for da- 
mages at that time or refuse to Irea the contniel as 
at an end, ns the insurer's refusal to accept premium 
is a contiimiiig j’cfii.sal. 

The provi.sions of the Court I'Vcs Act relating to 
the levy of additional fees apply only t<i cases wiiicli 
arc poiidingand eaiuiot be enforced in cases wiiieli 
have been linally decided. L. II. SllANUNAi Likk 
IxsiKAMK Co, Lo. r. Mas. Hki.bn Constancy 

IlKOWN 534 

• money— .Succession rertiticate. wlietliev 

nccesfary to recover after dcalb of iiisntcd person 

yvi 


INTEREST ou canal dues, if allowable 636 

" Debtor and creditor— Debtor ujiable to pay 
OH flccojiut. of creditor's act, effect of— Interest for nuch 
period, if I'ecooordble —Penal interest, relief agaimi-^ 
Court, power of. 

If a creditor, by his uwu act, puts it out uf the 
power of the debtor to make payment, no interest 
is rccov^blo for the period during which 
the debtor avus thus prevented from paying the 
creditor. 

A Court is comiietent to grant I’elief whenever 
the rate of interest appears to the Court to be of a 
penal character, that is, so unconscionablo and ex. 
travagant that no Court should allow it. Q. 
Qopkswar Saha r. Jadab Chandra, 22 0. L. J. 352 . 
20 c. W. N.689 537 

■ — — , excessive, provision for— Penalty 697 

———Local cess, arrears of, interest on 4 *3 

— — Mortgage— Fixed )>oriod for redemptioa*— 
inlcrost after tliat date, whether chargeable Rato 

821 

——Promissory note silent as to interest— 
Collateral written agreement as to interest mode 
cuiitcmporuueously, effect of— Rato of interest 

chargoablo 238 

■ Rule of damdupat— Usw/rucftMiry mortgage— 

Muvfyagee obtaining possession at a date later than 
the date of document— Rule, whetherapplicahle. 

In Die case of a usufructuary mortgage in 
whtcii tlio mortgageo obtains possession at a 
date later tlian the date of doenmeut, the 
rule of damdupat does not apply to tho interest 
l ocovcrablo during the interval between the date of 
document and date of obtaining possession. N. 
Pandimi r. Panduji, 12 N. L. R. 1 231 

' ■■ ■ ■■ ■ Tender of iiiortguge money not made- 
interest, Avhether can be charged 97 

INTERPRETATION UF AM-MUKHTEAUNAMAH 

119 

INTERPRETATION OF DECREE 353 

“ — Decree awarding peraouul nuuody in case 

sule-procecds of mortgaged property do not suffice 

20 

INTERPRETATION OF STATUTE 211 

Wciglit to be attached to illustrations 641 

INTERPRETATION OF WAJIB-UL-ARZ 291 

INTERPRETATION OF WILL. See Will. 

JOINT FAMILY. See Hi.ndu Law. 

JOINT HINDU FAMILY. Sec Partxkrsuip. 

JUliUSDICXiUN. Sec Appeal; Civil Procedure 
Ciihe. Ss. 15, 16('0, Hi*, 0 11, U.3; CRIMINAL 
Piux Eoi MK C’oi*K, S.'i. 145, 476; Execution; Prac- 

TH E; Review. 

•— .Acquittal, revision against oi*der of— Local 

(tovernment ivfusiiig to appeal— Jurisdiction of 
High Court 683 

— A))plicution for transfer — Plaintiff, right of, 

to eimose his own Court — Principle — Applicant, 
rigbl of, to be hcanl fii'st 613 

~ — AiLiirutitm — Awanl— Witl»dran*al of suit 

347 
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JURISDICTION-oontd, 

Assignment of Government revenue. - 
Assignee, whether has first charge on land-Snit 

J^rS: if' 

. Collator 


powers of-Madras Regulation YII *nf 1828- 
Madras Dopnty Collectors Act (VII of 1914 ) 986 

Contract— Specilic performance— Time as 
essence of Contract-Express stipulation or nature 

of property or circumstances, effect of-Enuity- 
Intention-Rcquisitions ns to title, wlien valid 246 

^—Decision of Revenue Court-Ronsion to Hi^h 
Court, if competent-jurisdiction, conflict of- 
Cml Proceduco Code (Act V of KOS) s IH- 
Charter Act, 24 ,i- 2,5 Vie. o, 104, s Ifi-Er 

decree, setting aside of, without notice -Ileriow - 
Revision 567 

--Letters Patent (Mad.), .s. 12-Discretion 
exorcise of by High Court on Original Sido- 

interference by-Property situated in 
diffeient jurisdictioiis-Leave to bring suit for 
partition refused -Separate suits, if maiutainable- 

Order refusing le.ive to amend jilaint, if appeal- 

423 

Digjvari tenm-e-Ohat Bhan-n-tJ/mtiro/ 
roll? jwrisdiction of, to reinstate 

abi% of '’''""^'^''-Declaratorj suit, maintain- 

437 


— — High Court, power of, to enhance sentence 
-Lacdios of prosecution, effect of— Penal Code 
(ActXLV of I860), ss. 380, 454 1 31 

■— House used as brothel-Magistrete, power 
of-Proper order- Punjab Municipal Act, s 153 

— Manager, if a Revenue Officer— Finaliti^^.f 

(8o„,. 


<1. -1 issue to be appropriate! V 

decided by Civil Court— Criminal case, stay of 135 

-—-—Rejection of application for revision— 
Review— Power of High Court 335 

-- Revenue Couii-Bocument, validtfy af. nuex. 

Tlie Revenue Courts, for tlie purpose of dcridin.. 

questions of tenancy, should decide whether or not 

a document can he acted upon as void or voidable 

and subject to appeal, snch a finding is final aniess 

specially reserves authority of 
Gie Cinl Court. U. P. B, R. ,,, 

' 905 

juri.sdietion of, to refer 
fincstion fo Civil Court for trial j 

Revenue Officer, power of, to revise order of 
predecessordn^otticc — Deposit under section 13J if 
includes deposit in Snb-Treasurv -Application 
lor deposit, form of-Xotice-Snle, setting asi.ie of 

“Revision— Grounds 250 

•Suit to recover damages for causing pollii 


tion 


236 


JURISDICTION — concld. 

~ ? Ruardiau of person against guardian 

of property to recover money for minor's education 

— -Temple Committee, powers of-Civil Court 

jurisdiction of, to frame scheme 2 1 1 

Tnmsfei- of jmcealitigs which arc n-ilhout 
J'ins,hc„on, ,J pcofhc cccJZ 

pecn,„ar,j jnn^Ucilow of Court dccriei g uuit , 

-dmu Jor-Dccrcclug Court, Jurisdicti,^ ollkcluf 
l ioceedings m a Court wl.ich are wifi, mil iuris 
d rtmn arc not preceedings which can be transferred 

civil Su'retrlhe 

of an immoyeablo property witli mesne lu-olits Tim 
value of the suit with mesne proli(s\.Iaill ! ^ 

IdtoV'^^ tlmsuitamoiint- 

od to a gross valuation of Rs. 1 , 200 , but the mesne 

I iohts pendente hte ami thereafter up to tlie date of 
‘ jurisdiction: 

ifWJ, that the jMiinsif’s decree for possession ■m,] 
mesne prohts antecedent fo suit must stand but' -is 
agmrds the assessment of mesne profits from tlie 

institiitinn of ihe suit to the date of dfdiverv of 

cr-:;: ‘'""t 

7oo 

im^Procedure Code-Bm -Accused, rights of 669 
— -OhCUIL and revesue COURTS- 

./oint possess,,.,,, oj nndev.pmpnefanj hohUnq-Me.ne 

fid 

sni!iflTj''° '"'''''■■-Pfnprietors lioldi,,,, 

-pecifii shares lu a certain area within tlic -mi/m/ 
a suit lictween them for joint posscs.-im, foe 
mesne profits iii respect of laud wroiertiillv 

a'cGn Court."''' «> 

agJitru o‘ 

fL . 4 »'|0 letiuiis possession over 

e mortgaged property in spice of redemption 
although J,e be a co-sharer of the mort-aoor ij 

vights forming the sulije^.n^tt? 
of tlm morf^igp, ,s cognizable by a Civil Court i) 

^ 0. L. J, 625 ’712 

Charge to Jnry-Comm.m ohjed ..f Wo( 
"mission fo mention, whether vitiates trial 684 

-Charge to Jury -Trial of sevon.I ac 

(■used together-Omission ro place defenef. evidonco 
i-egarding each accused bcfoiv Jur^• ejfpr.t „f 
Misdirection j 

.T' , ’ ^vial by— Jiulgo's diitv aji 

KABULIAT. .See Laxdmihd .I'xip TKXAvr. 

RARAK. See Malakar La». 

L.UIB.ytDAI!. tire XoKTiira.v ,, 

Draixauk Act, S. 47. ' 

LAND ACt^UlSITKiN' ACT U 0 MS 9 .D s- m .. 

(2j-Reforene.-l>arty to rcdVwcnce ' not ‘prf-i,t.- 

his claim to conij.ensation before Speciaij' l.V -7 
jh.Wdlrt,,n claim in, i, i„ Hvi, 

■ " 922 
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LAND REVENUE, awessmeni o/, when barred— Awam 
J/and and Revenue Regnlatipv (I of 1886), s. 28 
proviso, cl, (4)— Benja? Land Revenue Afisesswieiit 
{Resumed Lands) Regulation {U of 1819), ss. 21, 2d 
— Bengal Land Revenue Assessment ( Resumed Lands) 
Regulation {III of 1828), s. \0— Regulation II of 1805, 
s. 2(2) — LimiVation, lY bor fo Government’s right to 
assess revenue-^-Statute, when retrospective— Evidence 
Act {I of 1872), 8. 65— Pwbti'c documents, secondary 
evidence of — Limitation Act {IX of 1908), 8ch, I, Art. 
149. 

, Per Cun'am. — Clause 4 of the proviso to section 
28 of the Assam Land and Revenue Regulation, I 
of 1886, does nob authorise assessment of revenue 
on a property, otherwise assessable under section 
2S, which has been held by the oivnor for more 
than 60 years without payment of revouue, unless 
it is shown that the owner had a right to hold it 
revenue free and that right has been lost within 
60 years. 

Per D. Chatterjec, J.— Tlie mere fact that the 
plaintiff in a suit against the Secretary of State for 
India in Council for a declaration of his revenue- 
free title to a mahal produced and proved the 
thakbast proceeding of 1861, in which the mahal was 
described by the Tbak Authorities as a resumed 
mahal, does not operate as an admission on tho part 
of the plaintiff of Government’s title to assess 
revenue in 1861. 

The Government's right to assess revenue on a 
property assessable to revenue becomes barred 
by limitation after it has been held without assess- 
ment and payment of revenue for sixty years. 

Where at the time of the Permanent Settlement 
in 1793 tho Government had to abstain from making 
a settlement of land revenue on a certain land on its 
owner claiming n lahheraj title: 

Held, that the cause of action arose in 1793 and no 
revenue liaving been assessed within 60 years tho 
Government’s right to assess revenue was barred by 
limitation. 

A claim of Government to assess revenue becomes 
liarred by limitation where, after a decision of the 
Board of Revenue in a resumption proceeding tliat 
tlie property is assessable, the owner continues to 
hold it witliout payment of revenue for 60 years. 

Tiie right of Government to assess revenue may 
be liarred by the operation of the Law of Limitation. 

A Statute is not retrospective simply because a 
part of tho requisites for its action is drawn from 
a time antecedent to its passing 

Per BeavheroJI, ./.—A certilied copy is not the 
only admissible secondary evidence of tlm contents 
of a public . document; when tiie original of the 
public document has li'cn do.^troyed or lost any 
secondary evidence of its contents lieeomes admis- 
sil)le. 


The effect of proviso 1 to section 28 of the Assam 
Land and llcvcuiiie Regulation I of l8Sj Is tt) save 
a land from assessment if the owner ean jmive 60 
years' po.ssessioii without payment of revenue, unless 
Goveniment can prove that at some time n itliin 60 
years there was a cessation of the assessee’.s right to 
so hold it 


LAND revenue— conoid. 

Tho words “held revenue free” in the proviso 4 
to section 28 of tho Assam Land and Revenue Regula. 
tion I of 1 886 mean “held without the payment of 
rovenue”, and not “held revenue free” as of right. 

Whether the right of Govornmon^b to 
assess land revenue can never, be barred? C. 
Ananda Kumar v. Secretary op State, 20 C. W. N. 
676 774 

LANDLORD AND TENANT — ^Attornment by tenants 
to strangers, effect of— Landlord, if dispossessed 
without dispossession of tenants 202 

———Ejectment, suit for— Transferee of tenant’s 
rights, if necessary party 791 

— ^ — Grounds for redemption of rent 809 

Hajni — Landlord’s right to claim full rent 

after allowing hajat for some years — Non-occupancy 
raiyat — Agreement to pay full rent stipulated in 
lease after getting hfljaf for some years, if valid— 
Evidence of subsequent agreement or of conduct 
to vary rent stipulated in registered lease, admis* 
sibility of 251 

■ — Landlord receiving reduced rent, whether pre- 
cluded from getting rent stipulated for in leaae^ 
Hniat—Beyal Tenancy Act {VIII of 1886), s. 29, 
contravention of— Agreement to pay full rent reserved 
in kabnliat on expiry of its term, during which large 
portion of rent to he kept in hajat, effect of— Evidence 
that rent was never realised at rate stipulated for in 
lease, value of— Instalments for payment of rent 
numerous, whether contrary to usage— Agreement to 
accept reduced rent, consideration for — Evidence 
that stipulated instalments were never enforced, value 
of— Bengal Rmt Act (K of 1859), s. 21. 

The mere fact that a landlord accepted rent at a 
lower rate than that stipulated for in the kahuliat for 
some time, does not bind him to accept rent at 
that rate in future. 

Tho question, whether an agreement by an 
occupancy raiyof to pay tho full rent stipulated for in 
a kahuliat on the expiry of its term, where during 
the term a large portion of that rent was to be kept 
in suspense (hajat), contravenes the pronsions of 
section 29 of the Bengal Tenancy Act, does not 
arise in a cose in which tho term of the kahuliat 
expired before the passing of tho Act. 

Any variation of rent reserved by a registered 
lease must bo made by a registered instrument 
and oral evidence is inadmissible to prove such 
variation. 

An agreement is nonetheless oral because it is 
to be inferred from tlie conduct of tho parties. 

Where leases are not registei-ed oral evidence is 
mlmissil.le to pi-ovo any variation of tho terms. 

Wliother nu agreement made by a land- 
lord, on the expiry of tho term of a kahuliat, to 
aea«i>t rent at n lower rate than that reserved in the 
kiibulul IS unentoreeable for want of consideratiom> 

Tlie fact of payment and acceptance of rent at a 
reduced rate ever since the expiry of a lease (which 
reserved a lugher rent) may bo adduced as evi- 
ediiee to sl.r.w tlmr the parties never intended tha 
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LAKDLOKD AND TENANT-contd. 

the stipulation to pay the fall rent was to be acted 

upon or in the alternative that there had been a 
waiver. 
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The question of usage (as to the payment of rent in 
numerous instalments) arises only where there is no 
written agreement between the landlord and tenant 
under section 21 of Act X of 1859, C. MANinnai 
Chandra Nandi v. Durga Sundabi Dasva, 20 C. W. N. 

_ iss 

—Lease for indefinite period, if requires 

registration— Adverse possession by teoant— Non- 
payment of rent, wheilier establishes advei-se 
possession 


^f'^spnsftci'-^Advorsc — Jtf'rer- 

xioner, whether can sue for declnralion of titfe—Cause 
of action-'Decree for 'forinoV possession— Civil Pro. 
cedure Code {Act V of 1908), 0. XXI, r. 36. 

Where during the currency of a lease the defendants 
took possession of the suit lands not only adversely 
to the tenant, but also claiming adversely to the re- 
versionary rights of the plaintiff landlord: 


au entry in a Hutmn for the purooso of p«fnK);c.iv* 

the relationship of landlord Zt tnant ! 

defendant set up title by adverse possess on t 

was found that the defendant was in po se^ion 
even prior to the entry; possession 

Held, that inasmuch as no rent was ever naid the 
inference was that not only there was no 

that the defendant was in adverse possLsion C 
Birunoua K, shore, v. Nabin Chahora, of cl. i 

fiei 

— Remimon— Claim for remission of “^ivi ’ 
Custom or contract ,wt proved-Claim, viiher ran 
he Jegalty enforced. ’ 

In the absence of a custom or a contmet in .i 
contiyy, the obligation to grant remissions i . u ll' 

moral, and not legal, and cannot be enfor^ by 'I 

suit. M. RaMAKRISHNA RayANINGARU V Uixri 
CHARIAR, 3 L. w. 300 ■ 

7 37 


■Heni, payment oJ~Dap of gmce~Fo,feiture 


Held,{\) that inasmuch as the plaintiff’s right of 
reversion was affected by such adverse occupation he 
had a cause of action against the trespassers even 
during the currency of the lease; 

f2) that he was entitled to a decree declarin'^ his 
title to the lands and giving him “formal” possession 
thereof by the proclamation of his reversionary ri^^ht 

30 M^L 7^2T8^”^ 

Madras Rent Recovery Act (VIU of 1865^— 

Kanganam or kulavettu, mlure of-TenLi, 
Uahlity of. ’ 

A tenant is not bound to pay anything for 
or hilaveitu in reference to samudauam 
lands inasmuch as they are in the nature of voluntary 
payments. M. CinDA.MBARA.M Chetty v. Avyavu 29 
iJ. L. J. 746 ’pjp 


As between landlord and tenant a Civil Cmu-t has 
a discretionary jurisdiction to relieve a^minst fo7 
feitiire of tenancy in all proper case.s, whether days 

■""" * -■ “■ 

526 




•^Nondransferahle occupancy holding— Transfer 

of poriiov-Transferee's right, uAcnraiyat refuses to 

pay rent for transferred portion-^Landlord, rights of. 

When a tenant of a non-transferablc occupancy 

holding, after having transferred a portion of his 

holding, refuses to pay rent for that portion and 

tenders to the landlord the proportionate rent due 

in respect of the remainder of the holdino- it is 

open to the landlord to decline to accept an 

apportionment of the rent and recognise any division 

of the holding and hold the tenant liable for thp 
entire rent. 


In such a case a landlord is at liberty if he 
so chooses, to accept from the tenant the amount of 
rent tendered by him for the land he still hold.s 
without prejudice to his rights as against the 
transferee in respect of the transferred portion 


As between such a transferee and the landlord 
the latter IS pi mm/acic entitled to khas possession 
of the land transferred. C. Kunya Kesori Pal r 

Ba.MA SuNDaVRI Dasya ygl 


Relationship of landlord and tenoNf— Khatian 

entry tn— Adverse possession— Presumption. 

In a suit for declaration of title and assessment, 
of rent to the land in .suit the plaintiff relied ou 


tenants-Rent, suit for, against recorded feLT^t 
01, on unrecorded tenants-SymboUcal posseZl 
vhea affects persons not parties to suit or ^evecution 
proceedinys-Su,t for possession by executtoT ! 

chaser of ludding— Limitation. 

Throe brothers, defendants Nos. 1. 2 and ^ , 

a non-transferable occupancy Iioldlno- ■ 
sold a portion of it to deSts N„'s 

settled a sub-touaiit, defendant \o ft ^”dl3and 

tiou. But the name of defendant No.' 7 alolie woV^L'^' 

ed mthe y/icff.vtn of the landlowl ,.. 1 ^.- 

of a decree obtained in r“ .b " 0 ^;^ 

ant No, 1 alone purchased tho i* 

settled with the plaintiff. The latter with, 

from tlie date of symbolical possession b,It ,n ore if''® 

12.vearsfi'omtlie date of the execution.? ■ 

deS;n:sr‘L::;^XtCt:tr^‘-‘ 

be represented in their relations to the 'in,,,? 
their brother, defendant No. 1, were par? 'T' 
su,t in tl,e na,ne of tlieir brotl,er aiirl^'n T’l 
heard to say tl„at tl.ey were strl„!e, s T 
and that, therefore, against them'’ the symbol'^'^’ 

possess,™ gave start to a fresh perj,,,! „f ' 
tl,at as defendants No.s. 6 l" ' 
strangers to the suit, the lieliverv' of 
possession did not aifect tlieir pos'session '"'? 

the suit as against them was hailed W H,?? 

that defendants Nos. !•> and ft 
cognised purchasers of a portion of the'^old'''"* 
were bound by tl.e result of the rent suir •, ^ 
liable to be turned out by a sepan to n 

for the purpose within 12 years from the d'ir^"77^ 
— sale. C. SAPi-LLA 
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LANDLOBD AND TENANT-coneld. 

— — Tenant-in^common, iohstker can sac for his 

nhare prnviaioiut, conafnicfion of-^Lease 
providuig for re-entry on hivach oj covenanU^For- 
feitnre once incurred, effect of-^Mah'immadan Laio— 
Intestate Succession. 

The rights possessed by the members of a Mu* 
hammadau family in an intestate s estate ai*e those of 
temn^’i-in-common. 

A to.unt-in-common is, in the Madras Presidency, 
entitled to sue for his share of_ the property do- 
mised, when a forfeiture has been incurred. 

Penal provisions providing for re-entry on failure 
to perforin the conditions of a lease should be strictly 
construed' without favour to either side. 

In a mining lease the interests of the Government 
also are in jeopardy and therefore a forfeiture once 
incurred cannot be relieved against. 

Where the plaintiff and the defendants owning un- 
divided shares in the property in dispute jointly gave 
a mining lease, which made the rent duo thereunder 
payable in certain proportions individually to them 
all and provided for re-entry in case of the lessee's 
failure to perform the conditions, and the plaintiff, 
on the breach of certain covenants, sued for a do- 
claration that the lease had terminated and for pos- 
session of his share : 

Held, that the suit was maintainable. M. Ahmad 
Sahib SuriTAKi v. Magnesite Syndicate, Ltd. 512 

LKASE. Sec Landlord and Tenant; Mortgage. 

Contract for one year~Tenant holding over — 

Contract, tacit renovation of— Tenant, if trespasser 
S'enancy, determination of. 

If there is a lease for a year and by consent of 
both parties the tenant continues in possession 
afterwards, the law implies a tacit renovation of 
the contract. They are supposed to have renewed 
the old agreement which was to hold for a year. 

Whore, therefore, a contract of lease is for one 
year certain and provides for payment of rent 
annually and for its termination on demand Avithout 
specifying any particular date for making such 
demand, the tenant holding over is not a mere tres- 
pfls.ser but a tenant from year to year whoso tenancy 
must bo determined by demand made before the 
new term commences. M. Brvi Umma v. Thekkini- 
HDATH Allatii Shamu Menon, 3 L. W. 189: 19 M. L. 
T, 128;(I91fi)M. W. N. 192 70P 

- for definite period « Female tenant in her 
own right -Death of tenant— Lease, effect on 713 

• — , pcrnianent and at lixed rate— fioiyot, rights 

of— Sub-lease, if peimittod—Sul».lessees, right of, to 

apply tmdci section 710 (3) 503 

■ I’ermission to build— Lease not executed — 

Dispossession— Suit for possession— Injunction- 
License— Licensee, ])03itinn of— Kasemonts Act (V 
of 1882), sections 52 to 04 346 

— providing for re-entry on breach of cove* 

nants— Forfeiture once incurred, effect of— Mu- 
hanimadan Law — Intestate —Succession 512 

LEGAL NKCESSITV. See Remgioos Trust. 

Daughter’s (laugliter’.s or son’s marriage by 

widow 121 


iim 

LEGAL PRACTITIONERS ACT (XVIII op 1B79), 
Ss. 13, CL. (6), l^Frofessional misconduct of 
Pleader— Act done as suitor— Error of law, effect of— 
Reference, legality of— Bench and Bar amity between, 
necessity of— Anonymous communications to Court 
»inpropri>f|/ of. 

A Pleader praotisingin a Mnnsif's Court and his 
oousin had an execution case before the Munsif, which 
being unjustifiably struck off, a notice signed by 
the cousin and written out by the Pleader was given 
to the Munsif threatening him under erroneous legal 
advice with a suit fur damages. On the report of 
the Munsif, the District Judge asked the Pleader 
to apologize, which he refused to do. A reference 
was tlien made against him under section 14 of the 
Legal Practitioners Act: 

Held, that the reference was incompetent, not 
being one Avarranted by clause (6) of section 13 of 
Act XVIII of 1879, inasmuch as wbat was done by 
the Pleader was done in tho capacity of a suitor in 
respect of his supposed rights as a suitor and of an 
imaginary injury done to him as a suitor and it had 
no connection whatever with his professional 
character or anything dune by him professionally. 

Held, also, that the error committed by the Pleader 
Avas an error of laAv which could not bo treated as 
professional misconduct. 

Necessity of amity and mutual understanding be. 
tween the Bench and tho Bar noted. 

Anonymous communications to a Court against a 
party to a pending case commented upon. C. In re 
PuRNA Chandra, 20 C. \V. N. 278j 23 C. L. J. 237; 
17 Cr. L. J. 65 657 

— — ‘Ss, 13 (f), 14 — “O/hcr reasonable cause,"' 
meaning ©/—.Scope of inquiry under $. 14. 

Section 13, clause (f), of the Legal Practitioners 
Act, 1879, is not confined to oases of misconduct 
ejitsdem generis, as those referred to in the preceding 
clauses, but includes other cases of misconduct as 
well. 

Section 14 of the Act covers all clauses of section 
13 and a subordinate Court is not precluded from 
taking proceedings against a legal practitioner for 
conduct alleged to come Avithin clause (// of 
section 13. M. District Judge oe Kistna r. Hanc. 
MANi LU, 18 M. L. T. 549: {1915) M. W. N. 1050: 


17Cr. L. J. 38 326 

S. 14 326, 657 

LEGAL REPRESENTATIVE. Sec Civil Procedubr 
Code, 8.2(11). 

LETTERS PATENT (B()M.\ CL. 12 918 

(CAL.), CL. 15 468 


— — (MAD.), Cl. \2—Disci'etion,ejeei\'ise ofjbyHiyh 

Court on Oriijinal Side— High Court, interjerence 6y 
— Jurisdiction— Propert y situated in different jurist 
dictions— Leave to bring suit for partition f'cfused-^ 
t^eparafe suits, */ iiuiiiituinahlc—Oi'der I'efusing leni'e 
to amend plaint, if appealable. 

A High Court on appeal Avould not interfere with 
the exercise of its discretion on the Original Side in 
refusing leave to sue for jmrtition of properties sitn. 
ated in different jurisdictions. 

An order refusing leaA'e to amend a plaint is in 
the nature of an interlocutory order and is not ap- 
j)ealal)!e as a judgment. 
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MTTEKS PATENT, (MAD.)-coud<I, 


GENEBAL INDEX. 


eat junsdiotions, a separate suit lies in each iurisdic- 

Per\ L“^“u“°“ f property these iituld. 

(trautinu P'^'n^ presented on the 

Solnf i fO'osional leave loses vitality the 

Sr ref Therefore, an 

~ Cl. 15 ft? 5 

— —Cl. 36 III 

'“'"“pope'- ’‘'■‘Me, how far pro. 

0/ pnWic iiwii, when Justifiable-Well.fouuM 
criUciiftm, meanin<joJ. 

‘1‘scussions ou matters of 

day It IS too much to expect that a writer in 

each article should set out all the facts upon which 

comment is based, includin.^ admiUed fatJ^is 

Avithm the knowledge of every one interest- 
ed in the question. 

Where the public comiuct of a public man is 

mg upon it makes imputations on his motives 

?o tlmtTf '0K‘‘™ately out of his conduct, 

so that a Jury shal say that the criticisim was not 

mlti‘inablo 

fo,m''de/‘‘“®"'“"‘ I'O 'veil, 

founded means no more than that a fair-minded 

opbio'n"**^ 

Where, tlmrefore, at a time when a llailway strike 
''as impending, an article appeared in the defend- 

iZ a„,r f the 

s? tllr rr"i ^ “"f^tence for the amicable 
settlement of the dispute, on a suit being lirou^lit 

to recover dainage.s for libel: ° 

n„ felt “ e'>"‘'nent 

on facts which were common knowledge and the 
'viiter was 'vell warranled in forming and expressing 
he opmion that the plaintiff bad endeavoured to 
stop the conference and to foment the strike M 
Mapeas Tims PaixTtxG asd Publishixc Co, Ltm 

r.K0CEas,3L. W.67,'30M. L.J,294;(19I6) J[. IV. 

' 408 
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LIMPTATION act (IX oy 1908), |S, 5 380, 630, 8z9 
’ 973 

cause. ^ ''' ‘™-S».ficient 

It is not an iuflexiblo nule of \a\v * 

lUA,ic.GoEALCnA.Nn,37P.W.H.]916 640 

Ded?im; l™itation- 

Isttond Appellate Court, election of 380 

S 14 


LICENSE -Permission to build-Lease not eveeuted 

-Dispossession-Licensee-Itemedy 346 

LIMITATION-Agriculturist, bond exeei.ted l.v- 

bint tor recovery on bond 495 

Landlord and tenant- Settlement nrocei.d- 
mg, right claimed at— Hostile right 855 

lieview-Delay in Hling petition-Huty of 

aiiphcaut to account for delay I qqq 

— Sale ill execution set aside-l’art of decree 

barred, if realisable ^ p 

- Suit for possession by e.vecutioii purcha.,.,- 
ot holding ‘ ‘ 


703 

- - Tenant dispossessed liy a eo-sharcr landlord 
—Suit tor recovery ^ 


, 497,616 

l^-^Acknowlcdyiwnt r>f linhiln,, ; /■ 

It"’ "/-i'^-h'vucc L (M 8 2)"7 '0 

Rcuna, records, adwIssiblUly in\Jidencc l} 

tim implication must be 1 n.^ "nplication, but 
that the acknowledgment is 

An objection that a person sl.nnm i • • . 

a party to a suit *■ .iniiicd as 

admission of an existing liaMi,;m"S''';,;.7„'' "" 

str? r 

'vi'ei. tlie facts recorded are T ‘ 

the duty of the Kevenuo Otticor to record th Z i 
record is evidence nf tl.ncn f t'u'ii lus 

■>f ti>o Evidence Act S B m Sa u 

I'I'>hamad,9S.L.R 143 

548 

' ‘ neevs- 

parties, llle defendants in ^Srwrit'l^n^'^tnr'^ 
merely recited that thev liad receiw! , 

amount a.- Parnest moneV and thr*,. 'i 

said amount hud been mo're than re- paM hv' i'".' 
otjfoods: ^ o\ uclM'erv 

liawi!iy ' ™ Urn Z "f 

the lime under socl.oit 19 of tl.e Liinitmi,,';,' A,','''""' 
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LIMITATION AOT-contd. 

A parsoQ who otaims an exclusion of time during 
which a former proceeding was pending must prove 
two things, firstf that he had prosecuted the former 
proceeding with due diligence and, secondlyy that the 
former Court had been ujjable to entertain it from 
defect of jurisdiction or other cause of a like 
nature. 

Where, therefore, each of the two plaintiffs in n suit 
came into Court originally to sue separately in 
respect of a contract which gave them a joint but 
not a several right and their error was pointed out 
to them and they were given every opportunity of 
rectifying it ; but they elected to proceed with their 
suits as then framed, and by the time they were 
dismissed on the ground of non-joinder the period of 
limitation had expired: 


Heldy that the plaintiffs had .not exhibited that 
degree of diligence Which alone could entitle them to 
the benefit of section 14 of the Act. P. Kalu v. 

Mbiiru Mai,, 33 P. W. R. 1918; 41 P. R. 1916 497 


S, 21, scops o/ — contractor’*, 

meaning of— Test for determining effect of acknowledge 
meat by third party -Decree-holder, right oJ^Ecemp- 


tion, grant of. . . r- .a a- a 4 • 

The proviso in section 21 of the Limitation Act is 

not exhaustive of the persons for whose benefit the 

protection is intended. The test in each case 

is whether the person who keeps alive the debt had 

express or implied authority to act on behalf of those 

against whom limitation is to be airested. In cases 

where the liability is several, it should be clearly 

established that the persons to bo bound allowed 

themselves to be represented by the person who 

made the part-payment. 


The word “joint contractor” in section 21 of the 
Limitation Act applies also to a surety; and, therefore, 
an acknowledgment by the jirincipal debtor does not 
save limitation against the surety. 


Ordinarily a decree-holder is entitled to have all 
his remedies against the judgment-dobtor and 
exceptional circumstances should bo proved in order 
to grant any exemption from the general liability. 
Au° order, therefore, directing tlie payment of a 
decretal amount by instalments extending over four 
years should be supported by very strong circum- 
stances. M. Kothanuaraman Cubtiv v. Shunmugam 
Chettv 


— S '12-Snit aguinM wrong dejeinlunt— Right 

person m<n/e defendant after period of limitation, 
effect of— Clerical mistake— Misdescription of defend- 
ant — Amendment. 

In a suit for the correction of a certain entry in the 
Record of Rights the defendant was described as Mr. 
P. J. Forbes but sometime after the period of limit- 
ation for the suit had expired on the petition of the 
plaititifT, alleging that the defendant had been mis- 
described in the plaint and that the defendant was 
really a lady named Miss. P. J. Forbes, the lady was 
made a defendant. She contested the suit and it was 
dismissed as barred by limilation against the lady; 


Held, that the suit was not barred by limitation iii- 
asniiicli as tho mistake in the name of the defendant 
was b.it a cK'rical one and the case was merely of 
UlisdeseripUun h.iviin: i\,;ard to the fact llial the 


LIMITATION ACT-contd. 

party that was meant to be the defendant in the auit 
was the person whose name had been recorded in the 
Record of Rights. C. Jooendba Nabain Bov v. 

FOBBBS 

— — S. 28, ScH. 1, 8 C 0 }ie of— Sale, cancellation o/^ 
Previous suit by defendant dismissed as time-bari'ei 
Subsequent suit, whether barred res -judicata. 
The first Schedule to ’the liimitation Act only 
provides periods of limitation within which suits must 
be brought. It does not provide any period for 

defences.. 

The plaintiff bought a house sold by a Receiver in 
order to clear off certain debts and got possession of 
it with the exception of 2 kothris. The defendant 
sued for the cancellation of the sale but the suit was 
dismissed as time-barred. The plaintiff, then, sued 
to get possession of the kothris: 

Held, (1) that the decision in the previous suit could 
not be regarded as resjudicata and the defendant 
was not precluded from impeaching the salej 
(2) that the defence was not time-barred undei 
Schedule I to the Limitation Act, nor under section 


28, as the defendant had been in 
subject -matter of the suit. P. 
NiadabMal, 1 P. R. 1916 

possession of the 
Gokal Chand V. 

485 

— -S. 31 

95 

ScH. I, Art. 12 

391 

Art. 36 

901 

— — Abt. 44 

242 

—Art. 49 

901 


..A.RT, 60— deposited,” meaning of 
— Srrmnt alloioing his salary to accumulate along 
with sum paid by him prior to entering service— 
Total amount, nature of •Banker and customer — 
Dshfor and creditor. 

Tho plaintiff, prior to entering tho service 
of the defendant firm, gave n certain amount of 
money to tlie firm and then allowed his 
salary to accumulate and remain with the firm 
under an agreement that both sums should be 
credited with interest at the current rate and should 
be payable on demand. Tho plaintiff occasionally 
drew against it whenever he required money. 
On a suit for sums due: 

Held, that both suras were “money deposited'* 
within tho meaning of Article 60 of the Limitation 
Act and not “money lent” under Article 59 and that 
the period of limitation commenced to run from 
the date of demand. 

Money in the hands of a tmder who is not a 
banker will be “a deposit” in circumstances sneh 
as would make it money of a customer where the 
depositee was a banker. 

The true relation between a banker and his 
customer is that of debtor and creditor, but a 
customer who pays moneys to his banker under 
terms that he is not to use it or who authorises 
his banker to collect monev due to him on the like 

V 

terms constitutes a fiduciary relatiouship between 
liimself and the Imiikcr and is entitled to recover 
the amount from the general assets of the banker 
if the banker has committed a breach of trust, on 
the principle -ilui all other payments muat ba 
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LIMITATION ACT-(1908)-coutd. 


LIMITATION ACT-(llK)8)-coutd. 


assumed to have been made out of the money iu 
tlie banker’s bauds to which no fiduciary character 

attached. M. Subramaniax Chettiar u. Kadikesan 
Chettiar, 3 L. W. 168; 30 M. L. J. 2+6, 19 M. L. T. 
129j (1916) M. W.N. 186 ■ 965 

— — — ScH. I, Arts, 62, 120-Sat7 hij cO’sharer for 
recovery of his share of profits ‘-Accounts necessary— 
Previous suit for profits of certain year withdrawn— 
Subsequent suit for entire profits, whether barred — 
Civil Procedure Code (Act V of 1908j, 0. 11, r. 2. 

Where the plaintiff, who was entitled to a particular 
share iu a certain jagir, sued the manager thereof 
to recover his share of the profits after an 
account being taken of what was received by the 
defendant and what he lawfully spent: 

Held, that Article 62 of the Limitation Act had 
no application as it could not be said that the 
money which might be found due to the plaintiff 
was received at any particular point of time, and 
that the suit was governed by Article 120. 

Where jilaintiff sued to recover the profits of a 
certain year, but the plaint was returned to him 
for presentation to the proper Court because the 
valuation exceeded the limits of the pecuniary juris* 
diction of the Coiu't in which the suit was originally 
brought, and the plaintiff never afterwards re* 
presented the plaint, but subsequently sued for his 
share of the entire profits: 

Held, that the first suit having been practically 
withdrawn must be treated as if it was never filed, 
and that Order II, rule 2, Civil Procedure Code, did not 
operate as a bar to the present suit. M. Subba Row 
u. Rama Row. 3 L. W. 192; 19 M. L.T. 134; (1916) 
M. W. N. 188; 30 M. L. J. 341 899 

— — Arts. 62, 97 — Icwdur and purchaser — 
Contract to sell -Suit for specific performance of 
contract — Return of purchasc-inoney. ■ 

A contract to sell a village was made on the 27th 
of April 190S. A portion of the consideration was 
paid as earnest money at once and the balance was 
paid on the IStli of June 1908. The sale was not 
completed. The plaintiff sued for specific perform* 
auce with an alterualive claim for tlie return of 
the purchase-money in April J913: 

Held, that the suit was barred by limitation. A. 
Fatamatus Sughka Bkgam V. Maiuamuxnisa Begam 

49 

— Arts. 66 , 67 , HO—Unregistered bonds, 

how governed — Bond providing for rc-paijineni on 
happening of certain contingency, suit on—Slarflng 
point of limitation. 

Article 67 of the Limitation Act has to be read 
with Ai'tiele 66 and both these Articles ap[)ly to nii* 
registered bonds. Neither of these can properly be 
applied to a bond wliich, tliough it does not specify 
a particular day for payment, yet in effect lays down 
that the money due on the bond is payable on a 
future date upon a certain contingency happening. 

Where, therefore, a bond provided that tlic money 
due upon it would bo paid at the time of payment 
of a certain sum of money due on two mortgage-deeds 
executed previously: 

Held, that since according to tlie true construct ion 
of the bond the money due on it crmld not be do- 
iiunljd by th? plaintiff before th. ui jn.y du. on the 


mortgage-deeds was p.aid to him, the starting point 
for limitation was the date of such payment 
and that Arficle 80 of Schedule I of the Limitation 
Act governed tlie case. 1’. Kerpa Ram v. Churn, 
30P.W.R. (1916) 575 

— — ScH. I, Art. 07 575 


— — Arts. 73, 80— on promissory note 
payable on denwnd—Colluteral ayreement postponing 

time for payment, whether valid -Time, when begins 
to run. 

An agreement in writing executed along witii ti 
promissory note postponing the time for payment is 
a valid and enforceable agreement. 

Where, therefore, iu a suit on a promissory note 
payable at demand it appeared that the drawer gave 
an agreement in writing fixing ten months’ time for 
payment from the date of the iiro-uote: 

Held, (l)tlmt time began to run from the expiry of 
the period fixed in the agreement and that the "suit 
was governed by Article 80 of the Limitation Act; 

(2) that such an agreement was operative under 
sections 62 ami 63 of the Contract Act and was 
recognised by the Legislature in Ai'ticle 73 of (ho 
Limitation Act. M. Axxammalai Chettv r. Vkl\- 
YUDU Nadar, 3 I.. W. 38; J9 M. L. T. 62; 30 M. L. J 
51;U9I6)M. W. N,U3 869 

Art. 80 575, 869 

Art. 91 242,930 

-Vrt. 9S—‘Atfempti to enforce a forgeil 
insfrnment’, meaning of— Application by a widoir 
for snccession certificate as heir to her deceased has. 
bond-^Claim as legatee not snt iip-AppUcation, 
whether an attempt. 

A person can bo said to “attempt to enforce a 
forged instniinent against the plaintiff” within the 
meaning of Article 93 of 8eliodulc I of the Limitation 
Act. only when he in.stitiitcs prjcee.limrs in 
which the gcmiinoness of the (lociimenr is directlv 
j)ut in issue ami to nliicli the peison u;:uiiist whom 
it is sought t») be enforced is a direct and necessary 
party. 

An attempt to register a docmneni cannot 
be treated as an altemiit to enforce it against other 
persons’ rights. 

A widow applied for a succession certi- 
ficate, basing her right to collect the debts due 
to her deceased husband expressly on the groiiiul 
that she was his widow and as such entitled to the 
certificate under the Hindu Law ami only iiieideutally 
mentioned a Will of her deceased husband, lint 
did not base her right upon her jmsition as a legatee. 

In a suit by the reversioners of the husband to deelaro 
the Will forged: 

Held, that tlie mention of the Will in the petitioii 
was not an attempt within the meaning of Article 
93, Schedule I to the Limitation Act, 1908. M. VfiiAiiir 
Kamaianauhan c. ViDATHi' Sattikazc 99 


Art. 9( 4'; 

Art. 9“—t'»iilraef of s<ile—t)i.<pus<‘s.<oi:i 

of cendec~:<nit 1; reeoecr }>nrch-ise-iinney, nrnr. 
lainnlilltn of. 

Where ill jmrsiianee of a eontraei of sa!i>. iIm 
vcmlic was put iu possession ol ihc pnpei'v -e;’..! 
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and on being subsequently dispossessed sued to 
recover damages for the loss sustuined: 

Held, that inasmuch as possession had been given 
iiudev the contract of sale, the sale was not void«6 inilio 
and the plaintiff was entitled to I’ccover his jinr. 
chase-money in n suit under Article 97 of the 
Jiiniitation Act. M. Meenakshi v. Krishna Rovak, 
19 M. L. T. 163 176 

yen. 1, Art. lOB — Creditor having debtor’s 
funds for payment to himself— Limitation 729 

427, 853 

102 

536, 573 

utuler a 


Art. 100 
Art. 109 
Art. 113 


Art. 116 — 6i(i( for imscmun 
i'linlract of lease, mifnre of Claim for mesiie 
prujifs, whether affects suit. 

A suit for possession uuder a contract of lease and 
for mesne profits is substantially one for damages 
for breach of contract and is governed by Article 116 
of the Limitation Act. M. Kodialhail Rvmond f. 
Kodiamuil Devij Shettv 245 

Art. 120 899 

Art. 120— Ait'c/rd, suit on, limitation for 
— Award not signed by parlies, if binding. 

A suitbased on auaward is governed byArticIe 120, 
and not Article 113 or 1 15, of Schedule I of the Limi- 
tation Act. 

An award even in the absence of the signutures of 
I lie parties, is binding on all who had agreed to 
make reference to arbitration. 1’. Haruiiaj Mai, v. 
IJIWAN UiiAxn, 102 P. It. IU15 88 

‘ ■ Arts, 120, 109 — S«(7 by ohsharer for 

share of produce in joint holding— Punjab Tenancy 
Art (XVI of mi), s. 77 (3J {k)-Trnsfs Act (// of 
1882), s. Co-sharer, exehisice possession by, effect 

A suit by a co-sliarcr in a holding under section 77 
(3) (/r) of the Punjuii Tenancy Act for a share of tlie 
produce of the joint holding, is governed by Article 
120 of (he Kir.st Schedule to the Limitation Act. 

The relation of a co-sharer wlio obtains e.xclusive 
possession to a fellow-slmrer who is not in ])ossussion, 
is, by section 90 of the Indian Trusts Act, declared to 
be a tiduciury one and the receipt by the trustee in 
sucli circiinistaiu cs of profits for which he is liable 
as trustee to render an account, cannot be .«aid t(» be 
a wrongful receiving within the meaning of Arti- 
clelOOofthe Limitation Act. P. Khadi.m llrssAiN 
Khan e. Murad Bun, 5 P. K. 19:5 ilv.w 102 


Akt. I20-8«// by (I lenaiit.iii^coiiiinon 
lor share oj the family property -Debts dur to 
knntly eolleeled by one co-sharer-Plnint, amendment 
oJ— Civil Procedure Code {Ad P e/ I908\ 0 17. 

III suits lor [larlitioii, Hdiiiinistratioii and Ihe like 

suits which do not necessjirilv arise out <if aiiv 

<>" l«ut (if III,.' ml, 

It) sue II.Tni,^i, ,l„y hy (iiiy I,,,,. ,,, ||„. 

suit property exists. 

A Miihaimiiadati having tiicd intestate his tnn 
daug iter.s brought a suit in .tiilv 1911 Uirainst (heir 
btep.l'iothcis lur partiti.ui of Ihe faiiulv properties. 


LIMITATION ACT— (1908)— oontd. 

The lower Appellate Court allowed the plaint to be 
amended by ulaiming also a share in ceHaln sums 
received by the defendants from the mortgage-debtor 
of their father in 1904 and awarded such share: 

Held, (1) that the amendment was rightly allowedy 
and that tine defendants having already sot np the 
pica that they spent much more than the plaintiffs' 
share in these amounts for the plaintiffs them- 
selves, no further opportunity could be given them 
for adducing fresh evidence; 

(2) that the plaintiffs being entitled to the pro- 
perty as tenants-iii-common with the defendants, 
iheir claim to a sliare in the amount received by 
tlie defendants on account of debts due to the 
family was not barred by limitation. M. Sarakhi 
Abdul Rahiman v. Muhaidin Fathumual Bivi, 30 

M. L. J. 104; 19 M. L. T. 88 83 


ScH. 1, Art. 123 
Art. 132 


1002 

901 


Art. 132 — Mortgage-deed giving mortgagee 
option to sue or not to sue on default in pay- 
ment of interest— Period of Imitation, starling point 
of. 

Whore a mortgage-deed gave the mortgagee a 
right to enforce payment on default in payment of 
interest, and also gave him the option of not 
enforcing payment on such date: 

Held, that the date from which the period of limi- 
tation began to run was the date of the first default, 
notwitlistaudiiig any stipulation in the deed giving 
the mortgagee tlic option of not enforcing payment 
on such date. 0. Tulshi Ram r. Mihammad Hadi, 

551 

■■■ Art. 134, appUcahility of. 

Article 134, Schedule I, of the Limitation Act has 
no effect where a mortgagee transfers his rights as 
such, but has effect only where ho pmports to 
transfer proprietary rights. 0. Mirza Yar Ali Beg 
r. Danish Ali, 2 0. L. J. 483 314 

Art. VSA— Mortgage by conditional sale 

—Transfer by mortgagee- ^’demption — Notice, 

The plaintiff mortgaged his properties by con- 
ditional sale to one T, who, after the expiry of the 
time fixed for jiaymcnt, sold them to one V, who 
imrchascd them with the knowledge that T was 
only a mortgagee. V tlien sold the properties to 
tho defendant. It was found that tlie defendant 
liad jiurcliased them without knowledge that T 
was only a mortgagee. The plaintiff sued the 
defendant for redemption, 'ihe Court found that 
the plaintiff hud notice of the defoudaut's purchase 
within three years of suit: 

Held, that tlie plaintiff was entitled to redeem. 
Artielc 134 of the Indian Limitation Act, 1877, 
has not been materially altered by the substitution 
ill the Act of 1908 of tlie woi*ds ‘‘transferred by" 
for tlie words “puii-lmsed from." M. Tholasixga 
Mi d.\i,i r. Nao.ahnoa Chetty, 3 L. W. 19; (1916) 

265 


M, W. X. 28 
■ — ■ — Art. 135 
Art. 136 


— .\kt. 139 — Suit by landlord 

Imldiau oivr -Limitation 


a sra I u.>i 


341 

353 

leiiam 

33 
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Sen. I, Am. 140— TJsufractuary mortga''ee 

ekour' ’"okararidar, 

827 


Art. UI 
Art. 144 


127 

242, 353, 568 


ceUatmnnfl' Jo>‘ po^i^emo,, and cm,. 

ceuation of document^Ljmitafion. 


hJi? possession of a property 

In the plnint he also prayed for the cancellation of 
a dooument executed by his grantor in favour of the 
defendant subsequent to his oam: ' * 

AHioleU^far lot "S? 


Art. 148 
Art. 149 


353 

774 


Art. 180, appUcahility o/--.4nn//,.o//o» for 
pom‘mo„ by 

A 


MADRAS E,ST.1TES LAND ACT 0 OF )90Sl a 

- S,nt hj vyotsM^LZZlT 

In order to determiuo ,vl, ether a village nraoted 

■fcuzz zztr t tr "y z: 

ilepends upon the circum.stauce.s of each ca,se, 

H liei-e in a suit for commutation of rent in kind 
.n o money rent by the ryot, in . occupSn of an 
nllage, It appeared that the ryo/s had been in 
possession of their holdings at more or iL h"ed 

NrtMirZrD*''"? "T‘'° "" '■'‘''■"1‘*«l™ents.' 

/le/U, (I) that the burden of provinn- that the 

Sd::;ztr-^ ^.e a.™„r,a“ [!;: 

mif/ i'" “*? .'viilencc tlie villa.ro 

3 WdDffr'lir , ‘"p*"-’ ""'I®'- 

^ ro\.L ^ Act; 

(3) that the plaintiffs were entitled to llieeom 


nuroZi ^ ° I’"*®’’-''*''*'' Ly a docree.holder 

?nd k ‘0 ewente the decree 

and .a governed by Article 180 of Sched, ir 1 

of the Limitation Act, 1908 M Rituc,.,.. i ® ^ 

ARDUf, Aziz Saib, 3 L. \V. 19h 19 M.L. T.' 164 993 


ou-nimj 


kiidivaram rv; '.™»w oirm/n/ 

lurtiiarain-I dlnye, ,/ edn1c-Occ„miic,, nAh 
«ye»c, of ,n Unn«t.,-P,.c„„„pfi„„ ,f kudivaran,’ 
Many m landlord, if jnr,if,„hla-E,„ptio„ („ h, 


Am. 181 jQQj 

Art. 182 

Art. m~Execution petit, on-~Iiehirn fnr 

(me,id,nen.t-No re.pre.^entation.~Step.i,i.a{d. 

An execution petition which has been returned 
>7 a Court for amendment but nor re-presented is 
an apphcatHin wM f^-esh stl^rting point 

GaU -T u‘“"' NARAVAXASAMfNAIim 

Gari V. Mlithyau \ ENKATRATXAM, 2 L. IV. 1207 8I6 

Art, 182, Ch. (4) 

Art. 183-fJeWyor without notice to some 
jndgment.dehtors, effect of. 

Act, 1908, where an order of revivor is rr.ade without 
notice to one of the judgment-debtors, the order has 
no effect as against him or his property and, there- 
fore an application for execution against such a ind*^. 
ment-debtor brought 1 2 years after the date of \l 

decree is barred by limitation. Af. .Tamr.s UvsTi 
■ McLaren v. \ eeriah Naidi’, 38 M. I102 1003 

LOWEKBUHAIA towns AXB VILL.AGI; I,A\n8 

ACT (n OF 1898), Ss. 24, 2.), 2G 630 

MADRAS ABKARI ACT (I or ISSO). Ss. 56, (U- 

Depof.wnie,- actual offender tiahilily of 

Section 56 of (he Abkari .-Vet when rea.l „i,h 
section 04 makes also a dep5r-writer (u«r, . 

icensee under the Act), if an aetual offender, liable 
tor an offence under the former section. M [„ 

Af. MeTHAYA. l7Cr. L. J. 2 I3q 

S.64 


A village will not cease to bean Ware’ within 
the meaning of clau.se (2) (d) of section 'i nf ^ * 

Estates Land Ac, 1908,' Gm “r 

tier? ^'‘^divfiram in certain lands iJiduded 
therein. lo remove a village from (he definition 

t is neces.sary that the grantee should at the time 

of the pan own the kudicaram of all the lands then 
brought under cultivation. " 

_ Though the fact that the teuant.s had no occuDanev 
nghts m the suit lands may give ri^r ? 
s.,mp„0„ that tbo bundlord mv„;i ,be LlirZZu 
those lands, that is insutficient to renieve the case 

iZel'lntuor' ^ 

The e.va-ptioii to soetioii 8 „f the Aliulns F.t-.,... 
«..cl Act, I of 1908. does no, t . 

at a, tv ttme bofoto the ,,o..,si„g ;,f the Z t tl o 
kud, varan, tva.s h,.|,| by a |,er.so., tvim s„l,s„ ,,’entlv 
becamo, as laaaahir, possessed of the laial rivenii/ 

!t has vefot-ence „,dy tb cases i„ wbicb a peiZ. " |ui 

\ARAI;ARAJA AITA R VO r k'lrv.v, r- 

3L.W. I9Gt,30M.L.J.2,9;j9 l;,^^^!r 


TZiyf ’"™"« "f-^lo'har 


M ^ar.i Ar, ( r ,, PSP,)' , 73-w 

li„‘—hite,e.<f „„ arrears of such ress. ’ 


.MADRAS DEPUTY COLLECTORS ACT (\1[ 

986 


N-ct.oiH (ll){.}nfiho MadiMs Ksrates Land Ve, 

hr ' I I Tl ■ TV f‘-oru a r,jol hy n„> 

!• '“Miodcr and doo^ not fnrhide the Vqr] \vs<' 

lUiiimbh' by him from an iiifermediaic Inmllmliim- 

u..def secl,„„ 73 of the .Madt^s I.oe.a, 

No tutetest can, More, l.o claio.ed o„ (he 

1 such local ce.s.« uudor section (il „f |' ', 

hst.ates Land Aci. M G(u>kp-,.t, v.. 

XAv,-,u-Gt,,,e.P.vvv,.;ZZ,Z:luZ3"‘ 

--8.3(19) 


I 
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MADRAS ESTATES LAKD ACT— coutd. 

g, 4., Cl. (3)— ConimMfniJwi of rent— Rote, 

determination of. 

In detenniniDg the rate of commutation of rent 
a Court is not justified in accepting the list of prices 
prepared by the Collector without further proof 
tliat these were prices actually prevailing in that 
locality during the year in question. M. SuAVi 
Rajah Saib r. Court ok the Subordinate Judge of 

Tanjobk 

_S. 8 . 722 

— S. 38— fifiMd/oni and tenant— Grounds for 
l■l•dllclion of rent. 

\ tenant is not entitled under section 38 of the 
Madras Estates I-nud Act to a reduction of rent in 
cases where it cannot be shown that the failure to 
supply water has taken place while the rent wasss 
]\W\\ as the present figure. M. Nallaya Founder 
*■ SADAVA Koundar. (1915) M. ^Y. N. 7Gl 809 

S. *11) 229 

S?. 55, 3 (16)— Land not clasml ns lyoti— 

Suit for pattali, vho can hriiuj. 

A suit for a paftah under section 55 of the Act 
will lie only at the iustaucc of a ryot in respect of 
that land alone wliicli is classed as “ryoti”, and not 
ill rcsjiect of any land which is excluded from 
the definition of lliat term by section 3 (16) (h). 
M. Ramaswami Nak'kmr r. Srexi^akayva Vrlu- 
ciiAMi 594 

— S. 01 433 

— Ss. 74, 1o—Xntiire of proreediiif/s— Finding 
of doltector os to payineut of yent, whether has 
effect cf decree— Subseipient suit for defenninalion 
of rent, xchether barred — Hes jiidicat.a. 

The proceedings under sections 74 and 7o of the 
Madras Estates band Act arc more or less of a 
siinnnary character. There is nothing in section 75 to 
show tliat the finding of the Collector on tlio question, 
wlietlicr the I'ont was payable by division cr 
apju’aisement, would liavo the effect of a decree and 
operate as (W judicata so as to bar a subsequent suit 
for the determination of that rpiCstion. M. Talaoafu 
Tavudu r. Zamixdar ok Tart, a 706 

'S. 75 • 705 


— 112, 1 17, 205 — of intention In yell 
smaller extent of land—Amhiyliifij in sole proclama. 
tion. effect of-Sale, legality of-Civil Proecdure 
Code f.^ct V 0 /IOO 8 ), s. 1.51. 

A sale procl.aniation issued under section 117 
of the Madras Kstate.s Land Act (1 of IPOS) must 
closely follow the notice of intention to f=oll 
served on the (lefaultcr under section 1 12 of flic 
Act. 

Where the sale prociaiimtion represents a certain 
))ieccof land as lying within certain honndaries which 
cover a larger extent of land than that specified 
in the notice of intention to .sell given nndei’ seclion 
112 of the Act, and where the sale is nho of crops 
on the land not ineliuhMl eltlier in the notice of 
intention to sell under section 112 or in j|n« pm- 
elamation of sale under .section 117 and rlie 
js sold for a icry inade<|n!ite pricin 


faiiil 


MADRAS ESTATES LAND AOT-coneld. 

Held, that under section 206 of the Madras Estates 
Land Act the sale was liable to be set aside as 
illegal. M. Vedachalla Dhikahidar r. Vankathu 

SUBBABAYA ?67 

S. 117 ^67 

Sa. 131, 216-i?efcn«c O^^cer^ power of, to 

revise order of predecessoT-in’Office — Deposit under 
section 131, if iiwludes deposit in Sub-Treamiry— 
Applicatio7iJor depos»Y,/orm of— Notice— Sale, setting 
aside of— Jurisdiction. 

A Deputy Collector has no jurisdiction to cancel 
orders passed by his predecesaor-in-offlee. The 
proper proeedure is to ask tlio DIstricl. Collector to 
revise them. 

A deposit in a Sub-Treasury is a deposit with the 
Collector within the meaning of section 131 of the 
Madras Estates Land Act; and for the purpose of 
effecting it, the presentation of a challan containing 
purpose and particulars of the deposit is a sufficient 
application. 

An order setting aside a sale is one passed without 
jurisdiction Avhen passed without notice to the 
auction-purchaser. M. Sundararaja Aiyanoar v. 
AsiriNaidu 891 

Ss. 186, 20i— Certificate, grant of— Deputy 

Collector, jioirer of— Jurisdiction— Madras Regulation 
VII of \S28— Madras Deputy Collectors Act {VII 0 } 
1914). 

A Deputy Collector has jurisdiction to make the 
grant of a certificate required by section 186 of the 
Madms Estates Land Act to support an application 
to the District Judge for compulsory sale of land 
by the ryot to the laud-holder. 

Q„,.,.,-(.._-Whether a Court is bound to receive 
evidence tendered on the question of reasonableness 
and sufficiency of the purpose of an acquisition. M. 
Mk.exakshi Ammal i’. Mr. R. (4. Orr, 3 L. W. 227 986 

g. 204 986 

S.205 967 

— — S. 205— Dermon of Revenue Court — Rrrision 

to liiyli Court, if competent— Jurisdiction, conjlict 

of— Civil Procedure Code (Act 1’ of 1908), k. 
U6- Charter Act. 2i 25 I'fc., r. 104, x. 15— Ex 
parte, decree, setiiinj aside of, without notice— Review 
— Revision. 

In a suit brought under tiie Slndrns Estates Land 
Act, a Sub-Collector passed on r.r jwrte decree but 
later on he set aside the said decree without notice 
to the plaintiff. An application to review this order 
was made but after hearing both sides the Sub. 
Collector confirmed In’s previous order: 

Held, iliat the Sub-Collector acted at first irregular- 
ly in setting aside the e.r parte decree withont 
notice to the plaintiff but that as he confirmed 
his order on review after hearing both sides there was 
nothing in ilie circumstances of the caje to 
warrant interference by the Higli Court in revision. 

Qa.rre.— Wlietlicr section 205 of the Madras Es. 
talcs Land Act. U.08, bars tlio power of the High 
Court to entcriain a revLion petition against the 
order of a Sub-Collcctor exercising jurisdiction in a 
suit under tliat Act.' M. Ra.m.asw.ami N.mcker v. 
SniUAK.Avui.f Nak KKR, 3 L. W. 158 857* 

S. 215 891 

MADRAS TRliUiATKlX CESS ACT (Vll ok 15C5) 

279 
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MADBAS LAND ENCUOACHMBNTS ACT (III o¥ 

3905), Ss. 6, C, 7 , H— Notice under s. 7 , e^cct of— 
Cau^e of action. 

A mere notice under section 7 of the Madras Lund 
Encroaclimeuts Act 1905, calling on the person in 
occnpation to slio\r cause why he should not he 
proceeded against under section 6 or section 6 of 
the Act, does not give rise to a cause of action. M. 
Secretary of State r. Illikkal Assan, 3 L. W. 228- 
30M.L.J.255; 19 M. L. T. 157; (10J6J U. n! 

167 755 

— Ss. 6, 7, 14 755 

MADRAS LOCAL BOARDS ACT (V of 1894), S. 73 

433 

MADRAS PROPRIETARY ESTATES YfLLAOE 
SERVICE ACT (11 OF 1894), Ss. 4, 15- “ P,-o- 

prietor , meaning oj'^Qeneral poii'ernof management 
given to Receiver, e^ect of— Receiver, vhether can 
appoint karnams. 

The powers of a Receiver appointed by a Civil 
Court under Order XL, rule 1, of the Civil Procedure 
Code are entirely conditioned by the terms of his 
appointment, subject to any subsequent modification 
by the Court under which lie holds the appoint, 
ment, 

Where an appointnieiit order confers on <i 
Receiver general powers of management authorising 
him to do such acts as may be necessarv for the 
etbeient administration of the property subject to 
the control of the Court, he has all the powers of 
a proprietor within the meaning of section 4 of 
Act II of 1894 and is entitled to nominate persons 
to harnamships under section 15 of the Act. M. Sec- 
RETARY OF StATE I'. KOMARAOIRI JaNARDHANA Rao, :I0 

M* L, J. 456 207 

s. 15 207 

MADRAS REGULATION VU of 1828 986 

MADRAS RENT RECOVERY ACT (vm of 1865), 

919 

MADRAS^ REVENUE RECOVERY ACT (If of 

1864), S. Assignment of Government revenue— 
Assignee, whether has ihst chtm/e on Vind—Suit 
to recover jodi, nature of-Smak Cnu.^e Court, 
jnnsdictioii of. 

^ Per llfl/Ls, C. X— -Where Government transfers the 
right to collect the jodi to a zemindar or mitfahdar in 
consideration of his undertaking to pay a fixed 
peshkush and includes it in the assets of the mitiah 
when calculating the peshkush payable thereon, the 
zemindar or mittahdar has no charge upon them 
and a suit by him to recover jod/ from the innmdar 
is a. suit for rent and nothing more and so cognizable 
by a Court of Small Causes in the Madras Presidency. 

Per Seshagiri Aigar, J.-U cannot be said that under 
no circumstances will an assignee of Government 
revenue possess the same remedies which the Govern, 
ment have for the realization of their revenue, but it 
is essential for the right to arise in favour of rlie 
assignee that the assigned revenue should retain its 
distinctive character of Government assessment, 
and where such is included in the assets of the 
mittah when fixing the peshkush thereon, it i.s 
merely income due to tlie mittahdar and not 
Government assessment. 

The priority given to Crown debts may also arise 
in favour of a mci*e assignee of Government revenue. 

M. Suhbaraya Gouxdan v. Ranganapha Mi'oai.iar 
(1916) M. \y. N. 216; 3 L, W. 273: 30 M. I.. .1. 387 971 


madras VILLAGE COURTS ACT (I of 1889) 
S. 73-Distr?cf Munslf, power of, to review judgment 
set aside hy mistake-Renew-Inheienf pciccr— 
Civil Procedure Code (Act Vofl90BJ, s. Ho. 

Every Court has an inherent power to review its 
judgment by setting aside orders passed either nnder 
a mistake of the Judge or obtained by a fraud upon 
the Court. ^ 

A District Mnnsif can, therefore, review a md<y. 
ment which he, acting under section 73 of the Yil 
lage Courts Act, setasideby mistake, though that Act 
provides for no such review. 

QnaTC-AVhether the Code of Civil Procedure applies 
to application.s made under section 73 of the Villafre 

CourtsActPM. Paramasiva.m Pim.ai i-. I’friyanV 

VAGATHAMMAL 

MAIIANT, See Rfxigioc.s Trust. 

MAINTENANCE. See Crimixau Procedure Coup 
s. 488; Hindu Lam’. ’ 

MALABAR COAfPEXSATIOX FOR TENANTS’ 7M 
PROVEMENTS ACT o. 1900), S. 
into Courthy landloid of amount due for improve 
nienis, whether valid tender- Contract Act (IN ei* 
18(2), .S'. ZB— Transfer of Property Act f7r of 

p afle, -wards- 

Kiglit oj landlord to claim mesne profits. 

When a landlord has tendered that which a Court 

has subsequently found to bethe true amount due 
and owing in respect of the improvements effected bv 
a tenant, if the tenant chooses to hold over after that 
date, he can do so only at his peril and on condition 
of paying the mesne profits on the land. 

Per Seshagiii Aiijar, J.-The value of improve 

ments effected by a tenant cannot be brought under 

the expression amount due on the mort.mae” 

tion83ofthe Transfer of Property A ct'and, there-’ 

fore, the section does not enable a tender to be 
by a landlord for the value of improvements but such 
a tender is a valid tender under section 38 of rh ! 
Contract Act. M. Ciiami r. Ana Pattar 3 [ \v 
246; (1916; M.W.N. 160 ’ * 

MALABAR LAW— .AnubliaA'am grant — Gmnf 
favour of c/o7X-ca-Anubhavam right on ...reified 
reni—Con^tmcfwu. ^ ^ 

Tlic tcnii ‘'amiUaram” when used with referenee 
to n grant ol land confers a permanent tenure 
Where, therefore, a deed of grant in favour d the 
c nldren of a ■•crta.n nmn recite,! that “as before ,11 
shall, m utnre also hold the properties ’ onn„„w, 
irtiH nglit on a specified rent: ^ 

Held tlmt the doenmont, construed as a nhole 
showed tliat tlie parties intended tl.e tenure to ho 
permanent and II, at the snbse,|ne„t reference 
a porno,, of rent as anwhharam meant a lived 
allowance to he taken by the grantee in pc-pc,;; 
out ot the ren notwithstanding tl,at the gross re„^ 
n„gl,t be vane, from time to time upon a enstomi, ■ 

m'm Am" ' I' PR Ml-RIN,,', 

— — Glfl-Vom.r JolloH-i,,,, HaramomZn, 

d„,„.r-X., Micalia,, ofchara jr 
r cMe raafrrrcd-Doaeer, whilker Me ahohtch, 

1 er- Km«,m,rwa„n Sartn, J.- I„ constniing a deed 
of gift tl,e Courts have to seethe intention „f , 
donor as endenced either by the deed or bv ,ho s 
ronnriiTigcircnmstance.s at the time 


1070 


rilDlAN CASES. 


[1016 


MALABAR LAW— contd. 

Where a Haramakkattayam donor gires properties 
to children of the some mother or to a member of a 
tacazhi without any express indication that an absolute 
alienable estate is granted, the presumption is 
that the donor intends tn ronfor only nn estate 
with all the incidents of iarwad property* 

Tlui moro fact that a donor states that 
he lias u right to sell the property and that the 
donees should have all his rights, does not confer 
upon the donees any higher estate, Express words 
that the donees were to take the property as tenants* 
in*common and not under ordinary Marumakkattayam 
Law are necessary. 

Whore there are expressions indicating that 
the donees take an absolute heritable and alienable 
estate, there is no reason to treat the clauses as 
repugnant and unenforceable simply because the 
gift "is to the donee and bis or her children or 

Where, therefore, an uncle following the 
Marumakkattayam Law made a gift of certain pro* 
perty to his nieces, children of the same mother, and 
there was nothing in the deed to indicate that an 
ubsolato alienable estate was intended to be 
conferred: 

Held, that tlie property was intended to be given 

as putravakamm property. 

Per Coutfs Jrotter, J.— ("dissenting)— That inasmuch 
as the deed contained an assignment by the donor 
of all liis rights in full, it conferred an absolute 
estate on the donees without the incidents of tarwad 
property. M. KirvvALTiL Kund.^x Kuitv i\ Vayal* 

I'ATH Parkum ^07 

Poicer o/tarwnd tn limit karnavan's poirers 

Family karar, binding nature of~Abstentionof om 

member, effect o/— Karar, ivheflier revorahle- Pou’er 
of karnavun to create melcharth. 

It is in the power of a tarund to limit the 
ordioarv powers of a karnavan by means of a family 
Aaror, which the /lanmmn is not entitled of his own 
authority to set aside 

Where a karnavan is a consenting party to a family 
karar, he is bound by its terms unless the other con- 
tracting parties are willing to release him fiom 
his obligations or he can show that the karar is no 
longer beneficial to the interests of the fanvad. 

Abstention for jiersoim! reasons of one member of 
the family cannot affect the binding character of 
the troY/ron those who are parties to it. 

A family karar among membersof a tnrjcnd re- 
stricting the ordinary powers of a kaniavan with a 
view to settle family di.spntes or to provide against 
inismanagement is not merely a delegation of the 
powers of tlie karnnvan to otluT members of tlio 
faTiiilv' rovncalilc iit the will of the karnavan. 

A karnavan with piiw<'rs of melcharth thus 
limited has no power to grant a mvleharfh without 
the concurrence of other membei's of the tanvnd . 
M. Acii.vn V . Phksman Achan 501 

11 '/// conferring erpre.-ar powers of alienation 

— Prc.'aimption—'URVB.yAn— Manager in possession as 
kaiiomdar onming eguilij of redemption — Di.'U'karge 
Burden of proof ^Mnriimakkaffnijam Live. 

A testator in Malabargiving property to his wife and 
children who are governed bv the Mannnakkattavam 
Tjaw i.s prcsmiied to give it to them as n Invazhi to l»e 
held with the incidents of larnad property, an<l not to 


MALABAR LAW— conoid. 

the doneesindividually ostenants-in-common. Butthis 
presumption is based on the principle of construing 
the terms of n Will in the light of surrounding cir- 
cumstances and must not be used for the purpose 
of controlling and modifying the express words of 
a Will. 

Whovo, therefore, a testator governed by tlio Maru. 
makkattayam Law devised to his son properties 
which ho had obtained exclusively for himself from 
his tarivad and gave the son absolute rights of alien- 
ation : 

Held, that on a true construction of the Will the 
son took an absolute estate and the mere fact of his 
being the manager of the tavazM did not raise a 
presumption that the gift was for the benefit of thn 
tamzki. 

Where the manager of a family is in possession as 
kaiiomdar and is himself the owner of the equity of 
redemption, and where lie pleads that he has dis- 
charged his liability to the family by payment to 
two of its members, there is a heavy burden on him 
to prove satisfactorily that he did, ns a matter of fact 
make the payment. 

As manager he is bound to deal with the money 
for the benefit of the family and to account for the 
application of the money. JI. Paru Amma v. 
ITTICHKRI AMM.A 4^9 

MANAGER. See Hindu Law. 

MARINE INSURANCE -“Cormnff note", hoio far 
contracl for sea inmrance-^Dainagc---lnsiirer 9 , Uabi. 
*lity of-Loss of goods on return joui'ney~~Trading 
custom. 

A “covering note” issued by Insurance Agents is 
not a contract for sea insurance, Bfit only evidence of 
an agreement to issue a policy for the adventure 
specified tlierein on condition that the agreed 
premium is paid in cash before the departure of the 
vessel from the harbour. 

Such a note, even if stamped subsequently, cannot 
be treated as a policy so as to create liability on the 
insurers. 

The correct procedure for the owner of the 
gocKls to pursue wlien goods covered by a “cover, 
ing note" have been lost, is to at once pay the 
Insurnncc Agents tlie premium and demand a policy. 

Where goods were insui-ed “from Karachi to 
Mombassa", inchidiug craft risks, and were carried 
in a native craft from the jetty to the ship in the 
stream ami a portion of the cargo, being shut out by 
tliD steamer, was broiiglit back to tlio wharf by the 
same craft and lay therein alongside the wharf 
awaiting re-shipment by another available steamer and 
was damaged owing to the eraft springing a leak: 

Held, that Insurance Company could not boMd 
liable, as tliis return journey was ' not inelmled in the 
voyage from ‘•Karaelii to Mombassa” 

There is no local trading custom in Karachi that 
after loss of goods on the return journey the shipper 
can, liy paying a special pn'miiim, deiuand a policy 

covering such journey. S. Latifali Kaduoo Audixa 
r. Royal Exchange Corporahox, 9 S L. R. 116 

540 

MABRI.AGE. See Buddhist Law; Hindu Widows’ 
Re.marriack Act. 

MAKsIIALLIXC of securities. See Mobtoage. 
MARI MAKKA FTAIAM LAW. SccMalabae Law. 
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GENERAL INDEX. 


ilEHOya—Outc/u Meiiwns—Hmiffration to Hast Africa 

Saccesston—Oustom-^lfu/Mmnuidun Law ^Prinici- 

fU* 

India to Mombastt in Kaab Africa arc governed in 
by custom ^ Muhammadan Law rather than 

toSimmt i succession 

mJ«^r governed by Muham. 

madan Law, althoughit is open to immigrants to prove 

tha they have brought with them and preserved a 
custom establishing special law of succession. 

Where a Hindu family migrate from one part of 

India to another, pnma/ade, thoycariy with them 

their personal aw, and if they are alleged to have 

become subject to a new local custom, this now 

affirmatively proved to have been 

coS5 ^ emigrate to another 

couutiy and being themselves Muhammadans, settle 

mong Muhammadans, the presumption that they 

have accepted the law of the peopl-3 whom they have 

joined IS one that should be much more readily made. 

In such a case all that has to be shown is that they 

have so acted as to raise the inference that they have 

cu themselves off from their old environments. 

T emigration of Memons from Cutch in 

India to East Africa the analogy is that of a change 
of domicile on settling ui a new country rather than 
the analogy of a change of custom on migration 
w*thm India. P. C. Abduuahim Haji “ 

M^W^N ^^76^ N. 362; (1916) 

414 
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MEKUER. See Mortoagk. 

MESKK profits, claim fo.-Suil IW 

HUil toi mesne profits under contract of Iea.se 
nature ot J 

MINOR. See Contract Act, s. 11. 

“coL%,‘'xx^n,t7 

~ Estoppel— Contract bv minor, if biudin*' by 

means of estoppel— Contract Act {IX of 1872) 

388 

—Limitation, ruuning of— Alienation by 
managing member and mother as guardian of 
minor for necessity, validity of_fntcresls of minor 
—Court, duty of gQ2 

^“fU'ujordefeiidantdescTibedin plaint as. effect 
ot —Guardian fliniYeoi— Representation, if proper— 

^otlce not served upon minor prior to appoint- 
ment xjf guardian ad litem, effect of— Pi-oceedin^^s 
subsequent, validity of— Decree, if bindino- on 
minor 3gQ 

* itr n~' of, against her interest, e^ect of— 

Will — Revenue Court. 

Where a guardian has been appointed for a minor 
tor purposes of litigation, any admission made by 
tile minor against her interests is waste paper. 

u. testator wills away bis property and the 
vVillij; proved priina facie bv the Sub-Rogistrar's 
endorsement and posse.ssion is'doubtful, a Revenue 
Court will give effect to I he AVill. U. P. 1>, R. 
Paruati r. Diiauamk.aji 368 


m MINOR— coiicIg, 

i. 

— -Suit for partitiou-Conseiit ifecreo passoil 
on appeal by father of minor parties-Leare If 

r* aloWdltel 

u - '881 

minor CO-PARCENKR, to Hianu Laa-. 

: ^7 S': 

gmardian be appointed 

897 

f MISCHIEE. See Penal Cod,-:, s. 430. 

— — Cause of action— Limitation Act {IX of J9U8) 

»•. Si-Regulaf,on XVII of 1806 cl S ^ ’ 

remained unpaid and that ir^ ’'‘Merest 

Etir""’ r 

nenf, that the cause of action arose in ikr*’ i 

r mSV" r ",1" >“# ~ s 

_ 265 

Mty o/-L,„ulaHou M (IX of mSJ, Sek I An' 
ioo— Possession, right of. ^ ^ ' 

pKiTSf- £;S5 

possession of that property wl.en the imter pals 
money due to the prior morfKa<.ees ind i 

possession. ^ ° "Stains 

Under Article 135, Schedule I, of the Limitation 
Act, it IS immaterial whether possession nf i\ 
property mortgaged is held at the time of Ih., ^ 
gage by tlie mortgagor or by a prior morfomee m d' 

whoT hT mai: ‘'7'“? possession ceases 

"Hcu ne makes a fresh n \r 

Hfsaix. e, R,,, c„.„a,, 2 l“ J TSs' is o'a'^ro 

n . . 

Contribution— Mortgagor relievin<r i,;. 
mortgagors of burden, if entitled to eo'nulb 
Mu bammadan La«-.Mi„n,, (arm g,m.,iu„r of 
m Mortgage by snob gaardiun. who,, ln„di,m or, 

1/7 
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MORTGAGE— contd. 

....——Covenant that mortgagor not to wdeem 
previous mortgage without paying subsequent 
advances, if valid and enforceable— Charge— Mort- 
gaged property not described in deed of further 
charge, effect of -Subsequent advances tacked on 
to previous mortgage— Clog or fetler on equity of 
redemption • 740 

^_by Hindu mdow— Subsequent surrender 

by widow of her estate in favour of reversioners, 
whether affects rights of mortgagee— Writer of 
document, whetlier can be treated as attestor— 
Transfer of Property Act (IV of 1882), s. 69 ol3 

— - Interest— Rule of dnoidupat— Usufructuary 

mortgage -Mortgagee obbainiug possession at 
a date later than the date of document- Rule, 

whether applicable 231 

- Mortgage-decree passed before the new Code 

lipfnre nxecution 


—Final decree, whether necessary before execution 
—Application for execution within 12 years ^o^ 

Mortgagee entitled to profits— Right to pos- 


session on non-payment— Suit Sub. 

sequout suit for possession, maintaiuabiUty ot / iv 

Mortgage-money, tender of, not madt^ 

Interest, wliether can be charged "7 

— — Mortgage-suit, whetlier can be instituted 
for part only of tlie inortgage-mouoy 17^ 

of occupancy holding before operation of 

4.gra Tenancy Act, 190i— Possession and dis« 
j,ossession aft’er operation of Act-Suit for pusses- 
sion by mortgagee, if maintainable-Party in 
possession, position of 

Paijment of inorhjfi(jC‘(lebt io one of nevcntl 

cn.moiigayeea-Dcht, lobether di.^chargvi.l—(Jonti-act 

,4cf (/X 0 / 1872 ,x. 45. 

Payment of a mortgage-debt to one of several 
).mortgagees operates as a discliarge of the entire 
ortgagc-clebt. M. Ponnl'sa.my PiJ.r.Ai r. 
UYAGAKJA PlLLAl, 3 h. W. 22 ' ^ 

———of trust property — Consent of settlor— Con- 
sideration-Charge. validity of— Civil Procedure 
Code (Act V of 1908). 0. XXXU, r. 7-Minor- 
Compronnse of suit— Conse..t of Court, necessity 
of— Practice — Mortgage without consent, valiility 

Ml- 258 

IIKDEMPTION — Custom — Succession — 


Village proprietary body, riglits of— \ illage, nature 

nt ‘ 768 

— — ' , cfevt (•/— 8<dc by viorlgugec of /ns righlf, 

i(7(ri/ier exliiigfd^hos )nin tgaye — Tr(ini‘fer of moi tgaije 
Pai'chasei\ rights of. 

When a mortgage is reileemed by the mortgagor 
)r bv some one liaving aright under section 91 of 
rlie Transfer of Proiierty Act to redeem, the original 
.‘ontract is eimipleted and all the mortgagee's rights 
LTcaled under it cease. The mortgage is also ex- 
:inguislied when the mortgagor's rights are invaded 
lud some one having no right to redeem redeems in 
opposition to the wishes of the mortgagor. 

A contract of mortgage does not cease to 
x’st merely '.j the morreaeoe soiling his rights 
■i aviothei. riw- is onl-.- trau'f-Trerl 


MORTGAGE -contd. 

and the purchaser can exercise the mortgagee’s 
rights. U. B. Ma Hla Yin v. Mi Huan, U. B. R. 

(1916) 11. 89 .... 

KEDEMPTION, Jixed period for^-Interest 

after that date, whether cha.rgeable-Rate. 
lu tlie absence of a covenant that interest shall 
cease to run after the expiry of the period fixed 
for redemption, the mortgagee is entitled to interest 
at the rate specified in the deed for- the entu’o 
period during which the mortgage-money remains 
unpaid. P. Mota Singh v. Bishbn Singh, 6 P. R. 
1916; 23 P. W. R. 19 6 821 

Integrity vf mortgage^Misdescription and 

mutual mintake^Oral evidence, admissibility o/— 
Evidence Act (Z of 1872), e. 94. 

OueHmortgaged on the 27th of March 1864,a9i*biswa 
share in Paniyala along with shares in two other 
villages. On the 3rd of April 1864, he mortgaged five 
more bi^sicas of the same village along -with other 
jiroperty. On the 6th of February 1873, be executed 
a mortgage for Rs*. 15,000 and out of the consideration 
for that mortgage he declared that Rs. 3,500 was 
to be a further charge on the property comprised in 
the first mortgage. In the description of property 
thus charged Halla Nagla was mentioned instead of 
Paniyala. The plaintiff acquired the rights of the 
mortgagor in Paniyala and sued for redemption. The 
defendauts-mortgagees had purchased a portion of 
the mortgaged properties: 

Held, that this was a ease of misdescription and 
mutual’ mistake and that, therefore, section 94 of 
the Evidence Act did not preclude the mortgagee 
from showing that Paniyala was intended to be 
included in the mortgage of 1873. 

Held, further, that as the integrity of the mort- 
gages had been severed the plaintiff could redeem 
Paniyala by payment of the proportionate liability of 
that village under tiie three mortgages. A. Mahabir 
Prasad v. Mihammad Mashiyatullah, 14 A. L. J. 15; 
38 A, 103 04 

Morij/ayec and purchaser of portion o) 

C'lnitij of redemption, arrangement between, /loip 
far binding on mortgagor— Mortgage, extinguish. 

of— Merger— Mesne profits with interest thereon 
— Limitation (IX of 190S), 5c/i. 1, Art, 105 — 

Creditor having debtor s funds for payment to hitnself 

A usufructuary mortgage was made of two properties 
a mid h. The mortgagor sold his equity of redomp- 
tion in respect of a to P, leaving with him a 
imrthm of the consideration money to discharge the 
luortguge-debt. Instead of discharging the debt 
p sobl^his rights in the eiputy of redemption 
purchased by Inm to the mortgagee, leariug with 
the latter a* portion of the consideration-money, 
loss than what had been left by the mortgagor Avith 
P himself, to be credited towards the mortgage- 
(lebt. Subsequently the mortgagor brought a suit 
againsttliemortgugoefor ivdemiitioii of h, coniendiug 
tiuU the entire mortgage-debt having been left with 
P, whose riirUts had been purchased by the mort- 
ir.lgee, she was entitled to possession of 6 without 
iluy pavment and to claim frem the mortgagee 
the s'lipb-i' I'vofits of b with interest thereon from 
tivilaN* of r'h' mortgagee's purchase of the equity 
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MORTGAQi]— confcd, 

bs credited Cards 1 'I ^ 

proats or Ly interest thereon: ” ‘"‘'P'"® 

gagee and P, C faTCThX"'^ between the mort- 
atiou-money to be credited t ^ the consider. 


GENIifiAL INDEX. 


MORlGAGU — coiitiJ. 


sr ■ ” 

gage suit, it appeared "‘"'t' 

'vliich the defendant li,. I, ! \ ‘‘"‘t'-''' 

cheated for 50 vlX , . h «"*t were 

gagee with a liability to sLiXv^^h “'’h u"“ '“ 

' “• “■ .i,f 't;s ;• /-■ -» - 1- i,.w i„ 

nnder no obligation to tdeom"'^]!'^!* 

K-va r. Map, Lao BoKMAn, 20 a W. j/’gso '“ips 


pofsestiorind stplJs pXsf "Tn 

thereon. ^ ^ together ivitli intei-est 

tlCCoCy^’oflht ‘said‘™“fi“™ Wlicable for 
that provided bv A J “‘erest was 

b'mitation It ^ r, of the 


baflrtl5„“he‘ Ttr 

charged with an obliAfon ^ ?■ 

thatfnnd. 0. Abul rII v v of 

O.L J.620 '•■ JagwaaVta, 2 

’IC:i'Cd.tnfsC‘r‘“'‘ ‘'-“-t-sT 

"'^rtyZt"ZfZ^ zir “t 

ro.leenCl,etheTl.bsrtf "=">“ •» 

«l/ai'iel mo,Zagoi-'\,hne-p“' 

property, p^silL, . ‘“^ 'oeer of nortyayml 

^^y^^'i^thothimyirngorand 
mrtgatjee, riuht of tnh ■ ^ 

eale-LtiZZi’ If 7 "'"'/P 

onotker suit reyarijy ZnelC P™''''"^' 

.. . 

mortgagor alone Ld durili” .I'*“''ta“g®a “gainst the 
ton .°ale of £ 7 ^'5'''*"“^' “f “ t>"'t 

puisne mortgagee a»ains7 hTr.i '"®‘‘t‘““> by the 
‘he prior morSiloe ImC ' “'«! 

that as he was not a partTl B,ar‘'T“7'‘ 
mortgagee cannot bring ti e eon v 7 

sale m execution of fl.p* a ^ of redemption to 

sale of the Zertr sub 77 .77'“^'^ 

prior mortgagee ^oVnKni7i‘“‘^^ "t ‘be 

2 0. L, J, fo • Hi-ssai.v, 

... 359 

to pass necessary 

gagee, possession of ' ledemption-Mort- 

95 1 

^^nuncm-Pol'msorg 

"‘Ortgaye-decree—fpL. J * P^irchaser >inder 

ther can be obliged to r€<km "'^e- 

voyanrj: aS^f: tn •* -‘- 

jn the ordinary course of ma^SmeS^Ti 
tongas nothing takes nlac,. - therefore, so 

or impedes the operation of fh« ^ 
gfigor is quite within i,: ® ttie mort- 

temporary lca.c. "* ™ti"g :> 


ije and enjoyment of mortgaged uropert,,^ 

reuZL-ZZyZ: :Trz 

liou Ac ax 7 "'''“"-bomb- 

seemavlf |7 '“"'■tgaga transaction is mcrciv a 
of r ' ?'P"^“''''“ d^bt and " 'tl,: 
before and aS deTaltlf "“‘'‘SiW bath 

moaey. is anlc onCC fo 7ToZZrr 
property entitled to possession an i Vi ^ ‘ 

'tC'tt Z aa absuli'tV'CC 

family mortl!^? tk f'“-|"" “" 

}^.tiffm.tk26tb,iXbX;teTC„C 

cuT'and ""‘■“"■.‘■''b' «■! tbc properties Ce 

umrtgagee su7d oritlljulylgi’rir’e.d'f I 

mortgage .‘security; ^ *-'*fcice Ins 

,.,5f "■^'^'mta suit to enforce uav 

•itb "" immoveable propertv 

iXfm 77,?''"'” . ’3- "f tbc hilniutioi, 

uency ot the remainder of the seen rlir ,•„ *1 
Iiands of tlie mortgiigor; ^ 

. I 1 “t aotion wbicli tlio 

p aintiff bad was for dnniages for tlic depreciation 

of tbc security tbc measure of dninagcs beiin^ the 
amount by whicli tbe security was rendered i.^urti' 
cient, and the plaintiff in such an action would have 
to prove that Mie security was, as a matter of fact 
rendered insufficient; ’ 

(3, timt the proper Article of the Limitation Act 
app icaUo to the case would bn either .Vrticle 30 
01 49, but that whiclievcr applied, tlie suit was 
tiine-burred as it was not brought till ueiulv 4 ^^.a,■s 
a ter the dace of the cutting a^d approprh.ii.' M? 
SlKAPLDI Mumaita V Nookaia Sksiiavva. 3L n'i 

901 

■ ‘■'>-'''5'Vyec‘-/>j(va>-i',,/c— pff,. 

c^nse by d.crcMler~()llur murtgayce.<, right of 

'"^'’^o^gees brouglit a suit 011 
the basis of the mortgage making the other mort-atve. 

proforma defendants and obtained a decree'in l.i“s 

uniinumc. Sub-queml;. Ua, piupcuv w.^put 
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mortgage - coucld. 

ale in execution of the decree and was purchased 

hr khe dccrc6*hoklor alon65 

Held, that the equitable right of the other mor^ 
gagees attached to the purchase-money and not to 

^e property purchased. A. Oanesiii Lai, e. Jagaij 
Nath 

— SUIT for recovery of mortgage-money— 

Decree allowing defendant-mortgagor to ob am 
possession on payment not executed -Subseque 
suit by mortgagor for vedexai^nou-Ees judica 

for rodemption-Mortgage sued on found 

to bo invalid— Plaintiff, whether can fall back on 
earlier mortgage -Amendment of plaint, when can 

be allowed 

I'itle paramount to mortgaged propeHy pleaded 

against defendant contesting modgage suit on 

title mramoitnt, order for, setting aside of, 

A defendant contesting a mortgage suit on the 
claim of a title paramount to the mortgaged prik- 
pertv cannot in appeal, after the suit bc®n 
Icreed with order of costs agains urn, ask oi 
setting aside the order on the ground that _ the suit 
as against him should have been dismissed. 0. 
Dasueo Narain r Bachan Ciiowuiu'RANI 
MORTGAGE DEGREE- -Marshalling of securities, 
question as to, not raised and decided^E.iecution pro- 
ceedings— Joinder of parlies, plea as to, non-maintain- 

ahility of. _ , _ ... 

Where in a mortgage suit the question as to the 

right of having tlio securities marshalled was not 

raised and decided, the representatives of the party 

who could have raised that question and got it 

decided, cannot urge their joinder as parties to the 

execution proceedings, if they are nut so joined, for 

the purpose of raising that question and getting it 

decided at that stage. 0. Raza Husain r. Amar 

CiiandPal, 2 0, L.J. 59J '‘5 

MORTGAGE-DEED, effect of, from what date— 

Suit on unregistered mortgage-deed— Attachment 
of mortgaged properties, after execution but before 
registration of mortgage-deed, effect of -Prioray 

giving mortgagee option to sue or not to sue 

on default in payment of interest— Period of limita- 
tion, starting point of 

MUHAMMADAN LAW-DIVOIICE-Kabiimama, 

condition in, that tvife could divorce husband ij he 
does not reside in her father's house, legality oj— 
Restitution of coiiiugal rights, claim Jor, by husband 
having other wives, inaintainabitity. 

The condition in a kabinnamn tliat the husband 
slionld live with the wife in her father's dwelling 
house and on the broach of this condition she would 
be eiititlcil to divorce him is void under the 
Muliammailan Law. 

Where in an aiipeal ngjiinst the dismissal of a 
suit by the plaintiff for restitution of conjugal 
rights, on the grounds that the plaintiff had not ]*:iid 
the prompt dower and that tlii' ilefendant (the wife) 
coidd not lie compelled to liNc in the pliiintiffs 
house with the other eo-wives, it was represented 
to the Appellate Court that tlie plaintiff had deposit- 
ed t!ie amount of the prompt duv.i'i in the h>’.* ei 
Cuiivc and that he h'd s^t apart a soj-arate hut 
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%vithin his compound for the residence of the 

defendant: , 

Held that under the circumstances there was no 

reason why tho plaintiff should not be given a decree 

for restitution of conjugal rights. 0. Iuam Ali 

Patwari V. Srimati Arfatunnrssa 707 

gift, invalidity of a portion of, effect of, on 

other separable portions — Gift in lieu of doioer— 
Hiba-bil-cwaz, essentials of—Consideration^-Oudh 
Estates Act {I of IS6Q), ss.8,10, IS -PreeumpHoao/ 
primogeniture, applicability of , to alienees from talaq. 
dar-Waqf of profits only, validity o/— Wasiat— 
ShiaLaw. 

If a gift in regard to a portion of a property is in- 
valid, its invalidity would not affect another and 
separable portion of it 

A gift made in lieu of dower is a hiha-hil-ewaz, 
for the validity of which delivery of possession is 
not essential. The consideration of a hiba-bii-emz 
may or may not be adequate } it is enough for auoh 
a gift that some ewaz or consideration should be 
given and there should be an intention to divest one. 
self in prxsenti of all interest in the property. 

The presumption raised by sections 8 and 10 of 
Act I of 1869 does not apply to property which has 
been alienated by a ialuqdar^ in his lifetime, nor 
has it any concern with the alienee or the family of 
such an alienee. 

Tho Muhammadan Law docs not recognise a wagf 
of the profits of the land apart from the land itself. 
But •where the intention is, though the^ disposition, 
prinm facie, appear to convey an immediate interest, 
not to give it operation during the lifetime of the 
testator, the disposition will take effect as a wasiat. 
Such a bequest under the ShiaLaw may take effect 
in favour of some of the heirs without the consent 
of the other heirs, if it does not affect more than 
one-third of the estate, or if it exceeds one-third, 
it is made for the performance of such religious 
duties as are incumbent upon tho testator. 0. Qasam 
Ali Khan v. Ahmad Shah, 2 0. L. J. 758 516 

guardian —Minor, dc facto guardian of 

— Mortgage by such guardian, when binding on 
minor 

PRE-EMPTION— K/inndcsA District— Equity, 

justice and good conscience. 

Tliere is no custom of pre-emption recognized in 
the District of Khandesli, nor can the right of pre. 
emption according to Muhammadan Law be enforced 
there solely as a matter of justice, equity and good 
conscience B. Mahomed Beg r. Narayan Meijhaji 
l-iTit., 18 Bom. L. R.81 933 

riglit, exercise of— Clog on transfer 

Introduction in Burma— Equity and justice— 
Burma Laws Act (XIII of 1898), s. 13 488 

'I'ulab muasabat— Afentio** of price, if 

nvccssarii- Jurisdiction - Appeal - Suit raUxl 
at less than Rs. 5,000-Dcccce above Rs. o,000. 
Iii the ].erformancc of the ceremony of talab 
miiasahat \\h\t is necessary is on expression by the 
pre.emptor in clear ami explicit terms that hedeniands 
to make the purchase and it is not necessary that 
lie should, at tho time of the performance of the 

eeivmonv, make uuv mculior. of tho price. 

Uml-r the Muhammadan Law a pre-emptor does 
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not lose his right of pre-emption by failing to state, 
while making the, mmediato demaml for pre-emption 
that he IS willing to pay the price named in the 

Bale-deedorsuchasumasaCourt may award 
The pendency of a proceeding for the partition of 

a joint estate does not bar the claim of a co-sharer to 
pre-empt. 

for pre-emption the plaintiff 
Subordinate Judge who tried tlie suit found the value 

Sstricfir ‘0 ‘he 

_ Held, that the appeal to the District Judge was not 
incompetent, especially as no objection on this ground 
was taken before the District Judge nor in the 
memorandum of appeal to the High Court. C. Nua, 
Mian r. Aiibica Singh gpj 
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formancp^^in'^^'r'' " 1""'*“' S'“rantce forper- 

cerifart ■•f ‘here has 

nart" f ,1 1 ™ default on the 

KMAR UHf M'^H-Uimao r. Anhoy 

_ 205 

WAp.pn'rate and piiW/c-Mutwalii-So^e 
descendant of founder, right of, to o§ice~ 

Mgioas caduavacnt, succcmon to-ReJafioilF of 

jf d’wednre Code (Ad VofmS), s. 92-DMcf 
m je, idid/icr iiaiU-Siibonlinale Judge, powers of— 
Mutwal 1 appomled under s. 92-Suit to he dechred. 
in Subordinate Judge’s Court, 'uSif 


SUCCESSION— Intestate 512 

J^p®o»s-Cutchi Memons-Emignition to 
task Africa^Custom^^Principle 4 1 3 

—— Sail /or a share in properlg left by a deceased 
Muhammadan-Lmdatwn, when inheritance becomes 
dnwble- LmMion Act {IX of 1908), Sch. I, Art. 

th wi"' ■ .‘^"'.““"'“dan Law there is no such 

thing as joint family property. 

If the members of a Muhammadan family succeed 
0 proper y on the death of a relation each of them 
takes a share of each item of the property, and the 
Article of the Limitation Act which would^ apply to 
a suit for a share would be Article 123 which 

i-ntest T T " disiribulive share of all 

in estate. In the case where one of the heirs has 

retained part of the inheritance in his possession the 

suitmust be brought within twelve years at the 

latest, after the debts of the intestate have been 

paid and the inheritance has become divisible among 

he heirs. M. Moiiir.sK.N Bkn r. Mner Sauer, 38 M^ 

_ 1002 

."‘AKF-Hori.-e properhj, lease of-Sanction 
ofirakfr”'*'^""'^"'^"''""' "'"'"’i' f'>‘- lease 

of sue i/ood titte-Factum valet, doctrine of- 
iloney advanced as partial guarantee for perfonn. 

A person who with full knowledge enters into 
a bar^in for the lease of a ,r„y house property with 
a matOTlb, IS equitably ontiHed to insist '^iipon the 
malHvijf, doing all that is necessa.v to gi e 1 im 
a good htle. ' " 

I ^ s»;.'crion of a kazi is nccessarv to validate a 

base ol imi; house property „,o,.o ^ , 

&mWr:_m,e', such a lease has been made in,.’ 
properly and many years afterwards it is impu.med 
before a Court, the lease may be held valid on Mm 

doctrine of Judum rote and on the principle that a 

Court should not disturb the arrangement iiiade in the 

hoelTt'''' '“"“Kement of an estate for the 

bandit of the beneficiaries, 

A nmtwttUi, to whom money is advanced bv a 

personas earnest money for getting a lease of "the 

watj property, cannot seek to retain the monev unless 

he IS willing to give a good title hv going to a 

Aon and getting sanction for the transfer, 

A party to a contract advancing money to Mie 


A descendant of the founder nf „ , 

P.'efcre,.tial claim to the 

does not become mutwaUi by ri'dit of ini, I a ^ 
be has to be appointed s,icl/bv tl,„ ^ 
supersede him ifhe is ilot ‘ pi'ahir 

end inheritance attaches to a relio-ioiis 

JeZT^y^ ''I’poiiitinent that one nicer 
- cceeds to another appointment either bv the 

“ 'f,™ , "'>P'-<'l'™tur or by his suoces.sor e«cu 

ml H H foi' the time b , ^ “ 

lading all these, by tlie lluling Power. 

fue appointment of a mutwaUi in n .../.i/ • 
provisions of the Muhammadan Law on Ihe sublert 

authorised by the 00,;™™!, to e e cte ?un'2 'I 
m connect on with the administmtLiT A 

not competent to act in that hclialf 
functions of a gad! ' ''u 

Judges or even jndteal Uemf f ■' «"'>""''uute 

to exercise the functions of a 

On the allegntien that a certain .mir 

private one, M.e phiintilf instituted a^'^suir'f “ 
dederatmi, of ,i„r Z 

njiinetmn to restrain the defemlauts " , 

bad been appointed mulwatli Iw a Di tr' t r 1'"' 

>n a .suit under section 5:^9 rfni p 

which, 

Pa.;l.v)from interfering with her possession n ,1 " 

trust, but he decreed the suit hohiimr that't'he'*, 
as the ..,10 .surviriug descemiant ,1 ,|,e 
a supermr claim to M„, offire „f , 'u'd 

appeal hy Ihe defemlauts, the District Jude he I M^t 
the.™;,;,wa.s a public one, hut dhsmissedlhc |. , ' 
ilf ^ smt on the ground that $u a-A the 1 / 
in the suit under section ,539 remaino I i, f . 

relief could be awarded to the plaintiff' 

. the plaintiff’s suit was rH, fir, j;. • . 

■uasniuoh as ,|,e Suhordinam JndHi Z! 
author, ty to „p|,„i„, no 
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snperseBBion of the order made in the snit under sec* 
tion 639, Civil Procedure Code of 1882. 

Held, further, that as the wakf was declared to bo 
a public trust, the plaintiff’s remedy was to proceed 
under section 92, Civil Procedure Code, 1908, and 
get herself appointed mutwalli on the gi'ound 
that ns the sole surviving descendant of the founder 
at the time of the death of the last muhvalU, she 
had the preferential right to the office. C. Atiman. 
NESSA Bini V. Annur. Sobhan, 20 C. W. N. 113j 22 C. 

L.J.677 21 

— — '■ WAKF- Mutwalli, whethei' can create penna^ 
nent encimbrancc-^Right of successor to challenge 
such encnmhrance— Erection of huildiugs on waqf 
juvpertij—Suit for ejectment—Defeudant, whether 
entitled to compensation. 

A mativalli has no right to create a permanent on* 
cumbrance on icaqf property. 

Anything in the nature of a peimianent alienation 
of, or encumbrance upon, waqf property created by a 
mutwalli is not binding upon his successors, if it 
is challenged within 12 years from the date of the 
successors appointment. 

Where a document executed by the muticalli o( a 
niosc|ue stated that the office of charkhhan had been 
tilled by a certain person and the word “u/a/dMa/n” 
occurred in the closing passage of the document : 

Held (1) that inasmuch as tho words following 
the word “u/u/dimm” related to the duties of the 
grantee and not to liis privileges, tliis could not 
1)0 taken as intended to create a jjermanent and for 
all time in’evocablc alienation of rights in waqf 
]»ropcrty; 

(2) that there was nothing to show that the post 
was to be lieUl in tho incumbent's family for ever and 
that the c/iuW./ihfi« was liable to dismissal like any 
other servant of the mosque. 

Where in a suit by tlie mutwalli for possession of 
certain shops belongingto the mosque by the eject* 
incnt of tlie defendants, it appeared that the defend- 
ants liad erected certain shops on a site belonging to 
tlio mos{(ue and the mutwalli \m\ allowed them to 
stan<l unchalh'Hged for a long time : 

i/Wd,t]iat under tlie circuinsrances the defendants 
were in equity entitled to claim the value of the 
laiikliiigs. P. FAZr. lr,.uii r. Zakar Am, 3(5 P. W. 11. 
1910 558 


- ■- WIDOW— Muhammadan widow in possession 

of deceased liushand's estate— Dower-debt, less 
Hum actually due, claimed in Court-Claim decreed 
— Decree satisfied from ])ortion of property — 
Foisossion, suit for, by dceensed's heirs— Widow’s 
right to retain property for balance cf dowev-debt, 
if siislainablo 362 

MlTRDKlt. .SVcPknai. CoitK, s. 302. 

MUSSALMAN WAKF VALIDATINC AC 1' (VI or 
1913), S. 3, ojirrofliiii oj—ltclrospciiici' (•()■,■(•/ —P/v. 

> lulls decision ill another capucihi. If rviicliisicc in 
.<itl>sc>iiii-nf suit- Res jinlicata. 

Tlie (ijioration of the Alussulinan Wakf Validating 
Act of ]9i3 is not rei rosjieetive. 

A i)i'evioiis adjiidieation i>f a High Court as to 
I ill' invalidity of a naif heiwoen tlie >aiuo parties 
but suing in an anotbi r eiijiaeity is cnnelii>ive, tbougli 
noi (.11 llie ground of irs iudicnl.i, in a .-•iibM'qiieni 


MUSSALMAN WAKF VALIDATING ACT— conoid. 

suit respecting the same property, and is not affected 
by the provisions of the Mussalman Wakf Validating 
Act subsequently passed. 0. Muhammad Bukth r. 
Ajmon Baja, 19 C. W. N. 967; 43 C. 168 701 

MUTWALLI. See Civil Pboceduee Code, b. 92j Mu* 

UAMMADAN LAW. 

NECESSITY. See Hindu Law. 

NEGOTIABLE INSTRUMENTS ACT (XXVI op 
1881), S. 9— Bolder in due course^-Promissory note, 
suit oiir^Endoi'sement in plaintiffs name, absence 
of— Su»7, maintainability of. 

A person cannot sue upon a promissory note 
which has not beon endorsed to him. M. Ulaqappa 
C uETTY r. Ramanathan Ohetty, 3 L. W. 171 821 

' ' ■ ■ Ss. 13, 64— Negotiability, how far essentitl 
to make on instrument promissory note— Pro. 
missory note, maker of, liability of, when not pur- 
porting to sign in a representative Character- 
Presentment, when necessary— Holder, right of, 

to fall back on original consideration— Construction 

of document— Intention of parties 582 

S. 64 582 


S. 80, scope of-^Promissory note sileiit as to 
interest-^CoUateral wntten agreement as to interest 
made contemporaneously, effect of— Rate of interest 
chargeable. 

Section 80 of the Negotiable Instruments Act 
embodies a purely enabling prorision for dealing 
with cases in which there is no contract in fact or 
capable of legal proof with regard to interest. 

Wh«rc, therefore, contemporaneously with the 
execution of a promissory note a collateral written 
agreement as to interest is made, tho two docu. 
ments represent in fact a single transaction and 
the holder is entitled to charge interest at the 
rate agreed upon. N. Rangappa v. Bismilt.a Khan 
12N.L.R.9 238 

NOX-TRANSFERABLB OCCUPANCY HOLDING 
abandonment of. See Bengal Tenancy Act, s, 87 ’ 
NORTHERN INDIA CANAL AND DRALNAGE 
ACT (VIII OF 1873), S. 47— Lambardar, payment oj 
canal dues by— Collection of canal dMM— Muafidar 
of— Subordinate zemindar,’ meom'nj; of—hu 
tercst on canal dues, if alhwahle. 

A lambardar who first pays the canal dues to the 
Government out of his pocket, is entitled subse* 
(luently to collect the same from the subordinate 
zemindars under section 47 of the Canal Act. 

A muafidar is a subordinate zemindar under sec* 
tion 47 of the Act. 

A lambardar is. entitled lo recover interest on 
ari-cars of canal dues which he has paid to the Govem- 
inent. A. Ram Kishcn Das v. Maheshwar Prasad 

556 

N.-W. P. RENT ACT (XII ok l$8l) 767 

S.8 771 

S. 3o 386 

S. 203 573 

NOTICE. Sie Bexoal Village Chaukidari Act; 
Civil Procmure Code (1882), S. *124; Civil 

Fkocedi KK Code (IPOS), S.80; Mortgage; Vendor 

A.\n PnUHASER. 

D.yTli.ngiveinom hyfathertobe bound bv, if bind- 

iiigon sons * 
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OATHS ACT (X of 1873', Ss. 8 , 9, W-Attoniey of a 
party, power of, 

A special attorney of a party to a suit, who has 
full power to conduct the case as ho deems fit and 
in particulai* has power to compromise or withdraw 
it, can take steps contemplated by sections 8 9 10 of 
Act X of 1873. A. Wasi.ul-z.vman- Khan V.’ Faiza 
Bibi, 14A.UJ.38;3SA. 131 348 

Ss.9,10 348 

— S. 10 34 ^ 

OBJECTIONS - Execution - Decree-Suit, maintain. 

ability of-Transfer of Property Act (iV of 1882) 
Ss. 88 , 89 — Mortgage 354 

OCCUPANCY AND FIXED RATE HOLDING .(nlo 

of, by one deed—Contmet, validity of p 1 3 

OCCUPANCY HOLDING, acquisition of 595 

— I non.iraneferable, transfer of^Co-sharer land- 

t,ord recognising transjer of his shore of non-transfer, 
able occupancy holding, effect of--Co-shaiers, other 
nght of. ’ 

One co-sharer landlord can recognise a transfer of 
a non-transferable occupancy holding in respect of Iiis 
own share, nlthougii such a recognition is not in 
any way binding upon the other co-sharers and 
may not as such prevent the other co-sharers from 
effecting a sub-divisioii of the holding. C. Mohamed 

577 


Ali V. Jnanada Sundabi 


^ , non-transferable, transfer of, if operative 

against a co-sharer landlord purchasing it mhse- 
quentlyin execution of amoney-decree. 

Ihe transfer of a non-transferable occupancy- 
holding made by a raiyat is operative against a subse- 
quent purchaser of the same in execution of a money- 
decree against the raiyat and even when such pur 

chaser happens to be a co-sharer landlord. C. Deo 

Saran Lal V. Beleswar Makdal 1003 

OCCUPANCY RIGHT. Sec Agra Tenancy Act, s. 

OUDH CIYIL DIGEST, VOL. I, CHAP. VII, PARA. 

272, u. Ill 

OUDH ESTATES ACT (I of 1869), Ss. 8 , 10, 1.5 516 

OUDH LAWS ACT (XVIII of 1876) 424 

” S. 9, Ch. Il^Sale by Hindu tvidoiv of her 
estate in proprietary share niViout legal necessity 
interpretation of-Hindu Lnw^Mitahsharn-Pre 
emption, right of if arises. 

A sale made without legal necessity bv a Hindu 
widow, governed by the Mitaksliara'Uaw, of her 
estate as a Hindu widow in a proprietary share Is 
not a sale of a full proprietary estate, nor is it a 
sale of a proprietary tenure or a share of a proprietary 
tenure within the meaning of section 9 , and no 
right of pre-emption under Chapter li of Act XVIII 
of 1876 arises on the occasion of such a sale. 0. 

Rampal Singh i'. Ganesha '22s 

OUDH KENT ACT (XXII of 1886), S. 33-£«. 
hanxementof rent, suit for-Land held by icny of 
knbzadari at low rent—Hature of tenure. 

In a Miit between the parties, it was held by a 
Settlement Officer that the respondents were entitled 
to hold the land in question by wav of kabzodari 
at the former low rent of Rs. 29 and odd: 

Held, that these rights were not rights of occu- 
pancy under section 5 of the Rent Act and that tlie 


OUDH RENT ACT-1686-concld. 

rent was liable to enhancement under section 33 of 

Husain v. Ram 

i^AIIAI SlNGir 

— S. m-Rnt.free laiid-Ome, plantation of 
-ResampUon-Perlod for which land remains wnder 
yeove, if excluded. 

When a man, originally a rent-free gmntee, plants 

a grove in the land, the period under which the 

*0 be e.xcluded from 
the fifty years penod in section J07fl of the Uudh 
Rent Act U. P. B. R, Abu Jafab r. Sat Narvin 
Goshain, 2 0. L. J. 610 7^5 

PARDANASHIN LAD^, deed e.recukd by— Document 
coming Jrom Irnder or from borrower, effect of^Docn- 
meni dravm up and executed underher instructions- 
Document explanation of, if necessarySecond 
appeal Finding of fact^Deductions from fact, if 
made-High Court, jurisdiction 0 /— Am-mukhtear- 
namah authorizing appearance in registration office 
inferprelatioiiof. 

Ill the case of a deed executed by a pnrdnnashin 

lady when the document comes from the side 

of the lender, it must be read over and explained 

to the executant, if the executant be an illiterate 

one; but when the document comes from the side 

of the boiTower, it is amply sufficient to warrant 

the conclusion that the lady fully understood the 
document. 

A pardanashin lady took a loan from another 
pmrdanashm lady and instructed her own men to 
drawa mortgage-deed and got it duly registered 
through her 7 «aA-/itcflr and husband acting under an 
nm-mukhfearnamah: 

Held, that under the circumstances it wa.s not 
necessary that the document should have been 
explained after it had been drafted, provided that 
tne draft in fact corresponded with what tlie ladv 
understood before it was made. ^ 

In a second appeal a Higli Court is empowered 
to make deductions from facts without disfurhin.^ 
the findings arnved at by a lower Court. 

An am-mukhfcarnnmah autliorizing a person to 
appear at the Registration Office aiithorize.s the 
person to appear before tlie Registrar for the 
purposes of the Registration Act. C. Bhuban Mohim 
Dasi r. Gajalak.shmi Deri, J9C. W. N. 1330 119 

PARTITION^. See Hindu Law; U. P. Land Revenuk 
Act, Ss. 109 (2), 112, 133 (,3). 


Deed of partition turning joint tenants into 

fenants-in-coinmon, whethe: compulsorily registrable 
-Deed dealing with morcnhles and immoveable^ 
admissibility of, to prove partition of maveohhsJ. 

Infenfionof parfles-Contraef, part of, unenforceohle 
— Co ntract^ va I idify of. 

A deed of partition between two members of a 
joint Hindu family, which has the effect of causing 
tlie immoveable properties held by the co-parceners 
as joint tenants thenceforward to be held by them as 
tenants-in common, cannot affect such inimoveable 
properties or be received as evidence of any trans- 
action affecting it unless it is registcred. 

Tn order to make a deed of partition which desks 
also wirli moveables admissible to jirove a partition 
of tffe moveables only, it slionld clearlv appear 


1076 

PAUTITION-ooncld. 


INDIAN OASES. 


[1916 


that it was the intention of the parties to partition 
the moveables apart from the immoveables. 

When there is an entire contract and part of it 
cannot be enforced, the whole goes, ^ though 
it is otherwise when an instrument contains two 
or more distinct contracts which are severable. M. 
PoTiii VvicKEN' f. Nagama Naicker, 19 M. L. T. fiO; 
30 M. I,. J. 62, 3 L. W. 116; (1916) M. W. N. 79 486 

mm pfoccGdiiigs — Suit to sst ftsido partition 
in Civil Court, maintainability of 167 

PABTNERSHIP— /oiuf Hindu family—Mananer— 
Member of firm— Family, if (iho member— Death of 
mnnayer, effect of— Suit for diasolution— Limitation 
Act {IX of 19(j8), Srk. I, Art. lOG. 

Where the Manager of a joint Hindu family is a 
member of a trading partner.sliii>, the family as a 
whole does not become a member of the partnership 
firm. The partnership terminates on his death 
though the family continues to exist and a suit 
for dissolution of partnership brought more than 
three years after his death is barred by limitation. 
M. Ramanatiian Chetty v. Yegappa Chetty, 19 hf 
L. T. (>6: 30 M. L. J. 243; (1916) M. W. N. 81 427 

property bouyht with money belonging to Jinn, 

nature of— Partnership at will, how dissolved— 
Intention— Suit for dissolution of partnership and 
rendition of accounts — Limitation Act (IX of 1908^, 
Sch. I, Art. 106. 

In the case of a partnership at will, the intention 
to dissolve may be inferred from circumstances 
showing that a partner has in fact abandoned bis 
interest in the concern. 

A suit for the dissolution of partnership not 
entered into for a fixed term and for rendition of 
accounts was filed in July 1913. It appeared, how- 
ever, that the business of the firm began to fail in 
1963 1 1906 A. D.) and was closed in 1966, 
the only work done subsequently consisted of realis- 
ing assets, paying debts due to the creditors and 
roirovering rents from tenants in occupancy of the 
immoveable property belonging to the partnership: 

Held, that as the partnership came to an end 
long before tlirce years prior to tlie date of institution 
of the suit for dissolution of partnership, the suit did 
not lie and that the prayer for the rendition of the 
accounts of a dissolved partnership could not be 
granted in view of the lapse of the period pre.^- 
cribed bv Article 106 of the Limitation Act. 

Lands or houses bought in the name nf one 
jmrtner and paid for by the fDin or from the ])rofits 
of the partnership business are primo facie partnership 
property, unless it be proved that from time to 
time ])ortioiis of tlie ])artnersliip assets were, bv 
mutual agreement, withdrawn fixnn the partnersliip 
and converted into huid or lioiise to be owned by 
the partners as co-owneis. I*. Amiu Cmanh r. 
jAWAiuit Mae, 49 \\ W. It. 1916 853 

FKXAL PHOVISIOXS, consiruetion of 512 

I'KXAL CODK (ACT XLV or 1S60). S. U- Insanity 
— Criiiiiniil llobilltij, iweiniitioii finui -‘Test. 

Under section 84 of the Indian Penal (Vule it is not 
every mental deraiigcinenr that exempts an Jiccused 
))e»son freju criminal re.^piuisil ility for bis :n’ts, but 
that di-i:uigeinent mast b‘ slmwn to Ik' (puc wliieh 


PENAL CODE— 1860— contd. 

impairs the cognitive faculties of the accused, U., 
the faculty of understanding the nature of his act iu 
its bearing on the victim or in relation to himself, i.e., 
bis own responsibility for it, S. Dhani Rux v, 

Empebob, 9 8. L. R. 171; 17 Cb. L. -T. 671 


S. HI 
■S. 147 
•Ss. 148, 149 
S. 182 


671 
137, 684 
137, 227,684 
137 
651 


I Ss. 186, 224 ‘■Running away to avoid arrest 

under warrant oj Civil Court, whether offence. 

A mere running away of a person not charged 
with any offence, whom an official of a Civil Court 
trie.s to arrest under a warrant of that Court, does not 
amount to obstructing a public servant in the dig. 
charge of his functions within the meaning of sec- 
tion 186, Indian Penal Code, nor does it come within 
section 224, Indian Penal Code. M. Perbu 
Muhammad Lebbai i». Swaminatha Pillai, 17 Cr. L 
J.71 663 

S. 193 328 

S. Perjury, prosecutionfor, maintainabil. 


ify of— Statement charged not literally false, effect of. 

To support a prosecution for giving false evidence 
it must be shown that the false statement charged 
against the accused is literally false. There must 
be a statement of fact which is false. It is no 
offence if the fact stated is true but some circum- 
stance is suppressed, with the result that a wrong 
inference may be deduced. S. Ratansi Data v. 
Emperor, 9 S. L. R, 170; 17 Cr. L. J. 96 688 


Ss. 201, 302— P/iHCipa/, if convicted 


as 

accessory after the fact — Mere suspicion, if bar to 

conviction— Murder, evidence of, causing to disappear 

- •Alternative indictments, propriety nf. 

A principal cannot be convicted as an accessory 
after the fact. 

Where it is impossible to say definitely, however 
strongly it might be suspected, that an accused was 
guilty of murder, mere suspicion is no barton con- 
viction under section 201, 

But if in a case of murder it be accepted os 
a proved fact that the accused before the Court dis- 
posed of a dead body and if the acceptance of that 
fact completes the chain of circumstantial evidence 
which proves beyond doubt tiiat the accused were 
actual principals jjresent at the murder and taking 
])art iu the murder, tiiey cannot be convicted of the 
minor offence of camming evidence of the murder to 
disappear, even though by an error of the Judge or 
by a misconce])tion of the position by the Public 
Prosecutor the charge of munler is subsequently 
withdrawn. 

VvY Chapman, J.—]t is unsatisfactory to have an 

alternative indictment, ore count charging the 
accused as principal and the other as accessory 
after the fact. C. Sumanta Dhupi r. Emperor ^ 
C. W. X. 166; 17 Cr. L. J. 4; 23 C. L. J. 333 ’l32 

2-4 6(^3 

S. 225-R— meaning of^Anrst how 

I'fjeelt'd. 

An arrest is a n'strainr of the liln'rty of ilu* prson 
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PENAL CODE-1660-contd. 

« 

and unless there is submission actual contact is 
necessary to effect it. There must be touch or con- 
finement or else acquiescence. Mere words cannot 
constitute an arrest. S. Aludomal r. Emperor, 9 
S.L.K.141; 17Cr. L.J. 87 679 

- S.299,'EjDpUZ—Culpahle homicide qf newly 

horn child^Umnan being, what necessary to con- 
stitute — Enylish Law —Complete onergence, if 
necessary -Proof that child was living after complete 
orpaHial emergence, 7iecessity of. 

Under the English Law complete emergence is 
necessary to constitute the child a human being but 
under section 299, Explanation 3, of the Indian 
Penal Code, tliough the causing of the death of a child 
in the mother’s womb is not homicide, it may amount 
to culpable homicide to cause the death of a living 
child if any part of that child has been brought 
forth, though the child may not have breathed 
or been completely born. 

Even under section 299, Explanation 3, of the Penal 
Code, however, it must be shown not only that the 
child breathed and was, therefore, a living being (for 
it is possible that the child breathed while still entirely 
in its mother’s womb) but that such breathing 
necessarily took place after it had wholly or partially 
emerged from its mother. P. Budho v. Emperor, 
29P. H. 1915Cr.;17Cr.L.J. 20 148 

■■ S. 300, Excep. ? — Proclaimed offender 
murdering Police Official trying to arrest him — 
Publication of proclamation not proved— Criminal 
Procedure Code (Act V of IS9B), s. 87 {S)~-Failure 
, to fde statement, effect of. 

A proclaimed offender was tried for murdering 
a Police Officer trying to arrest him. The prosecu- 
tion failed either to tile the statement referred to 
in clause 3, section 87, of the Criminal Procedure 
Code or to adduce any other evidence of publication: 

Held that the accused was entitled to the benefit 
of Exception 2 to section 300, Indian Penal Code, 
and was guilty of culpable homicide not amounting 
to mm'der. M. In re Kayambu Tevan, 17 Cr. L. J. 

78 670 

I --S. 300, Excep. 4 641 

S.392 132 

S. 302— Cfidt to he established 

beyond doubt-^Murder by poisoning— Proof— Con- 
viction. 

In a murder case a Court has to be sati.sficd not 
of the probabilities but of the certainty beyond 
any reasonable doubt that the accused is guilty. 

In a case of murder by poisoning witli arsenic it 
was not shown that the accused had arsenic in her 
possession or that she gave anything to eat to the 
deceased: 

Held, that the conviction for murder could not be 
maintained. A. Anandi v. Emperor, 17 Cr. L. J. 


102 


838 


— S. 323 

847 


— S. 324 

137 


w 

— S. 325 

227 


-•S. 326 

137 


PENAL CODE-1860-contd. 

■*' " Ss. 366, A9S— Conviction for adultery— De- 

position— Complaint. 

An accused person was tried under section 366 of 
the Penal Code at the instance of the Police. 
During the course of the trial the husband was e.v- 
amined and from his deposition it appeared that he 
wanted the conviction of the accused as lie had 
committed adultery with his wife. 

Held, that the deposition of the husband was a 
complaint on which the accused could be convicted 
under section 498 of the Penal Code. A. Bhawani 
Dutt r. Emperor, 14 A. L. J, 233; 17 Cr. L. J. 72 664 

Ss. 379, 403, Criminal misappropriation 
— Camel found in possession of accused 7 months after 
it icns BfasoHfiWe explanation of getting it— 
Offence, if committed— Principle—Criminal Pro- 
cedure Code (icr V of 1898), s. 4Z9— Revision- 
Burden of proof— Prosecutor, duly of. 

Where a man is found in possession of a came I 
about seven months after it strayed away and there 
is no otlier evidence against him but that of posses- 
sion he ought not to be called to account for it, 
particularly when he gives a reasonable explanation of 
how he got hold of it. 

Where a man in whose possession stolen property 
is found gives a reasonable account of how he came 
by it, as by telling the name of the person from whom 
he I'eceived it (and who is known to beareal person), 
it is incumbent on the prosecutor to show that the 
account is false; but if the account given by that 
man is unreasonable or improbable on the face of it, 
it is his duty to establish the truth of his story, p. 
Mangaya Shah v. Emperor 41 P. W. R. 1915 Ck.; 17 
Cr. L. J.68 ^60 

S. 379 — Crops sown and cut down by accused 
-Theft-Criminal Piocedure Code (Act I'o/1898), 
s. 145. 

Where an order under section 145 of the Code 
of Criminal Procedure was made in favour of tlio 
complainant, but as a matter of fact tiie crops had 
been sown by the accused: 

, Held, that the crops being the property of the 
accused, tlie cutting down of these crops by them 
could not constitute the offence of theft. A. "Sarji: 

V. Emperor 17 Cr. L. J. 75 667 

- S. 919— Theft of crops— Lund, actual posses- 

sion of, by coinplaiiKiiit necessary— Order directing 
complainant to he put in possession, whether suffi. 
dent. 

An accused was convicted for having stolen cro))s 
growing on a certain land alleged to bo the propei tv 
of tlie complainant. In a previous case between rlie 
parties conceniing the same land, an order directing 
that the complainant be put in possession of the land 
was passed but it was never e.\ecutcd: 

Held, tliat before conviction ic must be found who 
was actually iii possession of the land on the date (.f 
the offence and that because there was tliat order 
in tlie previous case it could not be presumed- as 
a matter of law tliat the complainant contlnucil 
to be in possession and sowed tlie crojis. M. In re 


Kota Appadu, 17 Cu. L. J. 81 673 

8.380 131 

399 833, 843 

8. 402 843 
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PEXAL CODE-1860-coiitd. 

Ss. 402, 399, scope oS~-])ete)'minaiion to 


commit dacoity, if essential^Assemhly for coweii- 
ing plans, whether within the section-’ Approver's 
testimony, value of^Appeal from acquittal^Inter. 
ference, wJien justified^Crimhial Procedure Code 
(Act To/ 1898), s. 417. 

Where in a trial for dacoity it was found that the 
accused had met together in order to discuss the 
possibility of committing a dacoity and had con- 
sidered various suggestions with regard to looting 
several places but there was no evidence that the 
accused persons had assembled for the purpose of 
committing a dacoity or had made preparations for 
committing that offence; 

Held, that they were not guilty of any offence 
under section 399 or section 402, Indian Penal Code. 

The question of the value to be attached to the 
statements of an accomplice or approver .must be 
decided in every caso upon the particular and 
peculiar circumstances of that case. 

In an appeal from an order of acquittal a High 
Court will not interfere merely because it is based at 
m<^8t on a doubtful weighing of facts. 

Qwa’re.— Whether section 402 of the Penal Code 
pustulates a determination to commit a dacoity, and 
ail assemblage of five or more persons for' the pur- 
pose of concerting plans for a dacoity yet remote 
or contingent is not within tlie meaning of the 
section? P. Bachinta v. Empkoii, 7 P. W. R. 1910 
Cr,; 17Cr.L. J.li7 833 

Hs. 403, 411 660 

S. 411 — liecciciiig stolen property— Proof — 


"Believe,'’' meaning of. 

In a charge under section 411 of the Peual Code it 
is not sufficient for the jirosocution to show that tlie 
accused person was careless or that he had reason to 
suspect tliat tlie property was stolen or that ho did 
not make sufficient enquiry to ascertain whether the 
same had been honestly acipiircd. The word “believe” 
is a very much stronger >vord than “suspect”, and it 
involves the necessity of showing that the circum- 
stances were such that a reasonable man must have 
fell convinced in his mind that the property with' 
which he was dealing must he stolen property. A. 
Muiiammaii luRAiiiM c. Kmpkror, 17 Cr. L J. 20 I 53 

8.430 137 

S. 454 1 31 


■■ ' ' 8s. 4C3, 401 — torgery —Signing oj ccrtificotcs 

hg pnrrhiiser of revolvers in false name and n(hhv.<.<, 
n-hetker amunnts In forgery— "pmuilnlentlg". 

The signing by a purcliasor of revolvers and 
ammunition of certificiites, rc(|iiired for the identi- 
liciition of the purchaser, in a false name and with a 
false address, amounts to forgery, as the act f lioun>h 
not dishonest is fraudulent. C. CAL’sLrv r E.Mrniou 
20 C. W. X. 32(5; 17 Cu. L. J. 09 66 1 


661 


8. 404 

— Ss. 467, 47l-C'o;MiV/;t)/( hot}, f.„ 

•h'vnmcnt ami ior using it as genuine, ivlieihi^- 
illcgal-hittncs in arcounl prvial to he i,, 

I, ami, vr, ling of dercased person-Bonh not nmrrd 

to he hrptin regular r.mrsc of hn.incss-OlnrUvn 
(IS lo admi^ihildg^ (dir,, i„. 


PENAL CODE— 1860— conoid. 

When a person is convicted under section 467 
Indian Penal Code, for having forged a promissory 
note, a further conviction and sentence under seotiou 
471 for using that note as genuine is not illegal 
in the course of the same trial. 

Where entries in certain books of account are proved 
to be in the handwriting of a person since deceased 
any objection to their admissibility on the ground 
that they were not proved to have been kept in the 
regular course of business, ought to be taken at the 
time of the trial. M. In re Madu Chinnaoi Beddi 


665 

665 

664 


437 


17 Cr. L. J.73 

S, 471 

S. 4% 

PERJURY. See Penal Code, S. 193. 

PLAINT, amendment of. Sec Amendment. 

■ Relief not claimed, when allowed 
PLEADING— Second appeal — Position taken in 
plaint 741) 

POWER OP ATTORNEY, construction of 419 
PRACTICE— AppeaZ— Order directing plaint to he 
presented to Revenue Court set aside- Remand— 
Jurisdiction. 

An Appellate Court, setting aside on appeal an 
order of a Civil Court directing the plaint in a 
rent suit to be presented to a Revenue Court 
should not remand the suit for fresh disposal 
after restoring it to file but leave the parties to take 
such steps as they choose to adopt or take such 
proceedings as they think proper in the Court of 
first instance. M. Thoppukattu Ramaya Gounden 

V. 8ADAGOPACHAB1AB, (I9l5) M. W. N. 784 759 

Application for transfer— Applicant, right 

of, to be lieard first 

Arguments from analogy, when to be made 

437 

Document relied upon in possession of third 

party— Plaintiff, whether may produce it in course 
of trial-Rcfusal to take a particular oath, effect 
of — Procedure 

—Execution application, statement as to pay- 
ment in, if can be relied on 59Q 

— —Minor— Compromise of suit— Consent of 

Court, necessity of 258 

Point at issue to he appropriately decided 

by Civil Court— Criminal case, stay •f^Jui'isdiction, 
Parties should not be encouniged to resort to tho* 
Criminal Courts in cases in wliich the point at issue 
between them is one which can more appropriatelv 
be (Iccitled by a Civil Court. ^ 

A Court of Justice has iiilieixMii jurisiliction to stay 
pi-occedings in a case pending before it and set^ 
tion 344, Criminal Procedure Code, empowers tho 
Court to adjourn an inquiry or trial for anv reason- 
able cause. P. Pars Ra.m v. Jai..al Dix, 17 Cr L 
J. 7; 4 P. W. R. 1916 Cr. 135 

Principal and agent-Money-leiuling busi- 

ness -C bet ty firm— Power-of-attorney, construe- 
tion of— Princii)al pledging credit, power of— 
l’rinci])al, liability of 

Itvmaml of appeal, irhether whole appeal it 

rv-opeiicd—Utgh Court’s poirer of iymand—Penna> 
nr lit tenanvy, pirsnmption 

.'^bebaits-Prc.vi/,H^./„)n— “llhnrotia” fcimiit— 

late Court's dreisivn on ordinary meaning of a iconi, 

J ' ' y * y — * fii/ <; j ’ 
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PRAOTIOE— coueld. 

A remaud made by an Appellate Coui'b without 
retaining the appeal on its own file necessaiily re- 
opens the whole case and the lower Court of Appeal to 
which the case is remanded is bound to hear the 
appeal upon the judgment of the Court of first 
instance. 

A High Court in the exercise of its powers of 
supervision under the Charter can assume, in certain 
cases, an authority to limit the scope of certain appeals 
remanded to the lower Courts without keeping 
them on its own file. But in such a case, it is 
absolutely essential that the High Court should lay 
down clearly that it did intend to limit the scope of 
the appeal to certain specified questions. 

In the absence of any limitation, the whole 
appeal on remand becomes open for decision by the 
lower Appellate Court. 

No presumption of a grant of permanent tenancy 
can anse, if at the point of ancient time where 
the origin of the tenancy is lost in obscurity, it was 
held under shehaits whose origin is also lost in 
obscurity and the tenants were described as bhamtia 
tenants. 

A decision of an Appellate Court upon the ordi- 
nary meaning of a word in common use is final in 
second appeal. C. Kartick Chandra Das v. Satya 
Sree GtUOSAl, 20 C. W. N. 684 240 

■ Written statement by accused persons, 
filing of 137 

PRE-EMPTION, f^ee Muhammadan Law. 

Oadh Laws Act {XVlllof \f<%)~Pie-cmutwn, 

right of, if heritable — Personal right— Ownership oj 
land— Inheriting prupertij, ejfect of, on right of pre^ 
anption. 

The right of pre-emption created by the Uudh 
Laws Act is a personal right in the owner incident 
on the ownership of land and is heritable. 

A person who had no right of pre-emption at tiic 
date of sale but who inherited the property, by 
reason of the ownership of which the right of pre- 
emption arose, from a person who had such a right, 
can claim pre-emption. 0. Raghunandan e, Jagesuar 
Singh, 18 0. C. 266; 2 0. L. J. 595 424 


PRESIDENCY SMALL CAUSE COURTS ACT (XV 

OF 18821, S. 69— Reference, contents of. 

A reference under section 69 of tlie Presidency 
Small Cause Courts Act to a High Coiu't should 
state the facts found by the Full Bench of the 
Small Cause Court as a body with a succinct state- 
ment of the point of law on which they individually 
differ on tliose facts, and not their individual opinion 
on the view of the facts taken by each Judge 
himself. M. Ramaswami Iyer u. Madras Times 
Pr. Pub. Co. Lid., (1915) M. W. N. 785 610 

PRESIDEXCY TOWNS INSOLVENCY ACT (III of 
1909) . 3 

"“T"! b6— Fraudulent preference— Intention 

OJ insolvent— Natural and probable conscrpience of 
payment “Creditor," meaning of— Payment made 
“in ordinary course of business," whether can be 
preferential- Accommodation acceptor, liability of. 

It is the duty of a Court to find out whether 
the intention to give praferenco to any one of the 
creditors was the substantial or dominant intention 
acting on an iusoUent’s mind wlieu he made a 
payment. 

When the natmul and probable consequence of 
a payment is the preference of a particular creditor 
among numerous creditors, and when tlie policy of 
the Presidency Towns Insolvency Act is that 
the debtor’s assets should be equally distributed 
among all creditors as much as possible, the 
payment by an insolvent debtor whicli has the 
natm-al effect of preferring a creditor must be 
deemed to have been made with tlie view and 
intention to prefer that creditor, whatever other 
^^cws the insolvent may also have had in making 
that payment and whether tliose other views were 
more dominant or less doininuut, more substantial 
or less substantial, than the view to give a prefereuce. 

If there was legal duress in eonsequouce of which 
that payment was made, then the view to prefer 
may be negatived. But a ])aymcut made to prefer 
a creditor, even though made in the ordinary coiu-ee 
of business, is a prcfereutial payment within the 
meaning of tlie Act. 

In order to avoid a transaciiou as a fraudulent 
preference it is essential that tlie relation of debtor 
and creditor should exist between the parties to 
the transaction. 


■ right of, exercise of— Muhammadan Law- 
Clog on transfer— Introduction in Burma Egiiity 
and justice— Burma Laws Act (XIIl of \S9SJ,'. 13. 

The exercise of the right of pre-emption in con- 
formity with the Muliammadan Law is generally 
adverse to public interest and the administration of 
justice and equity does not raquire its introduction 
in Bui'ma. 

The right of pre-emption under the Muhammadan 
Law must be exercised with tlie utmost prompti- 
tude. L. B. Mi Amina v. Karam Ali, S Bur. L. T. 
239 488 

' ■■ Sale by Hindu widow— Right of pre-emption, 

if arises 225 

■ SUIT— Plaintiffs proprietors at time of sale 

and at date of suit - Suit, whether maintain i' I 
Punjab Pre-emption Act (II of 1905), s. 11, pro- 
viso 605 


The terms “creditor'’ and "debtor'’ imply an 
existing obligation to bo performed by one party 
towards the other. The person wlm on tlie hapjieiiiug 
of certain contingencies, which may or may not 
happen, will become entitled to enforce an obligation 
then created against another person, cannoi be 
called a creditor. 


A surety or an accommodation acceptor a 
contingent creditor entitled to prove under seciioii 
46(1 of the Presidency Towns Iiisolvcucv Act, but 
he is not a creditor wiio can be fraudulentlV preferre 
under section 56. 

One N drew 8 huiulis upon V on the 12ili 
January 1911 for Rs. 8,000 payable on tlie 13tii a'ud 
25th March 1911. V accepted these hundit 
to accommodate the drawer and the hundis were 
discounted in the Bank of Madras, in order to 
put ]■ in possession of funds to meet his 
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I’RKSIDENCY TOWNS INSOLVENCY ACT- 
1909— concld. 

liabilities as acceptor, N drew 16 hutidis for 
Rs. 2I,6‘‘2 in favour of V between the llth and 13th 
Mai'ch and another in favour of his daughter P for 
Rs. 5,000 on the llth March. On the ' 0th of March 
N was adjudicated au insolvent and the Official 
Assignee sued for a declaration that N was 
guilty of fmuduleut preferences in drawing these 
huiulis and for directing the said V to pay to the 
Official Assignee the sum of Rs. 10,500 realised on 
foot of 7 of the 16 hundis or in the alternative that 
V should be directed to pay Rs. 5,500 and P, the 
insolvent’s daughter, be directed to pay the balance: 

Ileld, ( 1 ) that there was a fi-audulent preference 
of P by the insolvent within the meaning of section 
.56 (fl) of the Presidency Towns Insolvency Act, 
and she ought to be directed to repay the sum paid 
to her; 

(2) that inasitiucli as I' paid Rs. 6,500 into 
llic Bank of Madras out of the monies realised by 
him in order to discharge himself of his liability to 
the Bank as acceptor, this sum could not be said 
to have hecn })aid by N to T as if 
h(‘ was .Vs creditor, but in order to put 
r iu funds to discliarge the liability imderrakeii 
for the benelit oi N and in order to prevent the 
coutingenev of 1’ becoming in future the creditor 
of N and, therefore, no <|ueslion of fraudulent 
])roferonco arose in this case. M. Xalam Viswa- 
.v.MitAM r. OtnciAb AssKJ.NKt; ot' Maduas 795 


u* •* j » 

ob 


795 


I’RKSI MPTIOX. See Bi umiisr Law; Eviulnii: Act, 
s. IW; Mai'Has E.statks Lani) Act, ^. 3, cl. 2 (d,‘; 
OciiM Em'Atks Act, ss. S and 10; TuANsrtu of Pko. 
I’KKTV Act, s. 06 

Jknaiiii transaction 365 

— Carrier— Wilful neglect SSI 

Cultivation for a number of previous and 

.subsequent years (.'iiltiviuiou in intervening years, 
110 proof of 765 

Eudoisenicht 'Ui promi'snvy note— Con- 
sideration 233 

— Joint family— Fatlier, suit by— Oalii, agree- 

iiient to be bound by, if binding on i^ons 996 

Joint Hindu family— Projierty acquired by 

one member, wlieii separate ju-operty 12 

— Landlord ami tenant - Xo payiiionl of rent — 

Adverse possession 85l 

— Object "!• niotivi- .if jiariy Orant "f hnnl 

iiurdened with certain service •437 


PiTinaiieiit loiiaioy. j'rrsump(i"n of — 

Teiiuiiey [indvv .<h':h(ut.< — ''llhiiriit,,i" triumi 2-40 

Po.<-iessioii of stolen pitipi'iiv 160 

Properly acquired from income of ancestral 

property— Ancestral property 315 

— Will roiiterring e\pre.'<> p.ON et •< of ;i!iena(ioii 

— Maniimikatta\ am -459 

. . < * nil,* lit mi, I 

' I H* fan k*" in \ oi* tnl 

* 

M'. a ^ ill ■ — I’lV'iimptioii a- to n-.Myr’a. title 

in pe-^cs'i'.'ti 370 


PRIMOGENITURE, presumptiou of, applicability of, 
to alienees from taluqdars 51 J 

PRINCIPAL AND AGENT-AjcJii hormoing without 

authoniy— Principal, liahility of. 

Whore a principal has been benefited by the 
money borrowed by an unauthorised agent from 
the plaintiff, either by the principal having received 
the money directly or by its having been spent in 
meeting bis legal liabilities, the principal is equitable 
bound to return to tlie plaintiff t!ic said money to the 
extent that he has derived benefit therefrom. M. 
SuppAYYA Pattar V Dawoou IIaji Ahmad, (.1916) 
M. W. N. 761 763 

Money-lending business — Chetty Jirm-^Power- 

»f-attorney, construction of—PtHucipal pledging 
credit, power of— Principal, liability of ^Practice. 

The defendant wlio carried on the business of 
banker and money-lender in Rangoon appointed 
one R as his attorney for the general management of 
his said business and empowered him “to transact 
conduct, and manage all and every or any of the 
affairs, concerns, matters and things’* in which the 
defendant was “in any wise interested and concerned 
and for that ))urpose to use or sign” his name and 
“to borrow money from any Bank or Banks, firm 
or fims, person or persons, either with or without 
pledge of securities for moneys advanced to various 
persons." li pledged the firm's credit with the plaint- 
iff bank to enable one E to have a cash credit account 
opened iu his name. E drew considerable sums of 
money on the cash creilit account thus opened aud 
thereafter became insolvent aud his assets vested iu 
the Official Assignee. The plaimiff Bank sued the 
defoiulant fur the amount due from E. The defendant 
denied R’s authority to enter into the transaction so 
as to bind his firm: 

Held, that the agent’s authority to enter into trans. 
actions of the nature in dispute was to be found in 
the power-of-atttirney itself by necessary implication 
from the nature of the business witli the general 
management of which the agent was entrusted, in- 
asmuch as without ^uch authority it was hanlly 
possible to cany on the business of a money-lender 
and financier. 

lli l'l, also, ti'at ilio mere fact that the principal 
did imt receive anv benefit did not rid him of his 
liability. 

to 

Among Cheity money-lending firms it is the practice 
for an agent to i>ledge the credit of his j)rincipal to 
seeuic au advance to a boriower P C. Bank of Bengal 
•. Ra-MANATHAn CiiFTTv, 30 M. L. J. 232; 20 C. W. N. 
329; 3 L. W. 2 0; 19 -M. L. T. 176: (1916) M. W. N. loO; 
14A. L. J. 217;23C. L. J. SIS 4l9 

PROBATE AND ADMINISTRATION ACT (VUE 

1S8I j, S. 9S, -•/— L.av«f->»-s and adminiftrators 

■iro-nnt'- rviuirol tohrjlh'd hy— Ci-uct, power of, to 
iit-ptii-'- into — /.«t/irh*c, right vj\ to tnspedion of 
— Rrmedy. where insp.etion denied or result 
.'7>'ef"-y ExeeutO'', when hceomes trustee. 

Sriiii'u 9N i»f the Pix'l'aie and Administration Act 
ihie< n"i warrant an order requiring a series of 
M'ai'ly accounts. It contcmplaios only one initial iu- 
veniory itiid one final account after the completion of 
the adminisliaiiou. 
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PROBATE AND ADMINISTRATION ACT-1881- 
concld. 

Under the Probate and Administration Act a Court 
is not bound to inquire into the coirectiiess of tlie 
accounts filed by executors and administrators 
under section 98, and its sole duty in respect to such 
accounts is to satisfy itself that the accounts filed 
‘prima facie satisfy the requirements of the section. 

A legatee or a person interested in administration 
has a right to inspect the accounts of the executors. 

If a legatee is denied inspection or is not satisfied 
with the result of his inspection, he may file an 
administration suit and ask for administration bv 

<r 

the Court. 

Obiter dictum. — An executor dismisses the 
character of executor and becomes a trustee when 
generally speaking, the funeral and testamentary 
expenses and the debts are discharged, the legacies 
are paid and suras are set apart for investment in 
the trust created by tlio Will. S. Hemaxdas 

Ramrakiiiomal V, Chellaram Dhalloomal, 9 S. L. 
R. 134 554 

PROCEDURE. Sec Execvtiox; Practice; Remand. 

— — Charge 656 

— — Sanction to prosecute 1 57 

■ Summons— Collector’s refusal to serve, whe- 
ther gi’ound for dismissing suit— Defendant resid- 
ing in Aminiclivi Island— Method of service 820 

— Trial by assessors-Summoning of assessors 

for particular date— Selection on another date, 
legality of— Trial, validity of 145 

PROFESSIONAL MISCONDUCT. Lecai. Prac- 
titioners Act, S. 13, Cr.. (6). 

PROMISSORY NOTE executed by managiny member 
^Renewal ufter e.recuinnt ceanex to he mauager-^ 
Achiowledgment by .'Mc/i executant, ||■hethel^hin^^ 
others— Hindu Law-Joint family— Manager. 

A managing member of a joint Hindu family who 
executed a promissory-note on behalf of liimself and 
his brothers has no aiitliority to renew it after he 
ceases to be the manager of the family ami an 
acknowledgment by him will not bind tlie other 
nujinbers of the family so as to save limitation again^t 
them. N. Diianva r. Tanya, -2 X. L. Pi, 47 998 

failure of consideration of—Endoiscment 

of promissory note by payee after maturity, e^^'eef of. 
The payee of a promissory note, the consideration 
of which has failed, cannot, by endorsing it after 
maturity, give any rights to the endorsee as against 
the maker or his representatives. 0. Ai.iaz Hcsain 

i’. Mohammad Sa.uad, 18 0. C. 272 432 

PROOF— Receiving stolen property 153 

PROSECUTION, duty of 151 

PROVINCIAL INSOLVENCY ACT (HI or 1907). 

Ss. 13 (2), 47— Interim Receicer, when fobe appointed 
— Cancellation of order in favour of a party without 
notice, if illegal — Execution sale in other Courts, 
whether can be stayed —Civil Procedure Code {Act 
r 0 / 1908), s. 151. 

The discretion given undersection 13, clause (2), of 
the Provincial Insolvency Act to the Insolvency Court 
to appoint an ed Oitcr/rH ReceiY’er should ordinarily 
be exercised only in cases where the property of the 
alleged absconding insolvent has to be preserved from 


PROVINCIAL INSOLVENCY ACT-1907-concld. 

destruction or disappearance, and not in order to vest 
in an ad interim Receiver the properties attached by 
otlier Courts in execution. 

An oinier passed in favour of a party should not be 
vacated without notice to that party.* 

Neither section 47 of the Provincial Insolvency Act 
nor section 151 of the Civil Procedure Code gives a 
Court power to stay an execution sale going on in 
another Court. M. Basiiyam Reedi v. Som^sdnda- 
ram Chbtti, 3 L. W. 250 897 

Ss. 16, 27 (fi)— CojHposfti'ou with creditors, if 

allowed, before adjiKhcation — Discretion of Court, 
exercise of. 

Although sections 16 and 27 of the Provincial In- 
solvency Act provide for composition both before or 
after adjudication, yet composition before adjudication 
is rendered impossible as tliero is no provision for 
proof of debts until after adjudication. 

In sanctioning a composition a Conri has a dis- 
cretion under section 27 (6) of the Provincial Insol. 
vency Act in exercise whereof it is its duty to see 
tlmt the composition is reasonable and calculated 
to benefit tlie general body of creditors, and is not 
against commercial morality. S. Fleming Shaw & 
Co. r. Sadiram Jamnadas, 9 S. L. R. 1^1 565 

— —8.2716) 565 

— S.44— Power of Court to. -^et aside or vary its 

own orders. 

No Court lias an inherent power to set aside an 
order which has been ]n-operly made by it iinle.is 
such power is expressly given by Statute. 

There is no provision in the Provincial Insolvencv 
Act enabling the Court to set aside or vary anv 
order made by it under its insolvency jurisdictioii S. 
In rc Henry Rodert Smith, 9 S. L. R. 132 575 

S. 47 897 

PROVINCI.AL SMALL CAUSE COURTS ACT (IX 

OF 1887), Ss 25, 27 — Order in execution passed by 

Rmall Cnnse Court, whether np, eatable— Recisi»n 

Balta mcmornnd'nn. ‘'-hether ii sfep-iu-aid uj cxecu. 

An appeal asaiiist an order in execution passed iiy 
a Small Cause Court is barred by .si'ction 27 oftlm 
Provincial Small Cause Courts .\ct Init under section 
2o of the Aet a revision petition lies to a High Court 
against such an order. 

A batta memorandum wliich mentions that it is 
paid for notice to i.ssue to the judgment-debtor under 
section V4S of the old Civil Procedure Code, is 
an application to take a step-in-aid of oxeeiifion and 
ssnves bmimtinn. M. AlagA.MCTHI' PlLLAl r 1)eva.«a- 
GAYA Fernandez, 3 L. W. 3-1; 19 M. L. T. 146; 0916) 
M.W. \.78 484 

S. 2-5— Shi7/(*/- rcchccry of money— Documciii 

purporting tohe receipt J«r amo'uit, iien'iinenes'^ fi. 
doubled— Revision. 

Where in a suit for recovery of mcincy, tho defend- 
ant pul forward a document which purported to 
be a receipt for the amount, but the genuineness ol' 
which was doubted by the Small Cause Court: 

Held, there was no error of law or procedure which 
justified the exercise of the revisiot.al jurisdiction 
under section 2*' of the Provincial Small Cause 
Courte Act. P.Hdkam Singh r. Makhan Lal 793 

S. 27 484 
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PEOVTNCUL SMALL CAUSE COURTS ACT- 

1887-rConcld. 

— — ScH. ir, Art. 13, scope of — Suit for dues 

ogninst trespasser— Appeal, second, maintainabilit 7 

of 998 

,Sgh. 11, Art. 36, ct. to recover 

damages foi causing j>oUution^Jurisdiction. 

A suit to recover damages for haring caused 
]H)Ilutiou to the plaintiff and his consequent 
excommunication is one to recover compensation for 
injury to the person within the meaning of Article 
35, clause (0, of the Second Schedule to the Pro* 
vinoial Small Cause Courts Act and is not triable 
bv a Small Cause Court. N. Nama v. Gopalya, 12 

N. L. R, 7 233 

— ScH. II, Art. -'^'Maintenance,'' meaning of 

^Suit by guardian of person against guardian of 
j'l-oi^erty to recover money for minor’s education^ 
Jurisdiction. 

For the purpose of Article 38 of Schedule II of the 
Small Cause Courts Act, the word “maintenance” 
means any sum of money payable by a person under 
an obligation to support another, either by the 
crcueral law to which he is subject or under a 
snccilic contract. 

A .suit by the guardian of the person of a minor 
against the guardian of his property to recover 
the amount payable under the order of the Court 
for the minor’s education and maintenance is not 
a suit for maintenance within the meaning of Article 
3S of Schedule II to the Provincial Small Cause 
Courts Act. and is cognizable by such Coiu't. M. 
M.\NIKA NAIKKR V. SWABNATHAMMAL 547 

PUBLIC POLICY. See Contract Act, S. 23. 

PUNJAB ALIENATION OF LAND ACT (XIII of 
190U), S. 21 (a), object of— Declaratory decree, 
v.'hcther can he contrary to Act —Application by 
Deputy Commissionei — Procedure— Remand— Chief 
Court, poiver of. 

The intention of the Legislature in framing sec- 
tion 21 of the Punjab Land Alienation Act was 
merely to enable the correction of decrees which on 
the face of the recoid infringe the provisions of the 
Act. 

- A decree, even though it bo only declaratory, winch 
has the effect of conferring a legal title where no 
snc>i title would otherwise exist, may well be eontrarv 
to the provisions of the Act. 

Wliere the evidence on t e record is notsnfhciont 
for the disposal of an application made by a 
Deputy Commissioner under^icction 21 {a) of the Act, 
the Chief Court has power to order a remand for 
fmtlu'r impiivv. P. Fkroz Din v. Basri, 02 P. R. 
191b 446 

PUNJAB MUNICIPAL ACT (III OF 1911), Ss. -U, 

22\— Notice to demolish huildnni or c.ecc'ite *‘suffi. 
cChf" rrpair.-i—Ah.'-ence of spccijlcntion Ilte<jalit >, — 
Dniiinii, 

A notice under section 1 14 of tin* Punjab Municipal 
Act must specify the iHutiun of the building whieii in 
tlie opinion of the Comnutlce i.« in a dantrerons con- 
dition and should also mimtion tlio v.atmeof tiie 
repairs required to be made. 

Where, therefore, u Municipal Committee served 
» notice under section 114 of the Municipal Aoten 
ti e petitioner mentioning the building and callino- 


PUNJAB MUNICIPAL ACT— 1911 -conoid. 

upon him to remove it or execute “sufficient” repairs 
to such portion of the building as was in a ruinous 
or dangerous condition and the petitioner was con- 
victed for disobedience of such notice: 

Meld, {\) that the notice did not comply with 
the requirements of law; 

(2 ' that the Chief Court oould interfere on revision 
with the conviction which was bad in law, P. Abdul 
Aziz V. Emperor, 9 P. R. 1916 Cr; 11 P. W. R, ifliQ 
Or. 17 Cr. L. J. 105. 841 


— — S. 163 Mouse used as brothel — Magistrate 
powers of — Order, p'oper. 

A Magistrate passed an order upon a charge under 
section 153 of the Punjab Municipal Act, 1911, to 
the effect that if the accused vacated the house bv 
a certain date mentioned therein, well and good 
othenvise, she would be fined Rs. 20: 

Held, that the order of the Magistrate was bad 
as it contravened the provisions of section 163 
of the Municipal Act. P. Municipal Committee 
OF Lahore v. Radhi Rani, 17 Cr. L. J. 46; 10 P W 
R. 1916CR. 834 

-m — g 221 t4[ 

PUNJAB PRE-EMPTION ACT (II of 1905), S. II 

PROVISO 

— S. 11, PROVISO— “Recorded," meaning o/-. 

Entry by patwnri in mutation register, whether auffi. 
dent. ^ 

The word “recorded” in the proviso to section 11 
of the Punjab Pre-emption Act of 1905 means entered 
in the Record of Rights. 

A person cannot be properly said to be entered 
in the Record of Rights as the owner of land if only 
his name has been entered in the register of muta- 
tions by the patwan and a report has been put 
up in his favour in the appropriate column of that 
register. P. Jagat Ram v Mehr Din, 9P. R. igig 

528 

PUNJAB TENANCY ACT (XVI of 1887 , S. 77 (3) 

102 

RAILWAYS ACT (IX of 1890), S. 72, Cl. (2)-.R,sfc 

note tn Form Y, signing of, proper way of—Rish 
Note not properly signed, effect of— Railway Com. 
pony, liability of— 'Signed," meaning of— Bailment, 
law of, derogation from, effect of . ’ 

The signing of the name of a principal by his 
agent, who consigned the goods to a Railway with- 
out signing his own name as agent in a risk note 
in Form Y,is not a sufficient compliance with the pro- 
visions of section 72, danse (2), of the Indian 
Railways Act IX of 1S90. 

The word “signed” in law means the wTiting of the 
name of the person who signs it either by his own 
band or by the hand of an agent, who mustbedis- 
closed and liave authority. 

The liability of a Railway Company cannot be 
escaped by reason of a risk note in Form Y signed 
not in accordance with the provisions of the law. 
St'mhle.— ]i\ contracts (such as risk notes which 
from the ordinary law of bailment, parties 
cannot be too caivful to carryout the exact provi. 
>ions of law. C. Mohaharsha Bankapcr v. Secre- 
: ak> of State. 20 C. W. N. 685 393 

S. 76, •ipphcnbility if^Raihcay, contract 
v:’th, under risk note Form B— 'Wilful neglect,' 
J f l.^ . s— iVestiifipNon— Suit for compen. 
salion—lortt l>^ p'Vrc J — of proof. 
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BAILWAYS ACT — -1890 — concld, 

A person is said to be guilty of wilful neglect when 

he mtentionally ami of set purpose, docs sometJiin- 

which ought either to bo done in a different manner 

or not at all, or omits to do something which onifht 

to be done. ^ 

A loss is said to be due to wilful neglect when 

such neglect is either the sole effective cause of the 

OS8 or IS so connected with it as to be ninteriallv con- 
tnbuting to it 

When a plaintiff sues a Bailway for compensation 
wr loss of goods consigned under a risk note in Form 
B, he must allege and prove facts from which it can 
be fairly and reasonably inferred that the loss was due 
to wiljul neglect on the part of the Railwav. 

Section 76 of the Railways Act does not applv to 
a case where goods have been carried under a special 
contract limiting the responsibility of the Railwav 
as m risk note, Form B. 

toWc - It cannot be presumed that a carrier has 
been guilty of wilful neglect from the bare fact that 
goods have been lost or damaged. S. Firm of Daulat 
Ram r. Secretary of State, 9 S. L. R. 177; 17 Cr 
L. J. (9. 551 

RECEIVER— /afemn Receiver, when to he appointed 
Cancellation of order in favour of a party without 
notice, if illegal— Execution sale In oMier Courts 

whether can be staved 897 
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^ General powers of management ^iven ro 
Receiver, effect of— Receiver, whetliercan appoint 
I'anuims 207 


— -^Mortgagee in possesmu—^Iortgagor hecom. 
ing msolvent^Receivey, ivhen appointe'l 

‘ position of a mortgagee in posses- 

sion should not be disturbed by the appointmLt of 

a Receiver, and further good grounds must be 

shown to justify a Court in interfering with Mich 
possession. 

Whore one of the mort^gors was managing tlie 

null mortgaged by them on behalf of tlio inortga-ee 
m accordance with the terms of an agreement 
tincl the mortgagors became insolvents: 

^ Held, that inasmuch as the mortgagee was not 
in possession a Receiver might be appointed at the 
instance of the Olficial Rocei^Vr. U. Kaki 

\ ENKATARAJ0 I'. OFFICIAL RECEIVER, (1915; M \y 

N.864 

REDEMP'J ION. Sec Mortgage. 

REGISTRATION— Agreement declaring rights of 
parties, whether compulsorily ragistrable 522 

——Deed of partition turning joint tenants 
into tenants-in-common. whether compulsorilv 
registrable 

REGISTRATION ACT (III of 1877 ). S 17 (d’- 
Leasefor indefinite period, if r^inires regUtrafi.o>^ 
Adverse possession hy tenant — .^on-pauutent of renf 

lohether establishes adverse po,sessin,,-i;,nd^^^^^ if 

ilX ofim), Sch. I, Art. m-Snit bn landM 
against tenant holding over— Limitation. 

It is only where a lease is a lease for more than 
a year or from year to year iu express terms tl.ar 

It IS compulsorily registrable, but where tlie lease 

to last for an indefinite period and can be ter 
mmated by either party at the end anv month 
registration is not necessary. 


HEOtSTRATION ACT-1877-fontd. 

’ esS:: i ooos «ot 

1 . , ot possession, but each cn«e 

^ O'™ particular fWtnrer 

for nea'l fL«r ve«Ud"' 
was over‘Tiinfl« serious attempt 

denie. on enth H " ''oro defendant 

VofmiiT ^rtul'lish adverse 

piatdri™,r?39 ',7,1' T " r '“‘7 

‘»e,e.piry of a 't^a^ vl^a'^d" t7n '‘d:’ 

ovWe“nceH,™‘tl "’.ere i, 

REGiSTRATKl.V ACT ('xv/ 7 l()08)f's< 0 

A document wliich morelv refers to a »ifr' 

pie.iously made cannot be considered as “declarin'^ 

0 t m Rel “f *»rtiou 17 

■I i t Act and is not rendered inadmis 

aible by tlie terms of section 49 of the Registration Act 

Possession parted with the intention ;rron?7l l 

an absolute right in the occupant who mana4s the 
pioperty on lier own behalf, is not permissive lint 
a‘ verse as against the previous owner especia v 
udien the cendncl of the previous oi le^ ,r v ' 

, p": V t ‘T “ ■■urt.r^t’in 

1 T u* -V '^^^■'■-^’^ATHXAMMAr, r. Varada Pji r.AI 

-‘i ? “' •/' 'f; ('Pl«) M. W. N. 17 li 1 
4 m -Sole ami re-sole-Inunoieahle 
P ope, cm,li„j rkhi of mleiiinhhii ,( 

n'lmres registration. ^ 

Where the effect '„f an agreement set im is n 
create a right of re(lein|ition of immoveable pjope’rrv 

1 ,1 Z .‘1 “i'sulutely :,r for a 

17 6) "(7 of'fi "“™'*iiig lit section 

(U {b} of tlic Regisrrarion Act and, therefore 
teiimrcs ragi.trariou. 1.. u. Ma Thin’ c. VaS 

694 

^al,..,Wd-.rriontn~ 

»tw 7 7 r' 7,7- -74 

under a ragistcrcd sale.,h,M. 1,, a .„;f f, , v 

pel forinanco of contract; • . , > .'pcutic 

Held, t\mtUe registered >ale.deed had no 

nn 7''f7 cmtiact for sale. 

Uif (m-tlier, that the ohms ];,v upon the delVud 

unt N.is daiiiUto show that rhev l,ad „o notice 

- ■ - aigai lUi t. Dhai-nki i SIVCH, I 4A.I.. J. Ill 

953 

''rccatr a M'd 

■ , f'' ro//o/ev(,/ to the lea<r-. 

Ai nussibihtij in endf/nv— .^I’nVcncf A f 1 1 

1K721 U9 *-n II i . .. Art ({ oi 

.>..12- Collaferalf mranin, 

;,vfa,Pd-/Wat. at issnf 
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REGISTRATION ACT- ( 1908 )— conoid. 

Where plaintiffs, in consideration of the defend- 
ants procuring them a loan, leased out to the 
defendants a considerable piece of property at a 
specially favourable rental, and the defendants, in 
their turn, executed on the same date a document 
wherebv tliev agreed to surrender the property and 
execute a deed of release in favour of the lessors 
on the failure of the said consideration, and the 
loan not having been i)rocured, the plaintiffs sued 
to compel defendants to execute a deed of release: 

llrlil, (1) that the document executed by the 
defendants, though forming a part of the larpr 
transaction of which the lease formed another 
part, was wholly independent of the lease or of 
anv of its terms; 

(2) tliat it ivas entirolv collateral to the lease 
and was within the terms of sub-section ri-;, clause 
(2) of«-ection 17 of the Registration Act, and was, 
therefore, admissible in evidence without registintion; 

(3) that being onlv collateral to the lease, it was 
outside the operation' of section 92 of the Evidence 
Act, whether regarded as itself the contract or as 
evidence of an oral agreement to the same effect. 

One a°'recment is said to bo “collateral to another 
when it subserves in some part the same purpose as 
the otlier. 

Where defend«nts are perfectly well aware of 
what is in issue between them and the plaintiffs, a 
Cmirt will grant plaintiffs the relief to which they 
are in low entitled, even though the jdaint dues 
not i)ropcrlv frame tlie relief. M. Peoha Vkxkata 
.IlnOANNAl-HA |{A./U C. HaOHAKRISHNAI All. 30 M- 
I„.r.30.h(19I0jM.lV. N. 129 941 

Ss. 47 . 50 — effect of, from o. hnf 

^11 it f'o — Affoch^ 

rnevt if mnrfiKi^i'd 'properties, after e.m-i‘tlon hut 

before reoisf ration of mortmnje.ih’rA. rffect of— 

Prioritj. 

\ mortgage-deed tuke.< effect from the date ot its 
exccntioiirand not from the diito of its rcgisti-ation, 
under section 47 of the Registniti>m Act. 

Where, therefore, hetwoon the dates (»f execution 
anil registration of a mortgage-deeil another nn- 
rec'istiwcd mortgage is sued upon and the mortgaged 
properties attached, tliat luort.giige duos not acquire 
prioritv over the registered mortgage oiriier by 
reason of tlie decree thereon or by ati nttuebment 
order obtained in that suit. Vffraki-ttv Koi noan 
)• IUmasami A<aki 431 
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S. 49 

S. 50 

S. 

KhlGrbATION IV OK 1793, S. 1.’. 


431 

111 

431 

953 

21 

774 


II ot ISO-n S, 2 (2) 774 

XVII OK ISOG, Ss. 7. ii— Foreclosure— 

f)emaiiil—TeclinlroIilir.<^<'ompJiji>uj with, proof ,.j, 
ill a suit for po>s(‘ssion on a mortgage under 
Regulation XVllof ISOGu [daiutiff should be given 
full opportunity of showing that he has com|i!ied 
witli all tlie technicalities provided nmler tlie 
Regulation, R. Gia\ OiianI' v. Cii an w Siuii. 2 1’. 
W. IV 1016:30 R. I,. U. It 10 809 

S S 95. 809 


REGULATION— conoid. 

. ‘IXoF 1816, S. \0—Pttni8hment of putting 

in stod'S^Test for detei'miniiig whether it i$ ilegnd- 
ing to inflict the panisIimcHt— Shanars. 

In determining the question whether the punish, 
ment of putting in slocks shall be inflicted on any 
particular class of people, the test is Avhether that 
class would at the present day regard themselves 
de^^raded bv the infliction of such punishment. 

A sentence of putting in stocks is unwarranted by 
law in the case of Shanars who have improved in social 
status and regard being put in stocks as a degrading 
form of punishment. M. Li re Madasamy Nadan, 
17Cr.L.J.4 131 

- YU OF 1817 211 

RELIGIOUS ENDOWMENT, succession to— Wafr/- 
Muhammadan Law 21 

REblGIOUS ENDOWMENTS ACT (XX of 1863), 
gg, 7 ^ 12— Temple Commilfee, poioers of^Civil 

Court, jurisdiction of, to frame scheme— Ititerpreln^ 
tion of Statute - Subject, right— Regulation Vll of 
)H\7— Civil Procedure Code (Act V of 1998^, 8. 92. 

A Civil Court, ivhile framing a scheme under 
section 92 of the Code of Ci\*il Procedure 
for the management of a temple under the control 
of a Temple Committee, interposed between the 
trustees and the Temple Committee a body of 
persons called the Board of Control to snperrise 
tlie work of the trustees: 

Held, that the appointment of the Board of Control 
was an undue restriction of the powers of the Temple 
Committee and that the Civil Court had no jurisdic- 
tion to do it. 

A Civil Court has jurisdiction to frame a 
scheme for the management of a temple con- 
tixilled by a Tem)>lo Committee appointed under 
AetXXon863. 

Per Kallis, C. J. - There is nothing in Act XX ot 
empowering a Court to frame a scheme for 
the management of temple affairs. 

It is the intention of the Legislature that the exten- 
sive powers conferred outlie Board of Revenue under 
Regulation VII of 1817 should be exercised by a 
Temple Cnmniiiteo and a Court should be very slow 
to construe the Religious Endowments Act in such a 
manner n.« to impede the due exercise of those 
powers. 

A Court cannot intorfei'C with the statutory 
powers coiifeiTcd upon tlie members of a Committee 
so as to deprive them of their statutory functions, 
nlthongli it might finnie a scheme conditional on 
legislative sanction being obtained for it. 

1‘er Seshagiri Aiyar, .1.— Moffusil Courts are Courts 
both of law and oipiity and (bey exercise jurisdic- 
tion over religious and eliaritable institutions 
in the same way as Courts of Cbancen' do iu 
England. 

\ Court li:»s ibe power to administer a charit- 
:>ble or ivligioiis trust provided it does not unduly 
interfere with the visitor or the statutory bedy. 

'riieio isageueinl right possessed by a subject 
(-• . >k a Court's assistance to set right abuses ami i j 
liave a scheme fmmed indepemlenl of the Statute. 

It is not intended in Regulation VII of 1817 to give 
larger ])owers to a 'I'eniplo Committee than those 
possessed by the Board of Revenue and the Com* 
iniuee >lionid not concern itself with the internal 
munageiueni of the in^rirution, 
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BELIGIOUS ENDOWMENTS ACT~1863-coiicld. 

Section U of Act XX of 1883 gives only a 
general remedy to the public. The ri.dit of Lt 

P'U-poscly restricted hecaiise 
the. general right of the subject under tlic Code of 

mth. The remedies are cumulative and not 
exhaustive. 

A Civil Coui-t alone has jiower to frame a 
scheme and its jurisdiction is not taken awav by tlie 
creation ot leiiiplo Committees. JI. Sithakam 

S. 12 211 

KELieiOUS OFEICE-Succcs,,m« - Foumte, ,,kMcr 
disqmliJled-Perprmmce of retigiouuUties by j,rox,j 
~C tw/oni excluding f€mal€s-i)mis. 

is iwt under Hindu Uw or custom dis- 

f liereditary religious 

olhceaud getting sudi duties, as she may bedis. 

quahhed by reason of Iier sex from perUmV 
performed by proxy. ^ 

exchidiri to prove a custom 

excluding females. aM. Uajesuaki Ammal r 

fM-BRAMAXL\ Archakar. 30 M. 1. J. 222' P75 

'I'HU^^T-Maliant, whethr,- can alienate 
trwd property mtkout authorlty-Legal necessity- 
Bu^pate inter partes adjudicated upon m eaJ,e.- 
>nit Pecuniary value of suUcqucnt suit beyond 
j'hi.dietion ot Court trying previous suit -riadiao, 
uhetker res judicata-./., admissibility nf ' 

A trust was created by the eommunitv 'tW 
the mdintenauce ot a sumadh and a shinuld and 

othei houses and shopswcresubscquemlv built in one 

euclosure so that the entire cudosurj constituted 

one tenement. The mahant alienated eerrain shuiN 

Tilt plamtifts, as representatives of the \ai com 

munity, sued fora declaration chat the dienati.m 

being jyit.hoiit authority and Hithout consuleraumi 

and valid necessity, was void. It was found il.ai 

succession to the entire properly was from .jam 
to chela: *' 

HeW, (U that ibe trust was a religious iruM 

and that the ju-operty alienated beiiig a part and 

parcel of he institution, the idaintiffs, asreprosenia- 
tives of the author of the trust, were entitled to 

dupri ILT" *'™‘‘ 

2 ) that the building of a house not beiu- sucIl 
a necessary purpose as would justify au alienation of 

th^plaS"''’ - 

Where the pccuuiai-y value of a suit, is bevoiul 
he junsdiction of a Cuun which adjudicated it,,.,,, 
the dispute tetiveou the same j, a, -ties sometime he. 
tore, any hiiding then arrived at eaimot he troaiod 
.esjudmta it, the suhse(|ueiit suit, though Ihe 
'udgmeiii of that Court is admissible iu evhleiiee' 

I . Hak Pakshai) f. Sadhc, 31 P. \V. 11 . lyie 504 

Proi'Eiu-ri: Code, 0. XLi. k. 
Appellate Court, power of— Party, additioi 


HEMANI)— coucld. 


decree, whether can be coiitrarv 

L Commissioner 

*^oi-tJdure— Chief Court, power of 44 ^ 

< i" appcal-Appellate 
Court, power of PQ^ 

liEXT. See Landlord and Tena.nt. 

— , a tirst chargo-Piuvbaser of lemuv, liability 

—Contribution, suit for 200 

»f ‘•ent numerous, 
whetlier contrary to usage 1 §5 

r ' Aft {IX of 1908), 

1 l rs((/nict«((ry fHOf-tj/oyre tf 

Jkararidar, nyhl, oj~Dcull, 0/ mokarariihir, cfeci 
cvh't"tlIe“'S''i'''' ''T''";’ for life to 

ft the ^ohharnadar (usufructuary mortgagee) of 
'Ihe right to collect rents of a property must be 

ai^uportit;:'.'' 

A rcrWmruudurofa umAura,„(u,- for life, ivlu, |,okls 
met- after the death of the mohmm.hu-, is entitled 

0 colleet the rents that accrued due before a final 

notice to i|uit lias hceii served upon him by tlio 
g™.tor of the „,ol„,,,ri. C. L.ufi SaI " 

8H.A.MI.A1. ^27 

— — — , for-J'hir h .acifc rent fct up Hurd 

l^n-l\ul,j,tlu,d prr,.m if uccermry. 

ui, ho'tiri'. T' r 'iofoadauts set 

1 the itic of a tliird person to ihe rent, sucli third 

>‘o aooessary party to the iirocknli,,!^. 
RA.it,.m\AK Pkksiiaii Nai-hkv JIoa ° 553 

1^ JL'DICA'IA. 8cc Cnii. I’lSoctnuKi. Cow:, 8. II, 

— — 1 rcyious decision in another cniiacitv. if 
conclusive in siih.8e([ucni suii 7Q2 

— Uecrec - .\ltachim‘m— Dbjeciions -Limit, 
anon to contest .-rder on obiection -[>anv ne-dcct- 

me t.. contest within lime, edect of ' ® 43 

-—Dispute inter pnrbs adjudicated upon in 
curlier suit- 1 ocomary value of siihsc, incut suit 
he. «ml jurisdiction ot Court trying previous suit 
1 mding, M hether 'V.s/o/u-o/u— Jmlgmenr, admi*;. 

-’r • . , 504 

■•'j5»t'j;u-Arbitratiou-Awuid-i5ubsc(jnciiL 

-uit in Ciul Conn, maintainability of 7^)1 

~ 7 objections iu execution dcparlineut, omi<. 

Monsiii Tc'j 

/54 


of-.Vmcndmcni ot plaint -Ejectment, suit for- 
Laudlord and tcnant-Trausfcrcc of teiiunt^sri.dii. 

if necessary party 


■11 .2/";". ■'/ SS.18. 

•D {2)~Io:icrencc~l\,rty ref rcncr. uol press^ 

'oj <» il'rn, to cmpensatinn before ^peetaljudyr 

O deharrcdjr,i,,cloiniiny it iuriiil snit. 

A pcivm, who having been niaile a jiany to a 

i-ftercuee under the Land Anpiisiiion Act had the 
optun-tuiuty and duty of litigating ids claim before 

Di-ss his'" Judge but did not then 

i^shisclaimioany pan of ,he eom],ensation. is 

not cutided to come again lo the Civil Court and 

re-open the C. Kaxa-i.t S.xiia c..<AJ.-Af. 

^ 922 

- Sale cancellation of-th,vieus suit by 
dik'ndam disniissod a.s timc-baiTed-SubscoucuL 

'^'hetlicr barred by res judienf.i 485 

— -Si/-, entry of, iti partition proceedings if 
binds iciiaui who is no party g5l 


loss 
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restitution, appHciition for. See Civil Frock- 
durk Code, S. 144. 

RESTITUTION OF CONJUGAL RIGHTS. See 

MCIIAMMADAN LaW. 

RESUMPTION, piecemeal, if pcrmtssib\e-Gro\|— 
Trees, portion of frrove becoming devoid of ^Oo 

review. See Civil Procedure Code, 0. XLMI, 
Rr. 1 AND 2. 

DehiijiHjiUiKjpditwn—Diif'j of uppUcont 

nccoiint for dcliy—lunitation. 

Where an application for review of a judgment uo- 
livered on the 26th July 1911 was presented on the 
23rd January 1916 and the review was asked fm on 
the ^'ound that a subsequent Privy Council decision 
passed on the 19th June 1914 sliowed that the judg- 
ment sought to he reviewed was wrong: 

Hchf that even supposingthatthe fact that the Pnty 
Council decision laid down the law differently was a 
urood "round for review, the cnomons delay in hling 
die abdication l.a<l to l>e accounted for, and the 
^^n)licant not liaving done so. Ins application was 
db\e.barred. M. lUMAswA>n . 

dkvaka Vi;nkatanarasimha,3L. M. -H (1916' M. 

W.M.277 

S27 

liihcrcul power 

Revision-tV /.,(dc decree, setting 
without notice 

RFVIftlON. i'cc Criminal Procedure Code (1^2|. 

S 439; Civil Procedure Coi.e liK)8), 0. XL\_II, 

K 7; Provincial Small Cai^e CiU RTS Act, . 

V. P. Land Revenue Act. S. 219. 

against acquiitah hy ju-ivatc i>arty. whetku- 

eomj'ctcnt 

VnictKlmoni-Uigl. Court. jurisdiction 

-Application lo set aside sale, if to be m 

writing—Mcre jiaymont of money, if 
AnD'tidtncni, "lieu allowed ■2^0 

I'uiiial) Munieipal Act fill ot I'JlU. fs. 

114, 221— N'>ri>T ro .h'inolish building or execute 
■Vumeiriit' repairs— Abseiier of specitication— 

Illcualitv jj, 

wliedicr lies from refusal to review oo 

UEVGCATlON, duetrine nf— Di peiidciii relative — 
liiteutiuii 

Rlt )T. N’"’ Penal C"10,, 147. 

SALK. S'(’TR\NM-Mi <0 Pkoperu Aci, s. 64. 

.Mortgage— C'Uistrueti'Ui "t doeumeiu — 
>un'ouiiiliiig eireuiiistunccs 192 

■ Mortgage— Suit by a eo-moi '.gagt e—Doeree 

— Puieliaso by decrcc-lioMcr— Gtiier mortgagee^, 
riylil <if — Piireiiasi'-money —Equity 171 

. 'I'liijment >•( coii^nh'i'oi n'U, iriulliCi' Lcers.'^firi/ 
t;il,^}!,‘,jislriitiuii '■} s<(i!c-'k€<l efert qf— 
h<!eni‘"n of ^nrrlic>—S‘iil /e. J/or/./o-Dv. 

fft 

\)r(linrvrily upon \ uv due exrcuiiuu uini 
,){ a Bale-deed die tide in the projieriv sold passes 
from the vcmloi tollie veinler. miU’ss it is I'roved 
dial bulb lie' parties intended tloii ilie j'aymcnt 


SALE — concld. 

of price should be a condition precedent to the 
transfer of ownership. 

Where, therefore, a sale-deed was properly execut- 
ed and registered and the vendor recited in the 
deed and admitted before the Sub-Registrar that 
he had received the entire consideration but no 
part of the price was ever paid to him: 

Held, that, despite the non-payment of consider- 
ation, the tenns of the deed coupled with the 
acknowledgment before the Snb-Registrar showed 
that tlio vendor intended to divest and did indeed 
divest himself of the ownership which immediately 
vested in the vendee. 

In order to prove to have acquired title by adverse 
possession a mortgagee cannot rely on 12 years’ rule 
unless he proves a subsequent valid sale, in the absence 
of which his possession must be taken to retain its 
original character. P. Abdul Aziz Kuan v, Kala 
Shah, 50?. W. R.1916 961 

of Reservation by vendor of 

certain area as rent free— Vendee, right of, to get 
revenue assessed 10 

DEED, iinf io aside— Sale of occupancy 

•(nil fixed rate holdiiitj hy one deed^Coniract, 

validity of— Transfei, effect of-Contract forsale— 
Deed of transfer-plaintiff, if cun Bet up illegality 
of his oienvoiitrad— Fraud, effect of— Contract Act 

(IX of 1N72;, s>'. 23, 24— Aj/m Te/iauct/ Act (II of 
1901 ), 20— iVoR.-jV'' oj Property Act (IV of 1882) 

,vs. 58. 0 -^—Iuf‘infs Relief Act of 1S74, 37 38 Vic. 

Ch . Q ' 2 , s . I. 

A transferor is not entitled to a decree declaring 
the transfer of a tixed rate holding void because 
tlie deed purported to transfer an occupancy bolding 
(not transferable by law) as well as a fixed rate 
holding unless he would have been entitled to a 
decree for possession of the fixed rate holding it 
the transferee liad obtained possession after the 
transfer. 

A contract for sale is one ihiug and a deed of 
transfer another and a transfer is not void merely 
because the contract is unenforceable. 

A |)laintiff slunild not be allowed to set up the 
illegality of his own contract as a ground for 
defeating a valid transfer on the principle of ex turpi 
c<iui,a lion oriior actio. 

Where, tlicrefoi-e, the plaintiff sued to sot aside a 
salo-docd executed by bim both of a fixed rate 
liobling and an occupancy bolding on the ground of 
the illegality <4 the contract: 

in the absence of fraud the plaintiff 
was not entitled to s*'t aside tlie transfer of the tixed 
rate liolding. 

Srinlh\—M\ ocen|)unoy tenant who executes 
a transfer of his interest can, notwiibstanding the 
transfer, recover the bolding not because the contract 
is illegal, but bceausc the interest is an interest 
wliicb the transferor by the express wonls of the 
Agra Tenancy Act is not capable of passing A. 

Ba.'kanoi Lai, c. Gmuka Uai, 14 A. L. J. 270 913 

>AN0T1GN TO PROSKCITE. Criminal Pro- 
• EDUR^ CoDI . In. 195. 


nKCONDARV KVJDKNCE. 
66 ('. ) 


Evidence Act, S. 

399 


r()}.X2XJi] 


GENERAL INDEX. 


SERVICE OF NOTICE l,y altixalion - A»m 
Tenancy Act (II cf 1901), se. 59, 60-Na.,. 
deposit of decretal amouut-Suftident cause- 

Service, wliGu insufficieut 17 

SET-OFF. See Civil Pkocedurk Codk, 0 Vllf 

h.6 

Sip ENCUMBERED ESTATES ACT (BOM. ACT 

Bevenue O^cer 
of orders-Bomhay Revenue Jurisdiction 

4cf (IX 

oj IH08^, s, 3i — Good faith, evidence of. 

the Sind Encumbered Estates Act does not confer 

Manager 

of the Encumbered Estates. 

The Manager, Encumbered Estates in Sind, is not a 
Revenue Officer as dehned in tlie Revenue Juris, 
diction Act (Bom. Act X of 1876). 

There is no hard and fast rule as to what amounts 
to the good faith required by section 14 of the 
Limitation Act. It is a matter to be decided on the 
facts of each case, S, G^hlmal i\ Manager, Imcu.m* 
BBREi) Estates in Sind, 9 S. L. R. 167 616 

Sir. See Agra TenancvAct, S. 10; U. V. Land 
Revenue Act, S. 4. 

SPECIFIC PERFORMANCE. See Contract Act> 
S. 55. 

Vvnlrocf h sell hiuh—Becre fuimj fimr 

for paymenl vj imchuse-mont'y^C».>nji,i,mtom nf 
decree byAitpellafe Voarl, e^cct of— Court, 
■whether can extend time—Civil Procedure Code (Act 

yof]m),6.m,o.xu,r.s3. 

A Court whicli passes a decree forspecitie])erfonii. 
ance of a contract to sell lands has no power to 
extend the time fixed for payment of the purebaso- 
money nor can an Appellate Court do so 
either under section 151 or under Order XLl, rule 33. 
Civil Procedure Code. 

A confirmaticn by an Appellate Court of an 
original decree for specific performance does not 
extend the time fixed frr payment in tliat decree. 

M. GopalaAiyak r. Sannasi,3 L. \V. 29; 19 M L* 
T.137 *401 

SPECIFIC RELIEF ACT (1 or 1877), S. 9~Di^. 

possession of tenant if dispossession of hnidtord— 
Suit for possession, muintainahilitij of—Attonimenf 
hij tenants to stramjer, effect uf—fMudlord, if di.-‘. 
possessed without dispossession of tenants. 

The dispossession of a tenant by a trespasser is the 
dispossession of liis landlord, and entitles the land- 
lord to a relief under section 9, Specific Relief Act. 

A mere attornment by a tenant h actual possession 
to another person coupled with a refusal to pay rent 
to the proprietor does not amount to (he disposses- 
sion of the proprietor under suction 9 of the Specific 
Relief Act. 

Scinhlc-.~.\. proprietor may be dispossessed wiilmut 
dispossession of his tenants, but in sucli a case 
something more than an attornment to a third partv is 
necessary, e.g., by the forcible removal of a proprietor’s 
rent-collectors by a thml party and the introduction 
of his own collecting agency into the estate. 0. 
Nihal Singh v. Rag.u- Raj Bahadur Singh, 18 0 
353 20i 

- S. 27 953 


10i9 


SPECIFIC BELIEF ACT-l877-cuucld. 

— S. 21-Contract to sell land-Prauer for 

claim “'“y ‘“‘“ded in a 

f a!ro/Tmr„“®‘i.. of »■ oontract for the 

the Dlaii^r ”0'^ open to 

804 
437 

(ishngfo, avnxlahle conseynential relief— Symbolical 
possession. ' ^ 

a declaration that he 
If possession of tlie 

efendan s whom he alleged to be his tenants. The 

defendants denied the tenancy; 

Held tliat the plaintiff was not entitled to a 

dec aratory decree, inasmuch as he being entitled to 

2^;* poiession had 

9 S. L. rm°" ^5. Mm Hussein Bux r. Kando, 



S. i2—Pliihitiff„nf ii, is>ssessi>,i,—Declarutorii 
su>t-tnm’f,ucn(iul relivf-PailHreh amnid utaiul 

effect of, ^ ’ 

When a plaintiff does not .sue for consequenlial 
H,ef on he ground that he is already in pok-ssion 
am ho has an opportunily of amending his plaint 
ami pacing the additional Court-feos and addin*-- a 
claim for the consequential relief wlieii the issue%s 
framed and he fails to do so, the suit should be 
dismissed if It is found that he was not in pos. 
session. L. B. Ma SmvE Yu r. Maung Sak Kyun 

564 

stamp ACT(IIm l899),S..3,i9, 3o-P,voa,W, 

note executed outside British India, necessity of 
^-tamping— Promissory „oi(, admissibility of in 
evidence- yeyotiable Instruments Act fXXVi of I8SI J 
13, 3i—yeijotiahi(ity, how far essential to make 
an. instrument promissory note-proinissonj note 
maker of liability of when not purporting to siyn in 
a representative cha.acter-Pre.<cnbnent, when 
necessary- W, idee, .iyhf of U, fall lack on oriainol 

con,ideeation-Coiwtruction of docimcnt-Intcntion 

oJ parties. 

A promissory nolo not executed in liritis], Indin 
IS not compulsorily stampable under the Stamp ie't 
Imt IS ehargeabie only ivhen presented, iiaid o,. 

negotiated m British India. . 

A proinissory note executed outside Britisli India 
IS adniissihle in eviileiico, even it inistaiiiped 

Die dthmlion of pi-o-uotu e.ji.tainud in tbr Ku.^iAi 
-Stamp Acts of 1870 and 1891 mu.st be appliud^ith 
discrnmnation in India, for that dediiitiou is M tdo 

enough to nidude almost every document that 
contains a promise to pav. 

Neither in England iijr in India is the deliniiini, of 

'«'toan insiriiment timt is ii,.„„tV 

able necordnig to niereanlile usage. An instnnneni 

nia\ be a pro-iinte iviilnnit beiin; negotiable. The 
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STAMP ACT— 1899 -concld. 

test is not mercantilo usajfc, but the toms of the 
statutory defioition. 

Section 64 of the Negotiable Iiistriiuients Act 
makes presentment of a pro-note a necessary condition 
only when it is sought to make liable parties other 
than the maker. 

WJien a pro-note is not given independently of 
the transaction of loan tho plaintiff cannot fall 
hack and sne on tlie original consideration. His suit 
must bo based on the pro-note. 

A maker of a pro-note who does not purport to 
have signed it in a representative capacity renders 
himself ))ersonally liable on the same. 

Per Poj/d, A. J. (7.— Intention of parties is an 
(‘Icrnent to be taken into account in considering what 


is tlio nature of a document. 1 

S. Ramsinu r. Parumal, 

582 

0 S. L. R. 150 

S. 19 

582 

«. 35 

582 


SUMMONS, service of. St’c Civil Procedure Oodr, 
0. V, R. 17. 

Collector's refusal to serve, whether ground 

for distnissutg suit ^Defendant residing in Aminidivi 
Island-Method of service— Procedure. 

A refusal of a Collector to serve tlio summons 
ia not a sufficient reason for dismissing a suit. 

Wiiere a defendant was at first residing in 
Hiitish India but at tho time of the suit wag 
residing in the Aminidivi Island: 

Held, that the service sbonld be effected by affixing 
tlie summons to his last known place of residence in 
British India and by registered post. M. Abdul 
Kadya Bkari r. Shaiiyodk Kunhi Ahmed 820 

SURETY. See Criminal Procedure Code, s. 109. 


SURRENDER See Bengal Tenancy 
Hindu Law. 


Act, S. 8G; 


SURVIVORSHIP. Sre Hindu Law. 


STATUTE, construction of. Sec Construction ok 
Statutk . 

SUCCESSION. Sa' Agra Tenancy Act, S. 2?j Cus- 
T(jM; Hindu Law; Memoxs; Religious Okfice. 

SUCCESSIONCEUTU’ICATE ACT (VII ok 1889}, 

due from Insurance Compunij 
lifter death uf insured person— Succession certificate, 
whether uecessnnj 

Where llic widow of an insured person applied 
for a succession certifieutc in order to recover money 
due fi'oni an Insurance Company: 

Held, tliat tile application was uiiscouceivcd as tlic 
Company was not the debtor of the deceased in 
respect of llic sum ami the applicant was not entitled 
to this sum as part of the cITccts of the deceased 
Mithin the meaning of section -I (1) (o) of the 
Succession Cci'tifieali' Act. M. Skim\A>\ Ciiakiau 

i'. ttAMiANAVAKI AmMAL, 8 L. W. lOG ^^1 

SUIT for eonipcii.^atioii — |•'act.^ to !».: jiroieil — 
Jlurdeu uf proof 551 

— for declaration uri'l jiosscssion— Limitation 

Act, 1908, Sch. I, Art. 141 127 


TORT-FEASORS, joint— Survival of claim agaiusl one 
—Compensation, suit for^ right of 18 

TRANSFER, application for. See Civil Pro- 
cedure Code, s. 24. 

TRANSFER ok PROPERTY ACT (IV ok 1882), 
S. 40 938 

■ S. 41— Wife selling husband's property during 

his absence— Wife entered as owner — ProiKi imitiinj, 
effect of. 

Where during the absence of a person on 
])ilgrimnge, his w ife sold his land whicli before bis 
departure had been mortgaged by her with his 
consent and tlie purchaser before the purchase 
had (>n enquiries learnt that the w’ifo’s name 
was registered in the luiidlord’s sherista: 

ll'ld, Dint the requirements of section 41 of the 
Transfer of Property Act were carried out 
mill that the iiiusband was entitled neither to 
recover po.'^sessioti nor to redeem the mortgage Avhich 
had passed to the hands of the purchaser by reason 
of bis having paid it off after the purchase. C. 
Nikas Pukre r. Tetri Pasin, 20C. W. N. 103 82 


■ ■ for possession — Miinlcn of proof— Possession 
witliiiiliiiiitntion— /.' mu' / uhir’s title in and possession 
over jungles, groves or tanks in village or scattered 
trees in atui/i — Prcsuniption as to zemindars title 
and jiossession— Umlcr-proinietiiry title, plea as to 
— Adverse possession 370 


for iiossession— Mortgage — Consideration- 

money, only portii nof, payment of, elfei t of — U.su- 
fructuary moHgagee, right of —Default of puisne 
mortgagee in redeeming jirior mortgages, effect of 
— Possession, suit for. mainiainability of— Limiia- 
(loii Aet (l\ uf 19UN), Sell. I, Art. 185 - IV>sessi'>ii, 
right of 341 


for profits. .S-v AoitA Tt.\ANe\ Act, S. IGU 


for recovery im hoiid— AgrieuKurist, b.md 

excenti'd liv —Limitation 495 


lo.'cf aside sale— Decree against niiiior— 

.imlgmeiii-dehlnr attaining inajorit v hel'ore e\eeu- 
tinii— Proceedings in e.xecotiun against guardian nd 
///cm, validity of-Limit'ition A'i (I\ }9t»N), 

Sell, I, Art. 12. ’yj 


■ S. 53— Trotisfcr with intent to defeat or 

delay creditors — Preference of one creditor over 
another, when valid — Bankruptcy, consideration of— 
Conveyance, when valid. 

In a case in which no consideration of the luw 
of bankruptcy applies, there is nothing to prevent a 
debtor paying one creditor in full and leaving others 
unpaid, although the result may be that the rest of 
his assets will be insufficient to previde for the 
payment of the rest of bis debts. 

A transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another, bin uu instrument wliicli removes property 
from the creditors to tlie benetit of the debtor. 

Where a transfer was made for adequate con- 
.'iidcnition in satisfaction of genuine debts, and 
wifhoiil reservation of any Ivnctit to the debtor, and 
where there was no question of bankruptcy of the 

debtor: 

Held, (liat there was no ground for impeaching 
the traiisaetioii under section 53 of the Transfer of 
I'ri 1 1 If; Alt fei the f:ut that a crcdiicr was a loser 
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TBANSFEU or PKOPERTiT ACT-1882-cout.l. 

creditor P 

3 L.W 207*20 C-W N 393 ' u a*t’ f 

S* 54 «_. 

573; 913 

as purchaser. .V. THAKt™.,s r. S^^u^.v.T'lsT 

' 233 

P=Tl:*r;cr;K:itx 
T!&r£ccs. s. ■'" «■ 

A sale of land worth more than Rs 100 wifhnnf 

registration as required by section 54 of the 'J'ransfei- 

f Pioperty Act, is m law a mere contract to sell nnH 
does not of itself create an interest ™ or hait n 
the land contracted to be sold. ^ 

co^tre'i'^ Pcrforraanee of sucli a 

tZ‘ 1 r " 1 ^“''«™d by Article 113 of the Liniita- 
tioa Act and can be brought within three years 
roin the date of the purchaser's knowledge tlia\ the 

2f.f f f"*cd to perform the contract w i rl o 
specific date is fixed for the performance. 

The Limitation Act, being one in whicl. rights 

:;r;’ f b': 

strictly. I,. B. 

— - — Ss. UH— Unregistered deed of excimtml 

Acquiescence— Ttlle, irheilier passes— r;slnmiet—C,„i 
struction of Statule. 

Where the plaintiff and (he defendant ag.vcd for 
niutual convenience to an cichancfA nt • » 

of land forming part of their adjoiidng house Xs’t'he 
agreement being reduced to writing tho.iHi nm e. 
gistered, and the defendant Jiaving erected a wall 

cw^rM -■ 

//dd per C'/u>/‘ /ust,V(', (Seahayiri Almr f di 

senting) 1) that the plaintiff, having acqui^e^ hi 
the detendanfs building the wall and livin’ obtained 

land Tid* ostopped from claiming the 

land and could not recover it even though the 
original deed of exchange was unregisteifd and 

(2) that if a man builds a house partly on his 
neighbour s lands and the neighbour acquiesces in this 
being done Courts of Kqnity will interfere to prove m 

him from disturbing it; upie\ont 

'S) that the rule of law lahl down in /Cum I'eero. 

Jeddi V. JCurri Bapireddi, 29 Jl ‘m: ic \t 

J. m 1 Af L." T. 153 ■''th."- wS. ' thewe 
no legal title equity will „ot intei-fcrc to 
snpple.nent (t, does not involve the propositi,! 
that where there is no registered document to amount 
of acquiescence on the part of tl.o transferor will bar 

torylrio‘r^‘ "‘•'’P"-'-'- 

(ol!! ■’ Where a Statute en- 

joins that title would pass only if certain formalities 
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TUANSPER of PROPERTP AC'i'-18S2-,.,uutd 

1116 US6 of tho Wnrf? • i* 

sMity^nlrbt^g^a^fiS^t'an^ 

tiian that laid down i ’these 

o i"* ^'AaM.NA rUi4 X Ciri''Trv I* Pi\ii .iw n 

^ 5 

When the interest which a seller ‘-professaV (e 

se.sscd"h^L^mMl:;^?„;t:;;;;,|;?,! 

PATrtR r. Bamaswawv 

^ 984 

913 



''■as her husband who .actually ral '.u l^ 

"■■ng made, tho other one wa's pro .,, '1!! IT' 
same room wiih n.o lou,. • m t)jo 

‘riS?£=“= - r- 

esenco of Hin wifavrar. .A. c.isoa is fjj^, 


w. X. 1300 ' BANDi„p.vi,nv.^vA, 19 (\ 

170 

a. 59- Writer of dr)cnmont, \v|„‘thor i nn i 
treated as arto<fiiror * t tin be 

•8. 83 813 

S. SS 

.8. 89 -^54 

354 

S. 99 ,8rt/t* 1,1 conlrarciifiiin at' fl, ■ . / 

, ;,;X. 

siHZS* I 

'>V.ether!he'V.rcd!at"Vtlo“'!a^ 
tl'o mortgage' hi, 

^^heic in a smt lor redenipiion of a eort-un m-n f 

^LdlTT 'r' "" 

ueunaant, the plea u’as set iin h.... 

eqiihyof^dcmpiiou lefi io ti!:!' ': 

ot tlie (letcmlant I>urclm«o(l it in ^ 

ot a decree which he ha(i obtained a<minst tiio?*"*.‘" 

gagors inasiiit on a simple monov bond imt -u-M-n 
out of the mort"a‘n- ‘ ' ^ 

fle/<K that, inastnueli as the plaintit^ ],ad f.k-Pn ., . 

olijeetum to the eontirniation of the v.b- tiif>'» 
suit for redemption did not lie V, 

<■. VuNKsmilAtA AsahMII M T. 
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TUANSFKR OF PROPERTY ACT-1882-concia. 

S. 100, applicahility of— Charge-Mortgage— 

Securityfwhen amounts to charge. 

Section .00 of the Transfer of Property Act docs 
not enable a mortgage to be converted into 
n cliargc if it cannot operate as a mortgage by 
reason of non-compliance with the formalities pres- 
cribod by the law, such as that of registration pre.s- 
cribed by section 59 of the Transfer of Property Act; 
the case' being otherwise, if the rclation of mortgagor 
and mortgagee does not exist between the parties. 

Case-law on the point reviewed. L. B. Ma Box 
L ox Mai’No Po Lu 5^5 

-- Ss. 106, 107— for 3 years unregistered 
-Specific performance, suit for, maintninahility of— 
Presimption. 

If a lease required to be registered under section 
107 of the Transfer of Property Act is not so regis- 
(iTod within proper time a suit for specilio perform, 
anee hv registration is muintainahlc against the 

defaulting party. , 

The presumidion innh'r .section 108 of the transfer 
of Property Act docs notarise if there is a (oiitract 
to the contrary. B. Pazundauno Bazak Co 
Ltd., f. Gwax CiiwAN- 

S. 107 

^,]{)'J—Permimoii lohiiild-Lease not we- 

ailrd -Dispossession-Suit for possession-Iujunctioii 
-license -L'ccnsrc, position of- Easements Act (T 

->/ 1882), s.'-. 52 to 01. . , 

The fathered the defendant gave the phuutifts 
pcrnii.ssioii to build a g:>U or a market place on a 
certain plot of land on the latter agreeiug to pay 
liim aiimially grouml-rent for the same. No lease 
was exei'uted. The ]>hiiHtiffs built the gota, hut bo« 
iiig snbsofiuciitly disposses.sod sued for itossession and 
injunetioii: 

Ilclii, (1) that the plaintiffs could not claim as 
lessees inasmuch as no lease in law u as executed in 
tlio manner laid down in section 107 of the Transfer 
of Property Act; 

(2) that even if tlie iilaintiffs were mere licensees 
whose license had been imprnpiwly revoked, their 
I'CMiiedylav in a suit for damages anil not for posses- 
sioii. 

A licensee is a per.son without any title and has 
no interest in the land. A. Baspeo IIai r. Duarka 
11am, 14 A. h. J. 13" 

■ S. 1 18 5 

T111.\L. .S«v' Juin vitiAi.. 

hy assessors- Siniimoiiing of assessors for 

pmticulai’ dale — Si-leerion on another date, legality 
tif— IVoecdtire—Tiial, if valid H5 

, lie if cancels eliarge )uvviou.<ly 

franK’d— Order suli.^equimtly passed in favour of 
accused, wlietlicr amounts to discharge or ae- 
ipiitiiil 129 

— M i>a|ipropria(i'’n (if money entrusted to 


aii'ic iliai) line pei<ou— Joint trial, wlietlier legal 
- t^i parate trials tor misappropriating dilVerent 
ilctii- of iiii-nev diirinir t li(’ .-ame prrind. wiuuher 
allow'd JoB 

— — . I (‘jiiilai'ily 111'- Chaige. fiamiiiL: of, neeessiiv 

• ■1' I iiii\ ict i<iii, leealit \ -il (.( j 


TRUST. See Will. 

Cypres doctrine, Court's poiver to apply, 

extra territorinm— Remetij/. 

Whore objects of a charity lie Avitboiit the 
jurisdiction of a Court, the most the Court can do 
is to safeguard the funds intended to be applied to 
those charitable jiurposes where such funds lie 
within the Court’s jurisdiction and thereafter leave 
the application of them to the intended objects 
of the testator’s bounty to the Courts of the country 
witliin Avhose jnrisdiotion those objects are. 

A Court has no jurisdiction to apply the cy pres 
doctrine extra territorium. 

Where a Court has by its decree so applied the 
doctrine, a Court of concurrent jurisdiction is com- 
petont to vary the decree as passed and to direct ap. 
plication of the funds to the intended objects within 
the limits of the country where those objects are, 
and should there be no scope for those uses, to leave 
to the Courts of the same country on the cy pres 
doctrine to divert the funds to other like charitable 
uses. B. Kaxmi Jrtshi r. Advocate-Gkneral, 18 
Bom, L. R. 60 925 


— — — •Emloiumt'iri to Shebaitship, devolution 

f/’— Shebait, position of— Principles— Vested interest 
— [{eir-afdniv — Jlcredilary o^ce — Hindu — 

Successive hfe-estafes, if permitted in endomments 
The position of a shchait is analogous to that of a 
Hindu female (widow, daughter, or mother) in 
possession of the estate of the last full owner rather 
than to tliut of the Iiolder of a life-estate. 

When the founder of an endowment for a deity 
has given valid directions as to the devolution of 
the shebaitship upon the deatli of the last shehait, 
the office vests in persons who at the time con. 
stitute the heirs of the founder, i)rovided the last 
shehait has not taken it absolutely; and when the 
office ims so vested in them, upon the death of each 
member it passes by succession to his heir, subject 
to the principle that the rule tliat when a worship 
of a thakoor has been founded, the shebaitship 
is vested in the lieirs of the founder in default of 
evidence that he has disposed of it otherwise or of 
there being some e\idcuco of usage, course of dealing 
or some circumstances to show a different mode of 
devolution, cannot be applied so as to vest the 
shebaitship in iiersons who, according to the 
usages of theuor.^hip, cannot perform the rights of 
the office. 

An heir-at-law, though in terms excluded fr-'-m 
benefit under a Will, cannot be excluded from 
his gcuonil right of inlieritunce without a valid 
devise to some other person. 

0(»i7»v dictiiin. — The rule in .latindra Mohan Tagore 
V. Ganendro Mohan Tagore, 1 I. A. Slip. 47 at p. 66; 9 
H. L. 377; 18 W. K. 359; 2 Suth P C. J. f-92j 
3 Sar. P. C. J. 85, is appHeable to an hci'editarv 
offieo and endowment quite us much as to other 
immov«>able property niul the Hindu Law of in- 
heritance docs not permit the creation of successive 
life-estates in an endowment. C. KrxjAMAXi Dasi 
V. Niki N.iA Hi;harv Das, 22 C. L. J. 404; 20 C. W. N 

823 


1 1{ L S I S A C I 111 OK 1SS2), S. 38— Trust -Mortgage of 
lru>l propt-rfij—Gonsent nf srtlter - Consideration — 
Chariiv, ralidihj <*f — Ciril Pircoilurt' t.'e(h’*(Art T of 

15 f '8), t*. XWU, 1— Minor — roiap/r-miW 


Vol. XXXlli 

TKUSTS ACT- -1882-cont(l. 


GEiVERAL INDEX. 


Consent of Court, necessity of— Practice— i 
^ntllout consent, validity of Hortyage 

whX\:Z?voS 

subject to the payment of the debts whidiTe^then 
owed and to certain allowances to the members of 
his family including himself, in the favour r.^ ^nn, 

To sa° 'Tile . “ - “'>X 

■ t ^ ^ of money had to bn 

borrowed at a moderate rate of interest ami 

negotiations were entered into between thTtrus?"; 

the co-adjutor, and certain financiers in Enodat? 

The intending lenders required that R should be' 

allowances 

specified m the voluntary deed should be evnresslv 

assent of R and the consent of the persons entitled to 
the payment of allo«-aneea. the trustee a” re ed to 
Kivoa mortgage for 4 lakhs of rupees to n,, 
security of the estate. The char.>o promised! p 
used to create a mortgage in fai'mir’^'oTalredhor:? 

Ci7ereTr‘r “®P™"’ise in a suit brou.rht, by 
/fe d Jhm “"'“‘•nt <lue to liinu 

a hur ! d Hs'a rfi ■' "’f P'o^'ing 

ho Imd , o ■ 7 "" ‘>‘"1 il'nt 

l >0 had not noted properlv and rcasonnbiv 

and in the mtercsl of tl.o u-ust estate when he 

undertook to give the mortgage-bond to that 
amount in favour of i2- 

Hc/d, further, that the compromise and the mort 

W were invalid and that \n additional duX' 

m favour of the creditor on the trust estate »as 

trustr'^or th that the 

create such a charge apart from the ao-reement 
with R to create a charge, wliich failed. 

The provision in the Civil Procedure Code makin- it 
necessary to obtain the leave of the Com-t before coni- 
promising a suit m which a minor is a party, is of 
oieat importauce to protect the interests ^of the 
minor and it IS not sutficient that the terms of the 
compromise are before the Court. 

Therefore, a mortgage given bv a trustee in 

^’^ipi'^miso in a suit in whieli lie 
uas the guardian ad litem of a minor a itUont the 

r ,M"; thougl, supportable 

lei gioimds. P. C. SruuuiAXiAx Ciiittiar 

‘'o^7rw 20 0. U-. i 

2d8 

' Ss. 4-J, 4o, 7l, 76— 7>,.'rd of trnst vestinu 

/a fire fru.tee.-Re.iynatd 
^ y c, effeit 4—Suithij four, trhethcr mnintaimihle-- 
Death, oj one pending .^nit^Suif nhethv.- can he 
continued by reniatning three-Tendcr of mo,-tya„e- 
moMg not made-interest, tvh?tf,er can he char./ed. 

A deed of trust vesting the management of 

Li ^ pi-onded that suits on 

behalf of the temple must be filed by them jointlv, and 

aid down the procedure for filling vacancies Caused 
by the death or resignation of any trustee. One of 
the trustees having resigned, the other four brought 
a suit on hehalf of the temple and one other trustee 

•tied pendifig the appeal to the High Court; 

//dd, (Ij that the resignation operated as a valid 
diseharge of the trustee from his duties, and there 
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pomted m place of the trustee uho retgped; 

Ss. 45, 71, 7G 

^^R'<jl,t of transferor to hare Irnnsfer set aside, efet 

..i ;t.r tri; :,r=.'T - 

•-.s; f -“i 

"f ' 

carried into effect iu a material m u " 
laying the creditors for a I, mi ti,,,; '■'s’ ' 

I PK.4KSI r. f;«RI)U.4N.!.J.S, 9 .S. h. U, [QS ' " ' 


S. 1)0 


102 


^7;^^^^i?EVKNUEACTfni oMQOl) S 4 

Estoppel-^, r sale of^Land ceasing to ll' Z 

wmi worded OA- sir-Co-s/mre,- «o objection hg 
— Co..s7i«rer becoming tenant— Estoppel. ^ 

OneS purcliasefl a certain siV land in 187'^ Imf • 

take it continued to be recorded L . r n 
including U,r Settlement papers and 

at a partition to which one P was a party Siwee ♦! " 
P became a tenant of the land and claimed ocn™ m" 
riglits on the ground that the land was not ."v; ' 

Held that P was estopped from a.^sortin^ flint 
the land was not s r. V l> ?{ i? J'mt 

r.SHAnzAnKoKii ' 

3o7 

of ‘■'"‘i-.lurisdirlion 

Oj TahMar to enyaire-Tahsildar, po,,.,.,. 

lejcr to nrl,lralm,i-A,ra,d, etrert of-\ V /. n’„ , 

•iwav/onssu, ,s, 203. ‘ 

In a mutation ea.se, a Talisildar should at once 

refer the matter to the Sub-Divisional Officer when 

he sm, becraes eonte..ted, as the law does ei 

tempi, ate Ins continuing to investigate the case 
Ineieafter. 


573 


Under section 203 of the Kent Act. no one l,„t 
. 0 Assistant Colleetor of the First Class or some 
i.ighor Court can make a reference lo orhirn.^ 

Therefore if a Tahsihlar makes mr-Ii a refereiu'e Ihe 
award made IS voidoh/ad/o. f p n j) 

PAXDKr. Ua.U rOKAU P.VXm; 

-Ss. 40, 44,W:i, m-Mutafion-Arbi/rafin.^ 
Avaid — Subsetinenf suit in Cii il Cimit 

nhililgof-Hosindicntn. 

An award giveir l.y arbifrators in a mutation 
pioceedmg is no liar to a .Mibsequent suit l‘,.r iiossov 

ltA.M n.^KAX Misnt, U A. L. .1. S.j 
S. 44 

761 
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IJ. V. LAND REVENUE ACT-DiOl-coutd. 

S. 87 


lOOl 


s lO.^-Pos.vNNJDJi of TCKermnci'y ij transfer. 

reversioner coming into proprietary possession 
of certain land on the death of a widow is not a 
ti-ansfcr of proprietary possession as is contem* 
plated hv section 103 of the Rovenuo Act and upon 
qiioh h-id, rpvonno oaimot bo assessed till the next 
Sottl.-..i Mit. U. r. U. R. Raguuiiar Sf^’ulI Bisim 

Bux Sixfin 

g 109 (2)— Par/i/iou of un'ter-proprietarij 

mM-Compactims impossible, if bar to partition. 

The partition of an undor-p>‘oP»’‘ft^>‘y/'''*'"'Vrr 
ni he refused on the ffround that the partition 

cannot be .na.lo compaf- 'I''"’ 

must be fulfilled are laid down in section 100 

;r"i:/Rc.-cnue Act. Wbich - 

proprietary mahah as welt. T . 1 . H. R. 

pKAS.AO r . KA.M (Johini* 

g \]‘)^Partition proceedings— Objection iulien 
hy plaink'on gronnd of previous 
-question of propnclary tdle-Rerennc Cm , 

jurisdictlon of,tn referfpiesfion to Cinl Coiiif }oi 

trial. 

An obioetion, in a partition proceeding carried 
on in a Revenue Court, to 

the village has already been privately parti loned 
!ind that a doHnite portion of it has been allotted to 
the obioctor’s share and that that portion cannot be 
partitioned again, raises a (piostion of proprietary 
title ami the Revenue Court IS eoinpotcnt underthL 
provisions of section 112 of the Land Revenue Act 

!n refer tbe p.irtics to a Civil Conrl. A. ^ ^84 

r. Jaoansath Prasao, 1 1 A. L. J. <3; A. Uo fo-* 

— S 133 (3)— rojL'ftoa— iY» appeal Jrnm 

mrtition proceedings-MMe in partition proceed^ 
imjs, correction oj-Appeal from confunuifwn o) 

partition. 

In an appeal against the final confirmation 
of a partition, the Court can correct a mistake 
in the ])artition i>roccodings though no ai)i>eal 
was preferred against the partition proceedings, 
wlieii a party had suffered a serious wrong by 
the mistake and when tlie incorrect entry was in no 
way justified bv the i'Yf/i7Ni</*nr'. U. I. R- R- bAR.iu 
Prasad r . KiirsHAr. Cmauiuiki 832 


-Ss. 203, 207 
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g<;. ‘jlO^ R7— Rent, determination nf-Seflle. 

men/ OJlif'cr, dn/y nf-Snb.^/ontiot irregulnri/y ~ 
Jl^'i'/.<i«n—A;/iii Tririney Art (II oj tOlIU, 10. 
Infixing rent of an ex-proj)riet:ify tenant under 
section ST^’ot' the IJ. P. band Revemie Act a Settle- 
ment Olfiecr eoinmits substantial irregularity justi- 
fying interference in revision if he disregards the 
provisions of section 10 of tlie Agra Teiiancy Aet. 1'. 
P. B. U. HiraSincm r. JoDIIA SlNl.tl lOOl 

S. 219— AVr/.o'tof--,)ainabamli, ‘ipplimtinn /«.»• 

j * ; ^ • . 1 * ^ ^ 


U. P. LAND REVENUE ACT-1901- concld. 

An entry of a land as sir in partition proceedings 
does not bind a tenant who was no party to the parti, 
tiou and to hold him so bound is a gross and palpable 

error of law justifying interference m revision U 

p. B. R. iLAHi Khan v. Rajab Ali »5I 

UNLAWFUL ASSEMBLY. See Penai. Code, S. 141, 
VAKALATANAMA, acceptance of if 

. Mcessary-Civil Procedure Code (Act I of \m) 0. 

UI r ^-Caicutta High Court Rules and Cintilart 
of \m,r. A 5 ^o)-Plead€r, appearance bg, witKoiit 
endorsing acceptance on vakalatnama, effect of— 
AGhlaviiin quaWied form, vahis of-Special power. 
of.attorneg, presumption of genmneness of— Evidence 
Act (I of 1872), s. So-Ueifisirntion of sjiecial pmver. 
of-attorneg, if necessary. 

Per D. Chatterjee, J.— Though there is no provision 
in the Registration Act which makes registration of 
a special powor-of-attorney compulsory, a Court 
is not bound to presume its genuineness unless it is 

registered. 

Order III, rule 4, of the Civil Procedure Code, 1908, 
does not require that the acceptance of a vaMaf. 

nama should be in writing. 

Therefore, an appearance or act by a Pleader 
named in the (ntalofnrtum, if allowed by the Court 
expressly or bv implication, is valid and operative. 

Rule 45(e) of the Calcutta High Conrt Rules andCir- 
culars published in 1910 should be fully complied 
with by a Pleader in the Mofussil who first accepts 
a vakalatnama, and all subsequent acceptances 
must bo made by endorsements made in the presence 
of the Court or the sheristadnr ov the Bench Officer 
and dated, provided, nl! the Pleaders so accepting 
a are named in it. 

Per Beachcroft, J.— Rule 45 (e) of the High Conrt 
Rules and Circulars published in 1910 lias not the 
effect of making acceptance in writing obligatory 
by a Pleader accepting a vokalulnama. 

' There may be an acceptance, as between party and 
Pleader, other than in writing, but the Court before 
which tlie Pleader practises ought to insist on the 
rule 45 (c) being observed, before it allows him to 

plead. 

An affidavit in the qualified form “the facts stated 
are true to the best of my knowledge” without any 
infonimtiou as to the source of the knowledge, is 
useless as evidence of any particular fact stated. C. 
IdoHKSH Chandra Addy v . Paxcuu Mudali, 20 C. 
\Y.N.287;23 C. b. J. 297 395 

VENDOR AND PU RCU.VSER— Doan M purchaser 
without notice, right of — Notice— Test 41 

-Ctmiinct— Specific pcrformanc' 47 

'Contract ti sell - Specific performance, suit 

• . • > . ^ n I ^ > 


‘A* » 

eorrerfhn l■fSnnunary di.<pii!<'il —Res judicata — 
Sir, entry of, m partition proceeilings, if binds tenant 
ivJii) i'< no p’irtij. 

Where !iu aoplicafion for correction of 
•t (lis))os('(l of in a .siiminary maimer witlioiit tixa'i ui 

d issues, the d ■eision ili>e< not op-ra! 

^ • 




fitlicnlc. 


f,„—R.’gi.<lered transfer, i eces'ity of -Transfer of 
I'ro^icrty Aet f/l' of 18^2). 64— Limt/atteH Act 
f/.V Mf IWSJ, Sell. 4 Art. 113. 

A vendor is bound to do all things necessary to 
comi>lote the title of his vendee and where section 
.54 of the Transfer of Property Act applies, the sale 
mu>t be by a n*gistered document. , 

Article 113 of tlie First Schedule of the Limit- 
juioii .\.ct applies to ^nits lo compel the exeeitio.i of 
i.'i'i'tered documents by w.iy of specific performauce 


* v 


^ql. XXXII] 

4 • 

TBNDOB AND PURCHASEH-coiitd, 

of the contract of sale anH 
, date of Che plaintiff's’ hnowledge‘or/f'"‘i‘'‘° 

B N. dJ; mI Lr®'’ 

formanceo™ont™ct-!Ltnrtof^nrc£toneT'' 

1 , , 720 

specific pei'fomance of conirorf 

i^ncejiam~Contract,if concluded bef^ ItZlTf 

«ntv>g Eaniest «u>ney, payment of, LUll^clfch 
omoox^noo of compUtioxx of conUvd-pJT^ 
ngixt of, to meant possession. ^ P>»clxttser, 

>Yhereitisthees8eiitiaUermofaU,.,w.- t x 

the parties that there should he a wSlT 

there is no enforceable contract in 

written agreement. <>f » 

Per Jenkins, C. d.- Where parties tn » 

contemplated an agreement in wr it ini L 

agie“em:“‘rfl'“;rtt f 

for'om'llf JnS"®? performance of a contract 
not precluded from ’plli?n»'’',‘; “‘t,P“‘’‘'“*"^ ‘e 

“M'FHpW,: 

question of fact ^ eutered into, is a 

the law of theUutry 

dSes not proved L nv^f .fnr'nal state, 

unless the reference to a “ Jnnding contract, 

madeinsuch“ Jl„ J f"™al contact is 

not intend to be bould imt'il a ff ‘ i""' 
signed. ‘ ™'mal contract was 

od^’to^mS’ i-rf- '“‘end- 

formal Sn\l enmurif s't^" “ 

the ne^otiatinnti ’1^;! ! evidonce that 

writiug^were merely drawing up of such 

or intended to be bLbg "'"’" 

compterlueSImldief all 
■nserted in the intended f^rX? 

ft 


GMBIial index. 
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vendor and PDRCHASER-concld. 

Zf::f Sd^har “-“'er- 

eo^e operative untiltedt,t 

to lea^ses^ hlTLlnS^ “o ^ 

^IZIGAPATAMaVGENCVRUL^N <? Ti 

Suit. ^ "tJEEb. 5c<?Df;cLARalTORv 

WAJIB.UL.ABZ, interpretation of 

'•ilructiL ofdoclminl^ ^ of—Cou^ 

owMr'if lhl'“^m.c‘“ “ '‘“''en ox, 

gi'ove becomes ‘/( ozhT ”■ his 

Highly tliat the M*or(l Vi^/ivn** 1 1 
man who left the villairc ^ 7 ““^ ‘‘*'***^ 

or iyici/ular mim .^ • clan. 

residence in an adjoininrvii]a”p''r],? *” his 

or or a deserter o V.t " 10 an abscond- 

Iinxa«axDlll2o.L!j.4f^r' " 

337 

j ff^ferpretadon o/— lo, m » 

succeeds as '‘malik of male offspring 

nhfollt owner ".eant an 

n 

from succession it caniiol I ^ '’.u-Iiided 

‘his ovidence il ai tl Ct ' 7 ' *''' 

nideb has forc:;„‘'"lA:;;^,“ 

oustom must b.‘ 1, roved will, . I district; the 
family in qiiestioli. ^ ‘0 Itarticiilar 

Hilda ^willlv Inlc; ma , T 1 1 “ 'v “ 
WAKK 6Vc -III IU.MMAIMN L.\w. 

IVAIiliANT. search. &,■ Ca.mxaU'aoc entne Coot:, 


j^bo)~~Rnrr lr!o„ya,.j h (Jovcnnnatf'lil-i , "/ 

banks bclon.jnnj I,, 7.vmiwhir~Ccss If i ■ u 

^'>'yc/t«rc,t/zennudari--Zenii,HlaViL 7/''^^^:" 

fa ><up(,hj , alter frcc~R{„ht of r 

aater.cvs.s. ^ ^ (n levy 

Where both the banks and thn !.« i f 
of a river beloii" to-i ■ ti F’ortiori 

river does not belom'^ to ti.n"!’ portion of the 

18tir,. ■ ''^'*‘<n-ocss andcr Act t l[ „f 

obStir::[r:r„r:^tf ■!" 


V 
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WATKR-CKSS— concld. 

fact that the zemindar was underauobligation to sup- 
p,y water free of charge. M 

r MiilABAJA or Bobbih, lOM. L. 1 . 6 ; 3 L. W. IIP, 

ib M. h. J. 163; (1915) M. W. N. 1025 2 7 9 

WIDOW. .See Hindu Law. 

WITHDKAWAL Ob’ SUIT. See Civil. I’KOCEUUitii 
Scc^iRa 'tvxakc'' Act, S. 10; Hindu Law. 

WILL-CVrO^Vd copy given by Cmrl under ordinary 

copyiet rules— Presumption— Evidence Ad (I J 

]„ersioner, whether binding on later revereioners- 
Party accepting conveyance from legatee, uhethei 
r./,,. rmitcfit Will—Estoppcl h>j conduct. ^ 

P fXri copies of a Will made and given undei' 

Cert hed copies « ^a^ 

tl.o authonty 0 C , the ordirary 

f ale no oX hy “the copyist but also by 

eopyist l ules, compare the copy 

the exaininoi, v pi-egumed under section 

Jn of tin" Xlcnoe Act to be correct copies of the 

- ,;r;£" £ 

,““u. .«* '• - 

. ^\\a i^iibseouciit revt*rsioiicrs. 

IVher in a suit to recover certain ].ro,,erty a 

‘r^mS"SiinoI to tceed to the property 
till, do c owner and 

as legatee ui plaintiff accepted for himself 

,t appeared hat p,„perty on 

‘T f ihi.r that the Will was genuine and that the 
^:hir;^:^;ras .titled, all 

fotli'er conipromiscT a suit which he had brought to 
e„, .test the Wdht ^ j 

clahn no ti e lands in the possession of the defendan 

as had by his conduct hal him to believe that h.s 

ilrew his suit indicated that be was sat.shcd as to he 
genuineness of the Will and the plaintiff not liaiii g 

eontested during his father's lifetime 

50 now. M. IIOIIAISAMI KkUI.I 1. MtCIttUNOA 

llKimv, 19 M. L. I • 1- jen 

uf»n;*tnictioin)t . 

co„Etniciioti oi-lhihj »f ('oheI !» nsccrhnn 

of te.<fahf-Dni.e of nUoiote 
in restraint of nhcnalion, validihj ol 
^Pre-emption snit-riaintipjoniPirtws at tnne oj 
.ale and at date o, sail -S-n7. ahether nunnlauialdr 
- Prr.emvlion .If/ (II of lOD.')), •<. 11 

Theduh- of ii Coiirf in intorpirting :i tivinmont 
is loasiTi-tmn llio iolontinn nf llir t 02 .t:U.ir Innn 
all tlKM'lau:;os id III.' tluoiimoiU find h. civ.' lull 

('lY.'ft lo il. -111. 

Wliei'o 11 lo^taL.r, liaviug oantorivd an ab>..lulo 

('State, attaolioa aoondition in restraint of iihonatioii, 

oufli a oonditiiMi is void in law. 

Whore, therefore, a testator lu'(iueailuMl Ins entire 
propertv’ to his two widows and expressly eoiifenetl 
, 11,011 them full powers of aliemitinn by sale. m..M- 
<rn.r(v, etc.. ami there was a elaiise in a .snhse.inenl jiart 
of "'the Will pu'viding that on the ih-ath ol "U- 


WILL— coutd. 

• 1 fi.o other would succeed to hor estate and 
Jhat’on tiie deith of both certain specified eollatemls 

''’lflw‘‘'Swharthr'te^ intended was that 

.1^ vulmvs sLuldhave unrestricted powers of 
the widows Simula 

cffodaBer'thek deaths, and that the later clause 
fd not jaatity distinction between gifts mter vime 

“wto plaintiffs in a pre-emption suit wci^ proved 
to have been proprietors in the vi lage at the time 

? e‘ We" tats ;lced”:o evideui. in lebnttah 
BM, that they had complied wi h the require. 

ments of the proviso to yf'"" " “ / p' 

emptioo Act and 

Nkk Muhammad r. Maya Ram, 35 P. W. R. 1916 0U5 


cons/niction o/— TmsJ. , 

A Will executed by a Hindu in favour of Ins two 
nephews contained tho following provisions:- 

“In the other dwelling house consisting of three 
sections of ihahtrdwam including the staircase 
both the executors aforesaid should reside, put 
up pilgrims and attend on them jointly and 

from the income thereof to daily perform the usual 

worship of the gods Murlidhar, Raj Rajeshwan and 
Miilmdeo and the worship on Hasaut Panchmi, etc., 
and to look after its rojiairs. After tins is done both 
the executors should make a receipt aud disburse, 
niout account of the income annually and after 
deducting tho above expenses should divide the 

profits between them in tlir 

Leentors shall in any onti led to transfer 

mortgage or sell tliis house and if they do so it 

will be utterly null and void": , t t 

Held that the Will created a trust lu favour of 
the two nephews and did not confer an absolute 
interest upon them. A. Muklidhah r. Dewan 

Chand 14A. L. J.249 5145 

,'„/erpretafm» o/— Cmoftntcfion o/dooiimenf— 

of^Hindn H'lV/ hy leyaUhj of 

-llceersioner, afinnation by, \chen validates Will by 

Hindu nidoie. « , i ^ 

V Court is bound to give effect to every word of 
a * Will without change or rejection, provided 
effect can be given to it not inconsistent with the 
<.oiu'i-al intent of the whole Will taken together, 
hut if that cannot be ilone, tho generol intent 
luis to be i.ui'Mied, thomgh it may involve the 
rejection or ti-ansposition of a particular siipei-Huous 

or misplaced w,>rd. 

Where a Will, after reciting the property of 
winch the testator was the owner, declared that 
thelcmtee shouM be in possession and occupation 
pf the former’s entire property, moveable and 
immoveable iifoi'cmeutioned,^ which is or may 
leafier he in mv ),.>sxe.'isi.m*’; 

Ill-Id ihaltli.' Will cnei-ed the property in which 
leMuior l.a.l a revei'>i.*mu'y interosl on the 
.laic „r il.v boq.i,-st 1111.1 ivhivh hv nftenviinU 
inherited, although in hU lifetime he did not take 

anv steps to acuuire Its possession. 

A ^Vill hv a Himln widow is ubsolntely void, and 
m. athnnati.m hv a reversioner, unless it amoimts 
ivnuneiation bv him of his reversionary interost. 
ean validate it. d. DllAMSA PakHSH 
,1.1' 'lollAN SlNi'K. - th b' 
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WILL— oontd. 

'■ ■ •Pi'iiM facie proof — Sub»Kegi 8 ti*ar’s endorse* 
mont— Revenue Coui’t, if can give effect to Will 

368 

■ — 8u>it for admiiiUti'ation — Two successive 

executors — Second executor, whether liable for his 
predecessor's accounts—Sale of pi'operiijinorderto 
pan off liabilities — Executor, whether liable for 
dereliction of duty—Appoiutmiit of debtor ujj 
executor, epect of—Testator, whether can give direc- 
tions about marriage of grandchildren — Costs to be 
paid out of estate— ISeTCdkmi transaction— Motive 
and subsequent, conduct oj parties — Previous state- 
ments, when can he based against witness— Evidence 
Act (1 0/1872), 8. 145. 

Where a testator appoijits two persons successive 
executors of his Will, the second oseentor as such 
is not liable for the accounts of his predecessor or 
for his wrongful acts, but it is incumbent upon him 
to call upon the representatives of his predecessor 
to render an account and respond in damages for 
devastavit, mismanagement or breach of duty 
whereby any property of the deceased testator is 
diverted from a due course of administration. 

In order to dotermine whether a person in whose 
name a conveyance is taken is intended co be the . 
beneficial owner or a mere uame*Iender, reliance 
must be placed not only upon the’ sm*roundiug 
/ circumstances and the position of the paHies and 
their relations to one another, but also upon the 
motives which could govern their actions and their 
subsequent conduct. 

Where, therefore, a certain house belonging to 
a testator was mortgaged by him and having 
been sold in execution of the mortgagee’s decree, the 
pm’cbaser gave out leases to the testator’s family 
who continued to live there and sometime after- 
waixis conveyed the house to the testator’s daughter. 
in*law for consideration which was not proved to 
be her separate property: 

Held, (1) that applying the two principal tests of 
henami, namely, the source of the purchase-money 
and possession of the property the inference could 
legitimately he di’awn that the house was purchased 
for the benefit of the estate in the name of the 
daughter.in-lawj 

( 2 ) that the subsequent conduct of the parties 
also showed that the purchase in the name of the 
daughter-in.law was not for her benefit and that 
the house was allowed to form pai't of the estate 
of the testator. 

Previous statements, unless used to contradict or 
discount the evidence of a ■\vitnes 3 given in a suit 
cannot bo legitimately used and oven then the par* 
riottlar matter or point must be placed before the 
witness as one for explanation in view of its dis- 
crepancy with the evidence tendered, 

Where an executor, on coming into possession of 
the estate of a testator, finds it in a condition of 
considerable embarrassment and has to sell a portion 
of it in order to meet certain liabilities, his failui’C 
to raise money on interest with a view to save the 
property from sale does not necessarily amount 
to a dereliction of duty, unless it is proved that 


WIIL— concld. 

damage has actually rasulted to the estate from the 
sale. 

Whera a debtor of a testator is appointed execu* 
tor, the debt due from him is considered to have 
been paid to him by himself and he is accountable 
for the amount of his debt as assets. 

Dii’ections given by a testator in respect of the 
maniage expenses of his graudchildi*en are valid 
in law. 

In a suit for the coustructiou of a Will and for 
administration of the estate of a testator, the costs 
of all Couris must be paid out of the estate. C. 
Upendra Nath Nao y. Bhupendea Natb Nag 267 

WITHDRAWAL from suit— Suit partly decreed — 
Appeal by defendant — No appeal or cross-objection 
by plaintiff— Leave to withdraw from suit, if 


allowable 499 

— • of suit. See Uivii. Procedure Code, 
0. XXIII, r. 1. 

WORDS AND PHRASES- 

ANY PERSON WITHIN THE LOCAL 
LIMITS OF HIS JDRISDlCTiON 680 

ARREST 679 

ATIEMPT 'rO ENFORCE A FORGED IN- 
STRUUENT 99 

BELIEVE 153 

CAUSE OF ACTION 495 

CERTIFIED PURCHASER 434 

CHANGE OP RESIDENCE 659 

CLAIMING UNDER 121 

COLLATERAL 941 

CREDITOR 795 

EXPENSE OR INJURY CAUSED TO THE 
DEFENDANT 592 

FARiR 337 

FINAL ORDER 360 

FRAUDULENTLY 661 

GIVE 991 

HEIR 937 

JOINT CONTRAOIOR 608 

JUDGE WHO PASSED THE DECREE 101 

JUDGMENT 468 

MAINTENANCE 547 

MALIK KAMILA 734 

MONEY DEPOSITED 965 

OFFICERS OP THE COMPANY 91 

OTHER REASONABLE CAUSE 326 

PERSON 495 

PERSON BOUND TO PAY 200 
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WORDS AND PHRASES-contd. 

PERSON INTERESTED IN PAYMENT 

PROPRIETOR 

PUBLIC SERTANT 

RECORDED 

RENT 


SIGNED ^ , 
SUBORDINATE*ZEMINDAR 
SUBSTANTIAL CAUSE 
SUFFICIENT 

TAX, RATES OR ASSESSMENT 


200 

207 

651 

528 

433 


RIVER BELONGING TO GOVERNMENT 27P 


393 

556 

908 

841 

630 


WORDS AND PHRASES-concld. 
TENANT 

UNABLE TO MAINTAIN ITSELF 
WILFUL NEGLECT 


379 

144 

551 


WRfTTEN STATEMENT, Hliag of, in erimiaal cases 
—Practice 1 37 

WORKMAN’S BREACH OP CONTRACT ACT IXIII 
OP -869 , Ss. I, 2, 3 Agreement to pay off advance 
ofm-mey by delivenng hallagt^Prommr, whether 
an artificer. 

An agreement to pay off an advance of money 
by delivering ballast to the lender does not create 
the relationship of labourer and employer between 
the parties, nnd a failore to perform such agreement 
does not bring the case within the purview of Act 
XIII of Ih59. P. Fazal Illahi v. Emperob 2 P r 
1916 Cb; 3 P. W. R. t9i6 Cb; 17 Cr. L. J. 86 678 


Ss. 2, 3 


678 
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